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Evidence. 

1. —General. 

2. —ACCOUNTS. j 

3. —ACCOUNTS AND ACCOUNT BOOKS : 

4. —Decrees, Judgments and Pro- 

CEEDINGS IN SUITS. j 

5. —Hearsay Evidence, « 

6. —Maps. - 

7. —Miscellaneous documents. 

8. —PAROL EVIDENCE. 

9. —Practice. i 

10. —Secondary Evidence. j 

11. —Miscellaneous, ! 

See ADMISSION. 

See APPELLATE COURT — REJEC’TION OR 
ADMISSION OP EVIDENCE. 

Set Evidence act, 1872. 

See Judgment. 

See Registration Act. 1908, ss. 17, 18, 
49. 

See Witness. 

-1.—General. 

See Appeal—Rejection or admission 
of evidence. 

See Deed—Proof of deeds. 

(1 )—Duty of party to adduce his own evidence* j 
—A party is bound to adduce bis own evidence, 
and tbe Court need not a?k him to do so. 

Noiio Kristo Sircar v. Kala Cjiand Doss, 

12 W.R. 470. 

(2) —Neglect of •party to put in all available 
evidence — Effect .— If in any suit, a portion of 
tho available evidence baa been neglected by a 
party in reliance on a particular document, not 
in iteelf decisive of the issue, but only affording 
strong evidence bearing upon it, be cannot 
olaim that this defeot. of judgment cn bis part 
should be remedied by a new trial of the same 
issue. BASAWA AND GURBASAWA v. K*L- 
KAPA 8HARBANA, 2 B. 489. 

(3) — Practice — Ccncurrtnl findings — 
Evidence — Native Courts .— The native Courts 
in India, in reoeiving evidence, do not proceed 


E vidence —continued. 

-1.—General— continued. 

according to the strict technical rules adopted 
in England. According to tbe practice there, 
a copy of a public document, authenticated by 
tbe signature of the proper officer, i9 received 
as vrima facie evidence, subject to further 
inquiry, if it is disputed. It is not tbe practice 
of the Judicial Committee to advise tbe reversal 
of a decision of the C iurfc below, merely on the 
effeot of tbe evidence or tbe credit due to 
witnesses, as the Judges in India have better 
means of determining questions of fact than 
the appellate Court. NARAGUNTY LUCHME- 
Devama v. VENGAMA Naidu, 1 W.R., P.C., 
80 = 9 M.l. A. 6S. [Appl. *0 R., 10 W.R., P C. 
10 ; Expl % 6 C. 171 =6 C.L.R. 439.] 

1 (4) — Evidence — Examination of witnesses — 

Mode of taking evidence — Observations on 
the improper manner, in which evidence, is 
' generally recorded in tho subordinate Courts, 
on the omission to examine tbe parties to 
suits, and on the practice, obtaining among 
; judicial officers, cf committing Ih6 function of 
taking evidence to native Muharirs. PHUL 
I Kuar V. SURJAN Pandey, 4 A. 249 = A.W.N. 
1882, 40. [Ii. t 16 P.R. 1891.] 

(5 )—Evidence — Judge ca>i look at whole 
evidence on whichever side given — Burden of 
proof. — A Judge is entitled to look at and draw 
bis conclusions from the whole of tbe evidence 
before him, no matter on which side the onus 
of proof originally might have been. When a 
plaintiff on whom lies the ouws of proof fails, 
at the clo^e of bis case, to prove a case againBt 
the defendant, the defendant has iwo courses 
which he can adopt ; he can either submit 
that no case has been proved against him and 
take his stand cn such submission, declining 
to call any evidence on bis own behalf, if he 
I thinks right. If he does call evidence and the 
evidence which he call9 should prove the 
plaintiff's case, bo must only take tbe conse¬ 
quences of having proved a case for the plaintiff 
which the plaintiff had failed to prove. A Judge 
can look at all the evidence on tbe record no 
matter on which side it is given. MURLIDHAR 
v. OHHAJMAL, &.W.N, 1887,299. 
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Evidence— oonfcinued. 


1.—General— continued. 


(6) General rule of evidence—Title—Proof 

of negative .—The general rule of evidence is 
that if, :n order to make out a title, it is 
necessary to prove a negative, the party who 
avers a title must prove it. PUDIN BEHARI v. 
Watson, B.L.R, Sup. Yol., 904 = 9 WR 
190. [R., 13 W.R. 91.] 

(7) Evidence — Admission. —Admission by a 
party dispenses with other proof. When no 
admission is made of a relevant fact, it may be 

proved aliunde . VEEAN v. KUMARASWAMI 

11 M. 296. 


(B) Evidence Document — Non-prodicction 
— Presumption. —It, is a cardinal rule of evi¬ 
dence, not one of technicality, but of sub¬ 
stance, tnat where written documents exist they 
shall be produoed as being the best evidence of 
their own contents. When an important letter 
is not produced, and no explanation is given 
for its non-production, an inference not un¬ 
naturally arises, either that the letter, if 
written, does not contain that which it is re¬ 
presented to contain, and therefore it would 
not suit the purpose of the party to produce it, 
or that no such letter ever existed. DlNOMOYI 
DEBI v. LUCHMIPUT SINGH BAHADUR, 6 C. 

L. R. 101, P C. = 7 I.A. 8 = 4 Sar. 112. 

(9) Evidence — Admission of documents .— 
With reference to the laxity prevailing in the 
Indian CourtB in admitting documents, the 
Privy Council remarked that while it might 
not be desirable in all cases to apply strict and 
technical rules to the admissibility of evidence 
in the Courts of India, the substantial prin- j 
ciples on whioh the authenticity and value of 
evidence rest should be observed. A letter of 
the Collector, containing a summary of the 
statements by zemindars, fo reformation of the 
Board of Revenue, in a dispute as to the right 
of inheritance to a z?mindari in the same dis¬ 
trict, is not admissible as evidence. RAMA- 
LAKSHMI AMMAL v. SlVANANANTHA PERU- 
MAL SETHURAYER, 12 B.L.R. 396, P C. = 14 

M. I.A. 570=17 W R. 532. [Appl., 25 W.R. 554.] 

(10) — Evidence , Reception of. —When a docu¬ 
ment is tendered in evidence, the Court has no 
power, without distinctly deoidiog whether it 
is or is not proved to be genuine, to deoline to 
receive it for the mere general reason that it 
may possibly or probably be a forgery. THOMAS 

Oman v. Kumar Pramathanath roy 1 B 
L.R., S.N., 25 (b). 




(11)— Unproved documents filed with the re¬ 
cord .— Unproved documents simply filed with 
the record in accordance with some usage must 
be passed over by the Judge; aud the party 
against whom they are intended to be used 
must insist on their removal from the record. 

Kabuida Pershad Dutt v. Ram Hart 
Chuckerbutty, 5 C. 317. 


U 2 ) Practice— Witnesses—Court expressing 

opinion as to sufficiency of evidence—Pleader 
declining to call further evidence--Second appeal. 
Where the pleader of a party, in view of the 



E videoce —oonfcinued, 

-1*—General —continued. 

expression of opinion by the Subordinate Judge 
in the midst of the case that it was unnecessary 
for him to examine any more witnesses, declines 
to examine more witnesses, and this faot is not 
mentioned in the lower Court of appeal, the 
party cannot be heard in second appeal to say 
that he should be allowed the opportunity of 
adducing the evidence. PANNADAL NATHU- 
LAL MARWADI v. GANU BaBAJI NHAIVI 13 

Bom. L.R. 1021. f 18 B, 336, H.) 

(13)— Suit, Proper trial of—First Court not 
taking defendant's evidence and dismissing suit 

Lower appellate Court decreeing claim upon 
the same evidence—Irregularity . — In a suit for 
possession, the defendant set up a plea of ad¬ 
verse possession. The first Court recorded the 
evidence of the plaintiffs, but without taking 
t evidence of the defendant, dismissed the 
suio on the ground of jurisdiction. The lower 
appellate Court, upon the evidence on ths re- 
cord, proceeded to deoide the suit on its merits : 
Held, that there was no proper trial of the case 
and that, as the defendant’s evidence was shut 
cut by the action of the Court of first instance 
the lower appellate Court bad decided the case 
upon an incomplete record. GANGA SlNGH v 

Lachman Singh, 10 Ind. Cas. 441. 

(14 ) -Evidence — Unstamped document — 
Secondary eyidence-Cw. Pro. Code-Revision 
7~ 1} regularity Practice. — Where the original 
document is unstamped, no secondary evidence 
of Us contents is admissible. Rule of practice 
wnen applying for adjournment on the grouud 

Z\rFn 0dU r? lnR a dooumen &, indicated- SamI- 

M m P A E i riAI V - SUNDARA RAJA PlEEAI, 2 

M.W.N. 1911, 166. 

(15) Proof Presumption of genuineness of 
adoption deea—Copy only produced—Document 
SO years old .— Where a deed of adoption is 
said to have been executed so long ago as 80 
years, and a copy of the deed and not the original 
is produoed and the witnesses to it are dead, 
and it appears that the adoption had for a very 
long time (40 or 50 years) been acted upon and 
acquiesced in by the parties interested in ODpos- 
ing it-, and by the members of the family whose 
rights had been set aside ty the adoption, and 
who had not made any opposition to it it 
should be presumed that the deed, of which a 
copy is produced and which had been filed 
many years before is a genuine one, and the 
Court is not justified in setting it aside upon 
suspicion on account of the apparent character 
or position of the attesting witnesses* TARA 
SOONDAREE CHOWDHRAIN v. THE COEUEC- 
TOR OT MYMENSINGH, 13 B L.R. 495 = 20 W. 

R. 446. 

(16) —Local invest igation by Amin—Evidence 
taken—No report-Admissibility — Civ. Pro. 
Code , 1882, s. 180. —Where a Court issued a 
commission to an Amin, directing him to make 
a local investigation and report the result to 
the Court, and the Amin had examined oertain 
witnesses, but oould not examine the rest of 
the witnesses as the plaintiff failed to deposit 
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JBvldeace— continued. 

fc • ' • I ‘‘m' . " ‘ % ■ .. 4 % ; 

->1.—’General—continued. 

the amount necessary to meet the expenses of 
the investigation, and the Amin, thereupon, 
without making any report, stated the circum¬ 
stances and transmitted the depositions to the 
Court, held, that there was nothing in s. 160 of 
the Civ. Pro. Code, that would warrant the 
Court in treating the deposition taken under 
the imperfect investigation, as part of the 
record or as evidence in the cause. DEB- 
NARAYANDEB V. KALIDAS MlTTER, 6 B.L.R. 
App. 70 = 14 W.R. 397. 

(17 ) — Evidence to explain decree—Admissi- 
bility of* — A decree described the lands dealt with 
as north of a line marked in the plan attached 
to the decree. A schedule attached to the 
decree but not referred to in it, however, de¬ 
scribed the field as S. No. 265/1. Held that 
evidence was admissible to show that 8. No. 
265/1 was not included in the land to the north 
of the line marked in the plan attached to the 
decree. P. V. GOVINDA Variar v. Paru 
AMMA, M W.N. 1912, 401. 

(18) — Evidence — Sale—Description of house 
and site — Oral evidence — Admissibility .— 
Where a sale-deed purported to convey an up¬ 
stair house standing on a certain site which 
was also described and conveyed, and the ven¬ 
dor had no upstair house on that site but had 
one on the opposite side of the same street and 
no other in that town or elsewhere. Held , that 
parol evidence was admissible to show that the 
house intended to be conveyed was the latter 
upstair house. ANNATHURI IYER v. T. RAMA¬ 
NUJA Chariar, M W.N. 1912, 402, 

(19) — Official records—Entry as regards area 
cultivated—Evidence to prove cvltivated area — 
Evidentiary value —Second appeal — Interfer¬ 
ence in. —Where, to prove the cultivation of 90 
acres of land, accounts prepared in the ordinary 
course by a Revenue Officer whioh showed that 
the officer after enquiry found that the 90 acres 
were cultivated, were tendered in evidence by 
the plaintiff and where the other side did not 
call any evidence to disprove the cultivation. 

.Held , that it was not necessary to prove the 

cultivation by the evidence of a witness who 
aotually saw the cultivation, and that the ac¬ 
counts ought to have been aoted upon as being 
oorreot. G. NARAYANA SAMI NAIDU v. CHIN- 
TALAPATI SUBBARAJU, 22 M.L.J. 393. 

Person adjudged to be of unsound mind— 
Petition by person appointed curator bonis — 
Necessity of—of unsound mind — See ACT 
XXXIV OF 1858, s. 25, 8 B. 280. 

8oit for dissolution of marriage—Previous 
decree for judicial separation—Evidence— See 
ACT IV OF 1869, s. 10, 22 C. 544. 

8uit for divorce — Unreasonable delay— 
Admissibility of woman’s— See ACT IV OF 
1869, ss. 14, 51, A.W.N. 1887, 272. 

Petition for dissolution of marriage—Revial 
of adultery after oondonation—Award of costs 
Admissibility of evidenoe of misconduct 
subsequent to suit —See ACT IV OF 1869, 

85, 38 O. 221. 


Evidence —continued. 

-1.—General— continued. 

See ACT IV OF 1869, ss. 37, 51, 13 P.R. 
1891. 

Value of evidence given on oath —See ACT X 
OF 1873, s. 11, 7 C.P.L.R. 122. 

See Ben. ACT VIII OF 1969, ss. 3, 4, 1 C. 
L.R. 392. 

Taken by Ameen —See Ben, Act VIII OF 
1885, s. 158, 17 C. 277. 

8urvey officer’s decision as to tenure, binding 
effeot of until reversed by Court’s decree— 
Settlement officer’s statements of facts in dbare- 
i patrak, admissible in evidence as entries coming 
| under s 35 of Act I of 1872— -See BOM. ACT I 
OF 1880, ss. 20. 21, 21 B. 695. 

See C. P. ACT XVIII OF 1881, e. 82, 3 C.P. 
L.R. 189. 

Oudb Judicial Calendar as evidence of corre¬ 
sponding dates of different areas— See U.P. ACT 
XXII OF 1886,4 O C. 182. 

Admission in pleading of execution of 
agreement — to prove admitted document 
unnecessary —- See ADMISSION — ADMISSIONS 
IN PLEADINGS, 5 B. 143. 

Against interest — See ADMISSION —MIS¬ 
CELLANEOUS, 10 C. 688. 

Custom — Ctnoongo papers, evidentiary value 

of— See alluvion—Change in course of 

RIVERS, 3 B.L.R., P.C., 5 = 11 W.R., P.C., 42 
= 2 Such. P.C.J. 47 = 13 M.I.A. 1 = 2 Sar. 473. 

Objection as to stamp in special appeal — See 

appellate Court — Objections first 

TAKEN IN APPEAL, 4 B.L.R., A.C., 27, Note 
= 12 W.R. 362. 

Copy of copy not evidence — Objection to 
admission cannot be taken for first time in 
appellate Court— See APPELLATE COURT_ 

Objections first taken in appeal, ii b 

320. 

See Appellate Court — Objections 

FIRST TAKEN IN APPEAL, A.W.N. 1887, 13. 
28 C. 142. 

See Attornment, 19 B. 36. 

See Award, 6 M.L.J. 79, P.C. = 23 C. 838 
= 23 I.A. 64. 

Set BENAMI TRANSACTION — GENERAL 

5 C.L.R. 470, P.O., 15 C. 20 = 14 I.A. 127* 
P.C. 

See Bill of Lading, 5 B. 313. 

See BOND, 9 B.L.R. 426 = 16 W.R., P.C., 30. 

See Burden of proof—Benami trans¬ 
action, 2 C.L.R. 49. 

Evidence legally insufficient—Interference in 
second appeal— See ClV. PRO. CODE, 1908, 
s. 100, 9 led. Cas. 839. 

See Civ. Pro. Code, 1908, a. 114, O. XLVII, 
r. H O. XVII, r. 3, 126 P.R. 1869. 
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E vide ace —continued. 


1.— General— continued. 


Jurisdiction of Court over defendant 
not raised in lower Courts —See Civ 
CODE. 1906. s. 115, A.VV.N. 1886, 188. 

See Civ Pro. Code, 190S, O. XIII, 
2, Bourke O.C. 91 = Cor. 151. 


—Plea 

Pro. 

rr. 1, 


See Civ. Pro. Code, 
3 B.L.R. App. 91. 


1908, O. XVII, r. 3, 


Power of Judge to act on evidence taken down 
by bis predecessor—See ClV. Pro. CODE, 1903, 

8 ™ !• 15: xx > r - L s. 33, 7 A. 857 = 

A.W.N. 1885, 285. 


Uncertified payment of decree-amount made 
by surety out of Court—Suit by surety against 

principal debtor—Admissibility of evidence of 
payment See ClV. Pro. CODE, 1908,0. XXI 

r. 2, 12 B. 235. ’ ’ 


I ncertified payments made out of Court— 

Evidence cf payment if admissible—PJra of 
limitation by judgment-debtor— See Civ Pro 
CODE, 1908, O. XXI, r. 2, 21 B. 122. * 


Evidence —continued*. 

General— continued.. 

See Commission, 6 C.L.R. i09i 

Document inadmissible in evidence—Proof 
of consideration— See CONSIDERATION, 8 C* 
721 = 11 C.L.R, 310. 

Appeal DJea of rejection of—by lower Court 
—Foundation for plea — See CONTEMPT OF 
COURT, A.W.N. 1887, 198. 

Of sale of goods—Parol—Bought and sold 
notes —Fraud— See CONTRACT —GENERAL 31 
C. 614 P.C. =31 I.A. 122 = 8 C.W.N. 489 = 6 
Bom. L.R. 498=14 M.L.J. 196. 

See Contract — Alteration of con¬ 
tracts, 40 P.L.R. 1901, 35 P.L.R. 1901. 

Promise to give favourable evidence— See 

Contract—Illegal contracts, 4 M.H.O 

7. 

See Contract—Miscellaneous, 98 P R* 

1894. 


r S 1 ^ Cl i V ^° .L ODE ' 1908 - °- XXI - r - 2. ll 

C. 166, A.W.N. 1888, 82. 

. ° mis sion to specify hour of sale—Material 
irregularity Inadequacy of price — Direct— 
Necessity for— -See Civ. Pro. Code, 1908 
O. XXI, rr. 69, SO, 31 C. 815 = 8 C.W.N. 686. 

Sale in execution of decree, application to 
set aside Material irregularities in publishing 
and conducting sale—Substantial injury, evi¬ 
dence of—Evidence that substantial injury was 
due to material irregularity— Sec ClV. Pro 
CODE, 1908, O. XXI, r. 90, 6 O.C. 61. 

Commission to take— See ClV. Pro. CODE 

*908. O. XXVI, rr. 5, 7, 2 B.D.R. A.C. 73 = 
10 W.R. 385. 

On ormmissicn of witness in foreign Court— 
See Civ. Pro. Code, 1908, O. XXVI, rr. 5, 17 
30 C. 934 = 7 C.W.N. 806. 

Remand—Additional evidence— See Civ 
PRO. Code, 1908, O. XLI, rr. 24, 25, A.W.N 
1881, 75. 


Additional —Improper addition of—Second 
appeal, evidence admitted by Court of first 
appeal rejeoted in — See ClV. Pro. CODE. 1908 
O. XLI, r. 27, 1 O.C. 199. 

Test as to whether additional—should be i 
received in appellate Court— See Civ. Pro 
CODE, 1908, O. XLI, r. 27, s. 110, 21 C. 484. 

Order of appellate Court directing additional 
evidence to be taken before itself—Subsequent 
order sending back case to Munsifl for taking— 
Review— Sec ClV. Pro. Code, 3908, O XLI 
rr. 27, 28, s. 99 ; O. XLIII, r. 2, 8 . 103 • 

O. XLVII, rr. 7 and 9, A.W.N. 1887, 145. 

Remand—Opportunity for— See ClV. Pro. 
CODE, 1908, Soh. II, rr. 15, 16, s. 107 (2) ; 

O. XXII, r. 11, s. 104 ; O. XLIII, r. 1, 8 C W 
N. 3S0. 

Taken under commission at the instance of 
one party—Use by opposite party— See COM¬ 
MISSION, 26 C. 591 = 3 C.W.N, 239. 


Evidence—Burden of proof—Plea of im¬ 
moral consideration —Shifting of proof_ Ste 

Contract Act, 1872, ss. 23, 25 (2), 13 M.L. 
J. 7. 

See Copyright, 1 Hyde 9 . 

Value of mutation entries— See Co-SHar- 
ERS-GENERAL, 126 P.W.R. 1911. 

See Co-sharers — General, 4 M.H.C. 

108. 

Evidence of custom —See CUSTOM, 1 A. 440. 

Ot treatment as adopted son —Validity of 
adoption — See CUSTOMS —PUNJAB — ADOP¬ 
TION, 25 P R. 1896. 

See Customs —Punjab—adoption p l 

R. 1900, p. 292. ’ 

Proof of custom—Instances—Rebutting evi 

dence See CUSTOMS —PUNJAB — INHERIT¬ 
ANCE, 102 /-.L.R. 1902 = 62 P.R, 1902. 

Wajib-ul-arz,, effect of entry in, especially 
when inconsistent with that of the subsequent 
wajib-ul-arz FjVidence of custom— See CUS¬ 
TOMS — PUNJAB—PRE-EMPTION 78 v r> 

Decree ambiguous—Evidence to show what 
the Court intended — See DECREE—DECRFE 

CONSTRUCTION OF, 4 B.L.R , A.C. 111 = 13 
W.R. 11. ’ 1 16 


Burden of proof—Necessary where pardana- 
sbuj lady is seeking to set aside a contraofc 
made by ber which has been carried out— See 

Deed Cancellation of deeds a w nt 

1899. 25. VV.1N. 


See Deed Construction of deeds 2 

Hay 178. ’ 


xLviaence o 


. . . previous conduct of complainant 

bimilar to one alleged in libel— See DEFAMA¬ 
TION, / A. 906 = A. W.N. 1885, 272. 


Advocate omitting to oall evidence—Right to 
admit evidence after decision —See DIVORCE, 
ll Ind. Cas, 779, 
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E vide ace —continued • 

-1—General— continued* 

See Enhancement of rent—Enhance¬ 
ment, Exemption from, l B.L.R., S.N., 
18 (a) = 10 W.R. 246. 

See Estoppel—Denial of title, ll 0. 
519. 

Suit for redemption of particular mortgage — 
Evidence of other mortgages not admissible— 

See Evidence act, 1872, s. 35, 8 B, 543. 

% T'. ji* 1 . . * .s * ‘ .'-J, *V » * 

See Execution of decree—Execution 

BY AND AGAINST REPRESENTATIVES, A.W.N. 
1888, 49. 

See False personation, 15 a. 261, P.C. 

Jalkars, grant of—Evidence as to nature and 
extent—No special rules— See FISHERY, 11 C. 
434, F.B. 

See Foreign Court—Judgment of, 28 

C. 641 = 5 C.W.N. 741. 

See Fraud—Fraud, Elements of and 

.PROOF OF, W.R. 1864, 137. 

See GIFT, 7 B. 229. 

Ambiguity—Reference to another dooument 
for explanation—Admissibility— See GRANT— 

Construction, 9 c.l.r. 276. 

Grant of Jaghire by Government—of grant 

—See Grant—Resumption of grants, 14 
M, 431. 

Second or speoial appeal—Jurisdiction to 
deal with deoree on the merits—Jurisdiction 
to dismiss the case in the absence of— See 

High Court, Jurisdiction of-Calcutta, 

14 C. 740 = 14 I.A. 101, P.C. 

Family pedigree—Report of panohayat— See 

Hindu Law— adoption, 3 C.W.N, 130 = 26 
I.A. 48 = 25 B. 1, P.C. 

Failure of adoption, issue as to—Conflict of 
evidence—Practice— See HINDU Law— ADOP¬ 
TION, 3 B.L.R. 27, P.C. = 12 W.R., P.C., 29 
= 13 M.I.A. 85. 

See Hindu Law—adoption, 79 P.L.R 

1902. 

Award whether evidence against persons not 
parties— See HINDU Law—ALIENATION, 26 
M. 28. 

Custom at variance with personal law— 
Decessary to establish — See HINDU LAW—CUS¬ 
TOM, 16 A. 221 = A.W.N. 1894, 47. 

Self-acquired property left by deceased hus¬ 
band of a Baraogi Jain widow—Right of absolute 
disposal — Judicial decisions as evidence of 

custom— See Hindu Law—Custom, 16 A 
379 = A.W.N. 1894, 123. 

Rajputs of Agra, family custom of primogeni¬ 
ture—Evidence establishing impartiality— See 

Hindu Law—Custom, 19 a. 1 , P.c. = 23 I. a. 

147. 

Nature of evidence to prove speoial custom_ 

See Hindu Law—custom, 3 B. 34. 


E vide nee —continued. 

-!. — General— continued. 

Of family or looal oustom—Onus on defend¬ 
ant—See Hindu Law—Custom, 4 B. 494, 
P.C. = 7 C.L.R. 1 = 7 I.A. 162. 

Hindu Law—Money borrowed by manager of 
joint family — Onus on creditor to prove loan 
for family purpose—Series of pecuniary dealings 
betwf?en parties, nature of evideuce required — 

See Hindu Law—Debts, 21 B. 808." 

Impartible estates,—as to the impartible 
nature of —Sez HINDU LAW—INHERITANCE, 
16 M. 54. 

See Hindu Law—Inheritance, 5 B, 63*2, 

Will—question whether properly of testator 
was ancestral of self-acquired—Statement in 
will —Conduct of testator’s son— See HINDU 

Law—Joint family, 27 M, 228 , 

Law applicable to Khoja Mahomedans in 
Bombay — Ancestral property—Son’s right to 
claim partition during lifetime of father — 
Custom — Wealth amassed in trade by in¬ 
dividual, when ancestral—Evidence—Onus of 

proof—See Hindu Law—Joint family, 13 
B. 534. 

Separation in food, and habitation — Separa¬ 
tion of joint family, evidence of— See HINDU 

Law—Joint family, 2 Hay 315. 

Of partition— See HINDU Law — JOINT 
FAMILY, 18 A. 176 = A.W.N. 1896, 23, 10 A. 490 
= A.W.N. 1868, 203. 

Form cf marriage—See HINDU LAW— 
Marriage, 2 B. 9. 

Of partition — Cessor cf ccmmensality— See 

Hindu Law—Partition, 31 c. 26 - 2 , p.c.= 

31 I.A. 10 = 8 C.W.N. 146=14 M.L.J, 8 = 6 
Bom. L.R. I, 1 A. 437. 

Alienation by widow of more than her life- 
estate— Assent of reversioners — afforded by 
attestation of sale-deed by reversioners— See 

Hindu Law—Widow, a.W.N. 1999, 218. 

Hindu Law—Joint family property—Its 
nature—Presumption — See HINDU LAW— 

Will, 13 b. 61. 

As to age — Horoscope — Mother’s testimony 

— See Horoscope, 13 C. 189. 

Power of loam Commissioner—Duties not 
Judicial—Certificate by Commissioner not con¬ 
clusive—of title—See INaM, 2 M.H.C. 341. 

See Insolvency—General, 20 B. 636. 

Taken in one 6uifc admission of in another 
suit— See ISSUES—ADDITIONAL ISSUES, 14 
A, 366, P.C. 

Judge taking up trial begun by his predeces¬ 
sor, power of, with regard to—recorded by the 
latter—Subsequent Judge, duties of and proce¬ 
dure to be followed by— See JUDGE—POWERS 
AND DUTIES OF JUDGES, 8 A. 576 = A,W.N. 
1886, 195, F B. 
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B vldence —continued. 

^— General— continued . 

Power of Judge to deal with evidence record¬ 
ed by his predecessor — See JUDGE — POWERS 

fn® D o^ IES ° F JUDGE S, 8 A. 35 = A.W.N. 

Judgment not inter partet—See JUDGMENT 
IN REM, 6 B.L.R. 69 = 14 W.R. 201. 

n o^ c ^o NDLORD AND Tenant—General, 
2S C. 738 = 5 C.W.N. 858. 

Proof of usage See Landlord and ten¬ 
ant—Mirasdars, 1 M.H.C. 264. 

See Lanolord and tenant—Relation- 

shit OF LANDLORD AND TENANT, 2 N.W.P. 
258. 

Oral proof of terms of tenanoy—Subsequent 
production of document containing Berms — See 

^ A £ D ^? RD AND tenant—Miscellaneous, 

lo B. G6. 

See Landlord and tenant—Miscella¬ 
neous, 3 M.H C. 59. 

Lease Unregistered deed compulsorily regis¬ 
trable Admissibility to prove damages for use 

and occupation— Sec Lease—GENERAL 11 
Ind. Cas. ‘23. 

Lease—Lessor refusing to register lease deed 
Suit by lessee to enforce registration and for 
possession Maintainability— Admissibility of 

deea in— See Lease — General, a.W N 

1885,329. ’ W,XN * 

Unregistered lease Suit for damages for 
breach of stipulation in lease—Admiesibiiitv of 
lease in evidence—See LEASE—GENERAL 4 
A. 232 = A. W N. 1882, 18. 

Conduct of parties when may be looked 
into —See LEASE —CONSTRUCTION OF LEASE 
10 Ind, Cas. 431. 

Acknowledgment in writing — Parol See 

Limitation act, 1908, s. 19 , 5 B.L.K. 633 

Note = 12 W.R., P.C., 2. 

See Limitation act, 1908, 9 . 20 , 19 B 
663. 

Suit to recover lands given in lieu of dower 
— Evidence — See Mahomedan Law — 
Lower, 9 M.L.J. 141 . 

Endorsement and delivery of Government 
securities by Mabomedan father to son — Effect 
°f Of conduct of parties — See MAHOMEDAN 
Law-Gift, 19 a. 267, P.C.= 2 i i.a. 1 . 

See Mahomedan Law—Gift, 13 B, 352. 

See Mahomedan Law—Inheritance, x 

M .11,CD« 92. 

Continual co-habitation and acknowledg¬ 
ment of parentage is presumptive of marriage 
and legitimacy— See MAHOMEDAN LAW — 
Marriage, 3 M.i.a. 295. 

Puberty and discretion, — of— See MAHOME¬ 
DAN Law—Marriage, 2 O.C. 90. 

Application to cancel order for maintenance 
of wife—Evidence of adultery —See MAINTEN¬ 
ANCE, A.W.N. 1893, 56. 
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E vldence —con fcinued. 

-1.—General— continued. 

8uifc for damages—Reversal of conviction on 

appeal—Nature of evidenoe required to maintain 

Malicious prosecution, 26 M. 

506. 

See Malicious prosecution, 19 B. 717 . 

Entry of cepe Not conclusive evidenoe of 

custom— See Marriage, 2 A. 49 . 
,,« e ^ A T STER AND servant, 2 B.L.R. , O.C. 

140. 2 B.L.R., A.O., 227 = 11 W.R. 101. 

Certificate of guardiauship — Evidentiary 
value of certificate on question of age of minor 
—See Minority, is a. 478 = A.W.N. 1896, 

Earlier bond recited in later bond—No 
evidence of loss of former bond —Secondary 
evidenoe — Admissibility — See MORTGAGE 

-Redemption, 9 A.L.J. 323. 

Mortgage suit—Question whether suit amount 
belongs to mortgagee personally, or to trust 
unds in his hands—Evidence— See MORT¬ 
GAGE-MISCELLANEOUS, 4 C.W.N. 70. 

Of dishonour and of presentment—Noting on 

bill— See Negotiable Instruments — 
bill of Exchange, Bourke, O.C. 274 . 

s * nstr uments act. 1881- 

Promissory note payable tc two persons— 
Endorsement by one payee in favour of the 
other—Suit by endorsee a 9 such—Right of 
endorsee to sue as assignee of chose in action — 
Admissibility of endorsement as evidence of 
assignment See NEGOTIABLE INSTRUMENTS 
ACT, 1S81, s. 51, 24 M. 654. 

Oath—Conscientious objections to take oath 
on Bible by member of Ckuroh of England— 
Admissibility of evidence not given on such 
oath— See OATH, 2 M,H.C. 246. 

Possession is evidence of title, and gives a 
good title against a wrong-doer—See POSSES¬ 
SION — Evidence of possession and 

TITLE. Marsh 75 = W.R., F.B., 20=1 Ind 

Jur., O. 8 . 97 = 1 Hay 137. 

* 

Decrees, judgments and proceedings in suits 

See Possession—Evidence of posses¬ 
sion and title, 2 B.L.R. App. 8 = 10 W 

R. 477. 

Possession—Evidence of title — See POSSES¬ 
SION—SUITS FOR POSSESSION, 3 B.L.R., A. 

C., 99=11 W.R. 465. 

See POSSESSION — MISCELLANEOUS, 142 
P.L.R. 1901. 

Documents received without objection by 
lower Court — Right of appellate Court — 

See Practice and procedure, 6 C. 666 = 

7 C.L.R. 497. 

Partice — of doubtful admissibility— See 

Practice and procedure, 6 B.L.R. 509w 
P.C, = 15 W.R., P.C., 1 = 13 M.i.a. 519. 
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E vide ace — continued. 

^_1,—General —continued • 

Tendered to lower Court for review, refused 
—No appeal from order of refusal—Such evi¬ 
dence -cannot be referred to in appeal bee 

Practice and procedure, 6 W.R. 24. P.C. 
= 3 M.I.A. 1. 

Interrogatories, answers to— See PRACTICE 
AND PROCEDURE, 4 0. 836 = 4 C.L.R. 164. 

Tender of documentary and oral evidence — 
Refusal by first Court to record oral evidence— 
Reversal of decree by lower appellate Court 
without admitting fresh evidence—Power of 
High Court to remand—See PRACTICE AND 
PROCEDURE, 17 A. 29 = A.W.N. 1894, 130. 

Application to restore appeal dismissed for 
default—Evidence of sufficient cause for restor¬ 
ation—See PRACTICE AND PROCEDURE, 20 A. 
266 = A.W.N. 1898, 34. 

Practice—Taking further — on hearing of 
motions — Oral evidence— Adjournment See 
PRACTICE AND PROCEDURE, 8 B.L.R., App., 

65. 

Practice—Appeal from order dismissing an 
application to set aside an ex parte ordor 
Fresh—tendered in the appellate Court — Sec 
PRACTICE AND PROCEDURE, A.W.N. 1890, 
166. 


Evidence —oontinued, 

-1.—General— continued. 

Admissibility in—of document — Question 
of procedure—Law at time of suits, & 

— See REGISTRATION ACT, 1866, 7 M.H.O. 

348. 

Unregistered assignment of mortgagee, if ad¬ 
missible to prove persona! obligation —See 
REGISTRATION ACT, 1908, s. 17, 4 M.H.C. 

378. 

Execution sale, evidence of—Sale certificate 
not admissible for want of registration—See 
REGISTRATION ACT, 1908, s. 17, 7 C.L.R. 
115. 

Admissibility of—Doul Eehrist See REGIS¬ 
TRATION ACT, 1908, s. 17, 1 O.L R. 32S. 

Receipt for payment of mortgage money— 
Oral— See REGISTRATION ACT, 1903, e. 17, 
A.W.N. 1887, 188. 

Instrument creating charge in nature of 
mortgage—Necessity for registration Admis¬ 
sibility in—See REGISTRATION ACT, 1909, 
s. 17, 20 B. 553. 

See REGISTRATION ACT, 1908, s. 17, 9 C. 
G8, 5 B. 143, 20 M. 484. 

See REGISTRATION ACT, 1903, ss. 17, 49, 
3B.L.R-, O.C., 90, 17 B. *235, 4 A. 3=A.W. 
N. 1881, 93, 10 B. iOl. 


Opinion of witness as to market value of pro¬ 
perty—Evidence—Evidence Act, s. 45 — See 
Prpi-emption—General, 4 O.C. 247. 

See Pre emption — construction of 
WAJIB-UL ARZ, A.W.N. 1901, 29. 

Registers of transfers, whether admissible to 
prove the fact of transfers — See PREEMPTION 

—Construction of wajib ul-arz, to lad. 

Gas. 225. 

See Pre-emption — Purchase money, 
A.W.N. 1882, 9. 

Suit for pre-emption — Defence of vendee 
being oo-sharer—Judgment in former suit as to 
vendee’s status— Sea PRE-EMPTION—MISCEL¬ 
LANEOUS, A.W.N. 1888, 212. 

See Pre-emption—Miscellaneous, a. 
W.N. 1904, 117. 

Power of agent to borrow — Evidence of 
authority — See PRINCIPAL AND AGENT- 
AUTHORITY OF AGENTS, Marsh 544 = 2 
Hay 644. 

Duty of appellate Court — Suits heard 
togother, evideuoe in— See PRIVY COUNCIL, 

Practice of-Practice as to objections, 
Marsh 455 = 2 W.R., P.C., 19, 9 M.I.A. 287, 

See Privy Council, Practice of — 

QUESTIONS OF Fact, 9 B.L.R. 364= 16 W.R., 
P.G., 11 = 14 M I.A. 86. 

Improperly admitted—Appeal— See PRIVY 

Council, practice of — Questions of 
fact, 6 B.L.R., P.O., 495 = 15 W.R., P.C., 8. 

j Mr -j 1, ^ 2 *'" ** • + r % m • 

See Registration, 4 B.L.R., F.B., l. 


Memorandum of receipt of consideration— 
Admissibility in evidence, if unregistered See 
REGISTRATION ACT, 1908, ss. 17, els. 2, 3, 49 
1 B. 196, Note. 

Unregistered mortgage-bond-—Evidence of 
personal liability — See REGISTRATION ACT, 

1909, s. 49, 9 C. 520= 12 C.L.J. 209. 

Payment of mortgage-debt — Endorsement 
of paymont on mortgage-bond—Endorsement 
not registered — Admissibility in evidence —See 
REGISTRATION ACT, 1908, S. 49, 7 M.H.C. 1. 

See REGISTRATION ACT, 190S, s. 57, 7 O.C. 
365. 

Mortgage—Foreclosure proceedings—Service 
of notice—Substituted gervice when permissible 

_Demand by registered notice—Burden of 

proof—Evideuoe— See BEN. REG. XVII OF 
1806, 63 P.L.R. 1902. 

Insuffioienoy of evidence for decision of 
material issue—Civ. Pro. Code, 1859, ss. 351, 
354 — See REMAND, 3 Agra 146, 

See REMAND, A.W.N. 1838, 81, 1 Ind. Jur., 
N.S., 35, Marsh 121 = 1 Hay 260. 

See RENT, 1 C.L.R. 564, 

Documentary—Discovery of new and im¬ 
portant—Evidence of doubtful character— 
Discovery of new evidence, when may be good 
ground for review of judgment—See REVIEW 

—General, 5 O.C. 59. 

Discovery of fresh evidence-Review—See 

review—Grounds for review, 4 B.L.R. i 
A.C., ‘213. 
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Evidence —continued, 

1. General — continued. 

Review cn new—discovered— See Revtpw 

Grounds for review, 7 b. 287. 

Wrongly rejecting — See RFvrcjmv 

General,. 3 c.w.N. 581. RE ' ISION “ 
See Right of suit—decrees, 6 B. 7 . 

See Rural Police rate, 7 o.C. 35 , 

Pnnfi eCUtl ° n SalQ ° f imi ^o^^bIe property — 

qfr nVv 00 0f Sa '° and °ertiflo»t6-S«rSM.E 

Sale in EXECUTION of DECRFF—ATtq: 

CELLANEOUS, 9 0. 8M-18 C.L.R 448. 

0f documents >n seoond appeal— 
iJllv* R° n U “ eDte not Produced at firstbear- 

^ErsERAL, 11 lad. Cas. 289. 

—^rediKM-/ 0r re “ t ~ Com P a r'son of signatureg 
APPElL-P«mTM S nc SPECIAL OR SECOND 
= 2 Hay 4 ® ROUNDS of appeal. Marsh 322 

Decision without suffijient— See Speciat 

OR second Appeal-Grounds OF aI-pb af 

Marsh 556 = 2 Hay 663. L ’ 

See Special or second appf.\ r _ 

Grounds of appeal, 2 i B. 9 i. 

See Stamp, 9 c.L R. 272. 

lawg 0 S F m a ed bond - lQt ention to evade stamp 

ACT 1?69 | n R e T "7 C ° ns ‘ ruo 'ion-See Stamp 
act, 1862, 3 B.L.R., A.C., 329=11 W.R. 553 

18621 *■ '»• 3 «. o .. 

anef°h d r riUen partIy on °ne and partlv on 

-Stamo dnf pf * P A r ’ • adn ““*«»i«ty in evidence 

8TiMP —• 

l 8 flf ACT ’ 1879. ss. 10. 11, A.W.N. 

^mission of dooumont in evidence as being 
to of, T Ped 7u C ° mpeten °y of a PPellate Court 

ACT 1879 0, 1 2 k / ad “'«iWlity ~ See Stamp 
ACT, lc/9, s. 24 . cl. (3), 13 B. 493 . 

Debt—Negotiable instrument not admissible 

-sVeirT^T' ° f debt “«“»* permissible 
1912f S ACT - 1S ". ss. 12. 35, 18 P.R. 

See St. 11 & 12 Vic., 0 . 21 , ss. 26 72 79 
7 B L R. 74 = 15 W.E., O.C. 16. ’ ’ /3, 

B. S 78 e 3? UCCESSICN ACT ’ 1865 * ss - 2,331, 19 

MA V p a s U l5°C.W h N b 8 U 87. THAKBUST 

TlTLE?9M^I C A O . n 3 03 Or ’ a b ° Ck D °~ 0f tit,e ~ Sce 
Of title—See Title, 16 C.W.N. 683. 

1 Hyde 27^" TKADE MAE K. 2 Hyde 185 ; 
3 Q^? r ^gg° tting U P ® seoret trust— See TRUST, 


Evidence —continued. 


JT > * A % 

1. —General— concluded. 

l 2 P I Vi o®e°A w PU8t ,°“~ See WAJIB UL-ABZ, 
L * A. d2 8, A.W.N. 1898, 89. 

Construction of will-Letter written long 
after will Admissibility in — See WILL_ 

Construction. 10 M.L.T. 42. 

wSSess 06 Fr '^ring-See 

B r R a S 7 E ovo IINATION of witnesses. 3 
B.L.R. A.C., 273=12 W.R. 130. 

2. —Accounts. 

See accounts. 

bo °ks—Corroborative evidence. 

°°. Dt booka are legal evidence to oorrobo- 
-a-9 oral testimony. Rajnarain ROY CHOW- 

Dhry V. Olivia Atkins. 5 W.R., Act X, Rul. 

m—Jccount-sales— Goods consigned from 
London. \ at. Calcutta consigned goods 

onTis^sfnCalcutta to C at London for sale 
, “ „It account and risk. B advanced 

money thereon to A. The goods were sold in 

in Vlnmt 7 h ° S6Dt the aoo °unt-sale3 to B 

Cal^ff, Vu lD u a suit by B against A in 
Ca cutta for the balance due to him on account 

A for !t° ney S ° advaaoed a£t er giving credit to 
A for the amount realised by the sale of the 

goods according to the aocount sale, held that- 

the account-sale was prima facie conclusive of 

the amount realised ; and if A wished to falsify 

v h STP°vrvs the onus lay upon him. DOOMUN 

v. Stevens, 2 Ind. Jur. f N.S., 5. 

< 8 > A ? C0UV ,L and account books—Act II of 

aim’ ’ki 3 ~ Tha fcooks °f a creditor are not 
admissible as evidence against Lns debtor to 

iri th a B uf bt - ,Jn| ees there is other .evidenoe 
of the debt, m which caso entries in suoh 

evid7 may . be 4 aami tted as corroborative 

KISTO V* U nr eP f* " ° f 1P55 ' «. RAM- 

K-STO Paul Chowdhry’ v Hurry nice 

KOONDOO, Marsh 219 = 1 Hay 569 

tion~^i deHC , e ~u CCOUnt bcoks-Corrobora- 

lion, due party, by merely producing his own 

account-books, cannot bind the other SORAR- 

■7EE VACUA GANDA v. KOONWURJFE m! 

NICKJEE, 3 W.R. p.c., 29=1 H 1 A 47 
[B., 5 M.I.A. 432.] «•!.*. 47. 

(5) Accounts and Account books — Entru 
against interest of toiine ss.-In a suit for aocount 
by the representatives of A. deceased, evidenoe 
was aaduced of a document purporting to be a 
copy made by the deceased of an account fur¬ 
nished him by the defendant containing an 
entry of a payment of Rs. 5.000 by the deceased 

to the defendant, and the purchase therewith 

by the defendant of Company’s paper for the 
deceased. Held that by itseif the document 
was inadmissible. But when further evidenoe 
was given by a witness that the deceased had 
stated to him that the document was a correct 
statement of his account with the defendant 
neld that such evidence was admissible : and 
that with the addition of this evidence, the 
document also was admissible as containing an 
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Evidence — continued. 

-3.—Accounts— continued . 

entry by the defendant against his interest. 
But qveere whether the oireumst&nce that the 
entry only indioated conversion of the money 
into a new shape did not take away the charac¬ 
ter of its being an entry against interest. 

Zaynub v. Hadjee Baba Cazranee, 2 Ind. 
Jur., N S., 84. 

(6)—Hath-chitta book — Evidence against 
vendors. — A hath chitla book is a document 
kept especially as a security for the vendor ; ; 
and, in the absence of fraud, it must be consi¬ 
dered binding upon him. GOPEEMOHUN 

Roy v. abdool Rajah subjun NAcoda, 1 I 

lad. Jur., N.S., 338. 

(7i — Account beaks kept in regular course of 
business ■ — In an acucn by a banking firm 
against another firm to recover a balance upon 
an account between them, the plaintiff put in 
evidence the account books of bis firm, and j 
the Inspector of the Court certified that the ; 
books were regularly k*pt, consistenly with ! 
the rules of banking and that they agreed with 
the account rendered by the plaintiff to the 
defendant. The plaintiff, however, examined 
no witness to prove that the books were regu¬ 
larly kept, or the general accuracy of the parti¬ 
cular charges constituting the demand ; he 
proved admissions by the defendant of the 
correctness of the account and of an award in 
his favour of one of the disputed items. The 
defendaot in his defence did not deny the 
aecuraov of the appellant’s account, or of the 
books put in evidence, but obieoted to two 
items in the account, and olaimed a set-off, 
but examined no witnesses to rebut the plain¬ 
tiff’s casi*. Held (reversing the Sudder Court’s 
decroe), that although the plaintiff’s bocks and 
the Inspector’s report were not conclusive 
evidence, yet th ;t the necessity of strict proof 
was removed by the admission of the defendant, 
and the faot of the absence by him of any evi¬ 
dence to impeach the accuracy of the accounts, 
the disputed items being satisfactorily account¬ 
ed for. DWaRKA DaSS v. Baboo Jankee 
DOSS, 6 M.I.A. 88. 

(8)— Evidence Act (1 of 1872), s. 34— Rele¬ 
vancy of entries in regularly kept account books 
— Correspjondence with other evidence, a test of 
genuineness — Compatison of handwriting .— 
Piai ntiflf sued for the amount due to him on 
several hundis drawn by the defendant. The 
main question was whether the hundis were 
genuine or false. The first Court found, that 
the hundis were forged and dismissed the suit. 
The High Court on appeal gave a decree to the 
plaintiff, deciding that the hundis were genuine 
and that the defendant’s answer was false. 
Certain account books filed by the plaintiff and 
the evidence connected with them formed the 
main ground for the decision of the High Court 
in favour of the plaintiff. The Judicial Com¬ 
mittee likewise observed that not only was 
there no discrepancy between the Beveral 
account books, but each book contained that 
amount of difference whioh was appropriate to 

C. IV- 2 


Evidence —continued. 

-2.—Accounts— -continued. 

its character. The Committoe also used even the 
better test of geuuinene-9 than the correspon¬ 
dence of the books with themselves, and that 
was their correspondence with other evidence, 
and, agreeing with the High Court on the 
entire evidence, confirmed the decision of that 
Court. JASWANT SINGH v. SHRO NARAIN 
Lab, 16 A. 157 = 21 I.A. 6. P.C. 

(9) — Evidence Act (/ of 1872), s. 31 — A.c ount 
books , Entries in — Necessity of corroboration to 
establish defendant's liability. —Plaintiffs sued 
to recover money due as balance of a running 
account, ana rolled chuff yon their account, 
books. Tho lower Court found that the books 
were regularly kept, and assumed in Doint of 
law that, by reanon of having been regularly 
kept, the books would bv themselves constitute 
prim a facie evidence agiinst the defendant of 
the matters entered therein. The various items 
entered in the books not having been specifically 
proved by the plaintiff, the High Court held 
that the entries alone would not constitute, 
under 8- 34 of the Indian Evidence Act, suffi¬ 
cient. evidence to charge the defendant with 
liability. On the evideuoe, however, cue of the 
plaintiffs having given evidence, with reference 
to the account books, stating the amounts 
advanced to and repaid by the defendant, and 
no question having been put to him suggesting 
that he was not speaking from bis own personal 
knowledge, such evidence, along with the 
evidence of a witness for the plaintiff and the 
entries in the plaintiff’s account book--', was 
sufficient to upheld the decree given to the 
plaintiff by the lower Court. DWARAK4 DaS v, 
SANT B4KHSH. 18 A. 92 = AW.N. f 895, 233. 
[B., 11C I\R. 1908-1 

(10i —Evidence Act (I of 1^72'. <*. 34 -“Entries 
in books of account, regularly kept in the course 
\ of business ’’--It would be giving a too limited 
meaning to s. 34, if it b~ held that “ bocks of 
account regularly kept in the course of business’* 
moan bocks entered up from day today or from 
hour to hour as transactions take place. (4 B. 
57G, overruled ) The time of making the entries 
may affect their value, hut would not, by the 
mere fact of the entries not being made from 
day to day or from hour to hour, make (hem 
entirely i rrelevant. THE DEPUTY COMMIS¬ 
SIONER OF BAR A BANKI v. d AM PARKHAD, 

27 C. 118, P C. = 26 I.A. 254 = 4 C.W.N. 147 = 7 
Sar. 586. (4 B. 576 , Hot Appr.) [B. t 2 5 B. 

616 .] 

( 11 ) — Evidence of correctness of accounts — 
Independent evidence .— It is unnecessary to 
prove, by independent evidence, the correctness 
of every single item of an account extending 
over seven years, in the absence of any denial 
of the correctness of any one of those items. 

Moortee r^i baboo v. Laljee baboo, 

W. R. 1864, 174. 

(12) — Paimaish accounts . — An entry in the 
paimaish alone is not sufficient evidence to 
establish a right to property which is denied. 
KESHAVAN v. VASUDEVAN, 7 M. 297. 
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B vidence —continued. 

2. Accounts— continued. 

(13) Ay akut accounts—Admissibility as evi¬ 
dence of ? eputation *—Ayakufc accounts prepared 
rom time to^ time by village offioers for admi¬ 
nistrative officers, are to some extent public 
oouments, and they are admissible as evidence 
of reputation, provided they are produced from 
proper custody and ot herwise sufficiently proved 
to be genuine. No distinction can be drawn 
between the evidence of reputation to establish, 
and that to disparage, a public right. SlVA- 
SUBRAAJ ANY A v. SECRETARY OF STATE FOR 
India, 9 M. 285. [Affirmed, 15 M. 101, P.O.] 

Factory account, books sworn to by 
manage* , su fficient legal evidence of payment 
°L ren *' This case having been remanded by 
the High Court with directions to adjudicate 
on the evidence adduced in support of the alleged 
payment cf rent, the first appellate Court 
aid so, and it was urged on special appeal that 
there was no legal evidence to justify the find¬ 
ing of that Court. The High Court dismissed 
the appeal holding that the account books of 
the factory in question were regularly sworn to 
by the manager, that by them the payment of 
the rent claimed was established and that the 
above was perfectly legal evidence sufficient to 
warrant the finding of the first appellate Court 
thereon. KALEE IvANT MAJOOMDAR v 

Messrs R. Watson and Co., 2 W.R , Act X 

Rul 75. 

0 5 ) —Single account-look admissible in evi¬ 
dence Agricultural tribe—Bairagis in Karnal. 

Bairagis iu the Karnal District are not an 
agricultural tribe. A single account book, not 
otherwise suspicious, is admissible in evidence, 
particularly when it, is supported b \ prima, facie 
reliable witnesses. Jita v. NEKI, 4 Ind. Cas. 
495 = 51 P. W.R. 1909. 

(16) Partnership accounts — Suit to recover 
balance cj account on ivinding up partnership —- 
Account books uyisatisfactory — Remand. — Suit 
to recover balance due on aocouut taken on the 
winding-up of a partnership transaction between 
two firms for the purchase and sale of opium. 
The books of the firms, which were k*pt at 
different places, where the partners traded, were 
not satisfactory ; but the Courts in India allow¬ 
ed certain items to be due to the plaintiffs. 
On appeal, held, by the Judioial Committee, 
that, although it was not clear, whether those 
items, in taking the account, ought to have 
been allowed, yet, as the plaintiffs, who had 
every means of proving their case, had failed to 
establish their claim against the defendant, the 
Court of last resort would not on that ground, 
after twenty-one years’ litigation, remit the case 
to India for further inquiry and investigation 
to enable the plaintiffs to amend their case. 

Seth Lukrmee CHUND RAO v. SethIndra 
Mudd, 13 W.R. 36 P.C, = 4 B.L.R. 31, P.C.= 

13 M.I.A. 365. 

^7)—-Banker suing deceased's representatives 
for balance due by deceased—No proof—Effect 
Banker s books , Production of — Proof of debt 
to be strict. Action by Bankers, against the re- 


E vidence —continued, 

2,—Accounts— codtinuea. 

the balance of an acoount alleged to be due tu 
the Bankers by the deceased at the time of hia 
death, was dismissed by the Sudder Court, as 
no satisfactory proof had been given that such 
balance was due. Such finding was sustained 
on appeal by the Judioial Committee. The 
production of Banker’s books, with the entries 
of the items constituting the demand, kept 
according to the etsablished custom of PLaliajuns 
in India, is not of itself sufficient evidence to 

establish such a claim, strict proof of the debt 
being required. Rai 3RI KlSHEN v. RAI 
Huri Kishen, 5 M.I.A. 432. 

(18) Suit for — Evidence—Changing cause 
of action —The plaintiff, a pardariashin lady of 
rank, sued the defendant, her cashier, for about 
a lakh of rupees, alleged to be due under an 
unadjusted acoount. She filed with the Dlaint 
a furd or memorandum, which she described as 
memorandum A. Later on, at the examination 
of plaintiff as a witness, it was found that no 
possible explanantion of the contents of memo¬ 
randum A, without the introduction of other 
items of charge cr discharge, could reconcile ir, 
with the plaintiff’s statement that she was en¬ 
titled to recover a lakh of rupees. She, there¬ 
upon, filed another memorandum, relating to a 
period Dext preceding that to which the suit 
related, and signed by the defendant, and 
afterwards admitted by the defendant himself 
to be genuine. Considered with this latter 
memorandum, the plaintiff’s statements in the 
plaint were explicable. Held , that, under the 
ciroumstauoes, the memorandum produced by 
the plaintiff at her examination should be 
treated as evidence supporting the original 
cause of action on which the suit was based, 
rather than as an amendment of the case origi¬ 
nally laid in the plaint, or as a substitution of 
one claim for another, Held , also, that the 
mere omission of an accountable party framing 
his own account, to carry forward, into a new 
account, a balance against himself existing in a 
former one. could constitute no evidence in his 
own favour. To prove the extinction of the 
balance, such evidence might be considered iu 
conjunction with ether evidence in the cause, 

Mulka Mukhdra Begum of the Ex-king* 

OF OUDH v. TEKAETH ROY, 14 W.R. 24, P.C. 

(19 )—Debt on written agreement — Sa’isfac- 
don of debt—Written agreement hew to be dealt 
' with—Writing not returned to debtor—Effect .— 

) When the debs is contracted on a formal 
written agreement, the writing, upon repay- 
\ menfc, should be given up to the borrower, or 
should be destroyed or otherwise cancelled, or 
a written receipt cr acquittance should be given, 

\ or the settlement of the acoount should be 
shown in some other clear and unambiguous 
way. If the writing remains unoancelled in 
the hands of the creditor, the debtor must be 
required to give strict proof of the repayment 
and a reasonable and probable account of the 
creditor’s retention of the document intact, 
and if he fails to do so, he must take the oon- 
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Evidence—continued. 


2.—Accounts— concluded . 


is altogether insufficient, to rebut the presump¬ 
tion from the creditor’s possession of the 
unoanceiled promise in writing of the debtor to 
pay the money acknowledged to have been lent. 
MA PYU v. Ma Tha, U.B.R. 1892-1896, 
293, Yol. II. 

(20) — Act XVI11 of 1869, Sch. 11, vara. 5 — 
Unstamped acknowledgment of debt by defendant 
in plaintiff's books — Inadmissibility against 
defendant — Book itself corroborative evidence of 
plaintiff's claim .— Though an unstamped 
acknowledgment of debt in the plaintiff’s book, 
by the defendant, is not admissible against the 
defendant under Act XVIlI of 1869, Sch, II, 
para 5 yet the book itself i3 admissible a? cor¬ 
roborative evidence of the plaintiff s claim. 
Devi Ditta v. Mian Singh, 43 P.R. 1874.. 

(21)— Acknowledgment of debt.-- The acknow- 
edgment of debt by the debtor by sealing a 
balance of debt due against himself in the 
account books of the creditor can be admitted 
in evidence without any stamp. KAL.U v. 

Basanta Mal. 33 P.R. 1873. 






3. — Accounts and Account Books. 


(1) — Evidence—Account books regularly lupt 
— Corroborative evidence. — Books proved to 
have been regularly kept in course of business 
are admissible as corroborative, but not as 
independent, proof of the facts stated, 

Dwarika Dass v. dwarla Doss. 2 Agra 

308. 

(2) — Evidence Act (l of 1872), s. 34 — 
Books, icgularly kept in course of business , 
meaning of. — A private account book entered up 
casually once a week or fortnight and not from 
day to day as transactions took place, cannot be 
regarded as coming within tha designation of 
books of account regularly kept in the course of 
business, so as to be admissible in evidence as 
suoh, under a. 34 of the Indian Evidence Act. 

Munchershaw bezon.ii v. The new 
Dhurumsey B & W. Company, 4 B, 576. 
[Not F., 27 C. 118, P.C. ; R 23 B. 63, 2 O.C. 
811, 25 B. 616.] 

(8)— Partnership—Joint adventure . — Two 
firms started into a joint adventure which was 
to be conducted by an agent specially appointed 
by both firms. One of the firms brought a 
suit against the other to recover their share of 
the alleged loss upon the joint adventure. The 
evidence in support of the plaintiff^’ claim 
consisted, however, almost entirely, of bonks of 
accounts kept by the plaintiff’s themselves and 
by two corresponding branches of the plaintiffs’ 
firm. Held , that their books of accounts could 
not be likened to books of partnership to which 
all the partners in a firm have access, and 
whioh are kept by the servants of all ; and that 
although, the books corroborated each other 
they were not sufficient evidence to entitle the 
plaintiffs to a decree, in the absence of evidence 
Bhowing that the sums mentioned in the books 
as having been paid to the agent specially 
appointed for carrying on this joint adventure. 
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were really applied by such agent for the 
purposes of the joint adventure. 8ETH LAKHMI 

Chand v. Seth Indra Mure, 4 B.L.R., 
P.C., 31 = 13 W.R. 36 = 13 M.I.A. 363. [D ., 

11 B. 514.] 

See accounts—Miscellaneous, 37 P.R. 
1867. 

Balanoe of account signed by agriculturist, 
necessity of registration of, under s. 56 of the 
Dekhan Agriculturists’ Relief Act (XVII of 
1879)— See BOM. ACT XVII OF 1879, s. 56, 
6 B. 729. 

Suit against agriculturist on kbata—Un¬ 
registered khata— Admissibility in evidence — 

See Bom. Act XVII of 1879, s. 56, 13 B. 215. 
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See Decree. 

See JUDGMENT. 

(!)— Judgment made ici houl jurisdiction — 
Evidentiary value. — The judgment of any 
Court,, when offered in evidence io a subse¬ 
quent proceeding, may bo shown to have been 
made without jurisdiction, and therefore to be 
void. MRR.TAH JANAND v. KR1SHTO CHUN* 
DER. 10 C. 507. 

( 2 ) —Decree pul in as evidence—(Questioning 
decree. — Where a decree is put in as evidence, 
the Judge ought not to consider its merits or 
the evidence on which it is founded. BlJO 
NATH CHOWDHRY v. LALL Me.VH MUNNEE- 
POOREE. 14 W.R. 391. 

( 3 ) —Document — Oral evidence — ndmissi- 
biliiy. — Where the existence or otherwise of a 
certain document is uot clearly proved, oral 
evidence of its contents is net admissible, 
MUFEEZOODEEN KAZEE V. MEHAR ALI, 

1 W.R. 212. 

(4) — Act XL of 1858— Act XXVII of 1860 — 
Proceedings under Acts — Conclusiveness — 
Corroborative evidence of admissions of oppo¬ 
nents. —Proceedings under Aot XL of 185S and 
Act XXVII of 1860 are not conclusive evidence, 
but they are corroborative evidence, where they 
involve an admission by the opposite party, 

Kashee Kant Doss v. Brojonath Doss. 

18 W.R. 514. 

(5) — High Court decreeing right to assessment 
on lakheraj — Decree , Lapse of — Bir.diagness .— 
A decree of the High Court declaring plaintiff s 
right to assess rent on land held as lakheraj 
though it cannot be executed from lapse of 
time, is still a binding deoision as to title. 
Ram Boondaree Debia v. Ram Pershad 
SADHOO, 8 W.R, 288. (5 W.R., Act X, Rul. 10 
D.) 

(6) — Sale certificate — Boundaries given in 
certificate and plaint showing previous suit 
regarding land — Decision in previous suit — Evi¬ 
dence in subsequent suit .— The boundaries of 
some land, as given in the sale certificate and 
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plaint, identified it as land in regard to whioh 
a former decision had been passed. Held, that 
t.his decision maj 7 be used as evidenoe in support 
of the plaint. ANUNB CHUNDER CHUND v. 
GUNEE GAZEE, 25 W.R. 180. 

(7 )—Decree of Supreme Court — Limitation .— 
In a suit instituted in the Zillah Court to re¬ 
cover possession of the property mortgaged, it 
is not competent to the plaintiff to impugn the 
validity of a decree of the Supreme Court. The 
faot that litigation is pending would save limi¬ 
tation. HURO CHUNDER BISWAS V. NOBOKIS- 
SON MOOKERJEE, W.R. 1864, 159. 

(£1 —Document found authentic in former 
decision—Former decision relevant to shoio use 
of document —A Judge may lawfully employ a 
former decision, in whioh a document, which 
cau no longer be attested in the usual form, has 
been found authentic, to show that the docu¬ 
ment had been used publicly. NAGUR SINGH 

v. Mushunand Khan Sircar, it W.R. 309. 

(9) —Deposition of Cazee — Vendor's admission 
of sale and receipt of consideration—Fjvidence of 
sale — Admission .—The deposition of a Cazee 
stating the admission to him by the vendors of 
a sale and receipt of the consideration, together 
with the conduct and statements of the parties, 
form legal evidence of sale as against the vendors. 
HURISH CHUNDER DUTT V. TEEN COWREE 
DUTT, 5 W.R. 175. 

(10) —Suit to which defendant was no pa>t ^— 
Copy of deposition in suit—Evidence. — Where 
the defendant was no party to a suit, copies of 
depositions given in such a suit are not evidence 
in a suit against him. 8HUMBOO GEER 

Gossain v. Ram Jewan Ladd. 8 W.R. 509. 

(11) — Objection not raised to copies of docu¬ 
ments—Exclusion from evidence—Decision on 
decree. not inter partes —Fraudulent decree — In - j 
qulry .— Case where it was held that summary 
exclusion of copies of documents from evidence, 
merely because they are not originals was wrong, 
when no objection was taken to them ; and that- 

a decision should not be rested on a decree not 
between tb3 parties, or on a decree fraudulently 
obtained, without. inquiry. SREEMUTTY j 

Luzina Bibee v. Juggo Mohun Dutt n 

W.R. 378. | 

j 

(12) ~ r Refe?ence to evidence of other parties \ 
wita cone sent of parlies »— A Judge is warranted, 
by the consent, of the parties, in determining 
the questiou in dispute on the basis of the 
evidence contained iu the record of a former 

case. BAROO MULL v. CHUJJOO MULL, 4 N. 
!W.P. 125. 

(13) Petition by judgment-debtor for time to 
pay instalments of kistbundee— Contract be- I 
tween decree-holder and decree-holder-Evidence. 
-—Where a petition was put into Court by a 
judgment-debtor, for time to pay the instal¬ 
ments due under a kistbundee , held that the 
petition may be considered as evidence of a 
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new contract formally entered into with the 
decree-holder and defendants in Court* 

Pearee Mohun Mitter v. Mohendro 
Narain Singh, 23 W.R. 465. 

(14) —Arguments on different portions of pro¬ 
ceedings in former suit — Evidence . — When 
plaintiff and defendant base their arguments on 
different portions of the proceedings in a former 
suit, the Court should use them all as evidence. 

Beer Chunder Roy v. shaikh tumee- 
ZOODDEEN. 12 W.R. 87. 

(15) — Report of Commissioner—Reliable evi¬ 
dence. — The Court is not bound to take any 
other evidence than the report made by the 
Commissioner, when an investigation of 
accounts is submitted to him under s. 181, Civ. 
Pro. Code, 1859. KlSHEN BHAH v. GUR- 
MOKH, 40 P.R 1870. 

U6)— Evidence—Matters of public interest — 
Decrees of competent Courts. —The decrees of 
competent Courts are good evidence in matters 
of public interest, such as the existence of 
customs of succession in particular communi¬ 
ties ; and Fueh decisions form an exception to 
the general rule which excludes res inter alias 
acire. B.\I Bai.ii v. Bai SANTOK, 20 B. 53. 

(7 W.R. 210, R.) 

(17) Custom — Subject of public nature — 
Judgment between oiher parlies — Evidence .— 
)n a subject of a public nature, previous judge¬ 
ments between other parties are admissible as 
evidence, though they are not conclusive 
evidence. Tbey are in the nature of reputation 
and admissible to prove custom. But it- ought 
to appear clearly from them that the question 
of custom was determined. A single instance 
is not sufficient to establish a ou6tcm. TOTA 
ram v. Mohun Lae, 2 Agra 120. 

. flB)— Pre-emption suit — Decree in former 
suits Evidence of custom. — In a suit for 
pre-emption bas^d upon custom, decrees passed 
in favour of such custom in suits in which 
it was alleged on the one side and denied on the 
other, are the most satisfactory evidence and 
may be. admitted to prove its existence. GUR- 
dvyal Mal v. JHANDU Mae, 10 A. 585 = A. 
W.N. 1888, 242. (6 C. 171, D. ; N.W.P. 1868, 

138, 1 A. 440, R.) 

(19) —Custom as to periodical re-distribution 
of village lands — Admissibility of judgment 
inter parte*— Prior suit by another co.owner in 
respect of same relief—Saving of limitation .— 
Where a co-owner of village lands sued for 
delivery to him of certain shares of the village 
lands as one of such cc-owners, in accordance 
with a custom that, at the expiration of every 
twelve years, the lands were to be re-distributed 
the existence of a judgment inter partes in a suit 
brought by another co-owner for a periodical 
allotment of the lanos was cogent evidence of 
the existence and validity of the oustom. [R, t 
4 M.H.G. 108 ; D., 3 M.H.C. 226.3 Prior to 
the suit referred to above, another co-owner 
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had instituted a suit to wbioh some only of the 
present defendants were parties, and obtained 
a decree for the periodical allotment ot the 
lands. Held, that the litigation wbioh was 
commenced by the prior suit was sufficient to i 
prevent the law of limitation from barring the ■ 
plaintiff’s right to sue, and the circumstance 
that some only of the present defendants were 
parties to such litigation could make no differ¬ 
ence with regard to the bar of limitation. 
VENKATASVAMI NAYAKKAN V. SUI3BA RAU, 

2 M.H.C. 1. j 

i 

i 

(20) — Evidence—Judgment in another case 
A judgment in another case is insufficient 
evidence against a party who had no part in it, 
even though his interests might be of a similar 
nature to those of the person then suing. DOST 

Mahomed Khan Ciiowdbrv v. Soclo- 
CHENA DABIA, 1 W.R. 270. [ft., 21 B. 591 = 

2 Bom. L.R. 386 ] 

(21) — Judgment--Admissibility in evidence .— 

A judgment, not inter panics, but only affecting 
one ot the parties to the suit, cannot bo treated 
as evidence against him. ROY GOODUR 
6AHOY v. DHUNNESHUR KOER, 7 C.L.R. 117. 

( 22 ) -Judgment against plaintiff when defend¬ 
ant no party — Evidence. — Where, in a previous 
suit, the defendant was not a party, a judg¬ 
ment then passed against the plaintiff is not 
evidence between the parties in a subsequent 

suit. Mahomed adi v. bhurum ah, 8 W. 

R. 422. 

. (23)— Judgment between third parties — Ad- I 
missibility .—In a suit to recover arrears of rent i 
for a shop, the plaintiff alleged that the rent 
was Rs. 250 per annum, and the defendant 
contended that it was only Rs. 60. In support 
of the allegation, the plaintiff relied on the 
evidence of his brother and two entries in his 
hand-writing in the books of the firm of which 
the plaintiff’s brother and the dofendanl were 
partners. To prove the bona fides of these 
entries, the plaintiffs offered in evidenoe a 
judgment given in favour of the plaintiff’s 
brother in a suit brought bv the defandant, 
charging him (the plaintiff’s brother) with im¬ 
properly debiting their firm with Rs. 250 as 
the rent, of the shop. Held, that the judgment 
was not admissible in evidence against the 
defendant in the present suit. RANCHHODDAS 

Krishna Das v. Bapau Narhar, 10 B. 439. 

* .(3 B. 3, D.) [ft., 14 B. 372, 1*2 A. 1, 24 B. 

591.] 

(24)— Judgments in rem and inter partes— 
Admissibility in evidence — Remand—Material 
issue* —A judgment inter partes between A and 
B would not conclude A in a suit between A 
and C ; and would bo inadmissible in the 
second suit to prove the truth of the faots 
adjudicated in the former one. The High 
Court remanded the case to the District Court 
lor the determination of a material Issue re¬ 
garding the alienation of Hindu family property 
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in land. BADAJI VlSVANATH JOSHI v. 

Dharma, 2 B.HC. 363. [ft. ? 10 B.H.C. 

194.] 

(25) —Plaint and decision in previous suit — 
Evidence in subsequent suit. — Case where it 
was held that the Court below committed an 
error in law in admitting a plaint field in a 
previous suit as evidence against preseut defen¬ 
dant, and in relying on a former decision which 
determined no question of right as between 
present parties with reference to the matter in 
dispute. KASHEE CHUNDER MAJOGMDAR 
v. SEETUE CHUNDER TULEAi'ATTUR, 17 W. 
R. 151. 

(26) — Decrees in suits not inter partes — Admis¬ 
sibility in subsequent suits. — A decree in the 
matter of a mortgage between B and another 

J of tbo defendants, in a suit to which neither the 
plaintiff nor any one privy to him in title was 
a party, is not relevant in evidence as a decision 
inter partes. AFZUE KHAN v. BAHADOOR 
Singh, 19 W.R. 136. 

(27)— Judgment in previous sui f s , admissi¬ 
bility of , in evidence—Rule of English law not 
| i/utile applicable in India .— This was a suit, 
brought to establish the plaintiffs’ title to a 
! certain bheel. At the same time, another suit 
Was brought to establish the plaintiffs’ title to 
two plots of land situated north of the bheel. 
It appeared that the plaintiffs and defendants 
were neighbouring zamindarp, and that they 
had constant disputes as to their respective 
boundaries, the defendants always claiming the 
bhed which ran in a direction nearly east and 
west, and also asserting that the bheel wastbeir 
southern boundary , whereas the plaintiffs also 
claimed the bheel , and though the major 
part of their zamindari lay to the souih of it, 
yet they claimed certain plots of land on the 
north. The evidence in the Courts below con¬ 
sisted almost entirely of decrees in prior suits 
to relate to disputes about these and neighbour¬ 
ing lands and the question was whether or net 
the Judge oi the lower appellate Court had 
done rightly in, on the one hand, rejecting, 
and, on the other hand receiving these decrees 
as evidence. The ground relied upou by the 
plaintiffs who sougbt to exclude some of the 
decrees was the ruiG of English law as laid 
down in most of the English treatises on 
evidence, that, except in matters of general 
interest or public rights, a verdict in a previous 
suit, to ba admissible , must be between the 
same parlies, or parties through whom the 
parties actually in litigation claim. Without 
entering into the question whether the boun¬ 
daries of a zemindari were or were not a matter 
of general interest, so as to make evidence of 
reputation admissible, and to bring the case 
within the acknowledged exception to the 
English rule, the High Court was of opinion 
that the rule itself was not applicable in all its 
strictness to the Courts in India. The technical 
considerations by which the rule as to res 
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judicata is narrowed, lose all their force when 
the judgment is sought to be used not as a 
bar but as evidence. DOORGA DOSS ROY 

Chowdhry v. nurendro Coomar Dutt 

CHOWDHRY, 6 W.R. 232. [R., 14 W.R. 201.] 

(28) — Plaintiff no party to previous suit — 
Decision — Evidence. — A decision in a suit to 
which the plaintiff was not a party, though 
admissible as evidence was held to be not conclu¬ 
sively binding upon him. OMER DUTT JHA v. 

Colonel James Burn, 24 W R. 470. [R., 24 
B. 591.] 

(29) — Civil coses — Decrees , judgments , and 
proceedings in former suits—Evidence of adop¬ 
tion. — A decree to which the defendant was not 
a party is admissible as evidence of great weight, 
though not as an estoppel against him, on the 
question ot the plaintiff’s adoption, which was 
established by it in the presence of certain 
members of the plaintiff’s family, who were 
interested in contesting its validity. ANNUND- j 

nath Roy v. Thakoor Doss Mozoomdar, i 

2 Hay 472. | 

(30) — Evidence Act . s, 35— Relevancy and j 

admissibility of documents in evidence. — The 
following documents, though not conclusive as ! 
the defendants were not parties to them, are ! 
yet relevant evidenoe in a suit by the plaintiff 
to establish his title to certain land:—(1) the 
conveyance in favour of the plaintiff’s father, ! 
(2) a sale certificate given to the vendor, (3) a 
Court’s order in which a petition by the 
plaintiff’s father asserting his title is referred to, 
(4) a judgment cf the Court in favour of the 
plaintiff’s father and against the vendor’s sons 
in regard to the land. VENKATASAMI v. 
VENKATAREDDI, 15 M. 12. [R., 24 B. 591.] 

(31) —Judaments not ‘ inter partes ’ — Admis- I 
sibility in evidence. —In a suit ior khas posses¬ 
sion of land, a decree obtained by an auction- 
purchaser against the defendant, declaring the 
liability of the land for rent, was hold inadmis¬ 
sible in evidence, as the plaintiff did not claim 
through suoh auction-purchaser. (6 C. 171, F.). 

11 C.B.R. 529 lays down that judgements not 
inter partes may in certain oases be taken into 
consideration ; and not that they can be treated 
as conclusive evidence. MAHENDRA Lal KHAN 
v. ROSOMOYI DASI, 12 C. 207. [R., 12 A. 1, 

F.B.. 24 B. 591 = 2 Bom. L. R. 386.] 

(32) — Finding in former suit ' inter partes ’— 
Evidence. —A finding in a former suit where the 
question was tried between all the parties to the 
subsequent suit, is admissible as evidence. 

Guttee Koiburto v. Bhukut Koiburto 
22 W.R. 457. [R., 3 B. 3, 24 B. 591.] 

(33) Evidence Act t 1 of 1872, s. 11 -“-Decreet 
not *inter partes’—Relevancy .—In a suit for rent 
brought by one oo-9harer against others, the 
defendants alleged that certain plots of the 
estate were lakhiraj lands, while they admitted 
exclusive possession of these plots, and also of 
a number of other plots* The plaintiff put in 
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evidenoe certain decrees obtained by him against 
persons who were in possession of the plots of 
land said to be lakhiraj . Held , having regard 
to the position of the parties and to the parti¬ 
cular defence set up, that the decrees were evi¬ 
dence to show the character of the land, that 
a claim for rent was successfully made on a 
former occasion, and that they were not evi¬ 
dence of any deoision of a Court of Justice that 
the land was mal and lakhiraj. Hira Lal 
Pal v. a. Hills, 11 C L.R. 528. (6 C. 171 = 

6 C.L.R. 439, F.\ 6 I.A. 33, R.) [Expl. t 12 C. 
207.] 

(34)— Judgments and decrees not inter partes 
—Admisibility as evtde>ice of duration and 
nature of d(fendanCs possession. —Plaintiff sued 
to recover possession of certain mouzihs. He 
founded hie claim on the fact that the mouzahs 
were locally within his zemindari, a fact which 
was not disputed by the defendants. The 
defendants pleaded that from a period before 
the Permanent Settlement (1793 A.D.) they 
and their ancestors had been in possession of 
the mouzihs as a ghatwali tenure, and having 
been in possession at fixed rent 3 without 
variation for such a long period of time, the 
plaintiff had no right to dispossess them. In 
support of their contention the defendants filed 
certain judgments and deorees in two suits 
instituted against their predecessors by a third 
person, who w?s not the plaintiff’s predecessor. 
One of those suits was for possession and the 
other for assessment of rent. The same claim 
was asserted by the then defendants and the 
defence was sustained. Held , that the judg¬ 
ments and decrees were admissible in evidence 
as showing ancient possession and that the title 
which the defendants now relied upon was 
openly asserted by their predecessors at that 
time. It was also admissible to show the rate 
of rent. Ram RANJAN v. RAM NARAIN, 5 M. 
L.J. 7. P C. = 22 0.533, P C. = 22 i A. 60=6 
8ar. 530. [Cons., 9 C.W N. 402 ; R., 25 C. 
522, F.B. = 4 C W.N. 63, 24 B. 591, 5 Bom. L. 
R. 230. 25 A. 546 = A.W.N. 1903, 137, 7 O.C. 
122, 9 C.W N. 402, 34 C. 753= 12 C.W.N. 193 
= 5 C.L.J. 593, 9 C.L, J. 597= 12 C.W N. 739, 
35 C. 701 = 12 C.W.N. 657 = 7 C L.J. 563 ; D. t 
13 C.W.N. 217=9 C.L.J. 16 = 5 M.L.T. 274.] 

(35) — Decrees ‘ inter partes ’—Evidence of title 
or possession. —Case where it was held that 
decrees between parties may be most foroible 
evidenoe of title, but scarcely of possession, 
unless in a form declaratory of possession. ' 

Imdad ali v. Shaikh Booniad all 20 W. 
R. 271. 

(36) — Apparent inconsistency between certain 
statements xn plaint and evidence—Explanatory 
value of decree not ‘ interpartes ’— Non-filing of 
such decree in first Court.—- Case where it was 
held that a Subordinate Judge was justified in 
using a deoree between other parties to explain 
an apparent inconsistency between oertain 
statements in the plaint and in the evidenoe of 
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the plaintiff's witnesses, on the ground of which 
inconsistency the Muosiff had rejected that 
evidence, and that the non-filing of chat decree 
in the first Court was a matter within the j 
discretion of the Sub-Judge, offering no ground 1 
for reversing a judgment. RADHANATH DOSS | 
V. KHELLUT CHUNDER GHOSE, 17 W.R. 558. j 

| 

(07) Plaintiff successful in two lower Courts 
— Success in High Court—Findings of lower 
Court and pleadings left intact—Subsequent j 
suit against same party—Previous proceedings , 
value of —A plaintiff was successful in both the 
lower Courts, and the decree obtained was only 
reversed by the High Court, on the ground that 
he was not entitled to the particular relief asked 
for, without the finding of the. lower appellate 
Court and the pleadings of the parties being ■ 
displaced : Held, that it was open to the plain¬ 
tiff in a subsequent suit against the same de¬ 
fendant- framed in a different way to adduce 
the proceedings in the former suit as evidence 
for what they waro worth. MOHESH ClIUNDER 
BROHMOCHAREE v. DINO BUNDHOO BOSE, 

24 W.R. 265. 

(38)— Judgments , not inter partes — Admissi¬ 
bility in evidence .— A judgment obtained by the 
defendant in a suit, to which neither the plain¬ 
tiff nor his predecessors in title were parties, 
was held admissible, in order to prove the 
character of the defendant’s possession of the 
land, to recover which the suit was brought. 
PEARI MOHUN MUKERJI V. DROBOMOYl 
DARIA, 11 c. 743. (6 U. 33, 9 C. 255, Appr.) 
[Pel. on, 9 C.W.N. 383.] 

(39) — Evidence Act , f.s. 13 and 12 — Juagmerds 
in previous suit yiet inter partes relevancy oj .— 
In a suit brought on behalf of a temple 
against certain proprietors of land for collecting 
from them certain annuil dues to the devasta- 
nam, judgments in previous suits not inter 
parteSi in which such duos were decided to be 
claimable by the trustees, as of right, were held 
admissible in evidence, under s. 13 of the Act, 
as evidonco of “particular instances in which 
the right or custom was claimed,” and also as 
decisions which relate to “ matters of a public 
nature” within the meaning of s. 12. R\MA- 
SAMI v. APPWU, 12 M. 9. [Appr , 12 A. 1, 
F.B.; R , 15 M. 19, 16 M. 194, 24 B. 591.] 

(40) — Judgments not inter partes— Relevan r y 
of —Evidence Act, s. 35. — Judgments not inter 
partes are relevant where they are produced 
nob to prove an adjudication between third 
parties, but in order to prove a statement made 
by a predecessor in title of the party against 
whom they are sought to be used. KRISHNA- 
SAWl AYYANOAR v. RAJAGOPALA AYYANGaR, 

18 M. 73. [R.y 24 B. 591, 3 C.L J. 521, 19 M. 
L.J. 347.] 

(41 <fc 42 )—Admissibility of judgments not 
inter partes.—A razinamah, entered into be¬ 
tween the tenants of two adjoining lands, belong¬ 
ing to different owners, with respect to flow of 
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water in a channel running through the lands 
may, in » suit between the proprietors, be used 
in evidence to explain the character of the 
enjoyment of the water, when it is found to 
have been subsequently acted upon RAMES- 

sur Persad Narain Singh v. Koonj 

BEHARI PATTUK, 4 G. 633 — 6 I. A. 33. P C. = 
3 Sar. 836. [R., II C.L.R. 528, 11 C. 745, 

12 A. 1, P.B , 24 B. 591.] 


(4 3) — Decree , Evideyitiary value —Ex parte 
decree , Value of. —A decree is evidence, not¬ 
withstanding that nothing has been recovered 
under it. A Court is bound to consider the 
value of even an ex piete decree ponding in 
appeal, when it L a Iduced in evidence. INI A HO¬ 
MED Kama Me ah v. Run Mahomed, 24 
W.R. 254. 


» 

I 


i 


(41)—Ex p^rte d cree — Limitation barred — 
Rights of decree-holder . — An ex parie decree is 
inoperative, ii it has not b-»en executed with 
the time prescribed by the limitation law, and 
if th3 decree-holder had, for a period beyond 
that of limitation, accepted a status at variance 
with that assigned bi them under the decree. 
RAMJKKWUN RAI V. DEEP NARAIN RA1, 


Agra, F.B., 78 = Ed. 1874, 60. 

'15) — Ex parto decree — Due 'notice — Evi- 
dene*. — An ex parte decree in a rent-suit is 
none the less valuable as evidence of the rela¬ 
tion between plaintiff and defendant, provided 
duo notice was served on the latter ; and the 
decree may be filed as evidence without the 
judgment on which it wa? toun led. TOO.MY 

v. Dhurrcjp Singii, 12 W.R 473, 


(IGi — Ex p'icio decree, status of a>id eviden- 
tiay y value of—Rent suit — Amount. —A decree 
obtained ex parte is, in the absence of fraud or 
irregularity, .13 binding, for all purposes, as 
a decree in 3 contested suit. \F., 11 O L.R. 
483 ; D , 7 C. 23 = 8 C.L.R. 257 * R., IC C. 300, 
F.B ] Such a decree is admissible in evi¬ 
dence, though its execution may have been 
barred. In a suit for a year’s rent, the amount 
was held to be determined by the decree in a 
suit, for the previous year’s rent, between the 
same parties, though it was ex parte and execu¬ 
tion thereof h id been barred. BlRCHUNDER 
MANICKYA V. HURRISH CHUNDER D ASS, 3 
C. 383 = 1 C L.R. 385. (1 C. 202 = 24 W.R. 403, 

F .; 14 B.L.R. 370 = 23 W.R. 128, Expl.) 


(47)—Ex parts decree. Finality of — Civ. Pro . 
Code ( V of 1877), s. 13, Expl. 4 —Ex parte 
decree , Eoidentiary value of--Suit for reyit .—An 
ex parte decree is not final within the meaning 
of exol. 4 of e. 13 of the Civ. Pro. Code. [E., 9 
M L J. 60 ] Au ex parte decree in a suit for 
rent is not conclusive evidence of the amount 
of reut payable in respect of the s*m9 property 
in another suit. NlBMONEY SINGH v. HEERA 
Lalb DASS, 7 C. 23 = 8 C.L.R 237. [F. , 8 C. 

275.] 

(48) — Suit for rent —Prior ex parte decree , Evi¬ 
dentiary value of. —Where, in a suit tor rent of 
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-4.—Decrees, Judgments and Proceedings 

in Suits — continued . 

a hali share of ]and, an ex parte decree in a 
previous suit against the tenants of this share 
at a certain rate of rent, and another decree 
in a contested suit against the tenants of the 
other half share by the same plaintiff at a 
lower rate of rent, were the only evidence, held , 
the plaintiff could not rely on the ex parte 
decree, and that the defendants were entitled to 
dispute the rate claimed. BHUGIRATH PATONI 
v. RAM LOCHUN DEB, 8 C. 275= 10 C.L.R. 
159. (7 C. 23, R.) [E., 9 M.L.J. 60.1 

(49) — Suit for rent —Ex parte decrees against 
registered tenant , admissibility of , in evidence 
— Deciee against registered tinant —Evidentiary 
value against unregistered transferee. —In a 
rent- suit, wherein the plaintiff claimed pay¬ 
ment both in cash and in kind, expaite decrees, 
for rent both in cash and kind, obtained by tbe 
plaintiff's predecessor against the then register¬ 
ed tenants, were held inadmissible in evidence 
against the defendanc, though, at the time of 
the decrees, he was owner of the tenure, having 
acquired it by foreclosure (the transfer, however, 
not having been registered in the plaintiff’s 
books), on the ground that the defendant was 
neither a party to the suits not claimed through 
the parties against whom the deorees were 
passed, 6 C. 171 precludes their admissibility. 
[R., 1*2 A. 1] The decision in 21 W.R. 94 
does not lay down that a deoree against a regis¬ 
tered tenant is to be evidence for ever in future 
proceedings against an unregistered transferee 
not a party to it ; but all that case decides is, 
that, for the purpose of satisfying that particular 
decree, an unregistered transferee is bound by it, 
whether he was a party to the suit or not, the 
tenure being liable for the rent. Ram Narain 
RaI v. RAM COOMAR OHUNDER PODDAR, 11 
C. 562. 

(50) —Civ . Pro. Code , 1S82, 5. 13— Rent suit 
— Rate of rent — Effect o\ ex parte decree. —The 
mere statement of an alleged rate of rent in 
the plaint in a rent-suit, in whioh an ex parte 
decree is made, is not a statement as to which it 
must be held that an issue within the meaning 
of s. 13 of the Civ. Pro. Code was raised between 
the parties so that the defendant is concluded 
upon it by such decree. Neither a recital in the 
decree of the rate alleged by the plaintiff, nor 
a declaration in it as to the rate of rent which 
the Court considers to have been proved, would 
operate in such a case so a3 to make that 
matter a res judicata ; assuming, of course, that 
no such declaration were asked for in the 
plaint as part of the substantive reliei claimed, 
the defendant having a proper opportunity of 
meeting the case. MODHUSUDUN SHAHA 
Mundud V. Brae, 16 C. 300, F.B. \R., l j 
C.W.N, 120, 23 C. 693 ] 

(51) —Decree ex parte— Evidence — Rent , Rate 
of —An ex parte deoree for arrears of rent, 
which has been duly executed, is some evidence j 
as to the rate of rent. MADHU MUNJARI 
CHOWDHDRANI V. JHOMAR Bibi, 1 C.W.N. 

120. (20 C. 605, F.; 16 C, 300, R.) 


E vide nee —continued. 

-—Decrees, Judgments and Proceedings 

in Suits— continued. 

(52) — Effect of ex parte decree — Effect .—An 
ex parte deoree as to rent whioh has been exe¬ 
cuted, is some evidence as to the rate of rent. 
MATI LAIiDPODDAR v. NRIPENDRA NATH 

Ray Chowdhry, 2 C.W.N. 172. 

(53) —Ex parte summary decrees for rent — 
Evidentiary value .— Ex paWe summary deorees 
are no evidence at all of the rate of rent levi¬ 
able. At the most, they are proof only of 
what the zemindar considered were the proper 
rates. ANNA PURNA DASI v. JOYKISTO MOO- 
KEB.fEE, W R. 1864, 107. 

(54) — Decrees , judgments, and proceedings in 
former suits—Decree in summary suit—Suit 
for arrears of rent .—la a suit for arrears of 
rent, decrees in summary suits against the de¬ 
fendant for rent for years subsequent to those 
in respect of whioh the rent is claimed are no 
evidence of such rent being due ; but such a 
deoree is prima facie evidence in support of a 
olaim for rent for the next ensuing year. 
AFSUROODEEN v. RHOROOSUEE BULA 
Dabee, Marsh 558 = 2 Hay 664. 

(55) — Judgment in one rent suit how far a 
precedent in another. —Unless the circumstan¬ 
ces of one rent suit are on all fours with those 
of another, the Court’s judgment in the one 
case cannot supply reasons for its decision in 
the other. DHUNRAJ KOONWAR v. OOGGUR 

Narain Koonwar, 15 W.R. 2. 

(56) — Rent suit — Measurement cf land — Cus¬ 

tomary hath— Admissibility of judgments not 
inter partes— Evidence Act , s. 13.—Where in a 
rent suit the question was as to the amount of 
land held by the tenant, and the plaintiff 
zemindar claimed to measure the land with a 
hath of 18 inches and not one of 215 inches, 
certain decrees obtained by the plaintiff against 
other tenants in the same pergunnah, in suits 
in which 18 inohes had been taken as the cus¬ 
tomary hath, were under s. 13, Evidence Act, 
held admissible as furnishing evidence of parti¬ 
cular instances in which a custom was claimed. 
JIANUTULLAH SIRDAR v. ROMONIKANT ROY, 
15 C. 233. [R., 16 M. 194.] 

(57) —Previous decisions — Rates of rent—Ad¬ 
missibility as evidence * — Tbe decisions in pre¬ 
vious suits as to rates cf rent are admissible as 
evidence of local usage, though the tenant in 
the particular case was no party to those suits. 

Easwara Doss v. Pungavanachart, 13 
M. 361. 

(58) — Suit for rent — Previous title suit , Com¬ 
promise in — Admissibility cf compromise decree 

Suit inter partes— Compromise within scope 
of suit—Money payable to third persons — In a 
suit for rent, the plaintiffs landlords are enti¬ 
tled to rely opon a ccmpromise deoree effected in 
a previous title suit brought by a third party 
against the tenants and to which the landlords 
were parties. Suoh a compromise cannot be 
said to have been beyond the scope of the former 
suit merely because the money was payable* to 
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a third party and not to the plaintiff in that 
suit, Such a decree is inter partes and admis¬ 
sible in evidence. RAMDHARI KOER v. HAMA 
KANTA CHOWDHURY, 9C.L.J. 16 = 13 C.W.N. 
217 = 5 M.L.T. 274 = 5 M.L.T. 389=1 Ind. Cbs. 
572. (31 O. 95, 22 M. 508, P C., Pel. on ; 25 C. 
522, 22 C. 538, P.C., D.) 

(59) —Occupancy right acquired by ryots— 
Purchase of land by zemindar — Effect .— The 
rigat of ocoupancy in a ryoc continues only so 
long as the ryot pays rent for ibe land he holds, 
and is unaffected by a wrongful eviction ; but 
where the land is acquired by the zemindar 
himself by purchase, even though benami iu 
the name of a third person, the occupancy rieht 
is lost and cannot be revived, seeing that the 
zemindar cannot pay rent to him=elf. R.ADHa 
GOBIND KOER v. KAKHAL DAS MUKHERJI 

12C. 82. [R., 8 O.P.L R. 74.] 

(60) Decree for kabuliat — Conditions t fer 
using it as evidence — S. 81. -4c* X of 1859.— 
Iu order that a decree requiring a person to 
d^cute a kabuliat may be used as evidence of 
the amount of the rent claimable, the decree- 
holder must take the steps prescribed in Act X 

of 1S59, s. 81. Shaikh Misser v. Kaxee 

SYUD NASER A El, 21 W.R, 33. [R., 24 VV.R. 

447.] 

(61) — Decree for kabuliat lor arrears of rent 
—Evidence of rent one from judgment-debtor — 
Execution of decree.—A decree lor a kabuliat 
for arrears ot rent is evidence of the reDt due 
from the judgment-debtor only when he is 
called upon to execute such kabuliat, not 
where the decree has not been executed, and 
no kabuliat given. HEERA Dale Seal v 

JOHEBR MOLLAH, 20 W,R. 273. [ Avvr . 21 

W.R. 33.] 

(62) — Ben. Act VIII of 1869, ss. 3 and 4 — 
Applicability to invalid lakheraj (/rants — 
Resumption—Permanent Settlement—iieciee lor 
rent, when evidence.— Ss. 3 and 4 of Bengal 
Act VIII of 1869 apply also to invalid lakheraj 
grants resumed at a time subsequent to the 
permanent settlement. A decree lor rent at a 
certain rate will not conclusively establish that 
the land was held for ibe years to which the 
deoree relates at that. rate, until it has been 
Bxeouted. BANEE MADHUB BANERJEE v 

Bhagbut Pal, 20 W.R. 466. I 

(63) —Reduction of rent—Copy of document. 
"~A dur-putni had been ornated subseciuently 
to the passing ot a decree in a rent-suit relating ; 
to the land in dispute ; the sale certificate 
showed that the rental at the time of sale was 
lower than what it had been at the time of the 1 
first decree ; there was evidence to show that 
Borne change in the rental had taken place ; 
the plaintiff, though required to do so, had 
omitted to produce the huslabood papers oalled 

j 0 defendants ; and the copy produced 
rLiJ^e defendants supported their contention. 
Held, that the Court erred in decreeing the oase I 

0. IV—-3 


on the strength of the original deoree. Addo 

Nath Shaha v. Syed abi Mohamed, 26 W 

R. 96. 

(64) — Putnee lease— Subsequent mortgage by 
the pi op i ielor Limitation. — In a lormer suit 
the putnee lease of tbe plaintiff was declared 
valid, and he was also maintained in possession. 
Subsequently the proprietor having given a 
mortgage of the same property to the defendant, 
who consequently ousted the putneedar , the 
latter sued for possession. The defendant- 
mortgagee pleaded limitation. Held , (1) that 
the decision in tbe former suit- was sufficient 
evidence of the plaintiff’s possession, unless 
rebutted, to meet tbe pita of limitation set up 
against him ; (2) that the proprietor had no 
power to mortgage the property subsequent to the 
date of the putnee ; and (3j that the defendant 
could not set up a p.'ea which the person under 
whom he claimed could noi have raised 
himself. BOIDANAUTH SafioO v. GOPAE 

Chundeu Banda, i w R. 60. 

(65) Plaintiff bringing two suits—Appeal in 
High Court on one sum- Appeal in Dittrlct 

CouW on second suit—Uiqh Cowl's judgment 

Evidentiary value of. — The plaintiff instituted 
two suits, one of which came up in regular 
appeal to the High Court, and the second was 
heard in appeal by the District Judge; Held that 
the District Judge was wrong in using the High 
Court's judgment as evidence against the 
defendants in the suit before him. ANUND 
Mohun GHUTTUCK v. SOORJO Kant 
ACHARJA CHOWDRY, 22 W.R 5a8. 

(66) —Ss. 11 and 13, I.E.A.. 1372— Instance 

of judgment held admissible or inadmissible. _ 

Where a previous suit was to recover a two- 
third share of a property, for the remaining 
one-third share of which a different plaintiff 
subsequently sued, the judgment in the former 
suit was held to be inadmissible in Lho latter 
suit, as the subject-matters of the two suits 

r- ” ofc identical - 1 Bom. L R. 486, 10 

C.W.N 1081 ; R. , 7 O.C. 122 ; Z)., y C.D J. 

16.] Having regard to tbe observations of the 
I rivy Council in 22 C. 533 and 24 J.A. 10, the 
T.D. decisions in 6 C. 371, and 13 C 352 
must be regarded ns materially qualified, and 
judgments in a previous suit, to which one of 
the parties in the subsequent suit was not a 
party, may be admitted in evidence, for certain 
purposes aud with certain objects, in tbe subse¬ 
quent suit, tepu Khan v. Hajani mohun 
das, 25 C. 522 = 2 C W.N 501. {It 2OP 

P J t’t 3 1 qT 6f>7 ’ 9 C W N - 4 0i, 5 C T-j.J. 55,' 7 
384. q C.W.N. 730 = 9 U.L J. 597, 13 

C.VVN. 2h —9 C.L.J. IG = 5 M L.T. 274.] 

(67 )—Decree in declarator;/ suit by nearest 
reversioner , judgment in suit admissible to 

explain brubseejucnl suit by same reversioner. _ 

flaintifl, the nearest reversioner to an estate, 
had previously sued as suoh for a declaration of 
hie right to succeed after tbe death of the 
mother of the last male owner, and also for the 
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declaration of the invalidity of certain aliena¬ 
tions nude by her, and had obtained a decree 
that soch alienations were not binding on him. 
The mother having died since the suit, plaintiff 
again sued to obtain possession from her daugh¬ 
ter who claimed to have succeeded her. and in 
such suit, the previous judgment was admitted 
in evidence to show what that suit had finally 
decided as to the plaintiff’s title as reversioner. 
The decree, according to the Code of Civil 
Procedure, is only to state the relief granted, 
or other determination of the suit. The deter¬ 
mination may be on various grounds, but the 
decree does not show cn what grounds, and does 
not afford any information a3 to the matters 
which were in issue or have been decided. 
Consequently, in order to see what was in is^ue 
in a suit or what has been heard and decided 
therein, it is the judgment, that can and must 
be looked at. SRI RAJA RAU LAKSHMI 

Kantaiyammi v. Sri Raja inuganti Raja- 
GOPAUL Rau, 21 M. 344 = 25 I A. 102, P.C = 

7 Sar. 323. (15 I.A. 186= 16 C. 173, R. A F.) 

[R., 8 O.C. 124 ; D., 17 M.L. J. 423, 9 C.W.N. 
679.] 

(68) —Evidence — Proceedings of Small Cause 
Court — Admissibility .—The record of proceed¬ 
ings in the Small Cause Court is not admissible 
in evidence, unless authenticated by the sig¬ 
nature of the presiding Judge. Therefore, the 
summons-book kept according to the usual 
prp.ctice of that Court is not admissible in 
evidence, if not signed by the Judge. QUEEN 
V. SHIBCHANDRA DAS, 6 B.L R. 730. Note 

*69)— Evidence—Proceedings of Small Cause 
Court — Admissibility. — The summons-book of 
the 8mall Cause Court, Calcutta, which is kept 
in accordance with the practice of the Small 
Cause Court and is the only record of that 
Court, is admissible in evidence, though it does 
not bear the signature of the presiding Judge. 

Queen v. Nakur Sirkar, 6 B.L.R. 729. 

(70 )—Decree lor possession — S. 9, Specific 
Rehef Act .—A decree for possession is seme 
evidence, tut not conclusive evidence, of dis¬ 
possession. by defendant, in a subsequent suit 
for mesue profits, against the same defendant. 
Such a decree made by a Court in a suit 
beyond the pecuniary limits of its jurisdiction 
is not res judicata. JlAULEAH SHEIKH v. 

Inu Khan, 23 C. 693. (11 W.R. 83, 6 0. 

171, 12 C. 580, 13 C. 352, D. ; 11 C. 301, R.) 

(71)—Res judicata — Admissibility in evi¬ 
dence of decree in previous suit. — Where all that 
appears from a decree in a former suit is that 
the plaintiff in that suit had acquired a share 
in the same estate in which the plaintiffs in the 
subsequent suit say they have a share, and he 
sued defendants for their saparate share of the 
rent of the same tenures as are in question in 
the subsequent suit, making the plaintiffs in 
the subsequent suit oo-defendants, and they did 
not appear, held that the decree in the former 
suit was not a res judicata or even admissible 
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as evidence in the subsequent suit, the test 
being mutuality. SURENDER NATE PAD 

Chowdhry v. Erojo Nath Pad Chow- 
DHRY, 13 c. 352, F B. [F., 24 C. 330, 28 M. 
457 = 14 M.L.J. 404, F B., 10 C.W.N. 1084 ; 
Commented upon , 25 C. 522, F. B. = 2 C.W.N. 
501 ; /)., 23 C 693 ; R , 12 A, I. F.B., 24 
B. 591 = 2 Bom. L.R. 386, 6 C.L.J. 621, 9 C. 
W.N. 402.] 

(72) —Evidence Act , I of 1872, ss 8, 9, 13,40, 
43— Judgmmd not inter partes— Admissibility — 
Res judicata— Judgment in criminal case — Acl- 
j missibility of. — A suit brought by a reversioner 
against a Hindu widow for a declaration of his 
right of inheritance on tbs widow’s death and 
that a person put forward by her as her hus¬ 
band’s son was not really so, was decided 
I against him on the merits. On the death of the 
widow, he sued the son for possession of the 
property, alleging the same grounds as in the 
previous suit against the widow. Held, that 
the judgment in the former suit would not 
operate as res judicata , as the son did not claim 
through the widow, but that the whole record 
in that suit may be used by the sou as evidence 
of an instance where the alleged right of the 
plaintiff to the property was claimed and dis¬ 
puted. (So held by the Full Bench, Brodhurst , 
-7, dissenting). (6 C. 171, R.) ~R. t 24 B. 591, 

25 A. 546 = A.W.N. 1903. 137, 27 A. 37, P.C.. 
6 A.D.J. 693.] It was alleged by (he plaintiff 
in the suit rioted above that the defendant was 
one R, and the defendant in disproof thereof 
adduced as evidence a judgment in a prior 
criminal case wherein the defendant was prose¬ 
cuted as R by a third party, and the Court 
found that R had expired sometime before the 
time of the alleged offence, and that the case 
was one got up by the present plaintiff who, 
however, was not the prosecutor on record. 
Held , that this judemeut was inadmissible 
in evidence. So held by the Full Bench- 
(Siraiphtt J . doubting and 'dahmood, J. % 
dissenting). N B. — The question as to when and 
how far aro judgments relevant, testimony 
under the Evidence Act elaborately disoussed. 

The Coelector of Gorakhpur v. Paeakh- 
dari Bingh, 12 A. 1, F.B. 

(73) — Decision of civil suit — Admissibility of 
evidence in a criminal case. — A judgment in a 
criminal case oannot be received in a civil aotion 
to establish the truth cf the faots upon which 
it is rendered. Similarly a judgment in a civil 
aotion cannot be given in evidence for such a 
purpose in a criminal prosecution, and the 
Magistrate ought to decide the question of the 
accused’s criminality for himself, without refer¬ 
ence to the decision of the civil Court .—Per 
Rampini. J. The decision in a civil suit may 
be admissible in evidence in a criminal case, if 
the main issue in both the cases is identically 
the same —Per Ghcse, J . Raj KUMARI DEBI 
v. BAMA SUNDARI DEBI, 23 C. 610. 

( 74 ) —Judgment in civil suit giving rise to 
criminal trial—Admissibility in evidence —The 
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judgment of a Munsiff who, disbelieving the 
genuineness of the signature of the executants 
of a bond on which a suit had been brought, 
directed the prosecution of the plaintiffs in the 
case for forgery is not legall}* admissible in evi¬ 
dence in a trial for the offonoe. GOGUN GHUN- 
DER GHOSE v. THE EMPRESS, 6 C. 247=7 C. 
L R. 74. [ Cons. t 23 O. 610.] 

(75) —Judgment in criminal case — Admissi¬ 
bility in civil action —A judgment in a crimi¬ 
nal case, unless admissible as evidence in the 
nature of reputation, cannot ba received in a 
civil action to establish the truth of the faots 
on which it was tendered. DHOONDIRAJ v. 

Kazi Mahomed Kassim, 2 c.P.L R. 149. 

(76) —Act IV of 1840— Award — Intervenor — 
Evidence. —Where an award, under Act IV of 
1840, in a dispute between an intervenor and a 
third party has been m*de, it is no evidence 
against the plaintiff. AMMEROONISSA KHA- 
TOON v, JUGGUPvNATH ROY, 11 W.R. 113. 

(77) — Act IV of 1840, Proceedings under — 
Litigants parties—Eivdence of possession .— 
Case where it was that proceeding* undec Aot 
IV of 1840, to which both litigants were 
parties, was evidence on a question of posses¬ 
sion. Mohunt Radh \ Churn Dass Gos- 

SAMEE v. AKRAN KHOOTEa, 20 W.R. 420. 

(78) — Judgment in a criminal case , Admissi¬ 
bility of , in civd suit — Evidence Act , s. 43— In¬ 
spection of, under s. 138, Civ . Pro. Code , 1859. — 
The judgment in a criminal case decreeing 
maintenance to the wife and showing that she 
left her husband owing to bis cruelty may prob¬ 
ably h« inspected by the Court under s. 138, 
Aot VIII of 1859, in a suit by the husband for 
the oustodv of his wife, where also she pleads 
oruolty. But such judgment is not conclusive. 
FAKIR UD-DIN v. Mt. Hosein BlBT, 32 P.R. 
1874. 

Sale certificate if necessary to be filed in suit 
for establishment of title by auction-purchaser 
— Deoree against landlord, if admissible in 
evidence against the tenant— See CERTIFI¬ 
CATE OF SAIiE, 7 C.L.J. 384. 

Hindu law—Custom—Judicial decisions re¬ 
cognising the existence of Jains— See HINDU 

Daw—Custom, 27 C. 379. 

‘ V ' '* ■ f 5 • • 9 I 

See Res jodicata-adjudications, 3 

w.r. a. 

y# ^ 

See SPECIAL OR SECOND APPEAL— 

Grounds of appeal, 24 W.R. 431. 

See 8T. 11 AND 12 VlC., C. 21, SS. 72, 73, 9 
B.H.O. 307. 

Prior judgments not inter partes , admissi¬ 
bility in evidence o! — See TRUSTS ACT, 1882, 

«s. 63, 64, 19 A, 277, P.C* = 1 C.W.N. 265*24 

•I. A, l0. 
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-5.—Hearsay Evidence. 

(1) — Hearsay evidence — Admissibility —He¬ 
arsay evidence is not receivable when there is 
better evidence. There are certain subjects 
which cannot, possibly, from their very nature, 
admit of the production of immediate evidence, 
such as relationship, character, custom, pre¬ 
scription, and the like. Hearsay evidence is, 
more or less, admissible when it tends to ex¬ 
plain an act done, and forms part of a parti¬ 
cular transaction. Ra.INARaIN ROY CHOW- 

dhry v. Olivia atkins, 5 W.R., Act X, Rul. 
30. 

(2) —Hearsay evidence—Evidence in cases of 
pedigree , death a >\ d marriage. — Hearsay 
evidence, though to be received with caution. 

I is not admissible in questions of pedigree, and, 
by the Mahomedau law, is held to be good 
respecting death, descent and marriage. In 
India, in cases of such description, the declara¬ 
tions of illegitimate members of the family 
and also cf persons who, though not related by 
blood or marriage to the family, are intimately 
| acquainted with its members and state, is 
j admissible in evidence after the death of the 
declarant, in the same manner and to the same 
extent as those of i he deceased members of the 
family. GHURREEB HOSSAIN CHOWDHRY V. 
USEEMONNISSA KHATOON, 1 Hay 528. 

(3 1 —Hearsay evidence — Pedigree—Proof of 
birth—Evidence Act , 1872, s. 32. — The rule 
which admits hearsay evidence in pedigree 
cases is confined to the proof of the pedigree, 
and does Dot apply to proof of the facts which 
constitute a pedigree, such as birth, death and 
marriage, when they have to be proved for 
other purposes. (Baines v, Guthrie , L.R. 13 
Q.B.D. S 18 ) It was hold, in the case, that a 
statement by the deceased father of the defend¬ 
ant as to the latter’s age would not bo admis¬ 
sible in evidence to support a defeuco of minor¬ 
ity. bipin Behary Daw v. Sreedam 

CHUNDER DEY, 43 C. 42. 

(4) —Admissibility cf hearsay evidence to 

prove date of birth—Evidence Act, s. 32, cl 5— 
Admissibility of s'atements made to plaintiff by 
his relatives relating to date of his birth .— 
When ihe Evidence Aot was passed in India, 
the question ot hearsay evidence was not 
definitely settled as it is now. Seme of the 
text-books supported the contention that hear¬ 
say evidence was admissible to prove tbe date 
of birth, and looking at illustrations [k to m) of 
s. 32, Indian Evidence Act, it appears that that 
view was adopted by the Legislature. Where 
it was necessary to prove the dare of the birth 
of the plaintiffjin order to determine a question 
of limitation, held , that statements made to 
the plaintiff and one of his witnesses by certain 
deceased relatives in regard to the date of the 
plaintiff’s birth were admissible in evidence 
under s. 32 of the Indian Evidence Act. Ram 
CHANDRA DUTT v. JOGESWAR NARAIN DEO, 
20 C. 758. [F., 25 M. 183 = 11 M.L.J. 379; R. f 

8 O. 0. 94.] 

(5) — Admissions—Position of person in rela¬ 
tion to property in dispute—Hearsay *—The 
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-5.—Hearsay Evidence— concluded . 

admissions of a person whoso position in 
relation to the property in dispute, it is neces¬ 
sary for one party to prove against another, are 
in the nature of original evidence and not 
hearsay, though he is aliv6 and has not been 
oited a9 a witness. A LI MOIDIN v. KOMBI, 
5 M. 239. 

(6) — Admissibility of hearsay evidence — 
Prosecution based on such evidence . — In a case, 
the evidence for the prosecution consisted of 
the information given by one N to an Inspector 
of Police, whioh information was re-produced by 
the Inspector on behalf of the prosecution. 
The defence objected to the admissibility of 
such evidence on the ground that N was not 
examined as a witness in the case. The 
Magistrate, however, disposed of the objection 
by saying that. “ the information received from 
N was so complete a3 to bring all the circum¬ 
stances of the oase to light without any further 
evidence being called by the prosecution,” that 
“ the facta elucidated by the Police Inspector in 
his evidence are neither disputed nor disproved 
by the defence ” and that, '‘N seems to be one of 
the keepers of a common gaming house and as 
a general rule very little can be expected from 
such witnesses” : Held , that the reasons given 
by the Magistrate were not sufficient for 
admitting the evidence of the Police Inspector, 
and that it lay on the prosecution to prove by 
legally admissible evidence the facts which were 
alleged to constitute the offences oharged. 

Queen-Empress v. Yijubhai, i Bom. L R. 
433. 

See ADMISSION — ADMISSIONS BY OR 
AGAINST THIRD PERSONS, 25 P.R. 1871, 2 
P.R. 1879. 

See Transfer of Property act, 1882, 
s. 107, 22 C. 752. 

When joined with independent opinion is 
admissible to show family custom — See 

Witness—Miscellaneous, 2 Bom. L.R. 
831. 

-6.—Maps. 

(1) — Defendant's evidence—Favourable to 
'plaintiff — Procedure .—In dooidiDg a suit for the 
plaintiff a Judge may use evidence which the 
defendant may have adduced, but which appears 
to the Ccurfc to be favourable to the plaintiff. 
ISSUR CHUNDUR SANTRA v, J.R. BELL1LIOS, 
22 W.R. 271. 

(2) — Non-possessioyi—Evidentiary value — 
Title , Loss of. — Courts must be very careful 
before concluding that title has been lost 
merely by non-possession. PROSONNO CHUN- 
DER ROY v. THE LaND MORTGAGE BANK 

of India, Limited, 23 W.R. 453. [R. t 9 C.L. 
R. 305.] 

(3) — Map as evidence of matters in dispute .— 
A Court need not receive a map, which has 
been acted upon by another Court as genuine 
and correct. MAHOMED ALI AHMED KHAN 

v. Imdad-Oor-Rohoman CHOWDHRY, W.R. 
1864, 323. 


Evidence —continued. 

-6.—Maps— continued . 

(4) — Map registered as part of bill of sale — 
Part of plaintiff's title deed — Evidence .—A 
map which had been registered as part and 
parcel of a bill of sale, and was part of plaintiff’s 
title-deed was held to be admissible as evidence. 
Khetter MOHUN NEOGY V. Sreenath 
DUTT, 24 W.R. 188. 

(5) — Map drawnby Government Surveyor for 
a distinct purpose , not admissible in evidence for 
another purpose. —The question in this case 
related to a certain extent of lands claimed, on 
the one hand, by the appellant, and, on the 
other hand, by the respondent. The right to 
the lands depended entirely upon the bounda¬ 
ries of certain lots of land granted by the 
Government about the year 1830. In 1840, a 
dispute had arisen with respect tc the division 
of a plot of land adjacent to those in dispute, 
belonging to certain co-parceners or tenants-in- 
common. On that oocasion, a Government 
Surveyor was called in, for the purpose of set¬ 
tling a dispute as to the partition of those lands. 
He was called in, not for the purpose of settling 
anything with respect to the boundaries in 
question, but to settlp, as between the differing 
co-tenants,what were the proper limits of their 
respective properties. The map then drawn 
out by the surveyor was relied upon in this case 
but it was held that it could not, in the least, 
affect the rights to the property as between the 
present parties. That map had been drawn 
for a totally different purpose, and a purpose 
totally irrelevant to the subject of the present 

dispute. John Kerr v. Nuzzar Mahomed, 
2 W.R. P.C. 28. 

(6) — Map not stamped — Admissibility .—A 
map i9 not admissible as evidence unless it is 
stamped. KANUGK MONEE DOSSEE v.GOPEE 
MUNDUL, 15 W.R. 180. 

(7) — Schedule map , Copy of — Both parties 
relying on map—Suit for f ,esh measurenunt and 
demarcation — Copy , Evidentiary value of. — In 
the face of a oopy of a schedule map relied upon 
and admitted on previous occasions by both the 
parties to a suit, the plaintiff cannot sue for a 
fresh measurement and demarcation, and the 
Judge is wrong in not considering the copy 
binding on the plaintiffs. ROMANATH ROY 

Chowdhry v. kally Proshad Roychow- 
DHRY, 18 W.R. 346. 

(8) —Suit to establish title — Amin's map — 
A T o objection — Duty of Court —Where in a suit 
to establish title to land, a Civil Ameen’s map 
was not objected to by either party, the Court 
ought not to question it3 correctness. BRIJO- 

nath Chowdhry v. Lall Meah Munnee- 
POOREE, 14 W.R. 391. 

(9) — Nazir's report and map — Nazir not 
examined—Evidence .—The report and map of a 
Nazir who was not examined in a case were 
held to be no evidence whatever. GOBIND 
MUHTOO v. GOOPEE BHUGGUT, 16 W.R. 4. 

(10) —Suit for possession—Land in Govern - 
' ment resumed mahal—Maps and chittas made 
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'Evidence — continued. 

-6.—Maps— continued. 

in boundary-dispute between zemindar and 
Government — Best evidence. —If. in a suit for 
possession of land contained in a Government 
resumed mehal , the defendant applies for a 
comparison with the maps and chittahs made in 
a boundary-dispute between the zemindar and 
the Government, to show that the land belong¬ 
ed to the jungle-mehal, ne proffers the very best 
evidence, and the Subordinate Judge should 
entertain the application. Radha. CHURN 
GANGOOLY v. ANUND SEIN, 15 W.R. 444, 

(11 ) —Collector ate mops - Opponent , No ob¬ 
jection by — Recognition of boundary of suit 
lands — Conduct of parties. —A Colleotorate Map 
put in by the plaintiffs and not objected to by 
ths defendants, wbo recognized the boundary 
indicated a3 that in regard to which the inquiry 
should be conducted must be taken as recogniz¬ 
ed by the parties to be correct and trustworthy. 

Radhika Mohun Roy v. Gunga Narain 
CROWDHRY, 21 W R. 115. 

(12) — Burden of proof — Limitation Act , 1877, 
Sch ll % Arts . 142 and 144— Settlement records 
and maps, Value of as evidence —Separate owner¬ 
ship of land and of trees on land .—In thG absence 
of evidence to the contrary, settlement records 
and maps may be properly judicially received 
in evidence as correct when made. (5 C- 212, 
15 C. 353, 7 C W.N. 193, 16 C. 473, 14 B. 
458, R.) There is nothing opposed to law in 
the ownership of things on land not being in 
the owner of the land itself. Ownership of 
land, and ownership of property on the same 
land, are legally distinguishable. MAUNG YA 
Gywa v. Ma NGWE, 2 L.B R. 56. [Appl., 
U.B R. 1905, 4th Qr., Evidence 3 ; R. t U.B.R. 
1909, Evidence, 19, 3 L.B.R. 27.] 

(13) — Ss. 36, 83, Evidence Act, 3 872 — Map 

by: Officer of Government for a particular 
purpose .—A map prepared by an Officer of Gov¬ 
ernment, in the course of proceedings for the 
settlement of land forming the 6ilted bed of a 
certain river, is not one admissible in evidence 
under ss. 36 and 83. Act I of 1872; 'out it is a 
map, whose accuracy must be proved by tbo 
party producing it, before it can be admitted in 
evidence. Kanto PARSHAD Hazari v. JAGAT 
Chandra Dutta, 23 C. 335 (5 C. 287, 9 G. 

741, F.) 

(14) — Suit for possession — Survey map — 
Where, in a suit for possession, the plaintiff had 
to prove, not title, in general to land, but that 
a pieoe of land formed part of a certain taluk at 
the time of the permanent settlement, a survey 
map showing the land to have been in the 
possession of a predecessor in title to the 
plaintiff would not be evidence, sufficient to 
justify a decree for the plaintiff. MOHESH 

Chunder Sen v. Juggut Chunder sen, 5 
c. 212 [Cons., 15 C. 353 ; R., 9 C L.R. 305, 2 
L.B.R, 56, 1C O.W.N. 835.] 

^(15)— Boundary dispute — Survey map — 
Evidence .— In a boundary dispute, a survey 
map, if not oonoluaive evidence, is valuable 


E vldence —continued. 

-6.—Maps— continued . 

evidenoe which should be considered. GUDA- 
DHUR BANERJEE v. Tara Chand Banerjee, 

15 W.R. 3. 

(16) — Boundary dispute — Ambiguity as to 
direction of boundary line —Conduct of parties 
— Settlement by any patty—Evidence — Survey 
map .—In a boundary dispute, if there is ambi¬ 
guity as to the direction of the boundary line, 
the conduct of the parties since the line of pillars 
was decreed r*s the boundary must be considered 
as well as the survey map, if thereis one, and the 
settlement, if any, made by one of the parties 
must also be taken into account. RANEE 

Radha Chowdhrain v. Gireedharee 

SAHOO, 20 W.R. 243. 

(17) — Survey map , Evidentiary value of — 
Burden of proof—Rival ferries .—A survey map 
is a piece of evidence like other evidence in a 
oase, and can be of no effect in determining 
the burden of proof. A rival ferry cannot be 
set up so as to interfere with the proprietary 
rights in an existing ferry, that is to say, under 
circumstances involving direct competition with 
each ferry. NARAIN SINGH ROY v. NURENDRO 

Narain Roy, 22 W.R. 296. [R., 9 C.L.R. 

I 305, 6 C. 608.] 

I 

(18) — Survey maps — Possession — Title — 
Loazlmaand Thakapapers. — Penoil memoranda 
on a Government survey may are admissible 
as evidence. Survey maps prepared under the 
authority of Government are evidence of posses¬ 
sion, and therefore of title. Loazima and 
Thaka papers are legal evidence quantum valeat. 
SHUSEE MOOKHEE DOSSEE v. BISSESSURE 

Debee, 10 W.R, 343. 

(19) — Government survey maps — Act II of 
1855, s 13— Evidence. — Under e. 13, Act II of 
1855, Government survey maps are evidonce as 
to the physical features of a country and the 
other circumstances, which the officers making 
them arespeoiaHy commissioned to note down. 
KOOMODINEE DEBIA v. PGORNO CHUNDER 
MOOKERJEE, 10 W.R. 300. 

(20) — hater Government survey map — Pre¬ 
sumption of accuracy of earlier map .—The fact 
of a later Government survey map having been 
prepared does not affect the presumption of 
accuracy, under the Evidence Act, of an 
earlier superseded map. JOGGESSUR SINGH 
v. BYCUNT NATn DUTT, 5 G. 822 = 6 C.L.R. 
519. 

(21) — Map by officer of Government in p, ivate 

possession of property—Presumption of accuracy 
—•Evidence Act , s. 83—A map prepared by an 
officer ot Government, while in oharge of a 
klias mehal ; the possession by the Government 
being only that of a private proprietor, does 
not come under s. S3 of the Evidence Act, so 
as to raise a presumption of its acouraoy. 
[Appl., 9 C, 741, R., 23 C. 335.] Such a 

map would, however, be admissible in evidence 
under s. 13 of the Act JUNMAJOY MUDBICK 
v. DWARKANATH MYTEE, 5 C. 287=4 C.L.R. 
574. 
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E vldence —continued. 

-6. — Maps— continued. 

(22) — Evidence — Survey map — Possession — 
Title. — A survey map is not, direot evidence of 
title, in the same way as a decree in a disputed 
cause is evidence oi title, for the survey officers 
have no jurisdiction to enquire into or decide 
questions of title. A survey map is gocd 
evidence of possession according to the boundary 
demarcated thereupon, at the time of the 
survey being made. NOI^O COOMAR DASS 
v. GOBIND CHUNDER Boy, 9 C.L.R 303, 

on , 7 C.W.N. 849 ; B.. 35 C. 621.] 

(23) — Evidentiary value of survey maps — 
Second appeal , Ground for. —It cannot be said 
that in no case can the evidence of survey maps 
be sufficient evidence ct title. Each case must 
be decided upon itsown merits. A survey map 
is evidence of possession at a particular time, 
the time at which the survey was made ; and 
although evidence of possession at one particular 
time might not be sufficient in itself to raise a 
presumption that the land belonged to the 
estate at the time of the permanent settlement, 
yet coupled with other evidence of possession it 
might be sufficient to raise that presumption. 
8o where the land decreed to the plaintiff was 
included within his estate in two survey maps 
prepared at an interval of twenty years, this 
would be sufficient evidence from which to 
infer that, the title lay with tho plaintiff. 
[7t., 22 C. 252, 2 L.B.R. 56.] Where there 
were two survey maps in evidence, the fact 
that the lower appellate Court should have, but 
has not based its decree upon the latter map is 
no ground for second appeal. 8 YAM LAL 
SAHU v. LUCHMUN CHOWDHRY, 15 C. 353. 

(24) — Evidentiary value of survey maps — 
Bight cf fishery —fn » dispute in respect of a 
right of fishery, held , that survey maps were 
not evidence of ri;ie. THAKOOR BROMMA v. 

Thakoor Lullitnarain Deo, W.r. 4864 

120. [£)., 13 W.R. 50.] 

(25) —Survey map—Evidence of title —Evi 
deniiary value of map, Buie as to— High Court — 
Special afpeal —a survey map and proceeding 
may in certain cases be evidence of title ; but 
it is not for the High Court, in special appeal, 
to lay down any rule as to the weight to be 
attached to such evidence. OOMMUT FATIMA 

v. bhujo Gopal Doss Mohdnt, 13 W.R. 

so. 

(26) — Suit lor possession — Onus on plaintiff to 
prove title and dispossession—Survey maps , 
Evidentiary value of. — Plaintiff averred that the 
land sued for bad been demarcated in the Survey 
as of his village. It was found as a fact hy the 
Court below that, till within six or seven years 
of the suit, the land was jungle waste. Both 
parties admitted this and admitted also that in 
a case under Aot IV of 1840 an award had been 
passed in favour of defendant. The first Court 
decided that, under tbe award, the onus to 
prove title was on plaintiff and that the survey 
map which he produced was not sufficient proof 
per se of title, and dismissed the plaintiff's suit. 
The lower appellate Court reversed this order ; 
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-6.—Maps— continued. 

and, on second appeal, the contentions of the 
defendant, the Collector, that he being in pos¬ 
session under the award of a competent Court 
(the Act IV award), it was for plaintiff to prove 
his title and dispossession, and that the survey 
map was not sufficient proof of title, were 
upheld by the High Court which decreed tbe 
appeal on the above pleas. The plaintiff’s title 
rested on the survey map of demarcation, and 
on no award legally so called. This alone was 
not, according to the practice and precedents of 
this Court, such proof of title as would per se 
justify a decree setting aside defendant’s posses¬ 
sion. Government survey does not look to title 
but to possession only, and, consequently, the 
survey map on which the plaintiff relied was not 
sufficient, in the absanee of other satisfactory 
title or of long antecedent possession, to estab¬ 
lish plaintiff’s right to the land, and to disturb 
the defendant’s present possession. THE COL¬ 
LECTOR OF RAJSHAIIYE v DOORGA SOON- 
DUREE DEBIA, 2 W. R. 210. [Appr., 5 C. 2l2 ; 
Expl , 13 W.r; 50 ; B., 9 C.L.R. 305, 15 C. 
353, 35 C. 621 ; D., 10 W.R. 343.] 

(27) — Suit ic set aside sui vey-axvard — Dis¬ 
missal — Survey map , Evidentiary value of. — 
Tbe dismissal of a previous suit to set aside a 
survey-award dees not make the survey map 
conclusive evidence, or affect the Court’s right 
to come to its own conclusion. BEER CHUN¬ 
DER JOOBRAJ v. TARINEE CHURN ROY, 11 

W.R. 46. 


(28) — Survey map, suit to set aside, maintain¬ 
able by person in possession —Such map whether 
conclusive evidence ot possession. — Though the 
law requires tbe Revenue authorities to survey 
and make thak according to possession, yet, it 
may happen also that a party not in possession 
may succeed in obtaining a lhak favourable to 
his interest and prejudicial to the party actually 
in possession, to set aside which, the latter 
must be obliged to sue in a Civil Court. 
Consequently, a survey map is not conclusive 
evidence of possession. In this case, tho lower 
appellate Court, by holding the survey map to 
be of itself conclusive proof of possession by the 
defendant, had wrongly attached greater weight 
to it than it legally deserved. MAHOMED 
MEHER CHOWDHRY V. SHEER Pershad 
SURMAH, 6 W.R. 267. [Expl., 13 W.R. 50; 
B. t 9 C.L.R. 305.] 


(29) — Survey map—Limits of permanently 
settled estate .— The Revenue authorities cannot 
go behind a survey map and question the 
boundaries of a permanently settled estate as 
fixed therein. SARAT SUNDARI DABI v. THE 
SECRETARY OF STATE FOR INDIA IN 

Council, 11 C. 784. [R.. 30 c. 291.] 


(30 )—Evidence — Survey map — Ameen's 
report — Comparison .—In a suit brought to set 
aside a survey map as in correct, the survey map 
may be used for the purpose of testing the 
correctness of an Ameen’s report. PUDDO 
MONEE DOSSEE V. BlSSESHUR DUTT CHOW¬ 
DHRY, S W.R. 33. 
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—6.—Maps —coni inued. 

(31) —Certificated copies of survey measure¬ 
ment chittas, etc. —Evidence. —Certificated oopies 
of survey measurement ohittas, field-books, and 
maps are admissible in evidence. GOPEENATH ; 
BlNGH V. ANUNDMOYEE DEBIA, 8 W.R. 167. 

(32) — Survey and thak maps — Evidinci of 
area. — A survey map may be resorted to for 
assistance while appreciating the evidence of a 
thali map as to area and boundary. MR. JAMES 
BURN V. ACHUMBIT ROY, 20 W R. 14 

(33) —Thakbust map — No record of sub¬ 
tenures — Suit for determination of sbikmee 
taluk’s extent. —A thakbust map is not a record 
of subordinate tenures, and is no evidence in a 
suit for the determination of the extent of a 
thikmee tatook . Mohima Chunder Roy 
Chowdhry v. Wise. 23 W.R. 277. 

(34) — Decrees and judgments inter alio^ — 
Thakbust surveys as evidence. —Case where 
it was pointed out that the Full Bench decision 
(7 W.R. 38b) only refers to deorees or judg¬ 
ments inter alios , not to the admissibility 
or otherwise of thakbust surveys as evidence 
against persons uot parties. BABOO MOTEE 

Lall v. Ranee, 8 W.R. 64. 

(35) — Thakbust map -Defendant no pirty — 
Evidence —A. thakbu.it map to which the deten- 
dant is not a party is not admissible as evidence 
on behalf of plaintiff. MAHOMED BUX v. 
ABDOOL KUREEM, 20 W.R. 458. 

(36) — Thakbust papers not regarded as tvi- 
den^e — Registration .—Case where a suit was 
remanded for re-trial, beoause thakbust pipers 
had not been regarded as evidence. SHAIKH 

Ghaboo v. Mussamut Zobeid\ Khatoon, 

23 W.R. 34. 

(37) — Thak maps. — Evidentiary value of, 
discussed. JOYTARA DASSEE v. MAHOMED 
MORARUCK, S C. 975 = 11 C.L.R 399. [/i M 10 
C.W.N. 835, 35 C. 621.] 

(38) — Thalc'just map — Evidence — B junior y. 

— A thak map prepared in 1359 was held in th.s 
case to be good evidence of what the boundaries 
of the properties is dispute were at the time of 
the permanent settlement and also as to what 
they admittedly w^re in 1859. 8YAMA SUN- 
DARI DASSYA v. JOGOBUNDHU SOOTAR, 16 
C. 186. [R..22C. 252,30 0.291, P,C.=7C. 

W.N. 193, 7 C.W.N. 849, 35 C. 621.] 

• 

(39) — S. 83, Evidence Act (/ of \^H) —Thak¬ 
bust survey map made by Amin—Thakbust sur- j 
vey maps — Statements recorded on. —Where it 
was established that an Amin, making a thak¬ 
bust map at a revenue survey, bad no authority 
to determine what lands were debutter, but 
only to lay down and to map boundaries, held, 
that this map could not be treated as raising a 
presumption of correctness within s. 83 of the 
Indian Evidence Act, on the question as to the 
amount of debutter land in one of the villages 
mapped. [D., 10 C.L.J. 527. 13 C.W.N. 71.] 
Where statements as to what lands were debut * 
ter appear3d on the faoe of the map to have been 
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made as pointed by agents on behalf of the 
proprietor of the mouzth and the principal 
tenants, in the presence of the agent of the 
holders of the estates in the neighbouring mou- 
z\bs, held that s. S3 of the Evidence Act has 
not the effect of m-»k ng tho 9 e statements evi¬ 
dence. JaRAO KUMARI v. LALON MONI, 18 C. 
224 = 17 I.A. 143, P,C =5 Sar. 628. [D., 13 

C.W.N. 71.] 

(40) — Evidentiary value of thakbust map. — 
The evidentiary value of the thakbust m>'p is 
diioussed in this oase. SATCOWARY GHOSH 
MQNDAL v. SECRETARY OF STATE FOR 

India in Council, 22 C 252. (15 C. 353, 16 

C. 186, R) [R . 30 C. 291. P.C. = 7 C.W.N. 
j 193. 10 C.W.N. 835, 12 C.W.N. 273 = 3 M.L. 
T. 212 = 7 C.L.J. 414.] 

(41 ) —Accretion—Alluvial land, again formed 
after diluvion , ownership of —Thak and Survey 

j maps.— In a suit to reoover possession of lands 
diluviated and subsequently re-formed, held 
without accepting the reasoning of the High 
Court, on the evidence, that tho plaintiffs 
have established their ownership of lands once 
submerged and then re-formed, subsequent to 
i the 1 diluvion. Thakbust map made before 
diluvion, and survey map made on the re-ap¬ 
pearance of the land referred to. MON MOHUN 
HEBI v. Watson & Co . 27 C. 338, P.C. =27 
1.A. 41 = 4 C.W.N. 113=7 Sar. 562. 

(12) — Thak or survey map. Binding effect of .— 
Unless it can be proved that the person against 
whom a thak or survey map is attempted to be 
used expressly consented to the delineation or 
admitted the correctness of such map, it has 
no binding effect. IvRISTO MONI GUPTA v. 

The Secretary of st.^te for India in 
Council, 3 c.w.N 99. D. , 7 C W.N. 649.] 

(43) — Thakbust map—Evidence of possession 
— Conclusiveness of evidence . — Where th .koust 
maps are evidence of possession, they also 
contain evidence (though not conclusive) of 
title. J G.N. FOGOSBv. MOKOOND CHUNDER, 
SURMA SIRCAR, 25 W.R 36. [E , 9 C.L.R. 
305.] 

See Evidence—Secondary evidence, 

10 W.R. 333. 

Nature of, required in cases ejectment — 
Evidentiary value of Revenue Survey Maps.— 

See Possession—Suits for possession, 12 
C.W.N. 273 = 3 M.L.T. 212 = 7 C.L J. 114. 

See Riparian proprietors, 24 W.R. 

317. 

Thakbust maps—Statement recorded in pre¬ 
sence of parties — Evidentiary value. See 

Thakbust Maps, 35 c. 621 . 

-7.—Miscellaneous Documents. 

(1) — Documentary evidence—Proof of docu¬ 
ments, — A Court of justice is at liberty to 
.admit the evidence of a defendant if favour of 
his co-defendant. The best evidence in support 
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7.—Miscellaneous Documents— continued. 

of a deed of gift is that of witnesses to its exe¬ 
cution or custody : no documentary evidence is 
necessary. Ram KOMUL CHUCKERHUTTY v 
INUND Ram COOL A L„ 10 W.R. 261 


^ docu ™ents — Custody —Ejectment — 
Pleadi:igs — Burden of proof. —As to documents 
eo old that they cannot be proved by direot 
evidence, proof of custody must bo given. In a 
suit to recover possession where the allegation 
of previous possession and forcible ouster is 
denied by defendants, who set up a title of 
their own, the burden of proving ouster is on 
the plaintiff ; and if the burden is well dis¬ 
charged, the defendants would have to prove 
the title on which they ousted the plaintiffs 
and so on. GOUR PAROY v. WOOMA 
SOONDUREE DEI3IA, 12 W.R. 472. [R., H Q. 

L R. 133, 9 C. 39.J 

(3 ) — Old pottah and amulnamah in / iisposses- 
sion filtd by party-Natural custody-Documents, 
Evidentiary value of—Witness. Party cited as — 
Attendance of witness. —On a plaintiff filing a 
very old pottah and amulnamah in his posses¬ 
ion as their natural custodian, it is the duty of 
the Court to consider them as evidence, and, if 

one of the parties is cited as witness, to insist 
upon h»s attendance before deciding against 
plaintiff’s evidence. RAMDHUN GHOSE v. 
ESHAN ClIUNDER GHOSE, 17 W.R. 346. 


•4)— Documents—Proof of genuineness. —It is 
not necessary for a party who desires to prove a 
document to call the writer of it, if alive, as a 
witnrse, ro long as he can give other patisfac- 
tory nroof of its execution. GANGA Narayan 

Das^ v S^roda Mohan Roy Chowdiiry 3 

B.L.R., A.C., 230 = 12 W.R. 30. 


(5) —Independent evidence as to the existence 
of a document—Proof of the document. — Where 
a document is found on independent evidence 
to have been in existence before the institution 
of the suit and to be genuine, the testimony of 
subscribing witnesses is not needed. MAHOMED 

Fedye Sirdar v. Ooxeeoodeen, 10 W.R. 
340. 

16 )—Effect of admitting documents which are 
not legal evidence. — It cannot be said that there 
has been a proper trial of a case where a Judge 
estimates parol evidence testimony by means of 
documents which ought not to be dealt with as 
evidence. BOIDONATH PAROOYE v. RUSSICK 

Ladd Mitter, 9 W r. 274. 

■7) Inadmissible evidence , Reception of — 
Revei sal of decree — 7 It mani. — The objection 
that papers admitted as evidence are not legally 
admissible is not by itself sufficient ground for 
reversal of decree or for remand. KENARAM 

SHAMUNT v. Gopeenath Geeree, 10 W.R. 
130. 


(8 )—Eorged document , mere absence of erasures 
in, not any ground for admission in evidence. 

—In this case the Judge had, in deciding the 
question of limitation against the plaintiff, 
given special weight to a deposition of the plain¬ 
tiff alleged to have been made by him in the 
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Fouzdaree Court. The circumstances were such 
that there was the strongest presumption that 
he could not have given any such deposition. 
Tbe Judge, however, sent for the original de¬ 
position and, from tbe absence of any erasures 
or alterations in it, he concluded that it was 
quite certain that the plaintiff did make that 
deposition. The High Court observed that it 
was rot enough for the Judge to have been found 
merely that the original deposition contained 
no erasure or alteration, but that he should 
have enquired where any such deposition was 
; really made by plaintiff or not. The Judge 
; was therefore directed to make careful personal 
enquiries into the question whether the plain¬ 
tiff did actually make such a deposition or 
whether the alleged statement was fraudulently 
or by mistake inserted into the deposition. 

Ram Suhaye Singh v. Oodeet Singh, 4 

mSL * R • 9 1 

(9 )—Suit against Collector to compel him not 
to interfere with plaintiff's execution of his 
decree Document, Destruction of, by party — 
Omnia priesumuntur contra epoliatorem.—In a 
suit against a Collector to compel him to re¬ 
frain from preventing the plaintiff executing 
his decree against certain land — the only q ues- 
tion was, whether the land wa 3 the private pro¬ 
perty of the judgment-debtors, or Government 
I service land. The plaintiff alleged that the 
land had been granted in free inam by a sanad 
which he petitioned the Mamlatdar of the par- 
gana to search for, and send to the Collector ; 
and, on a reference by the High Court, the 
District Judge found that “the Collector did 
[ destroy the document that purported to be a 
copy of a sanad such as the plaintiff petitioned 
the Mamlatdar to search for:” Held that the 
defendant was precluded from saying that the 
documeuG was not suoh a one as cculd be legal¬ 
ly admitted iu evidence ; and that the case 
came within the rule omnia prresumuniur con¬ 
tra spolia'orem. ardesrir Dhan.tibhai v. 
The Collector of Surat. 3 B H.C. A.C. 
116. [R. t 26 B. 339 = 3 Bom. L.R. 910.] 

(10) Bill of lading—Evidence of mercantile 
usage-Insufficient package—Damages.— Where 
a certain steamer company by their bill of 
lading stipulated that they should not be 
responsible for damage to goods arising from 
insufficiency of package, and where the plaintiff 
shipped certain goods in the defendants* 
steamer in packages, which, though in fact 
insufficient, were packages of the kind ordinarily 
used for the conveyance oi such goods from 
Hongkong to Bombay, but on their being 
landed in Bombay, it was found that packages 
were more or less broken, and that the contents 
were in some instances injured, and had to a 
small extent escaped from the packages, in a 
suit to reoover damages in respect of suoh 
injury, it was held, that evidence of mercan¬ 
tile usage or of custom would be admissible to 
show that the words insufficiency of package 
should not be taken in their ordinary sense, 
but as meaning insufficient according to a 
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special custom of the China trade. Held , also 
that evidenoe of these packages being ordinary 
China packages, and of such packages having 
been always carried bv the defendants without 
objection, was not sufficient, in the absence of 
proof of negligence, to fix the defendants with 
liability for damage done to them, there being 
no proof that it had been the practice either of 
the defendants, or any other shipowners pro¬ 
tected by a similar clause in their bill of lading, 
to make compensation for injury to goods 
contained in such packages. P. AND O. STEAM i 

Navigation Company v. Manikji Narar- j 
VANJI Padsha, 4 O.C., 169. [. R. t 5 

B.H.C., O.C., 113] 


(II)— Reg . Ill of 1793, s. 14— Acknowledg¬ 
ments and promises to pay money—Extension of 
limitation—Nature of evidence required .—In 
this caBe, a question arose as to the nature of 
the evidenoe required to prove acknowledgments 
of indebtedness and, promises to pay money, 
sufficient to give the oreditor the benefit of s. 14 
of Reg. Ill of 1793. Mr. Justice Bayley was 
of opinion that the evidenoe sufficiently showed 
that certain payments alleged to have been 
made to the brother of the plaintiff, as on ac¬ 
count of the joint debts due to them, and also 
oertain acknowledgments of indebtedness to 
plaintiff, were duly and credibly proved. He 
came to the conclusion that the payments to the 
plaintiff’s brother were on account of the joint 
debt, because it had not been shown tha f - there 
was any debt on that account owing to the 
brother alone. There waB reliable evidence as to 
the debt being a joint debt and there was clear 
evidence of acknowledgments and of proposals 
to pay plaintiff, made within the period of twelve 
years of the suit. These facts were held by him 
to suffice to bring the case within the purview 
of b. 14 of Reg. Ill of 1793, which was the law 
admittedly applicable to the case. Mr. Justice 
Pbear, however, agreed with the lower Court 
in thinking that the evidence of the payments 
alleged to have beer> made by the defendant, 
with a view of bringing the matter within the 
period allowed by the statute of limitation was 
insufficient for that purpose. Ho determined 
accordingly, and such determination became 
final under s. ‘23, Aot XXIH o£ 1861. GOPEE 

Kishen Gossain v. bindabun Chunder 
Sircar Chowdhuy, 2 W.R. 221. 


i 


i 


i 


(12) — Document subsequently added , Admis¬ 
sible in evidence when accepted as partially 
genuine. A review was admitted on production 
of fresh evidenoe, namely, a kabuliyat . The 
Court, on examination, found that matter had 
been subsequently added beneath the original 
kabuliyat , and that it could not be considered 
a document binding between the parties ; but 
that, nevertheless, being in r:ome decree accept¬ 
ed as genuine, it was evidence quantum valeat . 
Appellant objected to its reception in evidence 
and the High Court held that there was no 
reason in law to debar the lower Court admit¬ 
ting the document and weighing it as evidenoe. 
it was also urged that, inasmuch as houses 
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were built on the land with plaintiffs’ knowledge, 
defendant was entitled to hold at a fixed rate, 
but the High Court held that the law protects 
perpetual leases for buildings, as held at a fixed 
rate, only where the rent has been fixed bv the 
original leases ; and in tbe prerent case the 
alleged lease at a fixed rate had been found to 
be a forgery. 8URBOMUNGULA DOSSEE v. 

Maharajah Sutesh chunder Roy, 2 W. 
R 231. 

(13) —Rough notes of depositions not recorded 

— Evidentiary value. — Rough notes by an 
Assistant Collector of depositions not recorded 
are uot evidence ; neither has an opinion baaed 
on such evidence any legal validity. BALA 

Thakoor v. Megheurn Singh, 14 W.R. 
269. 

(14) — Depositioyis of witnesses — Witnesses 
alive — Evidence . — If the witnesses are alive 
still and their evidence can be procured, their 
depositions in a former suit are not admissible. 

Harish Chandra Chuckerbutty v. Tara 
Chand SHAIIA, 2 B.L R. App. 4. 

(15) —Documents sent for by Court — Evidence . 

— Case where it was held that documents put 
in by neither of the parties to a suit cannot be 
used &3 evidence between them, except for the 
cross-examination of witnesses in the Court of 
the first instance. DWARKANATH SlIAHA v. 

Ram LocauN Biswas, 10 W R. 92. 

(16) —Value of share of an estate, how deter¬ 
mined — Evidence .— For determining tbe value 
ot the sh*r« of an estate, deeds produced to 
prove instances wherein other shares in the 
name estate have been sold are good evidence. 
8HEORUTTON SINGH v. NET LOLL SAHU, 
30 C 1 = 6 C W N. 688. 

(17) —Wajih-ul-arz — Admissible evidence .— 
Wajib-ul-arzes are admissible as official docu¬ 
ments made in accordance with law. GARU- 

dhwaja Parshad Singh v. Suparan- 
dhwaja Parshad Singh, 10 M.L.J. 267, 
P.C =23 A. 37 = 5 C.W.N. 33 = 27 I.A. 238 = 2 
Bom. L R. 831=7 Sar. 724. 

(18) —Wajib-ul-arz— Admissibility .— A wajib- 

ul arz is always admissible in evidence, being 
an official village record. Its weight may be 
very slight or m*y bo considerable according to 
circumstances. MUHAMMAD IMAM ALI KHAN 
v. Husain Khan, 26 C. 81, P.c. = 25 I.A. 161 
= 2 C W.N. 737 = 7 Sar. 432. [R., 44 P R. 

1907 = 82 P L.R, 1903 = 111 P.W.R. 1907, 31 A. 
457 = 13 C.W.N. 1073= 11 Bora. L.R. 890 = 6 
A.L J. 767= 10 C.L.J. 216.j 

(19) —Wajib-ul-arz —Recital of terms of old 
mortgage — EJfct on claim for redemption under 
usury taw .—The recital of the terms of an old 
mortgage-deed of 1844 in the ivazib-ul-arz 
prepared in 1862 does uot amount to a new 
contraot nor estop the mortgagor’s claim for 
redemption under the old usury law. RAO 
KURRUN SINGH v. MUSST. MEHTOB KOON- 
WER, 3 Agra 150. 
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(20) — Chakran land — Registers —■ Their 
na'ure — Limitation — Tho allegation of the 
defendant, that the tanks in dispute had been 
iu his possession for more than 30 years, in 
reply to tho plaintiff’s claim to recover posses¬ 
sion, was held clearly to raise the plea of limi¬ 
tation, though the actual words, that the suit 
was barred by limitation, were not used. The 
Registers of chakran lands are public reoords 
supposed to contain a correct list of the ohak- 
ran lands in existence at the time of (he 
Decennial Settlement. THE COLLECTOR OF 

East Burdwan v. Sheikh Imdad ali, W 

R. 1864, 358. 

(21) — Register of baptism, statement cf date 
of birth in a. how far evidence of age— Attesta¬ 
tion of sale deed, when operates as estoppel .— 
A register of baptism, while evidence of that 
fact and of the date of it, furnishes, even if it 
states the date of a person’s birth, no proof of 
the age of that person further thau that, at the 
date of such ceremony, the person referred to 
was already born. Evidence regarding the date 
of a man’s birth has been held under certain 
circumstances to be admissible under g. 32 (5) 
of the Evidence Act (25 M. 183, R.) ; but, in 
the case of an entry in tbe register in question, 
there is nothing to show bv whom the statement 
entered was made, much less that the person 
making the statement had any special means 
of knowledge. Mere attestation of a sale-deed 
cannot always be held to work an estoppel ; the 
principle on which the law rests ig that it 
would be most inequitable and unjust to a 
person that if another by a representation 
made, or by conduct amounting to a represen¬ 
tation, has induced sujh person to act as he 
would not otherwise have done, the person who 
made the representation should be allowed to 
deuy or repudiate the effect of his former 
statement, to the loss and injury of i he person 
who acted under it Unless therefore, the 
representation of the party to be estopped has 
been really acted upon, the other party acting 
differently from tbe way in which he would 
otherwise have acted, no estoppel arises. The 
person deceived must not only believe tbe thing 
to be true, but be must also act upon such 
belief, ‘so as to alter his own previous position’ 
and where there has b^en no such belief, and 
no such action, there can be no estoppel. 

Mr. Collier V. MRS. L Baron, 2 N.L R, 
34. (4 C.W.N, 233, 21 A. 316, F.) 

(22) — Adversary's acco 2 tnt books — Corrobora¬ 
tive evidence .— An adversary’s account-bock 
may be used as corroborative evidence, but not 
as independent testimony. RAMESSUR SINGH 
V. AJOODHYA PERSHAD SINGH, 13 W R 294. 

(23) — Evidence — Suit for rent — Rent-roll. — 
In a suit to recover arrears of rent, the Court 
ought not to rest its deoision solely on the entry 
in the rent-roll without any attempt to ascer¬ 
tain its accuracy or inaccuracy, or whether if 
acourate, the plaintiff is still entitled to de¬ 
mand the rent recorded in it. SURFRAZ KHAN 
v . TASUWUR ALI, 2 Agra 253. 


E vidence— continued. 
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(24) Paimasli accounts — Evidence.— Pai- 
mash accounts, whioh were never confirmed 
and never acted upon, are not public documents 
and should not be treated as evidence at all. 
VENKATESWARA IYAN v. 8HEKHARI VARMA, 

3 M. 381, P.C. = 8 I. A. 143 = 4 Sar. 259. [R. t 
11 M. 106.J 

1 Account salts — Implication — Prima 
facia evidence of moneys realised by sale .—la 
the oase of goods consigned to be disposed of in 
a foreign market, it is an implied term of the 
consignor s agreement that the account sales 
furnished by the correspondents abroad shall 
be taken as prima facie evidence of what the 
goods realised. Even though the consignor ob* 
jected to the correctness of the account-sales 
when furnished to him, this rule applied. 
HODGSONETAL v. RUrCHAND HAZ 4RIMAL, 

6 B H.G. O.G. 39. [/?,, 16 M. 238.] 

(26) Evidence—Arrangement between parties 
to suit - Petition in suit—Recital of agreement 
in vetition Stamp —Swt on agreement — Ad• 
missibili y of petition —Tho parties to a decree 
entered into aa agreement by which the defend¬ 
ants contracted to pay to the plaintiff a cer¬ 
tain sum by aunuai instalments without 
interest, plaintiff in the event of failure in pay¬ 
ment of three instalments to be at liberty to 
take out execution lor a sum agreed on with 
interest at a certain rate. A petition was then 
put in Court informing the Court executing the 
decree of the terms on whioh the plaintiff had • 
agreed to suspend the execution. Default was 
made iu payment. Now the plaintiff sued to 
recover the amount due under the agreement. 
Held that the petition containing the recital as 
the agreement was admissible in evidence. 
The document oould not of itself form the bisis 
of a suit, but the agreement referred to in it 
was sufficient to support the suit. RAMDYAL 
v. DHOOBEY JHAUNNAN LAL, 3 N. W,P. 14. 
ID., 2 A. 43i ; R., 3 A. 731.] 

(27) —Recitals in documents—Recital in lease 
— Evidence of existence of mooktearnamah.— 

1 ae recital in a lease granted by a husband of 
his wife’s property, thit he was empowered by 
a mooktearnaviah to manage her business gene¬ 
rally, is not evidence against the wife that such 
a mooktearnamah existed. BeiK NARAIN 

SINGH v. Necot KOER, fclargi 373 = 2 Hay 

446. 

(23 )—L ndivided family—Recital in mortgage 
deed — Separation — Evidence. — Where a deed 
of mortgage, granted by ona of two undivided 
brothers to a third party, reoited that a divi¬ 
sion had taken place between the mortgagor 
and his brother, held that the recital was no 
evidence of separation as against the latter or 
his representatives. GOPAL SANTU v. NARA- 
YAN BIN T U K A JI ; 1 B.H.C. 31. 

(29 )—Recital in deed — Consideration — Evi¬ 
dence. —A Judge who considers evidence on the 
question whether the consideration, whose 
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payment is reoited in a deed, has passed or not 
is acting properly. LORITTA DOSSIA v. RUT- 
TON MOLIiEE BHUTTACHARJEE, 10 W.R. 
208 . 

(30) — Reports of officers unier Reg . I of 1814 
— Evidence, — Evidence quantum valeat , is uader 
certain conditions, afforded by reports of 
officers appointed under Regulation I of 1814, 

Bhikoo Sahoo v, Teik AEi Khan, 9 W,R. 

86 . 

(31) — Jumma wasil-bakse popery — Independ- 
ent evidence. - Jumma-wasil-baisee papers can¬ 
not be treated as independent evidence. 
BHAIKH NEWAZEE v. L. LLOYD, 8 W.R. 464. 

(32) — Jumma-wasil-bakee papers —Corrobora¬ 
tive evidence—Presumption under Act X of 
1859, s. 4 — Effeci — Act II of 1855, s. 43 
Jumma-wasil-baki papers are, by e. 43, Act II 
of 1855, relevant only for corroborative evidence 
and cannot rebut the presumption under s. 4, 
Act X of 1359. Ram Lall Ghackerbutty 
v. Tara Boondari Burmonya, 8 W.R. 280. 

(33) — Evidence Act , s. 3^--Jumma-ii)asil-bakee 
papers —Jumma-wasii bakee papers have no 
weight except as corroborative evidence. 8UR- 
NOMOYI v.JOHUR MAHOMED NASGO, 10 C L. 
R. 545. 

(34) — Jumma wa sil-bakee papers — Book — 
Course of business — Corroborative evidence — 

43 Act II of 1855.—Jumma-wapil- bakee 
papers afford corroborative proof .not independent 
testimony. Quaere — Can jumma-wasil-bakee 
papers ho dealt, with as a “ hook,” or be da 
scribed as “kept in the regular course of busi- 
ness,” within the meaning of s. 43, Act II of 
1855. 13EEJOY GOBIND BURRAL v. BHEE- 
KOO ROY, 10 W.R. 291. 

(35) — Jumma-wasil-bakee paper s —Evidence 
—Presumption under Act X o/ 1859.—Jumtna- 

• wasil-bakee papers produced by zsmiudar at 
the citation of defendant him 3 elf, are sufficient 
evidence against tho latter to rebut the pre¬ 
sumption under s. 4, Act X of 1S59. SHIB 
PER8HAD DOOBEY v. PROMOTHONATH 
GHOSE, 10 W.R 193, 

(36) — Jumma-wasil-bakee papers ^Evidentiary 
value of, —In a suit for enhancement of renr., a 
oollectiou-iocouut or a iumm a-wasil-bakee filed 
many years previously by the plaintiff’s prede¬ 
cessor in a suit, to which the defendants were 
not parties, is not per se evidence for the plaintiff 
that the defendant's predecessor hold at the 
rates of rent mentioned theroin. Semble : If 
proved to have been regularly kept in t he way 
of business, the paper might have been put 
ia as corroborative evidenoe under p. 43 of 
Act II of 1855, or might have been used by 
the writer thereof to refresh bis memory under 
®* 45. Semble : If it were shown that the 
writer was dead or could not be found, the 
original might have been put in evidence under 
8 . 89. Semble : Beries of oollection-aooounts 
or jumma wasil-bakte papers appearing to be 


regularly kept may be evidence and entitled to 
credit on the same principle as other contem¬ 
poraneous records made and kept by the party 
producing them in the ordinary course of his 
business. KHEEROMONEE DOSSEE v. BEEJOY 
GOBIND BURAL, 7 W.R. 533, 

(37) — Jumma-wasil-bakee and shitshmah.ee 
paio*s—Evidence on oath belote income-tax 
officers — Evidentiary value,— Case where the 
judgment of a lower appellate Court was revereed 
because it ignored the defendant’s evidence on 
oath before the income-tax officer as to the 
extent of his holding, and because it dismissed 
the plaintiff’s claim to the cesses on account of 
a trifling difference between tho jumma-wasil- 
bakee and shusbmahee papers. RHDHA PER- 
SHAD SINGH v. BHEENUCK ROY, 17 W R. 
391. 

(38) — Paitas and jumma-ivasil bakee papers , 
when receivable in evidence—Suit for kabuliat 
— Tender of patta — Act X of 1859, s. 9.— 
Pattas and jumma-wasil-bakee papers are not 
receivable in evidence (when they are objected 
to by the other side) until some proof beyond 
mere conjecture is given of their genuincss 
and authenticity. The hearsay evideuce of 
three witnesses cannot supply the uefect. S. 9, 
Act X of 1859, does cot require that a patta 
should be tendered before the institution of a 
suit for a kabuliat, but merely that the condi¬ 
tion on which it is to be decreed is that a patta 
shall be given in exchange. GOVIND CHUNDER 
ADDY v. MUSSAMMAT AULOO BEEBEE, 1 

' W.R. 49. [ F. t 8 W.R. 473.] 

I 

(39) —Copies of paitas and jumma-wasil- 
bakee papers—Attestation cr aulliencation .— 
Though copies of patrahs and juruma-wasil- 

1 bakee papers may be attested or authenticated, 
they cannot be accepted as evidence. RAMJA- 

DOO Gangooly y. Luckee Narain Mun- 
DUL, 8 W R 488. 

(40) — Alteration of rent—Variation — Evi¬ 
dence-Zemindar's papers tiled and attested, by 

; gumastahs — Jumma-wasil-bakee papers — Vari¬ 
ation of rent, —-A mere alteration in the rates or 
rent on the part of a zeminuac or person other 
than the tenant will not makn out a variation 

I unless it be shown that the tenant submitted 
to or paid that varied and enhanced rate. 

! Papers of a zemindar filed or attested by 
gumastahs cannot incontestably prove variations 
in a ryot’s jumma, unless it cau be shown, not 
merely that the jumma-wasil-bakee and similar 
papers show a varying rate, but that the ryot 
has paid at a varying rate. GOPALi MUNDUL 

| v. NOBBO KlSHEN MOOKERJEE, 5 W.R. Act 
j X, Rul. 83. 

! (41 )—Kabcoleuts — Jumma'wasil-bakee and 

nekasee papers — Adverse title — Evidence ,— 
Attested kabooleuts filed by the plaintiff though 
good evidence as between the plaintiff and 
tenants, cannot, in regard to a third patty, be 
held as evidence. Jumma-wasil-bakee and* 
nekasee papers, though corroborative evidence 
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against tenants, are no testimony as against a 
party holding under an adverse title. MOHEE- 
CHUNDER CHUCKERBUTTY v. POORNO 
CHUNDER BaNERJEE, ll W R. 165. 


E vldence —continued. 
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entered in it are the amounts for which the 
mortgagee in possession may be called upon to 
account. GUNGA PERSHAD SINGH v. MUS- 
SUMAT GUNGA KOONWER, 2 Agra 410. 


(42) Kabuliat, Admission in — Probative 
value. An admission in a kabuliat is certainly 
evidence as to the character of the land. The 
probative value of such evidence is a question 

of fact. Bhagtu Singh v. Raghunath 
Shai, 9 C L.J. 15 = 13 C W.N. 135 = 1 Ind. Cas. 
571. (I C.L.J 456, F.\ 7 C.W.N. 400, D.) 

Kabuliat — Genuineness proved — 
Delay in filing — Value — Kabuliats, the 
genuineness of which has been proved in the 
ordinary way, ought to be given due weight, 
even though not filed early in the litigation! 
KASHEE CHUNDER TURKOBHOOSUN v. KAL- 
LiY PROSUNNO CHOWDHRY, 9 W.R. 452. 

(44) — Act VIIT of 1S59, 5 . 129— Act X of 1859 

Admission of dociimentarj/ evidence after 

first_ hearing .—Assuming that s. 128 of Act 
VIII of 1859 is applicable to cases under Aot X 
of 1859, it was held iu special appeal that there 
appeared no reason why the second Court should 
throw out as evidence a kabooleut admitted 
after the first hearing and considered fcv the 
first Court. BHOOM NARAIN SINGH v. KUR- 
MOON ADI, 1 W.R. 198. 

(45) — Evidentiary value of 7iabuliyats j 
chitlas , accounts and receipts. —Kabuliyats, 
obittas, accounts and receipts are valueless 
without proper oral evidence regarding them, ! 
DlNOMONl CHOWDHKANI v. Brojo Mohini 
CHOWDHRANI, 29 G. 187, P.C. = 29 I. A 24 = 

6 C.W.N. 386= 12 hf.L J. 83 = 4 Bom. L.R. 167 
= 8 Sar. 224. 

(46) Rent Act (A o* 1859), s. 4— Uniform 
rent for generations—Jummabundee — Presump¬ 
tion. — A tenaut is entitled to the benefit of the 
presumption contained iu s. 4 of the Rent Act, 
if the land had been held at an uniform rate 
for generations, by the tenant and his 
predecessors in title, and the pottah given to 
the tenant subsequently does not fix a rent 
different from that previously paid, but merely 
ascertains the rent the tenant is to pay during 
the term of the pottah. The jummabundee or 
rent-roll is material prima facie evidence ; but * 
if the sum mentioned in it is net shown ever to 
have been actually paid, it is of little or no 
weight. If the landlord or his agent have 
without dispute received for years rent less 
than that mentioned in the jummabundee, and 
if it cannot be shown th?t they have ever 
received the amount stated in it, the papers 
alone, are not sufficient to justifv a deoree for 
the higher rent. NOWLAS KOONWER v. 

Moonshee Shiva Suhai, 1 Agra, Rev., 65. 

^47) Jummabundee — Wasilat accounts — 
Mortgagee in posscssio7i—Evidence .—The jum¬ 
mabundee is a proper basis for the settlement 
of wasilat accounts, that is to say, unless 
evidence be adduced to prove it untrustworthy, 
at may be taken as proof that the amounts 


(49)— Evidence—Act II of 1855—Swif for rent 
Jtimmabunaee papers —Corroborative evidence 
Onus. —In a suit for arrears of rent, the 
defence set up was that the defendant was not 
in possession of the quantity of land mentioned 
in the plaint and the rate of rent claimed wab 
not the true rate. The only evidence was the 
statement of plaintiffs’ agent which was as 
follows :—“ I swear to the truth of the facts 
stated in the plaint, and to the authenticity of 
the jummabundee filed, which I wrote.” The 
I plaint was not read to the witness at the time 
he made this statement and he was not asked 
under what circumstances the jummabundee 
papers were prepared. Held, that the plaintiff 
had not proved his case and that the jumma- 
bundee papers might be only used as corrobora¬ 
tive evidence, viz., of the same value as that 
which is attached to books of acoount under 
Act II of 1855. GAJJO KOER v. SYED ADADAY 
AHMED, 6 B.L R. App , 62=14 W.R, 474. 

(49) — Suit for arrears of rent—Entries 
\ n jummalundees , Evidentiary value of .—A 
jummabundee, if it is shown not to have been 
acted on but to be a statement of that whioh is 
not in accordance with the facts, cannot be 
considered as evidence on which a decree should 
be ba^ed. OOMED ADI v. MEHDEE HOSSEIN, 

2 N.W.P. 2. 

(50) — Jummabundee pipers of year for which 
rciit claimed—Papers made out by claimant's 
officers—Evidence — Patwari's evidence as to 
previous collections. —Jummabundee-papers, for 

| the year in respect of which rent is claimed, 
made out by the effioers of the person claiming 
the rent, arc not evidence ; but the evidence of 
the putware, as to previous collections corro¬ 
borated by the papers of these years, is conclu¬ 
sive iu respect of tbe claim. DHANOOKDKaree 

Sahee v. Mr. George Toomey, 20 W.R. 
142. 

(51) —Jummabundee papers liable to objection 
filed — Adoption by each party of his own — 
Objection waived. —Where two sets of jumma- 
bundea papers put in by the parties to a suit 
are such that either would bo inadmissible, if 
objected to by the opposite party, each party, 
by insisting on his own papers, precludes 
himself from objecting tc those of his opponent. 

Rash Beharee Dad v. ram Prosunno 
M lSSER, 18 VI. R. 502. 

(52) Jummabundee papers filed by inaliTc in 
buiwarra proceedings — Tenant no party — Evi¬ 
dence *n rent suit. —Jummabundee papers filed 
by a malik in certain butwarra-proceedings, to 
which a tenaut is not necessarily a party are no 
evidence against tbs tenant in a suit for arrears 
of rent. KlSHOREE DASS v. PURSUN MaH- 
TOON, 20 W.R. 171. 
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- 7. —Miscellaneous Docuraents-confintteci. 

(53)—Jummabundeee under Reg. VII of 1822, 
a public document — Evidence Act , s, 74,—A 
jummabundee, recording tbo aots of a Deputy 
Collector in making a settlement or even an en¬ 
quiry under the provisions of Keg. VII of 1822, 
whether they be judicial or executive, is a publio 
document withm the meaning of s. 74, Evi¬ 
dence Act. [Cons,, 1G C. 586 ; R 25 C. 90.] 
Such a jummabundee does not depend, for its 
validity, upon its being assented to by the 
ryots who are affected by its provisions. Taru 
PATUR V. ABINASH CHUNDER DUTT, 4 C. 79. 


Evidence —continued. 
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(58 )—Thahbust papers — Evidence ,—Thakbust 
papers were held to be pnma facie evidence 
against the proprietors of estates inoluded in 

them. Kalee Tara Debia v. Nittianund 
SHAHA, 12 W.R. 90. 

(59) — Value of private butwara pipers as 
evidence .— Private butwara papers are evidence 
for the purpose of showing what lands are 
comprised in the estate at the time when the 
i butwara wag taken. DWARKANAUTR ROY 

Chowdhry v. Hurronauth Roy Chow- 
DHRY, W.R. 1861, 238. 


(54) —Kliusrah papers on which suit based — 
Non-preduction within time—Rejection on sub¬ 
sequent production. —If khusrah papers forming 
the essence of the action are not produced by 
the plaintiff within the time prescribed by law, 
the Court of first instance may refuse to admit 
them when subsequently tendered as evidence. 
AMUR CHAND LOHATA V. RAM RUTTUN 

BOY, 18 W.R. 515. 

(55) —Issumnuvissee papers — Evidence . — 
Iesumnuvisfcee papers when properly supported 
and proved, are only prima facie evidence, until 
rebutted. W. FERGUSSON v. THE GOVERN¬ 
MENT, 9 W.R. 158. 

(56) — Evidence—Long possession — Bengal 
Reg. VIII of 1819 — Ghatwal — Istn-nawisi 
papers. — Suit by an auction-purchaser of a 
putni, sold under Ben. Keg. VIII of 1819 for 
possession of 3,000 bighas of land within his 
putni, and to enhance the rent against the 
ghatwal beyond the quantity of 100 bighas, held 
ghatwali, according to a return made by a for¬ 
mer ghatwal. The only evidence of enoroach- 
ment oonsisted of ism-nawisi returns made 
by the Thanadars to tbe Magistrates in the 
years 1811, 1812, 1813, from which it appeared, 
that tbe quantity of land Lhe then ghatwal 
held ghatwali was 100 bighas. Held , that the 
evidence of the defendants of long uninterrupt¬ 
ed possession of the 3,COO bights outweighed 
the effect of the ism-nawisi returns, which 
were, though prima facie , not conclusive evi 
dence oi the quantity of the land held ghawali; 
and further that though such returns were not 
objeoted to by the then ghatwal, it did not 
affect the righte of tbo ghatwal in possession 

William Farquharson v. Dwarkanath 

Singh, 18 b l r. 504, P C. = i6 W.R., p.c , 2 S 
= 14 M.I.A. 259. 


1 (GO)— Butwara pipers—Proportionate assess¬ 

ment payable after partition — Evidence. — 
! Butwara, papers are only evidence of the pro- 
t portionafce assessment payable by proprietors 
| after partition, and not evidence binding ryots. 

Drobo Moyee Gosmanee v. Dhurmo Doss 
I KOONDOO, 10 W.R. 197- 

(61)— Buhoarah vapors between zemindars — 

| Ryots not bound —- Suit for possession of jote — 
j Summary award , Setting aside of—Act XIV of 
1859, s. 15. — A butwarra between zemindars is 
not binding upon the ryots, and butwarrah 
obittas are no evidence in a euit for possession 
of a jote, and to set aside a summary award 
under Act XIV of 1859, s. 15. GCFAL CHUN¬ 
DER SHAHA v. MADHUB CHUNDER SAIIA, 21 
W R. 29. [R. % 25 C. 90.] 

I 

4 

(6*2)— Measurement papers prepared at parti¬ 
tion of zemindari , Evidentiary value of, —The 
lands sued for were a number of small plots in 
l several different villages ; and as evidence that 
they were part and parcel of the zamindari, and 
not of the Kharija talooks, the plaintiff had put 
in the measurement papers of tbe zemindari 
made when the defendants were the proprietors 
of both the zemindari and the Kharija talooks, 
and many years before the plaintiff acquired 
| his right to the zemindari. Held that the 
papers were evideneo of the very first magnitude 
showing that the land which was the subject of 
the suit wa3 measured with the zemindari, and 
that there was nothing to impugn but every¬ 
thing to corroborate the correctness of the 
i measurement, and the correctness also of the 
subsequent investigation, which had ended in 
tbe identification of the land in dispute with tbe 
land comprised in the measurement. ANUND 
CHUNDER ROY v. HURONATH KOY, 4 W.R. 
26. 


(57)— Information in issumnoivissi papers — 
Absence of explanation — Suit to assess lands 
held in excess—Evidence—Act X of 1859, ss. 3, 
4, 15 and 16— Permanent Settlement. — Where 
the information in isumnuvissee papers is noi 
satisfactorily aooonnted for, they are insufficient 
in a suit to assess lands said to be held in excess 
of tenure ; and defendant maintaining uniform 
payment from the Permanent Settlement is, 
whether under ss. 3 and 4, or ss. 15 and 16, of 
Act X of 1859, not liable to enhancement of 
rent. JAME ERSKINE v. THE GOVERNMENT, 

8 W.R. 232. 


(63) — Measurement papers — Evidence . — 
Measurement papers are not inadmissible as 
evidence, where the decisions of the lower 
Courts setting them aside have been reversed 
bv the High Court. GOBIND MUHTOO v. 
GOOPEE BHUGGUT, 16 W.R. 4. 

(64) —Measurement pavers — Circumstances of 
preparation x Proof of -- Admissibility .— Measure¬ 
ment papers are legally irrelevant in the absenoe 
of proof of the circumstances under which they 
were prepared, JHAREE 8AHOO v. BUNDHOO 
8AHOO, IS W.R. 218. 
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-7.—Miscellaneous Documents —continued, 

(65) — Suit for abatement of rent—Lands 
washed away — Measurement papers. —In a suit 
for abatement of rent on the ground that part of 
the talukba had been washed away by a river, 
measurement papers prepared by the Revenue 
authorities, in a case between Government and 
the talukbdar, in respect of the share belonging 
to the Government in the zeminaari of the 
zemindar, were held to be inadmissible as 
evidence against the latter, thej 7 being res inter 
alios acf<r. A FZUROODDEEN v. SHOROSSREE 
BALA DaBEA, Marsh 558 = 2 Hay 665. 

(66) — Entry of name in loazima papers of 
zemindar , whether sufficient evidence of payment 
of rent. —The mere insertion of the name of the 
father of the defendant in the loazima papers 
of the zemindar, papers over which the zemin¬ 
dar has complete control, cannot be taken as 
any evidence that rent has ever been paid for 
the lands in dispute. SHIBO SOONDUREE 

Debia v. ram Dhamait Kunnee, 6 W. R. : 

Act X, Rul 17. j 

(67i — Suit for possession—Miras pottaii — 
Evidence— Lower appellate Court — Documents j 
not on record. — In a suit for possession under a 
miras pottah alleg°d to have been granted by 
the wife of a co-sharer whose rights and inter¬ 
ests in the land are denied, a copy of a pottah 
stating the lessee to ba in possession was held to 
render further proof unnecessary. A lower 
appellate Court not considering in its judgment 
documents not in the record, when that judg¬ 
ment is passed commits no error in law. 

Mahomed Hamidoolah v. Modho Soodun 
GHOSE, 11 W.R. 29S. 

(68) —Jaghir pottah filed—Rejection owing to 
want of stamp—No instruction as to rc.~fihng — 
High Court , Interference of. — Where a iagheer 
pottah was filed as evidence, and returned 
beoau c e it was unstamped, without any order 
that it should be re-filed with stamp-fee and fine, 
the High Court interfered to allow defendant to 
file the unstamped pottah. DEWAN KOON-IO 

Lall v. the Court of Wards. 25 W R. 116. 

(69) — Survey proceedings held without regard 
to pending litigation— Evidence — Presumption 
of correctness — Corroboration , Rule as to .— 
Survey-proceodiogs, if made without reference 
to litigation then pending, are not only 
evidence, but will be presumed to be correct, ' 
and the High Court cannot lay down any rule 
as to the corroboration of such documents. 

ram Narain Doss v. Mohesh Chunder 
BANERJEE, 19 W.R. 202. [ft., 9 C.L.R. 305, 

15 C. 353.1 

(70) — Settlement pipers — Corroborative 
evidence only. — Settlement-papers are only 
corroborative evidence, and are not sufficient 
legal ovidenoe to prove the yearly rental. 
BUNWARRY LaLL v. J. FOR LONG, 9 W.R. 
239. 

(71) — Settlement record — Proceedings — 
Reference to Collector by subordinate — Memo¬ 
randum of evidence—Acquiescence .— A memo¬ 
randum of an order made or proposed to be 


Evidence —continued. 

-7.—Miscellaneous Docuraenta-conltnued. 

made by a Collector upon a reference by his 
subordinate, found on a paper taken from the 
j uiiddle of a settlement record, and produced in 
Court in that form without explanation cannot 
be used as evidence of acquiescence, and cannot 
bind the Collector. RUSSICK LALL SHAHA 

CHOWDHRV v. PREM DHUN BURAL, 25 W.R. 
279. 

| 

(72 ) —Limitation Act , XIV of 1859, s. 1, cl. 6 
— Entry by Settlement officer— Award —Admis¬ 
sibility in evidence.—An entry made by a Settle¬ 
ment officer on the report of a co sharer and on 
the strengtn of the report cf the patwaree and 
Kanoongce. in the absence of the party against 
whom it was made, was not an award within 
the provisions of s. 1, cl. 6 of Act XIV of 1S59, 
though such entry as a record framed by a 
public c finer was admissible as evidence of the 
fact recorded. KlNHAR DANSHA v. GOKURUN, 

3 Agra 316 

(73* — Settlement proceedings—Entries in — 
Weight to be attached to —Although the Court 
doe^ nor hold entries in Settlement papers to 
be absolutely conclusive against cultivators 
uuloss it be shown that such cultivators were 
parties to tnc settlement proceedings, vet jg 
bound ro treat such proceedings as the records 
of puolic officers, and, with respect to matters 
therein properly recorded, to hold that such 
proceedings are evideuce of such matters evi¬ 
dence which may of course be rebutted by other 
more reliable proof if it be procurable. DaBEE 
Lal v. Goolzare Rae, 2 N.W.P, 395. 

(74) — Questions relating to perguynah rales 

j and measurements — Evidentiary value of 

canoongoe papers and proceedings of Settlement 
offizers . — The issues in this suit for a kubooleut 
at an enhanced rate of rent related to the 
standard of measurement and the prevailing 
rates. Os second appeal, it was stated that 
the lower appellate Court was wrong in having 
rejected the evidence furnished by the oanoon- 
poe papers and the settlement proceedings of 
the Government officers and the High Court 
held that the Judge w'as wrong in having set 
aside those papers. They were submitted in 
original to the Court of first instance by the 
i record keeper of the Coliectorate. They came 
from proper custody and were certainly of 
great weight in questions connected with per- 
guooah rates, standards of measurements, and 
other such like statistics, NUND DUNTPATv. 

Tara Chund Pritheebaree, 2 W r Act 

X, Rul. 13. 

(75) — Canoongoe papers — Evidence. — Old 
canoongoe papers, not satisfactorily proved, 
will be inadmissible in evidence. DWARAK- 
NATH CHUCKERBUTTY v. TaRA SOONDUREE 
BURMONEE, 8 W.R. 517. 

(76) —Suit for declaration of title — Thak 
map, if evidence In a suit for declaration of 
title to certain lands and recovery of possession 
of them, where the defendants claimed a por¬ 
tion of the lands as their lakhiraj and another 



61 


THE ALL INDIA DIGEST. 


62 


Evidence— continued. 

—7.— Miscellaneous Docuraents--con£tnRecZ. 

■ 

portion as belonging to a talook owned and ! 
possessed by them, the tbak map of the village 
(which Bhowed no such lakhiraj lands) would ' 
be evidence in the case, if, at the time the thak 
map was made, it was necessary to show in 
such maps such lakhiraj lands as might be 
claimed. Raj KUMAR PAUL CHAUDHURI 

v. Basanta Kumar Guha, 7 C.W.N. 6t2. 
(18 C. 224. P.O., £>., & Ezpl.) 

(77) — Thak and survey maps — Relative value 
of each as evidence—Principle (o guide Court in 
following either — Local land-mark —A9 a 
general rule thak and the survey maps should 
agree ; where they differ, the one that more 
clearly agrees with the local land-mark is 
the one whioh should be followed. There is 
no general or definite rule making it incumbent 
upon the Court to follow 7 either the one or the 
other ; the Court may. if it considers the thak 
map reliable, follow it in preference to the 
survey map. ARID HOfiSEIN MaNDUL v. 

Dowcurry Par, 6 C.W.N. 629, 

(78) — Survey map — Evidentiary value .—A . 
survey map cannot be conclusive evidence as to 
the limits of a permanently settled estate. 

Fahamidannirsa Begum v. The secre¬ 
tary OF STATE FOR INDIA IN COUNCIL, 14 
C. 67, P.B. (It C. 784, overruled). [R., SO 

C. 291, P.C ]. 

(79) — Evidence, Admissibility of — 'opy of 
map—Ordinal not produced and not accounted 
for—No objection in first Court — Objection, if 
entertainable tn oppellate Court .—An objection 
ae to the admissibility in evidence of a copy cf 
a document whioh is relevant should be taken 
at the earliest possible 9t»ge before the Court of 
first instance. Where no objection was taken ' 
to the report of the Commissioner (which was 
based upon a copy of map) before the trial 
began, four months alter the filing of the 
report, it was not open to the party, against 
whom the copy was used, to contend in the 
appellate Court that the non-production of tbe 
original was not duly explained. BasIR Gazi 

v. Grija Nath Chowdhury, 13 C.L.J. 18 = 9 ‘ 

Ind. Caa. 211. ; 

(80) — S. 13, T.E.A. — Reports and maps refer¬ 
red to in orders unde* s. 145, Crim. Pro. Code , 
1882, admissibility and value of. as evidence . — 
Orders of Magistrates under s. 145 are admis¬ 
sible in evidence on general principles as well 
as under s. 13. I.E.A., to show the fact that 
suoh orders wero made. This necessarily makes 
them evidence of the following faots all ol 
which appear from the orders themselves, 
vi9. t who the parties to the dispute were ; 
what the land in dispute was ; and who was 
declared entitled to retain possession. For this 
purpose, and to this extent, such orders are 
admissible in evidence for and against every one, 
when the fact of possession at the date of tbe 
order has to be ascertained. If the lands refer¬ 
red to in suoh orders are desoribed by metes and 
bounds, or by reference to objeots or marks 
physically existing, these must necessarily be 
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ascertained by extrinsic evidence, i.e., the tes- 
timoney of persons who know the locality. If 
the orders refer to a map, that map is admis¬ 
sible in evidence to render the order intelligible; 
and the actual situation of the objeota drawn 
or otherwise indicated in the map must, as in 
all cases of this sort, be ascertained by extrinsic 
evidence. Reports accompanying the orders or 
maps and not referred to in the order may be 
admissible as hearsay evidence of reputed pos¬ 
session. But they are not otherwise admissible, 
unless they are made so by s. 13, I E.A. 
DINOMONEY C HO WDHRANI v. BROJO MOHINI 
CHOWDHRANI, 29 C 187, P C. = 29 I. A. 24 = 6 
! CW.N.586. [R., SO C. 155, F.B.. 12 C.W.N. 

739 = 9 C.L.J. 597, 35 C. 701 = 12 C.W.N. 657 
= 7 C.L J. 563 ; D , 7 O C. 122.] 

(81) — Mouzadar s report — Civ. Pro. Code , 
1859, s. 180 — Rejection. — A mouzadar’s report 
may, under s. ibO, Act VIII of 1S59, be 
ignored by a Civil Court. RaJARAM KALITA 

v. Roopa Kagatee Kalita, 13 w.R. 113 . 

(82 ) —Report of Sheristadar when evidence 
—Local investigation—Civil Court Amin .— 
The report at a Senshtadar alter a local investi¬ 
gation cannot be legal evidence unless a Civil 
Ameen was not available. GOLUCK CHUNDER 
KOOL v. DOOKHEE Ram, 12 W.R. 209. 

(83) — Road cess return by share-holder — Ben. 
Act A of 187 L— Scnea uie — Evidence against 
another share-holder. — A road-oess return made 
by a share-holder under the Schedule of Act X 
(B.C ) of 1871, is not relevant as evidence 
against another share holder. MUSSAMUT 

Nusseerun v. Gouree Sunkur Singh, 22 

W.R. 192. 

(84 > — llieqal ejectment—Absence ot superior 
title in dispossessor — Prior occupation — Restora¬ 
tion to possession— Attestors of sale deed — 
Proof of sale deed by evidence other than attes¬ 
tor's— Road cess returns — Evidence quantum 
valeat— Evidence Act, s. 13. —A person illegally 
evicted can oiaim, on proof ol prior occupation, 
to be restored to possession, if tbe dispossesaoc 
cannot make out a superior title. Eveo where 
the witnesses to a deed of eale are alive, their 
testimoney is not the only evidence by whioh it 
can be established. Under the Evidence Act, 
s. 13, road oess papers and a deed of sale, are 
evidence quantum valeat ; so is a decree, 
although me person against whom it is treated 
as evidence was uo party to it. DAITARI 

Mahanti v. Jugo Bundhoo Mohanti, 23 
W.R. 293. [R., 5 C.L J. 55.] 

(85)— Order for local investigation—Si 180, 
C P.C*. 1859 — Objection — Commissioner's report 
and depositions — Evidence. —If an order for 
a local investigation under a. 180, Code of 
Civil Procedure, 1859, is not objected to by the 
opposite party at the time, the Commissioner’s 
report and the depositions may be viewed as 
evidence. RAMRUKHA ROY JEMADAR v. 

Gobind Doss Byragee, 15 W.R. 291. 
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(86) — Report of special Commissioner—Rele- 
vency under Evidence Act — Written statement , 
Admissibility of. —Case where it was held that 
the report of a special Commissioner was not 
admissible in evidence, as it did not come 
within any provision of the Evidence Act 
which would mako it admissible. The principle 
upon which the admissibility of the state¬ 
ment of a party litigant is determind is 
whether it had been made under suoh circum¬ 
stances as made it reasonable to suppose that it 
was done bona fide and the statements wore true. 
If, taking the document as a whole, it is against 
the interest or the proprietary right of the 
person making it, it cannot be divided into parts, 
and the part in favour of the person making 
it rejected and that, against his interest accepted, j 

Rajah Leelanund Singh v. Musummat 
Lakhputtee Thakoorin, 22 W.R. 231. 

[ Cons. t 23 B. 63 ; R., 31 C. 965.] 

(87) — Civ. Pro. Code , 1859. s. 180— Evidence j 
obtained by Ameen on local inquiry — Evidence. \ 
—The report of an Ameen deputed to make a 
local inquiry, who obtains the evidence on oath 
of some persons, and statements of others I 
deterred by religious prejudices from taking an 
oath, with the original depositions, is evidence 
under s. ISO, Code of Civil Procedure. DOLE 
GOBIND SINGH v. CHAMOO SINGH, 10 W.R. 
312. 

(88) —Local enquiry by Ameen—Report of 
Ameen and evideyice recorded. —The report of 
an Ameen and the evidence recorded on a local 
enquiry by an Ameen, are evidence in the suit, 
and if the parties choose to agree that the 
evidenoe shall be taken before the Ameen, and 
that the matters in dispute shall be referred to 
an Ameen for enquiry, there is no legal objec¬ 
tion to such a course. SARAT Chandra Roy 

Kanungo v the Collector of Chitta¬ 
gong, 2 B.L.R. App. 3. 

(89) —Duty of Court dealing ivith facts — 
Evidence to be considered as a whole —Ex parte 
decree , Objection to by passive defendant — 
Ameen's report based on butivarah ,—The duty 
of a Court which has to deal with facts is to 
take up the evidence, not seriatim , but in all 
its parts, to consider the bearing of the parts 
to one another, and to examine whether, as a 
whole, a case has not been made out. A defend¬ 
ant allowing an ex parte decree to be parsed 
against him cannot afterwards object to such 
decree as no evidence. -n Ameen’s Report 
is not void ab initio , though it is based on 
butwara and resumption-proceedings which 
had been referred to him for comparison with 
the land in dispute. CHUNDER COOMAR 

Dutt v. Joy Chunder Dutt Mojoomdar, 

19 W.R. 213. 

(90) — Admissions , binding nature of — 
Ameen's report of measurement and value of 
land , onus on defendant's impeaching. —This 
was a suit for the rent of certain lands olaimed 
at an enhanced rate, after service of notice. 
The first Court gave the plaintiffs a deoree, as 
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prayed for, acting on the report of an Ameen 
end recording the faot that a babooleut pro¬ 
duced by the plaintiffs had been admitted by 
the defendant. The first appellate Judge 
reversed this decision holding that the kabooleut 
was not proved in any way. The High Court 
held that the Judge had wrongly overlooked 
the fact that it was admitted in the first Court. 
Iu the absence of any objection that that 
record had itself been erroneously made, it 
cannot but be binding on the defendant, an 
admission once made being binding against the 
party making it for all the purposes of the suit. 
Also, the Judge should not have treated the 
Ameen’s report as he did. With regard to 
tnat report, the onus lay on the defendants to 
impeach it and not on the plaintiffs to call 
evidence ic its support. GOUREE NARAIN 

MOZOOMDAR v. MODHOOSOODUN DUTT 2 

W.R. Act X, Rul 1. 

(91) Amin's report , when valuable. —The 
report of the Amin, however valuable in clearing 
up difficulties as to the identity and oosition of 
lands, is, speaking generally, of no~ value in 
determining questions connected with the 
possession of lands iu dispute in past times. 
Such questions are more satisfactorily deter¬ 
mined in Court, where the testimony of the 
witnesses examined can be subjected to a strict 
scrutiny, rather than in the IVIofussil, where it 
is subjeot to no scrutiny at all. BABOO PRAN- 

NAUTH CHOWDRY v. MlRNOMOYEE CHOW- 
DRY, W.R., F.fl. 39. 

*92) — Survey award sought to be set aside , 
whether can be treated as evidence — Ameen's 

report , Evidentiary value of—Rejection of oral 

testimony, reasons to be given for. —la this case, 
the plaintiff sued for confirmation of possession, 
and for reversal of the proceedings of the Survey 
authorities, who had demarcated the land as 
that of defendants. The High Court held, on 
second appeal, that the Sudder Ameen had 
erred in law in having treated as evidence the 
very survey award for the setting aside of 
which the suit had been brought, and in having 
failed to treat the Ameen’s report as legal evi¬ 
dence for the insufficient reason that it was 
founded on no documentary evidence, and re¬ 
manded the case for re-trial with reference to 
tbe said remarks. ESHAN CHUNDER SEIN v. 

Hurree Churn Dey, 2 W.R. 278. 

(93) —Local investigation—Report of Ameen 
believed by Couit , sufficient evidence to support 
decree. — The report of an Ameen upon a local 
investigation is sufficient evidence to support a 
decree if it be believed by the Court. If the 
report so believed is sufficient to satisfy the 
Court without other evidence to corroborate it, 
it is competent to the Court to act upon such 
report by itself. SEETARAM MOOKERJEE v. 

Ram Narain Mookerjee, 6 W.R. si. 

(94) —Evidence — Measurement and report by 
Ameen—Admissibility without oral testimony . 

There is no necessity for oral testimony being 
taken to effeot a measurement or for depositions 
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to make an Ameen’s report 
CHUNDER Monee DOSSEE 
MUSTOFEE, 7 W.R. 43. 


legal evidence. 

v. Nilambur 


(95)— Civ. Pro. Code, 1859, s. 180— Ameen's 
report and deposition taken by him.— Case 
where it was held that the report of, and 
deposition taken by a civil Ameen were admis¬ 
sible as evidence under s. 180, Aot VIII of 

1859. Shah Nuthoo v. Ghunessam Singh, 

8 W.R. 267. 


(96) — dv. Pro . Code, 1859, s. 180— Ameen, 
Evidence taken by — Duty of Court. —C*se 
where it was held that, under s. 180, Civ. Pro. 
Code, 1859, evidence taken by an Ameen must 
be noticed and pronounced upon. JANNOBEE 
CHOWDHRAIN v. THE COLLECTOR OF Mymen 
Singh, 8 W.R. 287. 


(97) — Act VIII of 1859, s. 180— Evidence— 
Ameen's report as to possession. —The report of, 
and evidence takaa by, an Ameen deputed by a 
Civil Court to enquire into a question of posses¬ 
sion were held to be admissible under s. 180, 
Aot VIII of 1859. BHYRUB ROY v. NOBIN 
Roy, 9 W.R 601. 

(98) — Report of Ameen appointed Commissioner 
— Evidentiary value. —The report of a Court 
Ameen appointed a Commissioner under the Civ. 
Pro. Code, would bo evidence only on the point 
to whioh the commission refers. 8YUD ABDOOL 
ALI v. MULLICK SUDDEROODDEEN AHMED 
11 W.R. 493. 

(99)— Ameen's return to order of lower Court 
for local inquiry — Civ. Pro • Code , 1659, s. ]80. 

The return made by an Ameen in pursuance 
of a lower Court’s order for a local inquiry is 
legal evidence under s. 180, Act V1IL of 1859. 
Rajnath PaNDAH v. Doorga Lall, 12 W.r! 
186. [ Appr ., 15 W.R. 80 ] 


(100)— Ameen ’s report in part ition proceedings 
—Effect—Duty of Court.— The report of an 
Ameen in a partition-proceeding (whioh is a 
judicial proceeding under s. 180, Act VIII of 
1859) must be treated in the same way as in an 
ordinary suit. The Court is not bound by the 
report, but should inquire further if necessary, 
and to examine witnesses. AZIM 8ARUNG v. 
ALIMOODDEEN, 17 W.R. 270. [R % 26 C 

951, P.C.] 

(101) — ^ nteen's report and map not to be sole 
guide—Other evidence , Consideration of. —Case 
where a lower appellate Court was held to 
have erred in law in taking an Ameen’s report 
and map sb its sole guide, to the toal disregard 
of the other evidence on the record. BUSTEE 

Sahoo V. JEO Narain Singh, 24 w R. 338 
[R.. 7 O. 263.] 

(102) Ameen's report defective — Procedure- 
Duty of Couri. —Where a lower appellate 
Court finds an Ameen’s report defective in any 
particular, it can send for that officer and exa- 
xnine him : but unless it sees reason to disbe- 

leve his statements, or to differ from his con¬ 
clusions as to the matter under investigation, 

o. rv—5 


it must take those conclusions into serious con¬ 
sideration, and, if it rejects them where they 
were aooepted by the first Court, it ought to 
give reasons for difforemg from that Court. 

8heo Dyal Singh v. Hodgkinsov, 24 W. 

R. 342. 

(103) — Settlement Ameen , Proceedings of — 
Evidence. —Case where it was held that the pro¬ 
ceedings of a Settlement Ameen were no evi¬ 
dence against one not a party to those pro¬ 
ceedings. Lall Singh v. baboo Modhoo- 
SOODUN ROY, 8 W R. 426. 

(104) Dimitaton , Plea of — Twelve years' 
possession , Proof of by Ameen's report.— If a 
defendant pleads limitation, an Ameen’s report 
is not sufficient to prove plaintiff's possession 
within 12 year3 of date of suit AMEENOOD- 
DEEN 8HAH v. ASGUAR ALI, 8 W.R, 464. 

(105) — Suit for enhancement of rent—Ameen's 
report—Evidentiary value.—In a suit for the 
enhancement cf rent,the report of an Ameen who 
did not give credit to defendant s witnesses on 
account of something he heard in the neigh¬ 
bourhood should not be given value to by the 
Judge, who should examine the witnesses him¬ 
self. James Tweedie v. Poorno Chunder 

GaNGOLEE, 12 W.R. 138. 

(106) — Ameen's report based on copy of kaboo- 
leut Title- • Evidence.-- An Ameen’s report based 
on a copy of a kubooleut is a very little or no 
evidence of title. ISHUR CHUNDER DOSS v. 
JOOGUL KlSHGRE CHUCKERBUTTY 17 W.R* 
473, note. [R . 17 W.R. 472.] 

. (107)— Boundary dispute — Reformation on 
site cf diluviated village — Thakbust procet dings 
—Local investigation—Privy Council, Appeal 
to Identification. The question to be decided 
was whether certain plots, delineated on a map, 
belonged to appellant’s zemindaree or to that 
of the respondent, in whose possession they 
had been since 1852, when, in certain thakbust 
proceedings, they were determined to lie with¬ 
in his estate of Bahur Bund in Z llah Rung- 
pore, and not withiD the appellant’s estate in 
Zillah Goalpara. The appellants sued to 
impeach the thakbust award, and to recover 
possession. The oase was remanded by the 
High Court upon the issue, which of two given 
lines was the old bed of the river Sunkosh, when 
a Sudder Ameen was deputed to make a local 
investigation, which proved to be in favour of 
the appellant. The High Court in the end dis¬ 
missed the case in appeal. On the case coming 
before the Privy Counoil, held that the report of 
the Sudder Ameen failed to establish tho line of 
the old Sunkosh, and that, even if it had‘ em¬ 
bodied oonclusioDs from what had been found 
and observed on the ground, it would be 
reasonable to prefer the thakbust proceedings, . 
which were an earlier local investigation, since 
whioh the features of the looality may have 
changed, and evidence of possession lost. 

Protab Chunder Burrooah v. Ranee 

BURNOMOYEE, 19 W.R. 36J, P.C. 
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(108) —Ameen going beyond prescribed duties — 
Report — Value. —If an Ameen’s duties be 
expressly confined to a comparison of the land 
with the chittas, any evidence taken by him 
contrary to his instructions oannot be looked 
at. DOORGA CHURN SURMAH CHOWDHRY 
v. NERM CHAND SURMAH CHOWDHRY, 24 
W R. 208. 

(109) —Evidence — Suit for rent--Measurement 
of land -Report of Ameen in previous suit — Ad¬ 
missibility. — When, in a suit for rent upon a 
jungleboori lease which provided that the area 
of jungle lands brought under cultivation should 
be ascertained by measurement, the only evi¬ 
dence of measurement was a report of an 
Ameen in a previous suit the accuracy of which 
report was not proved in the present suit, held 
that the report itself was not admissible iu 
evidence. DENOBUNDHU GHOSE v. NlSTA- 
RINI DASI, 12 C.L.R. 50. 

(110) —Mutation prcceedings t Statement in — 
Relevancy. —Case where it was held that a state¬ 
ment in a mutation proceeding wa° a documeut 
entitled to be admitted in evidence. BUDREE 
LADD v. BHOOSEE Khan, 25 W.R. 134. 

(1111 — Conhrmatio>i of revenue award by 
Commissioner , omission to sue in reversal of 
award. Evidentiary value of. —In this case, the 
Judioial Commissioner had decided that the 
fact of the first defendant not having brought a 
regular suit to obtain possession of the land in 
dispute in reversal of a previous revenue award, 
within three years of its confirmation by the 
Revenue Commissioner, rendered that award, 
conclusive evidence of title. But the High 
Court was of opinion that this view was incor¬ 
rect. It would in no case be direct evidence of 
title but could only be regarded as affording 
evidence of the date of possession at, the time 
when it was prepared. SUNKUR NARAIN 

Singh v. Raja Ram Tarun Deo, 4 W R. 56. 

(112) — Written statement — Sig>\ature in a 
contested deed —In a suit on a kobalah in which 
defendant relies on a deed of gift from a third 
party who is also vendor of the plaintiff, it is 
an error in law to look into a written statement 
made by the third party after defendant’s deed 
in a oaso to wbioh the latter was not a party, 
and to taka for a standard a signature in a deed 
sought to he set aside as spurious. PURAN 

Chunder Chatterjee V. GRISH Chunder 
CHATTERJEE, 9 W.R. 450. 

(113) —Written statement — Unattested chit- 
tahs—Evidentiary value — Objection , Absence 
cf . — A written statement is not evidence even 
if the same penal consequences follow from it, if 
false, a9 from a false deposition, so unattested 
chittahs even though admitted by the lower 
Court without objection from the opposite 
party. TJJUTOODDAH KHANv. RAM CHURN 
GANGOOLEE, 12 W. R. 39. ICons. t 15 W.R. 
437.] 

(114) — Government chittahs — Chittagong. — 
■Case where it was held that Government obit- 
tahs are admissible as evidence in oases in 


Chittagong. MAHOMED FEDYE SIRDAR V. 
OZEEOODDEEN, 10 W.R. 340. 

(115 )—Government chittah — Admissibility .— 
A Government ohittah is admissible as evidence 
in a boundary dispute. MOOCHEE RAM 

Majhee v. Bissambhur Roy Chowdhry, 

24 W R. 410. 

til6) — Chittahs — Boundary disputes — Evi¬ 
dence. —la boundary disputes, chittahs are 
evidence of title, if they are properly accounted 
for, introduced and verified ; they are inad¬ 
missible in evidence when.owiug to laok of time. 

I they are simply ordered to be filed ; and they 
may be rejected or returned after inspection. 

soodukhina Chowdhrain v. Raj Mohan 
i Bose, 11 W.R. 350. 

(117) — Chittahs — Maps — Resumption .— 
Chittahs and maps made in contemplation of 
resumption-proceedings in the presence of both 
sides, and signed by the parties are legal evi¬ 
dence. Sham Chand Ghose v. Ram Kristo 

BEWRAn, 19 W.R. 309. 

• 

(118) — Chittah — Mai land — Oral evidence 

— Hearsay. —Chittahs produced as evidence 
of laud being mal are sufficiently attested by 
the deposition of the village-gomasbta. The 
oral evidence of persons able to testify as to 
certaiu lands being mal is not to lie rejected as 
hearsay. DEBEE I’ERSHAD CHATTERJEE v. 

Ram Coomar Ghossad, 10 W.R. 443. 

(119) —Public documents, cliittah's prepared 
for distributing public revenue on a partition of 
on estate if—Revenue Sale Law ( Act XI of 
1959', s. 37 — Protected in 1 crest--Pot tion of talulc 
existina at a Permanent Settlement but transfer¬ 
red* and held under different names if protected • 

— Chittah prepared for the purpose of distribut¬ 
ing the public revenue on a partition of an 
estate is a public document and is evidence of 
the state of aff iirs then existing and admissible 
in evidence. When a portion of a taluk exist¬ 
ing from before the time of the Permanent 
Settlement is transferred, and the said portion 
is subsequently hell at a proDortionate jama 
under a nam-j different from the original taluk, 
but the suoseqaent transfers and descent there- 

I of oan be traced from the original taluk, the 
portion so transferred it*, also protected under 
s. 37 of Act. XI of 1859 NOBENDRA KlSHORE 
Roy v. DURGA CHAR AN CHOWDHURY, 15 C. 
W.N. 513. 

(120) — Chittah $ made during measurement of 
Government mehal—Inquiries relating to reve- 
nue--Public proceedings. —Chittahs made in the 
course of measurement of a Government mehal 
stand on the same footing as ohittahs made in 
inquiries relating to revenue ; the proceedings 
as relating to a khas estate do not deprive them 
of the character of public proceedings. TARUCK- 
NATH MOOKERJEE V. MOHENDRANaTH 

Ghose, 13 W.R. 56. 

(121) — Huslabood — Reg. VIII of 1800.—An 
authenticated copy of a hustabcod, filed under 
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Reg. VIII of 1800, is not proper evideooe against 
third parties. Ram NURSING MlTTER v. TRI- 
POORA SOONDERY DASSIA, 9 W.R. 105. 

(122) — MisceV aneous documents — Document 
receipt-book—Book kept by attorney—Receipt 
given by defendant lor documents of title — Ad- , 
mission .—A witness (an attorney) oannot refer 1 
to his documents receipt book in order to enable 
him to say whether a dooument of a particular 
oharaoter and date was in his possession on a 

• particular day. A receipt by the defendant for 
documents relating to his title in a suit is 
receivable in evidence as being in the nature of 
an admission signed by the defendant. Mad- | 
HEB CHUNDER DUTT V. RaJ KlSTO SETT, 1 

‘Cor. 148. - j 

(123) —Consideration money— Admission of 
receipt—Ekrarnamah — Evidentiary value of 
ekrar . —In a suit to recover a share in an estate 
from a certified purchaser ou the ground of an 
ekrarnamah admitting reoeipt of the purchase- 
money of plaintiff's share covenanting to give 

■ possession to the plaintiff ; held that, even if 
the ekrar fully admits payment, it would not | 
be conclusive evidence as against defendant. | 

Mussamut Neynum v. Muzuffer Wahid, 

11 W.R. 263. 
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Court is justified in accepting (according to its 
own knowledge) rates which were admitted and 
had been awarded in other cases. Payment 
not so much in the nature of cesses as of rent 
in kind, which are fixed and uniform and have 
been paid by the ryot from the beginning 
according to local custom, are not illegal cesses. 

Budhna Orawan Mahtoon v. Jemadar 
Baboo Juggessur Doyal Singh, 24 W.R. 
4. [R , 1 A. 217, F.B.] 

(129) — Possession — Proof — Payment of 
revenue hist , how far evidence .— The dakhilas 
of payment of Government revenue are not 
evidence of possession. The party, be he who 
he may, who pviys in Government revenue, 
gets a receipt for the same ; but this ie no proof 
whatever of title or possession. BURN DEO 

Narain v. Ram LalL Chowdhry, 3 W.R. 

133. 

(130) — Unattested sunYtuds oji plain paper — 
Relevant in former suit — Part.es to suits — 
Receipts. —Suunuas on plain paper and un¬ 
attested are Dot inadmissible, if their authen¬ 
ticity has been proved in a previous Ruit between 
the same parties. Nor should receipts similalry 
filed be rejected. GUNPUT LALL v. BHUNJOO 
MahtO, 20 W.R. 304. 


(124) — Claivi for rent — Written receipts — 
Whether necessary proofs — Whether primary 
evidence.— In a suit for rent, written receipts 
for payments are important but by no means 
necessary aB proof ; dot are they of the nature 
of primary evidence, the loss of which must be 
shown in order to let in secondary evidence. 

Rameswar Koer v. Bharat Pershad 
Sahi, 4 C W.N. 18, P C. 

(125) — Production of receipt and proof thereof . 
—The production of a receipt, and proof that 
it is the dooument received on paying the 
money, tantamount^ proof or payment of a 
debt or rent. Raj MaHOMED v. BANOO 
Rasmah. 12 W.R. 34. [Appr., 24 C. 251 ; 
R. t 31 W.R. 133.] 

(126) — Receipt signed by landlord's agent — 
Rent, Payment of. — Receipts signed by the 
landlord’s agent, if authentic, are prima facie 
evidence of payment of rent, but they are not 
conclusive evidence. SHAIKH AMEER BUKSH 

v. Yusuf ali, 22 W.R. 489. 

(127) — Enhancement of rent —Receipts — 
Proof. —In a 3uit for enhancement of rent, 
where the defendant is not examined as to the 
genuineness of the receipts filed, held that 
the receipts were not, proved. LUCHMEEPUT 

Singh Doogur v. Woomanath Mundul, 

10 W.R. 490 

(128) —Suit for arrears of rent — Account 
books — Evidence—Precedents — Rent in kind — 
Uniform and fixed payments—Illegal cesses .— 
In a suit for arrears of rent, where the aooount- 
booka put io by the plaintiff to establish the 
rates claimed by him are held by the Courts 

*below to be unreliable, the lower appellate 


(131) — Suit for rent — Acknowledgment of 
payment of old rents by plaintiff — Presumption. 
—Where the plaintiff acknowledges in a former 
oase that he has realised rents for 3 vears, 

! such acknowledgment m iy afford soma pre¬ 
sumption that the older items were satisfied, 
which, if unrebutted, might be an answer for 
an action in the older demand. Raja ENAYET 
HOSSEIN v. SHEIKH DEEDAR BUX, W.R. 

! 1864, Act X, Rui. 97. 

(132) — Dakhilas to prove a case — Their 
genuineness io be proved. — Where a person puts 
in dakhilas to support his claim, they must be 
proved like any other document. They oannot 
be tr?k j n to be true merely from the fact that the 
landlord does not deny them. KuiTEEBASH 
MYTEE v. RAMDHUN KHARAH, 7 W R. 526. 

(133 ) --Ev dence — Dakhilas or receipts for 
ien's — Admissibility — Proof of handwriting or 
custody —Whe*-e dakhilas or receipts for rents 
purporting to have been given by tbe former 
owners of a j 3te are produoed, they are not 
admissible in evidence without any proof what¬ 
ever as to the handwriting of the parties who 
gave them or any satisfactory account of the 
custody from which they came. WOOMESH 
CHUNDER MOOKERJEE V. SREEMUTTY BAMA 
DOSSEE, 7 W.R. 15. 

(134) — Dakhilas — Evidentiary value of. —In 
the absence of dakhilas and of the subscribers 
to them, tbe evidence of other witnesses swear¬ 
ing to the dakhilap is not worthy of any credit. 

GHOLAM ALI v. ASGUR ALI, 11 W.R. 105. 

* 

(135) —Dakhilas — Authenticity , Proof of 
The deposition of a party filing certain dakhilas 
to the effect that the amounts of rent he has 
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paid are according to the sums entered in the 
dakhilas, does not prove the authenticity of the 
dakhilas. KOYLASHNATH H.ADDAR v. OOMA- 
NATH ROY CHOAYDHRY, ll W.R. 170. 

(136) — Dakhilas — Genuine evidence .— 
Dakhilas may be admitted by a Civil Court 
as undisputed documents, when the opposite 
party is not prepared to deny their genuineness, j 
INDRO BHOOSUN DEB ROY v. GOEUCK 
CHUNDER CHUCKERBUTTY, 12 W.R. 330. 

(137) — Fractional share of estate , Purchaser 
of—Separate account under s. 11, Act XIV 
of 1459 — Right acquired by purchasers — 
Dakhilas. —The purchaser of a fractional share 1 
of an estate at a sale for arrears of revenue, for | 
which share a separate account has been opened 
under Act XIV of 1859, s. 11, takes it subjeot 
to all incumbrances, and acquires no right not 
held by previous owners. The evidence of a 
tenant deposing to the genuineness of dakhilas, 
if not rebutted, is legally sufficient to prove 
them. MADHUB CHUNDER CHOWDHRY v. 
RAJA PROMOTHONATH Roy Bahadoor, 20 
W.R. 264. [Appr., 24 C. 251 ; R. t 30 C. 1071.] 

(138) —Unattested dakhilas—Sufficiency of 
evidence. —Uoattested dakhilas without oor- 
roborative evidence are insufficient evidence of 
payment of rent. KAZEE ODINT ZUMAN v. : 
MOHIOODEEN AHMED alias MOGUL JAN, 9 
W.R. 241. 

(139) —Unattested dakhilas—Uniform pay - 
ment of rent , Evidence of. — Dakhilas unattest- 
ed, or attested only by the evidence of a mana¬ 
ger and mookhtear, are no legal evidence of 
uniform payment of rent. REAZOONISSA v. 
BOOKOO CHOWDHRAIN, 12 W.R. 267. 

(140) —Unregistered receipt for payment of 
mortgage debt produced by mortgagee , inadmis¬ 
sibility of. in evidence. —Plaintiff and defendant 
were joint mortgagees and the suit was to re¬ 
cover possession of a portion of the mortgaged 
property. A receipt granted by plaintiff for the 
payment of mortgage-money towards the mort¬ 
gage-debt, was tendered in evidence by defen¬ 
dant, and objected to on the ground of its not 
being registered. It was held inadmissible 
because of its having been tendered by the 
defendant to show that the interest cf his co¬ 
mortgagee in the mortgage had been extinguish¬ 
ed, although, if the question had been between 
the mortgagee and mortgagor, and an unregis¬ 
tered receipt were given in evidence by the 
latter, merely to show the state of the mortgage 
account, it could be admitted for such purpose, 
even though it be unregistered. RAMAPA v. 
UMANNA, 7 B. 123. [F. f 6 A. 335 = A. W.N. 
1884, 107 ; R., 103 P.L.R. 1905.] 

(141) —Unregistered receipt for earnest money 
comprising terms of conveyance—Admissibility 
in proof of contract of sale —Where an unregis¬ 
tered receipt for earnest money is expressed in 
such terms that, if registered, it would operate 
as a conveyance, it would be admissible as evi¬ 
dence of a contraot of sale, though it has not 
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been registered. HlRA SINGH v. NaRAIN 
GOND, 10 C.P.L.R. 107. (5 B. 143, F.) [R.,. 

13 C.P.L.R. 172 ; 2 N.L.R. 57 ; D. t 1 N.L.R. 
147.] 

(142) — Unregistered but compulsorily regis¬ 
trable document—Admissibility in evidence — 
Divisible and indivisible transaction. —Where 
the transaction, evidenced by a compulsorily 
registrable document, is indivisible the docu¬ 
ment, if not duly reeistered would be inadmis¬ 
sible in evidence. But otherwise where the 
transaction is divisible ; thus a document in the 
nature of a bond, securing the re-payment of 
money and further providing for the hypothe¬ 
cation of certain property as collateral security 
for the loan, would, if unregistered be admissible 
to prov6 the executants liability for the Joan 
though not to prove the hypothecation. 

Krishto Lade Ghose v. Bonomalee Roy v 
5 C. 611-5 C L.R. 43. (2 C.L.R 428, D ; 4 B. 
L R., F.B., 18, F.) \F. t 11 C.L.R. 166 ; R. y 
L.B.R. 1872-1892, 195'. 13 M. 281, 15 M. 336 ; 

4 C.L.J. 510.] 

(143) — S. 49, Registration Act — Unregistered 
bond — Pledging land as collateral security — 
Admissibility. —An unregistered bond for money 
pledging land as collateral security may be 
received in evidence and it is not barred by 
s. 49 of the Registration Act. WOODOY 

Chand Jana v. Nitye Mundue. 92 W.R. 111. 

[ Appl ., 10 W.R. 252 ; F., 6 B.H.C., O.C., 134, 
12 W.R. 222, R., 7 B.H.C., O.C., 45.] 

(144) — Letter not registered — Admissibility — 

Evidence of agreement . —A letter, on which the 
plaintiff relied, though not registered and there¬ 
fore not an evidence of title, could be received 
as evidence of an agreement to convey. KHU- 
SHAE PATEE V. RESAE PaTEL, 5C.PL.R. 
102. (12 M. 505, 1 B. 190, 5 M. 115, F. ; 5 B. 

232, 10 O. 315, R.) 

(145) —Registered document — Contemporane¬ 
ous unregistered docummt vat ying the registered 
document — Sale — Mortgage. — When a person 
sets himself up as an absolute purchaser when 
he is only a mortgagee by setting up as a con¬ 
tract an agreement which is not enforceable by 
law, even though registered, because both par¬ 
ties to that agreement did not intend when 
they entered into it that it should come into 
operation, evidanoe may be admitted ter the 
purpose of defating this fraud. MAUNG ZlN 
v. SHIN AUNG TUN, L.B R. 1893—1900, 212.. 
(L.B.R. 1893 1900, 154, F. t 9 G. 898, R.) 

(146) — Act XVI of 1864, s. 51— Agreement — 
Record of Agreement by Registrar — Evidence — 
Proof of registration—Procf of signature cf Re¬ 
gistrar . — S. 51 of Act XVI of 1864, in proving 
that the Registrar should record the agreement 
there spoken of does not require him to write 
such record entirely with his own hand. The 
signature of the Registrar is sufficient. Before 
enforcing any duly registered bond without an 
suit it is not necessary to prove the signature 
or handwriting of the Registrar. The docu¬ 
ment with the endorsement of registration and 
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—7.—Miscellaneous Document a— continued. 

the agreement recorded therein becomes a re¬ 
cord, and is of itself prima faice proof of the 
registration of such dooument and further 
agreement, without proof of the signature of 
the Registrar as to either matter, though it 
will be competent to the Court to require 
further evidenoe. HOBEEBO SOBAIR v. MEER 
HOSSEIN A El, 5 W.R.S.CC. Ref., 14. 

(147) —J Entry in book recording extent of hold¬ 
ing and rate of rent—Admissibility in evidence 
— Unstamped and unregistered document. — An 
entry in a book by the lessor attested by the 
lessee, subsequent to the latter having entered 
into possession of the land under a verbal agree¬ 
ment, showing the extent of the holding and 
the rate of rent would not amount to a lease or 
an agreement for a lease, so that it might be 
used, as an admission, in evidenoe against the 
lessee in a suit for rent, although it might be 
neither stamped nor registered. NARAIN COO- 

mary v. ram Krishna Dass, 5 C. 864 = 6 G. 
L.R. 286. (3 C. 322, F.) 

(148) — Unstamped document, Admissibility 
in evidence of lor collateral purposes. — Docu¬ 
ments happening to be unstampted can be ad¬ 
mitted, when tendered in evidence, not for the 
purpose of giving effect to the documents them¬ 
selves directly, but for some other collateral 
purpose. RUSTOMJI EDUBJI CrOOS v. CUR- 
3ETJI SORABJI 0ROOS, 4 B. 349. 

(149) — Unstamped account of advance —An 

account of advances made to, and part pay¬ 
ments made by, the defendant in his hand¬ 
writing and signed by him need not be stamped, 
in order to be admissible in evidenoe. BROJO 
GOB1ND 8HAHA v. GOBUCK CHUNDER 
BHAHA, 9 G. 127. (4 C. 885, F.) 

(150) — Translations—Translation of docu¬ 
ment by Court interpreter , Authority of. — Held 
that the translation of a deed by the interpre¬ 
ter of the Court must be accepted prima facie 
aB oorrect and as evidenoe of the contents of the 
deed. IvIUZHUR HOSSAIN v. DlNO BUNDO SEN, 
Bourke, O.C., 8 = Cor. 94. 

(151) — Copy of decree — Decree , Destruction of. 
—After an appeal was filed, the decree was de¬ 
stroyed. Held that a copy in the possession of 
the appellant might be received upon evidence 
beiDg given of its authenticity. BlSHEN DYAB 

Bingh V. Khadeema, Marsh 213 = 1 Hay 

584. 

(152) — Solehnamah — Parties to suit — Repre¬ 
sentatives. —A solehnama was considered rele¬ 
vant as evidence against plaintiff, because his 
maternal uncles through whom he olaimed, 
were parties to it. MAHOMED ANWAR CHOW- 
T>HRY v. RAJ CHUNDER GHOSE, 17 W.R. 521. 

(159 Solehnamah—Defendant no party to it 

*Decision not to be based on it — Evidence of 
possession. —Though no right or title can be de¬ 
cided adversely to defendant on the basis of a 
solehnamah, to which he was not a party, it 
“would yet be evidenoe that, by an order passed 


Evidence —continued. 

-7.—Miscellaneous Documents— continued . 

on it, plaintiff was put in possession. 8REE- 
MUTTY DASSE V. PEBA RAM DaSSEE, 15 

W.R. 261. 

(154) — Dispute between ryots of same zemin¬ 
dar — Verified kyfeut produced by zemindar — 
Admissibility of kyfeut — Zemindar , Examin¬ 
ation of. — A suit between two ryots of the same 
zemindar was deoreed by the first Court upon 
a verified kyfeut put in by the zemindar ; the 
lower appellate Court, holding that the kyfeut 
was not admissible in evidence, dismissed the 
suit without enforcing the attendance of the 
zemindar. Held that the lower appellate 
Court ought to have enforced the zemindar’s 
attendance and examined him. KHETTUR 
MOHUN alias HARADHUN DUTT V. SOOBUB 
DOSS, 17 W.R. 426. 

(155) — Evidence Act , s. 34, Documents rele¬ 

vant under—Exemption from tenant's ordinary 
liability. — Though not alone sufficient to oharge 
any one with liability, documents admissible 
as evidenoe under Act I of 1872, 8. 34, are 

sufficient to answer a claim set up to exemption 
from what would be the ordinary liability of a 
tenant. BEEAET KHAN v. RASH BEHAREE 
MOOKERJEE, 22 W.R. 549, [R. t 10 O.L.R. 
545.] 

(15G)— Evide>ice — Sale — Governme>it Gazette . 
—In order to prove the actual conditions, on 
which a sale deed was executed, the Government 
Gazette advertising the sale and a printed 
paper containing the conditions of sale referred 
to in the Gazette, were admited in evidenoe. 
JOTENDRO MOHUN TAGORE v. RANEE 
BRIJOSOONDOORY, W.R. 1864, 50. 

(157) — Evidence — Proceedings of Small Cause 
Court — Admissibility. —The summons book of 
the Small Cause Court, Caloutta, which is kept 
in accordance with the praotioo of the Small 
Cause Court and is the only record of that Court, 
is admissible in evidence, though it does nob 
bear the signature of the presiding Judge. 

Queen v. nakur Sircar, 6 B.L.R. 729. 

(158) — Evidence — Proceedings of Small Cause 
Court — Admissibility . —The record of proceed¬ 
ings in the Small Cause Court is not admissible 
in evidence unless authenticated by the signa¬ 
ture of the presiding -Judge. Therefore the 
summons book kept according to tho usual 
practice of that Court 13 not admissible in evi¬ 
dence if not signed by the Judge. QUEEN v. 

Shib Chandra Das, 6 B.L.R. 730, Note. 

(159) —Proof of decree of Small Cause Court . 

—In a suit on a decree of the Small Cause 
Court, the record of the proceedings of the 
8mall Cause Court could be proved by a copy 
of the record duly certified by the clerk of the 
Court, if it appears from such copy that the 
original has been duly authenticated by the 
Judge. HARONARAYAN V. MaNIK SING, 7 
B.L.R. App. 61. 

4 

(160) —Proceedings under Act IV of 1840 — 
Rejection as evidence*—Held (by Markby, J. 
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7.- Miscellaneous Documents --continued, 

that a Judge does Dct go further than his dis¬ 
cretion in rejecting as evidence a proceeding 
under Act IV of 1840 &YUD ABDOOL ALI v. 

MULLICK SUDDEROODDEEN AHMED, 14 W. 

R. 493. 

(161) — Proceedings of Criminal Court, no evi¬ 
dence—Civil Court to find facts for itself. —It is 
improper to admit a proceeding of a Criminal 
Court as evidence, a Civil Court being bound to 
find the facts for itself. KERAMUTOOLLah 

Chowdhry v. Gholam Hossein, 9 W.R. 77. 

[D., 14 W.R. 339.1 

(162) — Claim to stolen notes—Verdict of 
Criminal ( ourt—Evidence of oivnership. —The 
verdict of a Criminal Court with respect to the 
alleged theft of notes is no evidence of the 
ownership of such notes. PANNA Lad v. 
GAPIRAM Bazuriah, 3 B.L.R., App. 2. 

(163) — Plea of guilty — Verdict of conviction — 
Evidence in Civil case. —Though a pica of j 
guilty in a Criminal Court may be considered 
in evidence in a civil case, hat not a verdict 
of conviction. SHUMBOO CHUNDER CHOW¬ 
DHRY v. MODHOO KYBURT, 10 W.R. 56. 

i 

(164i — Documents exhibited in criminal case ' 
—Evidence of such documents in suit before 
Deputy Collector. — Documents filed in a case 
under s. 318, Code of Criminal Procedure, 
1861, are not relevant in a suit before a Deputv 
Collector. CHOODUN SINGH v. DHOORUB 
Singh, ll W.R, 171. 

(165) — Criminal judgment in evidence — 
Admissibility . — Suit for arrears of rent ; the I 
plaintiff, after allowing an abatement on 
defendant's allegation th^t a daooity had taken 
place in her house, claimed full rents on finding 
from a judgment of the High Court that no 
dacoity had taken place. Held that the High 
Court’s judgment was admissible to ascertain 
the truth of plaintiff’s case. RAJAH ENAYRT 

Hossein v. Beebee Khoobunnissa, 9 W.R. 
246. 1 

See ACKNOWLEDGMENT, 19 B. 614. | 

Value of thak and survey maps as evidence 
generally and also when question is ao to land 
being included in permanent settlement — See 
ACT IX OF 1847, pr. 3, 5, 6, 30 C. 291, P C.— 

30 I.A. 44 = 7 C.W.N 193 = 5 Bom. L.R. 1. 

• 

Evidentiary value of road cess returns render- ; 
ed under Ben. Act IX of 1880—Suit for enhance- 
meat—See BEN. ACT IX OF 1880, s. 95, soh. 
Ill, art. 2, 30 C. 1033, P.C. = 30 I.A. 177 = 8 
C.W.N. 1. 

See BEN. ACT VIII OF 1885, sf. 153, 88, 16 
C. 155. 

Entries in batwara papers as to rent payable 
by tenant, whether evidence against tenants— 
See ben. ACT V OF 1897, 13 C.W.N. 93 = 4 
Ind. Cas. 316. 

See PUN. ACT XXVIII OF 1868, s. 6, 11 P. 
R. I860, 10 P.R. 1880, 16 P.R. 1880, 17 P.R. 
1880, Rev. 


E vidence —continued. 

-7, —Miscellaneous Documents— concluded. 

Note in Patwari’s diary— See U.P. ACT' 
XVIII OF 1873, e. 12, A.W.N. 1881, 166. 

See Admission — admissions by or- 

AGAINST THIRD PERSON, 25 P.R. 1871. 

See ClV. Pro. Code, 190P, O. XIII, rr. 1, 2, 

1 B.L.R., A. C. 120 = 10 W.R, 179. * 

See Co-sharers—Suit by Co-sharers, l 

N.W.P. 244. 

See Customs—Punjab—General, 8 P.R. 

1892. 

Plaintiff alleging that bis mukarraridari 
rights were created by deeds executed by or on 
behalf of proprietary body owning shamilat — 
Deeds not registered—Deeds inadmissible in 
evidence— See CUSTOMS (PUNJAB—SHaMIBAT 

Land), 189 p l.r. 1908. 

See Enhancement of rent—‘Enhance¬ 
ment, Grounds of, 22 W.R. 350. 

See EVIDENCE ACT, 1872, s. 35, 25 A. 90 = 
A.W.N. 1902, 207. 

See Hindu Law—alienation, 8 W.R, 

519. 

See Landlord and Tenant—Transfer 

OF TENANTS’ INTEREST, 14 W.R. 211. 

Incomplete proposal to grant lease—Ad- 
i s v 1 lilt y 11 ^ ^ ® nee without registration— 

See Lease—Miscellaneous, 7 C. 70S = ic 
C.L.R. 127. 

Entries in a chowkidar’s register— See LEGI¬ 
TIMACY, P.L.R. 1900, 412. 

See Local Investigation, 8 W.R. 331. 

Recital in mortgage-deed—Sale of mort¬ 
gaged property—Admissibility of recital against 
purchaser —See MORTGAGE—SALE OF MORT¬ 
GAGED PROPERTY, 13 C.P.L.R. 1. 

See Negotiable Instruments—Che¬ 
que. 2 N.W.P. 335. 

See REGISTRATION, L.B.R. 1893-1900, 32. 
See Registration act, 1908, s. 49, L.B.R. 

1893-1900. 124. 

Chitta—Admissibility in— See RES JUDI¬ 
CATA—COMPETENCY OF COURT, 8 Ind. Cas, 
715. 

-8.—Parol Evidence. 

« 

See Secondary Evidence. 

(1)— Reliability .— Because there may be a 
sort of general feeling of doubt as to the reliabi¬ 
lity of oral testimony in this country, a judioial 
officer is not justified, for that reason and 
without any materials to warrant bis doing so, 
iu dismissing as incredible and untrustworthy 
a large body of evidence taken upon oath be¬ 
fore him, simply because it is oral evidence and 
because there is no written proof to corroborate 
it. The sworn testimony of witnesses shoulcL 
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-8.— Parol Evidence— continued. 

not be ignored and disbelieved unless discre¬ 
dited or broken down by contrary proof, or by 
matters elicited in cross-examination, which 
may tend to show that the persons giving suoh 
evidence have deliberately perjured themselves, 
or have made a false and ooncooted statement, 
or unless the evidonoe is, upon the face of it, 
so absurd or improbable that no person ought to 
believe it. DURGA PRASAD v. RAJUDIN 

Sahu, A.W.N. 1887, 69. (18 W.R. 181, P.C., 

Bel. on.) 

* 

(2) —Weight of oral evidence —Opinion of first 
Court. —Evidence of witnesses, who though not 
independent, were uot shaken in cross-examin¬ 
ation, if believed in by the Court which beard 
them and watched their demeanour, should not 
be tarown out as worthless by the appellate 
Court on mere suspicion when their statement 
is not improbable. MAQBULAN v. AHMAD 
HUSAIN, 26 A. 108, PC. = 8 CW.N. 241 = 6 
Bom. L,R. 233 = 31 I.A. 38 = 5 Sar. 583. 

(3) —Appreciation of oral evidence—Discretion 
of Court - Material document not, produced not¬ 
withstanding denial of genuineness— Inference 
by Court agaenst its genuineness .—Where there 
are witnesses on both sides in a case and they 
contradict each other, it is for the Judge to 
decide which set of witnesses to believe. Where 
a document, the genuineness of which is denied, 
would be of material advantage to a party to 
the suit and i8 not produced by him it is com 
petent to the Judge to draw an inference against 
the genuineness of the document and trust the 
witnesses of the other party, who speak against 
its genuineness. THAKUR MaHARA.1 SING v. 
GOLA, 4 C.P L.R, 126. 

(4) — Survey award sought to be set aside , 
whether can be treated as evidence — Ameen's 
report. Evidentiary value of—Rejection of oral 
testimony . reasons to be given for. —In this case, 
the plaintiff sued for confirmation of possession 
aud for reversal of the proceedings of the 
Survey Authorities, who had demarcated the 
land as that of defendants. .The High Court 
held, on second appeal, that the Sudder 
Ameea had erred in law in having treated as 
evidonoe the very survey award for the setting 
aside oi which the suit had been brought and 
in having failed to treat the Ameen’s report as 
legal evidence for the insufficient reason that 
it was founded on no documentary evidence, i 
and remanded the oass for re-trial with refer- j 
enoo to the said remarks. ESHAN CHUNDER i 

Sein v. Hurree Churn Dey, a w.R. 278. 

(5) —Oral evidence — Absence of support by 
documentary evidence—Value of parol testimony . 
—Id is not correct to hold that, for the deter¬ 
mination cf the merits of aoase, oral testimony, 
unsupported by documentary evidence is of no 
value. GlRDHAREE LAUD BlNGH v. MODHO 
ROY, 18 W.R. 823. 

(6) Non-existence of documentary evidence — 
Oral testimony of witnesses — First Court believ¬ 
ing oral testimony—Appellate Court, Duty of .— 


Evidence— continued. 

-8.—Parol Evidence— continued . 

No Court, much lees an appellate Court, is justi¬ 
fied in ruling that, in the absence of document¬ 
ary evidenoe mere parol evidence is uot sufficient 
to prove the plaiutifl's case, when it is supported 
by a number of witnesses, whose testimony is 
believed by the first Court. MOHESH ROY v. 
BOODHUN MAHTOON, 18 W R. 314. 

| (7)— Document , Execution of. denied — Oral 

1 evidence of denial. —A plaintiff denying the 
execution of document may adduce oral 
evidence to prove his contention. KHETTUR 

Mohun Audhikaree v. Gireedhur 

I GHORRYE, 20 W.R. 184. 

I 

(8) — Old document — Execution , Proof of, im¬ 
possible—Authenticity to be proved— Custody , 
Oral evidence of .— Even if a deed or other docu¬ 
ment is so old that proof of the factum of its 
execution oarmot be expeoted, its authenticity 

I must be established in some reasonable way ; 
the practice being to offer parol testimony as to 
the facts of its custody. MUSSAMUT FUREE- 
DUNNISSA V. RAM ONOGRA 8INGH, 21 W.R. 
19. 

f9) — Testimony of single witness —Act II of 
1855, s. 28. —The evidence of one witness, if 
reliable, is not insufficient to prove a fact. 
ZALEM MISSER v. MUSSAMUT KUNDUN 
Kooer, 11 W.R. 194. 

(10) —Evidence Act (I of 1872), s. 92, applica¬ 
tion of —Parol evidence admissible , when. — 8. 92 
applies only to cases where the whole of the 
terms of the contract have been intended to be 
reduced into writing. This is shown by the 

j words “adding to ” which appear in that 
section. If it were not for those words, the 
Court should have been inclined to hold, that 
s. 92 only excluded evidence, contradicting, 
varying, adding to or subtracting from such of 
the terms of a contract as had beeu reduced 
into writing. If the parties have intended to 
reduoe all the terms of the contract into writing, 
then no parol evidence is admissible ; but if 
they intended only to reduce into writing, a 
portion of the terms of the contract, they are 
entitled to give parol evidence of the terms 
which they did not intend to reduce into 
writing. JUMNA DOSS v. SRINATH ROY, 17 
C. 173, Note. [R., 114 P.L.R. 1901 ] 

(11) —Document purporting to be sale — 
Evidence Act , s. 92-- Evidence to contradict when 
admissible and when not .—It does not neces¬ 
sarily follow from s. 92 of the Evidence Act 
that suosequeut conduct and surrounding 
circumstances may not be given in evidence, for 
the purpose of showing that an apparent con¬ 
veyance is really a mortgage, This rule, how¬ 
ever, turns on the fraud involved in the conduct 
of the person who is really a mortgagee, but 
who sets himself up as an absolute purchaser ; 
and the rule of admitting evidenoe for defeating 
this fraud would not apply to an innocent 
purchaser, without notioe of the existence of 
the mortgage, who merely brought from a 
person who was in possession of the title-deeds 
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“ 8 .— Parol Evidence — continued . 

and was the ostensible owner of the property. 

Kashinath DASS v. Hurrihur Mooker- 
JEE, 9 C 898 = 13 C.L R. 11. [F.. 13 M. 494, 

2 L.B.R. 1 ; R , 16 M. 80, L.B.R. 1893—1900, 
85 and 154 and 212, U B.R. 1902, 1903, Vol. II, 
Evidence, 1,] 

S. 92, 1 E.A., 1872 —Admissibility of 
evinence of conduct — Though s. 92 excludes in 
particular instances any oral agreement or 
statement, yet evidence of conduct, e.g. % return 
of a kabuiiat, is admissible for proving that 
such return was due to an intention to make 
the kabuliyat. inoperative. SHYAMA CHARAN 
MANDaL v. HERAS MOLLAH, 26 C. 160. (25 

C. 803, F.) 

(13) —Unambiguous written contract—Con¬ 
struction—Evidence Act, s. 92. — So long as there 
is no ambiguity about a writteu contraot, 
evidence is not admissible to vary or contradict 
its terms ; and the question whether it is illegal 
or not must be decided upon the terms of the 
contract itself. JUGGERNAUTH 8EW BUX v. 
RAM DYAL, 9 C. 791. [Ov rruled , 32 C. 437 = 

1 C.L.J 155 = 9 O.W N. 305, F B.; Diss., 12 B. 
585. 17 M. 480, 85 P.R. 1899 ; R., U.B.R. 
1897—1901, Vol. II, 399.] 

(14) — Evidence — Oral evidence to contradict 
written instrument — Estoppel. — Primarily or 
ordinarily, a solemn and formal deed cannot be 
set aside by parol evidence directly contradict¬ 
ing its terms, exoept in special oases where 
fraud, mistake, surprise and other grounds 
familiar to Courts of equity are alleged. Where 
tbe plaintiffs in a previous proceeding allowed 
certain property to be attached as theirs and 
defeated their creditors by allowing defendants 
to chiim and obtain the property, held , they 
were estopped and barred from afterwards mak¬ 
ing an allegation to the contrary. MESSERS. 

Erskjne & Co. v. Okhoy Chunder dutt 

W.R. 1864, 58. 

(15) — Written document -Oral evidence , Ad¬ 
missibility of. —Oral evidence cannot be adduced 
to contradict the terms of a written document. 
The principle governing the admissibility of 
oral evidence when there is a written document 
is, is the matter of the contemporaneous oral 
agreement so outside the scope of the written 
one that they can logically subsist together, so 
that the oral shall neither contradict dot modify 
the written document.” JAMES FISCHER v. 
Robert Fischer, 6 M.H.C, 393. 

(16) Pa*ol evidence to vary terms of written 
contract—Written inurnment — Variation. — A 
plaintiff cannot sue on a written instrument 
with a variation disputed by the defendant, ex¬ 
cepting on allegations whioh, if true, would 
entitle him to obtain a rectification of the 
dooument and in a Court oompetent to grant 
such rectification. (10 B. 51, 9 C. 528, 4 B. 
594, R.) A Small Cause Court is not competent 
to grant such relief. KATLASH CHUNDRA 
KUL v. A. K. A. M. PALiINEAPPA CHETTY, 
L.B.R.-, 1872—1892, 888. [R. t L.B.R. 1893— 
1900, 154.] 


Evidence —continued. 
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““ 8*—Parol Evidence— continued. 

(17) — Evidence Act il of 1872), Proviso (4)— 
Oral agreement to rescind registered conveyance. 
Admissibility of. —No oral agreement to rescind 
a registered conveyance is admissible in evidence 
under tbe Evidence Act (I of 1872), s. 92, proviso 

(4). Umedmal Motiram v. Davlj Bin 

DHONDIBA, 2 B. 547. [R., 2 O.C, 24, 26 C. 

160]. 

) 

| (18 )—Suit for delivery of sale-deed alter 

rrgistrat inn—('ontract concluded--Consideration 
partially paid-- Non registration of contract — In¬ 
admissibility in evidence — Parol testimony ir- 
relevant. In a suit to have a deed of sale given 
up to the plaintiff after being duly registered, 
where the plaintiff s case is that tbe contract 
was concluded, though a portion of tbe consi¬ 
deration remained to be paid, held that, as the 
contract was not registered, it cannot be receiv¬ 
ed as evidence, and no parol evidence of it was 

; admissible. SHaIKH MAHOMED CHID v. 

I Kalee PERSHAD 8INGH, 24 W.R 32C. 

(19) Evidence Act , s. 92, proviso 3— Admis¬ 
sion of parol evidence—Part performance of 
obligation under contract—“Any o'ligation” 
in the above section and proviso —The rule 
that, when at the time of written contract, 
it is orally agreed that the written agreement 
shall not be of any force or validity until some 
condition precedent has been performed, parol 
evidence of such oral agreement is admissible 
to show that the condition has not. been per¬ 
formed, and consequently that tbe written 
contract has not become binding, has no appli¬ 
cation to a case where the written agreement 
had not only become binding, but had actually 
been performed as to a large portion of its obli¬ 
gation— Per Garth, C J. [F., 25 0. 401; 23., 7 
M. 19, L.B.R. 1893*1900, 154.] “Any obli¬ 
gation ’ in the above section and proviso is 
any obligation whatever under the contract 
and not some particular the contract may con¬ 
tain. JUGT A NUND MlSSER v. NERGHAN 
Singh, 6 C. 433 = 7 C.L.R. 347. 

I 

J (20 & 21) — Oral evidence as to contents of 
document.— A deed relied on by both the plain¬ 
tiffs and the defendants, under whiob tbe de¬ 
fendants specially claim, wa 3 held to be bind¬ 
ing on the defendants, who could not let in- 
evidenoe to contradict such deed. KHYROOL- 

bah v. Abdul Mujeed, 11 W.R. 307. 

(22 1 Contracts written and verbal—Evidence 

Acts of parties. — Evidence cannot b8 admit¬ 
ted in proof of a verbal stipulation to vary a 
written contract ; ncr is evidence admissible 
of the acts of the parties when it is given 
entirely and absolutely in support of such 
verbal stipulation. MADnAB CHANDRA ROY 
v. GANGADHAR SAMANT, 3 B L.R.A.C., 83 
= 11 W.R. 450. (5 W.R. 63, R ) [ Appr ., 5 C. 
300 = 4 C.L.R. 419 ; R., 4 S. 594.] 

(23)— Evidence of conduct of parties to vary 
deed — Evidence Act , s. 92.— The parties to a 
written oontraot are precluded, by s. 92 of the 
Evidence Act (with which the provisions of the 
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—8.—Parol Evidence— continued , 

Registration Aofc might be considered), from 
relying upon the evidence furnished by their 
conduct, which would be only of an oral con¬ 
temporaneous agreement, for the purpose of 
varying, adding to or subtracting from its 
terms, e.g. t to show that an out-and out sale 
was in reality intended to be only a mortgage. 

Daimoddee Pair v. Kaim Taridar, 5 c. 
300 = 4 C.L.R 419. (11 W.R. 450, R .) [F., 

5 C.L.R. 487 ; Diss., 4 B. 594, 9 C. 528 ; R., L. 
B.R. 1893—1900, 154, 9 C W.N. 178.] 

(24) — Bill of exchange—Evidence Act {I of 
1872), s. 92. — The drawer of a bill of exchange 
cannot be allowed to set up an oral agreement 
that contradicts or operates in defeasance of its 
terms. Where, therefore, a Bank discounted 
bills drawn by a consignor of goods on his con¬ 
signee against his consignments, and, having 
beea unable to recover from the consignee who 
had accepted the bills, sued the consignor, the 
latter was not allowed to set up an oral agree¬ 
ment that the Railway-receipts for the consign¬ 
ments, sent through tba Bank, were not to be 
delivered to the consignee before payment. 

Cohen v. the bank of Bengal, 2 A. 598. 
[F. t 25 C. 401.] 

(25) Admissibility of oral evidence to vary 
written instrument. —Oral evidence is inadmis¬ 
sible to prove that no consideration passed 
between the parties to a deed of sale, when it is 
solemnly admitted in the written instrument 
that such consideration had passed. MUSSA- 
MUT RAMDEE KOONWAREE v. BaBOO SH1B 
DYAL SINGH, 7 W.R. 334. 

(26) Sale-deed — Consideration , Passing- of 
—Parol evidence.— Case where the High Court 
held that parol evidence was irrelevant in a 
regularly drawn up deed of sale, where consi¬ 
deration was admitted to have passed. MUSSA- 

mut Ram Deye Kooer v. Baboo Bishen 
Dyal Singh, 8 W.R. 339. 

(27) Document, a conveyance on the face of it 
—Parol evidence to shew different operation .— 
A party executing an instrument which in on 
the face of it a conveyance or deed of sale, can¬ 
not show by parol evidence that it was not 
intended to operate as a sale or conveyance. 
SOOKNA MEDHEE v. GUKDHOO RAM MUN- 
DUL, 12 W.R. 264. 

(28) Deed, Delivery of, —Where a deed is 
delivered to the party in whose favour it is 
executed, evidence is not admissible to show 
that it was intended to operate as an esorow 

only. MOSHUM ALLY v. BALaSOO KOER, 2 

Hay 576. 

(29) Evidence—Written agreement — Con¬ 
temporaneous oral agreement—Parol evidence .— 
8uit for pre-emption in respaot of a sale. Held 
that oral evidence is not admissible to show 
that the parties did not intend that an absolute 
8ale in writing Bhould operate not as an absolute 

but merely as a conditional sale,—and 
hus to defeat a right of pre-emption. Norman 
and Pundit , JJ, % contra . Maluk Chand 

C. IV—6 
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Surma v. Karlu Chendra Surma, B.L.R., 
Sup. Yol. 399 = 5 W.R. 76. 

(30) —Deed of sale alleged to be a mortgage — 
Parol evidence not admissible. — It is incompe¬ 
tent on the part of a Court and illegal to admit 
parol evidence to vary the direct words of a 
deed of sale and make it a mortgage-deed, and 
this cot only as agaiust a party to the deed, 
but also as against an inucoent purchaser lrom 
the person in whose favour the deed was execut¬ 
ed. Mahomed azeem v. Raesooddeen, 6 
W.R. 111. 

(31) - Oral evidence — Admissibility of evidence 
to set aside deed of sale. — Held that oral evi¬ 
dence was not. admissible to set aside a deed of 
sale, which, by its terms, is clearly afc>3olute- 
JUGOBUNDHOO MOOKERJEE v. LUCKHEE- 
SUREE DEBIA, W.R. 1864, 388. 

(32) — Evidence — Written agreement — Con- 
temperaneoiiS oral agreement .— Parol evidence .— 
Verbal evidence is not admissible to vary or 
alter the terms of a written contract in cases 
in which there is no fraud or mistake, and in 
which the parties intend to express in writing 
what their words import — as for instance, to 
show that a deed of absolute sale was intended 
to operate as a mortgage. Norman and 
Pandit , J J ., centra ' — Parol evidence is admis¬ 
sible to show that a bill of sale, though absolute 
in its terms, was a mortgage. KASHI NATH 
CHATTEJEE v. CHANDI CHARAN BANERJEE, 
B L.R. Sup. Vol. 383 = 5 W R. 68. {Not F., 
8 B.L.R. 89 ; F.. 6 W.R 267, 7 W.R. 334, 11 
W.P. 450, 18 W.R. 256, 19 W.R. 333 ; Appr., 8 
W.R. 339, 9 W.R. 251, 14 W.R. 3)9, 9 C. 898 
= 13 C.L.R. 11; R , 7 W R. 408, 8 W.R. 152, 
515, 1 B. 333. 4 B 594, 9 C. 528=12 C.L.R, 
287; Cons. B.L.R., Sup. Vol. 399 = 5 W.R. 
76, 1 B.L.R., A.C., 37 ; D., 1 E.L.R,, O.C., 
28.] 

(33) — Indian Evidence Act (I of 1872), ss. 91, 
92, 115 — Parol evidence , Admissibility of , to 
prove a sale to be a mortgage. — Though parol 
evidence may be inadmissible to prove directly 
that, simultaneously with the execution of a 
bill of sale, there was an oral agreement by way 
of defeasance, yet, the Courts will look to the 
subsequent conduct of the parties; aud if it 
clearly appear from such conduct, that the 
apparent vendee treated the transaction as one 
of mortgage, the Court will give effect to it as a 
mortgage and nothing more. It cannot always 
be said that the acts of the parties are only 
indications of the unexpressed unwritten agree¬ 
ment between the parties. Conduct is evidence 
of the agreement out of which it arises ; but, it 
may, however, be very much more in many 
cases, and may often amount to estoppel, and 
evidence of conduct will be admissible under 
e. 115 of the Indian Evidence Aofc. The terms 
of the sectiou are sufficiently wide to cover the 
case of a grantor who has simply been allowed 
to remain in possession, on the understand¬ 
ing and belief that the transaction was one of 
mortgage. The rale, therefore, whioh may be 
laid down as a guide in suoh oases and as one 
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most consonant, both to the statute law and to 
equity and justice; is this, vi 2 , that a party, 
whether plaintiff or defendant, who sets up a 
contemporaneous oral agreement as showing 
that an apparent sale was really a mortgage, 
shall not be permitted to start his case by offer¬ 
ing direct parol evidence of suoh oral agreement; 
but if it appear, from the conduct of the parties, 
that the transaction has been treated by them 
as a mortgage, the Court will give effect to it 
as a mortgage and not as a sale, and thereupon, 
if it be necessary to ascertain what were the 
terms of the mortgage, the Court will, for that 
purpose, allow parol evidence to be given of i 
the original agreement. PaKSULAKSHMAN v. 
GOVINDA Kanji. 4 B. 594. [Diss., 3 L.B.R. I 
300, F.B.; F., 2 L.B.R. 1 ; R., 9 C. 538 = 12 C. 
L.R. 287, 9 C. 898, 10 C. 764, 2 C.PL.R 125, 
13 M. 494, 16 M. 80, L.B.R. 1872-1892, 
588, L.B.R. 1S93—1900, 154, 21 B. 704, 2 
Bom. L.R. 1058. 72 P.R. 1901 = 114 P.L.R. j 
1901, U.B.R. 1902-1903, Vol. II, Evidence, 1, ! 
8 N.L.R 19, U.B.R. 190 Q . 2nd Qr., Evidence 
92, 15 ; £>., 9 C.W.N. 178.1 


(34)— Evidence Act (I of 1872), s. 92— Oro.l 
evidence of intention whether admissible to 
interpret deeds - Mortgage or sale. — In deciding 
the question whether a particular deed is a 
mortgage by conditional sale or an out-and out- 
sale, oral evidence of intention is inadmis¬ 
sible under s. 92 of the Evidence Act for the 
purpose of construing the deed, nor can evi¬ 
dence of oral agreement at variance with the 
terms of the deed be admitted ; but the case 
must be decided on a consideration of the con¬ 
tents of the document with suoh extrinsic 
evidence of other circumstanoes as may show in 
what manner the language of the document is 
related to existing facts. Where there were 
two documents, the first document reading like 
a ^ale-deed and the second deed containing the 
elements of a certain date fixed for the re-pay¬ 
ment of the money, the addition to the original 
purchase-money of a sum of a money presum¬ 
ably for interest, the consolidation of the debt 
on a factories account with the principal sum 
mentioned in the deed, the giving the vendees 
the seourity on the properties comprised in the 
first document for the debt of the factories, and 
a provision that the vendor should not bo com¬ 
petent to effect a sale until the payment of the 
estimate money relating to the factories, it was 
held that the two deed 3 construed together 
amounted to a mortgage by conditional sale 
and not an out-and-out sale. BAEKISHEN 
DAS V. W F. Legge, 22 A. 149, P C. =4 C W. 

N /L 1S3==27 I A 5 8 = 2 Bom. L.R. 523 = 7 Sar. 

601. [F., 26 B. 252. F.B. = 3 Bom. L.R. 778, 

11 M.L.J. 370 = 25 M. 7 ; F. <£ Expl., 5 C.W. 
N. 326 = 28 C. 289 ; Expl.y 28 C. 256 = 5 C.W. 
N. 351; R. y 2 Bom. L.R. 1058, 72 P.R. 1901 = 
114 P.L.R, 1901, 3 L.B.R. 100, 30 C. 883, 2 L. 
B R. 99, 2 N.L.R. 57, 8 O.C. 275, 27 A. 612 = 
2A L.J. 360 = A.W N. 1905, 129 ; D. f 11 C. 
W.N. 400 = 6 O.L.J. 208, 10 C.L.J. 27, 11 C.L 
J. 39 = 2 Ind. Oas. 13.] 


* 


(34 -a)—‘Evidence Act (1 of 1872), s. 92— Exe¬ 
cution of sale-deed—Contemporaneous oral agree¬ 
ment — Admissibility of proof .—In a suit on a 
sale-deed, where the execution of the deed is 
admitted, s. 92 of the Evidence Act renders in¬ 
admissible the proof of a contemporaneous oral 
agreement between the parties, inconsistent 
with the terms of the deed, c.g. y an agreement 
to the effeot that the sale-deed was to be only 
a security for the payment of a certain sum of 
money by the defendant to the plaintiff. 

BANAPA v. Sundardas Jagjivandas, IB. 
333 fF., 3 L.B R. 100 ; 4 E. 594, L.B. 

R., 1893-1900, 154, 1 P.R. 1904 = 41 P.L.R. 
1904.] 

(35) — Presumption—Oral evidence to vary a 
deed of sate. — Where there is no presumption 
of mortgage, oral evidence to vary the express 
terms of a deed of absolute sale will be irrele¬ 
vant, radha Mohun Shamee v. Ram 
MOHUN SURMAH, 9 W.R. 251. 

(36) — Evidence — Exclusion of oral by docu¬ 
mentary evidence .—Where, in a mortgage-deed, 

>G was stipulated that the mortgage should not 
be redeemed “ from 1287 to 1298 Fasli, for 12 
years, 5 ’ held that evideuce was improDerly ad¬ 
mitted to show that the “Fasli year” alluded 
to was not the Fasli year as oommonly under¬ 
stood, but the agricultural year. SHEOBARAN 

Singh v. Bisheshar Dayal Singh, A.W.N. 
1892, 236. [R., 18 A. 389.] 

(37) —Evidence Act , s. 92 —Admission of oral 
evidence. — Where, after the execution of a deed 
of mortgage, it is orally agreed between the 
parties that, for fresh advanoe, if any, to be 
made by the mortgagee to the mortgagor, a first 
charge would be given for the season’s crop, 
such ageeemsnt would be in defeasance of the 
mortgage and, as suoh, would be inadmissible 
in evidence under s. 92 of the Evidence Act. 

Moran v. Mittu Bibee, 2 C. 58. 

(38) —S. 92, l.E.A. % 1872 —Oral evidence 

showing “ sale-deed ,” to be “ deed of gift ”— 
Admissibility .— Under s. 92, no oral evidence is 
admi69ibie to show that certain deeds of sal9 
are not deeds of sale, but deeds of gift. RAHI- 
MAN v. ELAHI BaKSH, 28 C. 70. (6 W R. 267, 

7 W.R. 428, 11 C. 486, D.) [R.. 6 C.W N. 60; 

Commented upon , 27 M. 329 ; Not F., 2 C.L. 

J. 338 ; Diss., 29 A. 473 = 3 A.L.J. 314 —A.W, 

N. 1906, 89.] 

(39 ) — Evidence Act (T of 1872), s. 92— Sale- 
deed, admissibility of evidence of oral agreement 
lo re-convey .—Where the words of conveyance 
in an apparent sale-deed formed only part of 
the real agreement between the parties, and the 
oral agreement to re-convey to the vendors which 
gave them a claim to equitable relief formed 
another part of the same transaction, it is in the 
eye of law a fraud to insist on the conveyance 
as being absolute, and parol evidence should 
therefore be admitted as for proving the fraud. 
Nor does s. 92 of the Evidence Act render 
evidence of the oral agreement inadmissible,. 
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lor, if the real agreement were proved, it would 
invalidate the document as a deed of absolute 
sale within the meaning of the first proviso to 
the section, and constitute a ground for a Court 
of equity and good conscience giving effect to it 
only as a mortgage. RAKKEN v. ABAGAPPU- 
DAYAN, 16 M. 60.' (13 M. 494, Cons.) [Z)iss., 

72 P.R. 1901 = 114 P.L R. 190). ?. N.L.R. 19 ; 

R., L.B.R. 1893-1900, 154, U.B.R. 1902- 
1903, Vol, II, Evidence, 1.] 

(40) Contract , Admissibility of parol evi¬ 
dence, to vary written evidence. -Where the 
plaint in a suit for specific performance of a 
oontraot to sell a certain share of a bouse, set 
out a written contract, and alleged that, on its 
having been subsequently discovered that the 
share was less than it was originally believed to 
be, the price was reduced by verbal agreement, 
held that the written contract must be taken 
as intact save as to the price, and that no evi¬ 
dence could be given by the defendants in con¬ 
tradiction of the other terms of the document, i 

Brown v. Cutts, 5 C.L.R. 487. (4 C.L R. 1 

419, F.) 

(41 ) —Limitation Ad , 1677, s. 19— Contents 
of acknowledgment—Oral evidence inadmissible 
to prove—Acknowledgments prior to Act , not | 
saved by Act.—3. 19 of the Limitati on Act 
(XV of 1677), says clearly that oral evidence of 
the contents of an acknowledgment may not be 
received ; nor has the Act made any saving of 
acknowledgments received or given back before 
the Act came into operation. ZlUBNISSA 

Ladlim BEGaM 8AHEB v. Motidev Ratan- ! 
DEV, 12 B. 268. 

(42) Written instrument providing for joint 
tenancy Oral evidence not admissible to show 
that separo.te specific contracts were entered into 
--Where a written instrument provides for a joint 
tenancy and joiDt contract by all the parties 
executing it to pay the whole rent of a village 
without any refereooe to the quantity of land 
in the holding of each, oral evidence is not ad¬ 
missible to show that separate specific contracts 
have been entered into by each of the parties, 
and it makes no difference that the evidence is 
put forward as evidence of a custom, MR. G. 

Lee Morris v.- Panciianada Pibbay, 3 

M.H.C. 133. 

f43) Lease granted by two co-owners jointly 

■Whether one co-owner can give lessee notice to 
quit and sue in ejectment—Oral agreement as 
to option to renew lease , inadmissible under 
9. 92, Evidence Act . — Defendant was lessee 
under a joint lease by K and P, co-owners of 
the premises. Plaintiff having purchased an 
undivided moiety from P, gave defendant 
notioe to quite the moiety from the termination 
o the lease and sued for possession. The 

fifendant 6eb up an oral agreement giving him 
^option of renewal of the lease, but it oould 
not be proved as being inconsistent with the 

firms of the lease, the reception of evidenoe in 
respect of it being barred by the provisions of 
8 » 92 of the Evidence Aofc, The notioe to quit 
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given by plaintiff alone to the defendant-lessee • 
was objected to as invalid, but it was held that 
it was not had either by reason of its having 
been issued by one only of the co-owners (the 
plaintiff), or because of its having been given 
before, and not after the expiry of the term as 
required by the lease itself. Plaintiff, one of 
the joint-lessors, had the right to give the 
notice to quit and himself to maintain the suit 
to eject the lessee. EBRAHIM PlR MAHOMED 
v. GURSETJI SORABJI DE VlTRE. 11 B. 644. 
[Diss., 20 P.L.R. 1907;!?., 29 M. 29,35 0. 
807 = 7 C.L J. 483.] 

(44) — Specific performance—Contract subse¬ 
quently varied by parol—Evidence Act , s. 92 (4). 
—The plaintiff obtained a registered lease of 
the enfciro sixteen anna3 of a certain property, 

| containing a stipulation that, on the expiry of 
the term, the lease would be renewed at the 
former rent for a like period. It- was subse¬ 
quently found that the lessor was entitled to a 
six annas share of the property onlv. There¬ 
upon, the parties oraliy agreed that the rent 
should be reduced in proportion and that the 
stipulation as to renewal contained in the 
original lease in respect of the sixteen annas 
Fhare should be regarded as applicable to the six 
annas share. On the expiration of the term 
the plaintiff sued for specific performance of the 
contract, as modified, for a renewal of the lease 
of the six annas. Held that s. 92 (4), Evidence 
Aot, precluded any proof, by oral evidence, of a 
modification of the original contract, and that 
the plaintiff was not entitled to specific* per¬ 
formance. Dwarka Nath Chattopadhya 
v. Bhogaban Panda, 7 C.L.R. 377. 

(45) — Oral evidence — Admissibility — Evidence 
to contradict document—Evidence Act , I of 
1872, s. 92. — A, by a deed of sale absolute on 
its face, transferred certain land to B, for 
the sum of Rg. 379. A alleged that, at the 
time the transaction was entered into, it 
was understood and orally agreed that the 
sale was merely by way of security for the 
payment of Rs. 400, due to a third party, C, 
under a compromise made by A with C for the 
satisfaction of a decree lor Rg. 832, which the 
latter held against A ; and that it was at the 
same tirre orally agreed between A and B that, 
on the payment of the money by A to C, the 
deed of sale should be delivered to the former. 
Subsequently, A brought a suit against B for 
the return of the hcbala, alleging that the 
whole of the money had been paid to A. Held 
that s. 92 of the Evidence Act, l of 1872, pre¬ 
vented the admission of the evidence of the 
oral agreement to contradict the deed of sale 
which had admiitedJy been contemporaneous. 
Ramdoyal Bajpie v. Heera Labb PARAY, 

3 C.L.R. 366. [R., 9 C. 528.] 

(46) — Written release — Oral agreement adding 
to terms of release — Admissibility—Evidence 
Act il of 1872), a . 92.—R and the defendants 
were members of a partnership and the business 
was carried on under the name and style of 
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Nowroji Curstji & Co. R died on 8-11-1084 
appointing P and B his executors. The ac¬ 
counts of the partnership business had remained 
unadjusted for many years prior to the death 
of R. In adjustment of such accounts, the 
executors, after examining the books, etc., of 
the firm, received from the defendant’s a lump 
sum of Rs. 8.325-11-0 a3 the amount due to 
the estate of R, and executed a release deed on 
9-11-1885 to the defendants in respect of the 
share aud interest of R in the firm. By an 
assignment in writing, dated 7-4-18S7, the 
executors assigned over to the plaintiff 1/16 of 
the share in the said firm. The present suit 
was brought by tbe plaintiff (as assignee of the 
1/16 share) to declare his right to the said share. 
He also prayed that an acoouut might be taken 
and his share of the profits paid ever to him. 
The plaintiff alleged that the amount due to 
the estate of R had not been ascertained 
accurately at the time the release deed was eye- 
cuted. He also set up an agreement among 
the partners, at the time of the release, to the 
effeot- that, exclusive of tbe amount due under 
the release, the executors should receive a 1/16 
share in the partnership. The defendants, 
who denied the plaintiff’s right to any share in 
the partnership, contended that the share and 
interest cf R and his estate in the partnership 
ceased on his death, and alleged that there was 
no agreement to give ths executors a share in 
the partnership. They also relied on the I 
release given by the executors and urged that, i 
under s. 92 of the Evidence Act, no evidence 
can be given as to the alleged agreement made 
at the time of the release. Held , that under i 
s. 92 of the Evidence Act, evidence of the agree¬ 
ment- that the executors should continue to have 
a one anna share in the firm was inadmissible, 
because it was inconsistent with the written 
release. Under the release in consideration of 
a lump sum paid to the exeoutors, the latter 
gave up all claims arising out of the partner¬ 
ship. The oral agreement added another term 
as the consideration of waiving all claims on 
the past accounts to wit,—the continuance of 
a one-anna share in the partnership. Such an 
agreement is an addition to the terms of a 
contract which had been rendered into writing 
and was inconsistent with those terms. 
COWAg.II RUTTONJI LlMBOO WALLA V. BUR- 
JORJI RUSTOMJI LIMBOOWALLA, 12 B. 333. 

(47)— Evidence Act, I of 1872, s. 92, proviso \ 
4— Meaning of “ oral”—Acts and conduct— ! 
Registered lease—Reduced rent.—The word 
oral^ in s.^ 92, proviso 4 of tbe Evidence 
Act, is used in the sense of ‘‘not committed to 
writing, and includes all unwritten agreements 
whether come to by word of mouth, or inferred 
from the acts and conduct of tbe parties. An 
agreement, therefore, by which the landlord 
agreed to accept a lower rate of rent than what 
was specified in the registered lease, and in 
pursuance of which he did accept such, reduced 
rent for a number of years, oannot be proved in . 


a suit for rent at tbe rate provided in the regis¬ 
tered lease. MAYANDI CHETTI v. OLIVER, 
22 M. 261 = 8 M.L.J. 196. [H., 2 Ind. Oas. 

160; R.,6 C.W N. 60, 26 M. 195, 129 P.W. 

R. 1908, 32 M. 281 = 19 M.L.J. 280 = 5 M.L.T. 
j 84.j 

(48) —Admissibility of oral evidence to 

vary terms of deed—Additional damages — 
Act VI of 1962. — Though undoubtedly a doou- 
i meat may be explained by oral evidence, oral 
evidence cannot be admitted to vary the terms 
of the written instrument whose terms are, in 
themselves, clear and undoubted. The award 
of additional damages under Act VI of 1962 is 
discretionary and not imperative on the 
Courts, and before awarding these damages, 
the Court, in the exercise of its discretion, 
must look to the condition of the parties t and 
the particular hardship inflicted on the land¬ 
lord by the omission of the under-tenant to pay 
rents. BABOO RAMBUDDUN SINGH v. RANEE 
SREE KOONWAR. W.R. 1864, Act, X Rul. 22. 

(49) Penalty and liquidated damages — 

Stipulation to pay compound interest on failure 
to pay interest at due date—Intention of parlies 
to treat cla?ise in bond as penal—Oral evidence , 
Aamissibility of. —Where articles contain 

covenants for the performance of several things, 
and then one large sum is stated at the end to 
be paid upon breach of performance, that must 
be considered as a penalty ; but where it is 
agreed that, if a party do or refrain from doing 
a particular thing, a sum shall be paid by him, 
then the sum stated may be treated as liqui¬ 
dated damages. A clause in a bond for pay¬ 
ment of compound interest, on failure to pay 
interest annually, was held not penal, but to 
be in the nature of an agreement to pay liqui¬ 
dated dam ig9s and, consequently, enforceable 
by 6uit. [R-, 13 C. 164.J Oral evidence was 
held inadmissible to show that the clause 
mentioned above was intended by the parties to 
operate as a penal clause. BEHARY LOLL 
DOS v. TEJ Narain, 10 C. 764. (4 B. 594, 9 

C. 528, Appr. <C D.) [£., m P.L.R. 1901 

= 72 P.R. 1901.] 

(50) Possession — Documentary evidence — 
Parol evidence.—Ca.se wbere'it was held that 
bare oral testimony without any documentary 
evidence was insufficient to prove possession of 
land. THAKOOR DEEN Tewaree v NOWAB 
Syud Adi Hossein Khan, 8 W R. 341, 

on appeal , 13 B.L.R. 427 = 21 W.R. 340=1 1.A. 
192. 

(51) Roundary dispute—Oral evidence, if 
sufficient. Oral evidence, in a boundary dispute 
is, as a rule, quite insufficient to establish 
either the fact of possession or of title. 

Goluck Ohunder Bose v. Rajah Sree- 
mud Rajeshuree Biddiadhur soondeah 
Nurrender Bahadoora, W.R. 1864, 136. 

(52) — Bought and sold notes. — Bought and 
8 °ld notes together may form the contract in 
accordance with the custom of merchants in 
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Calcutta. So, parol evidence was not admissi¬ 
ble to vary or add to the terms of the dontraot 
which had been thus reduced to writing. JADLF 
RAI V. BHUBOTARAN NUNDY, 17 0. 173. 

(53) — Oral evidence to show alterations in a 
•written acknowledgment . —Where a written 
acknowledgment has its date unauthorizedly 
altered, oral evidence to prove that date is 
inadmissible under para 2 of s. 19 of the Indian 
Limitation Act, 1877. GULAMALI v. MlYA- 
BHAI, 3 Bora L.R. 574 = 26 B. 128. 

(541— Verbal contract—Parol evidence, if ad¬ 
missible to prove. —Parol evidence oan bo admit- 1 
ted to prove a verbal contract. Ram GUTTEE ! 

v. Ibrahim ismailjee Seedat, 7 W.R. 353. j 

(55) — Oral evidence , Admissibility of—Expla - | 
nation of deed. —It is quite legal to explain a 
written document by oral testimony. CRUN- 

der Nath deb v. Gunga Gobindo Singh 

Roy, 1 W.R. 94. 

(56) — Deed — Explanation by oral evidence .— 
Case where it was held that parol evidence was 
admissible to explain a deed. Baboo Dhun- 
PUT SINGH DOOGUR ROY BHADOOR v 

Sheikh Jowahur ali, 8 W.R 152. 

(5/) Commission — Execution—Attendance 
of witnesses— Production of telegraph messages 
—Sanction of Government — Verbal guarantee 
— -Parol evidence. —Where a commission was 
issued early in November 1869 and the suit was 
fixed for hearing on 10th January, 1870, held 
that the Judge allowed a reasonable time for 
the return of the commission. It is not the 
duty of the Court to seo to the execution of the 
commission. It is the duty of the party who 
has obtained the commission to take such steps 
as may be necessary to secure the attendance of 
the witnesses he desires to examine before the 
commissioner. An officer in the telegraph 
department cannot, without the sanction of the 
Government, disolose the purport of a message 
which has been despatched or received through 
his office. If he doe3, he is liable to the penal¬ 
ties prescribed by the Act. When the parties 
require the production of such messages, it is 
for them and not for the Judge to obtain the 
necessary sanction. The Judge having no 
certain knowledge of the existence of the 
messages required and no information of their 
substance, was clearly right in requiring the 
defendants to take what further steps might be 
neoeasary to ascertain and procure sanction for 
the production of such messages as they con¬ 
ceived to be material to their defence. Although 
there is no Act in India similar to the Statute of 

prance which requires that guarantees should 

be in writing, it is the duty of a Court when a 
Parol guarantee is asserted, to require that it bo 
supported by cogent and conclusive proof. 1 
LEKHRAJv. Palee Ram, 2 N.W.P. 210. 

(58) Native purda ladies — Protection. —A 
Mindu purda woman is entitled to receive in 
inis Court that protection which the Court of 
Chancery in England always extends to a weak, 
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ignorant and infirm person, and to persons who, 
for any other reasons, are specially likely to bo 
imposed on by the exertion of undue influence 
over them. The undue influence is presumed 
to have been exerted, unless the contrary be 
shown. It is, therefore, in all dealings with 
those persons who are so situated, always 
incumbent on Ihe person who is interested in 
upholding the transactions to show that its 
terms are fair and equitable. The most usual 
mode of discharging this or\7ts is to show that 
the lady had good independent advice in the 
matter, and acted therein altogether at arm’s 
length, from the other contracting party. The 
same burden of proof lies on any one who, 
standing before the Court, in reliance upon a 
contract made with any one, whether put dana- 
shin or other, towards whom he is in any fiduciary 
position relating to the subjeot of contract. 

Kanai Lae Jowahari v. Kamini Debi, 

1 B L.R. O.C., 31, Note. [F., 1 B.L.R., O.C., 

■ 28 ; 22 W.R. 443 ; R. t 26 C. 891 = 3 C.W.N. 670, 

! 31 C. 233 ] 

^ (59) Purda lady — Suit, to set aside sale— 
Fraud—Parol evidence. — Where a purda lady 
brought a suit to set aside a bill of sale obtained 
by a collusion and fraud, hdd that parol evi¬ 
dence was admissible to show that the bill of 
sale was intended by her to operate only as a 
mortgage, and to vary the rate of interest there¬ 
in stipulated for. MANOHar Dass v. Bhag- 
BATI DASI. 1 B.L.R, O.C., 28. [ Appr. % 8 B.L. 

R., O.C., 89.J 

(60) —Extrinsic evidence— Identification of 

thing referred to in ivntten agreement.— Extrin- 
sio evidenoe is admissible to identify the thing 
I referred to in a written agreement ; as for in” 
stance, in a contract to deliver a quantity of 
grain (gilia) at a particular time, parol evi¬ 
dence is admissible under certain restrictions to 
show what kind of grain the contracting par¬ 
ties had in their view at the time the contract 
was made. VALLA BIN HATAJI v. SIDOJI BIN 
KONDAJI, 5 B.H.C., A.C., 87. 

(61) —Written agreement—Parol evidence to 
show true intention —Small Cause Court's power 
to amend agreement.— Parol evidence proving 
that a written instrument does not correctly 
set forth the terms of the arrangement between 
the parties, will justify a Small Causes Court as 
a Court of equity in amending the agreement 
in a suit for the purpose. WILLIAM THOMAS 
FREWIN v. L. J. PAUL, 12 W.R. 532. 

(62 ) —Proof of agreement by oral evidence— 
Decree. Oral evidence is relevant, to prove the 
existence of an agreement, aDd, if sufficient, 
will justify the decreeing of a claim, GOLUCK 
KlSHORE ACHARJEE CHOWDHRY V. NUND 

Mohun Dey Sircar. 12 W R. 394, 

(63) Parol evidence — Explaining written 
instruments and intention of parties — Evi¬ 
dence to supply words in deed partially destroyed 
by insects .— The lower Court received parol 
evidenoe to supply words in an old deed, lost in 
oousequenoe of the parts on which they were 
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written having been eaten by insects, Held that 
the parol evidence was properly admitted. 

Benodhee Lall Roy v. Dulloo Sircar, 
Marsh 620. 

(64) — Evidence Act (I of 1875), s. 92— Bond 
—Contemporaneous oral agreement for dis¬ 
charge — Payment. —In a suit on a bond, evi¬ 
dence is adraipsible of a contemporaneous oral 
agreement by which the parties agreed that the 
debt should be liquidated from the usufruct of 
certain property which was assigned by the 
obligor to the plaintiff at the time for that pur¬ 
pose. 8. 92 is no bar to an inquiry as to the 
foundation of such a plea of payment. GOVIND 

Proshad Roy Ohowdhry v. anund Chun 
DER Chowdhry, 4 C L.R. 274. 

(65) — Stivulaticn hi document—Payments 
endorsed —Poor/ of payment by other evidence , 
not excluded .—A stipulation in a document 

A.’ 

that no other payment except payments endor¬ 
sed on the document itself shill be admitted 
does not exclude proof of payment by other 
evidence. A. SASHACHEELUM CHETTY v. 
T. GOVINDAPPA, 5 M.H.C. 451. [F., 3 M.L. 

J. 9, 3 Ind. Cas. 291 ; Appr., 1 B. 45 ] 

(66) —Contemporaneous oral and ivri'ten con¬ 
tracts — Collateral oral agreement. —When the 
terms of a contract have been reduced to writ¬ 
ing, but that contract is entered into by both 
parties on the distinct understanding that it is 
only to be enforced as a collateral contract, if 
the principal contract, an oral one, between 
the same parties is net carried out—the 
principal contract being one to supply paddy 
against advances received — or is only to be en¬ 
forced on a specified contingency occurring, the 
principal contract beiug a lean of monev with 
promise to re pay it, oral evidence is admissible 
as to the contemporaneous oral agreement. 
This evidence is not excluded by s. 92 of the 
Evidence Act. MAUNG Tha Zan v. MAUNG 
PU, L.B R. 1893 — 1900, 291. (L,B.R. 1S93, 
1900, 154. F.) 

(67) — Limitation Act (XIV of 1859), s. 15 — 
Oral evidence admissible to determine subject or 
object of admission contained in document .— 
There is nothing in s. 15 of the Limitation Act. 
to warrant the inference that a document must- 
be self-contained, and that nothing extra the 
document can be looked at to determine the 
subject or object of the admission. PaDMA- 

NABAN NUMBUDRI V. KUNHl KoLENDAN, 5 
M.H C. 320. 

(68) —Stipulation in bond that payment of 
money due und r it shall be endors'd nn bond 
and that no other evidence of payment is admis¬ 
sible — Other evidence of payment not excluded. 
—A stipulation in a bond that payments of 
money due under it shall be endorsed on it and 
the obligors shall nob claim remission of pay¬ 
ment not so endorsed does not preclude them 
from proving by other evidenoe a payment 
made. SULTAN BlBI v. MAGATA SAHU, 3 

M.L.J. 9. (5 M.H.O. 451, 1 B. 45, 8 W,R. 
316, R.) 


(69)— Evidence Act (1 of 1872), s. 92, cl. 2— 
Promissory note—No mention of interest — Sub¬ 
sequent oral agreement to pay interest .— Where 
a promissory note is silent as to interest, s. 92, 
ol. 2 of the Evidence Act, does not preolude 
a party from setting up and proving a subse¬ 
quent oral agreement to pay interest. SOW- 
DAMONEE DEBYA V. A. SPALDING, 12 C.L.R. 
163. 

i70)— Evidence — Hatchitta — Contempora¬ 
neous oy al agreement — Interest. —In a suit upon 
a hatchitta, the Court, having regard to the 
informal nature of the document sued on, 
allowed evidence to be given of a contempora¬ 
neous oral agreement to pay the amount with 
interest even though no mention of interest was 
made in the hatchitta itself. UMESH CHUN- 
DER BANEYA v. MOHINI MOHUN DAS, 9 
C.L.R. 301. [R., 7 Ind. Cas. 721.] 

(71) —Suit tor principal and interest under 
bond — Assignment of rent due to obligor in lieu 
of interest , interest not claimable by obligee —* 
Oral assignment of rent in lieu of interest , not 
a subsequent oral agreement within s. 92 of the 
Evidence Act. — In this suit to recover th6 
principal and interest under a bond, the de¬ 
fendant pleaded, as to the claim ior interest, 
that, subsequent to the making of the bond, a 
jamog was come to, by which the plaintiff 
agreed to take the rents of certain tenants in 
satisfaction of 1.he interest and that he was 
therefore precluded from claiming to recover 
interest on the bond. The jamog. in effect, 
amounted to a novation, by which tha landlord, 
the present defendant, assigned the rent to the 
creditors, and the tenants, from whom the rent 
was due, being parties to that arrangement, 
agreed th^t they would pay their rent to the cre¬ 
ditor, and not to the landlord, and the creditor 
on his part agreed to accept the same in satisfac¬ 
tion of the interest which would otherwise be 
payable uuder the bond. The result of such a 

| novation was that the right of the creditor to 

| recover interest under the bond from the defend¬ 
ant was gone. (7 A. 256, R). The jamog set 
up by the defendant in the above case was held 
not to constitute a subsequent oral agreement 
rescinding or modifying a registered contract 
so a* to fall within the prohibition in s 92 of 
the Evidence Act. It had been accepted by the 
plaintiff in satisfaction of interest, and it would 
modify the contract no further than if the 
plaintiff h?«d accepted a payment in discharge 
of the interest, and it was therefore competent 
to the defendant to give oral evidence of the 
same. AUTU SINGH v. AJUDHIA SAHU, 9 A. 

| 249 = A. W N. 1887, 27. [R., 129 P.W.R. 1908.] 

j (72)-^-Promi$e of payment of interest — Am¬ 
biguity — Evidence. — If a note of hand promises 
re-payment with interest at a given rate, with¬ 
out stating either per mensem or per annum, 
it must be construed with reference to previous 
transactions between the parties. MAHOMED 
SUMSOODEEN v. MOONSHEE ABDOOL HUQ. 
WR. 1864,379. 
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<73 )—Discharge of obligation in xoriting — 
Proof by oral evidence .— Oral evidence of the 
discharge of an obligation executed in writing is 
admissible. RAM ANADAMISARAIYAR v. RAMA- 
BHATTAR, 2 M H C. 412. 

(74) —8*m*da.«feat— Proof . — Oral evidence 
may be employed to prove the payment of a 
debt duo on a samadaskit. GUMAN GADDU- 
BHAI v. SORABJI BaRJORJI, 1 B H.C. 11. 

(75) — Oral evidence, varying written contract, 
showing that part of consideration has been 
otherwise applied as agreed between parties — 
Admissibility-'Evidence Act , 1872, s. 92 .— Uoder 
proviso 1 to 9. 92 of the Evidenoe Act, a party 
to a contract may prove a fact such as 14 want or 
failure of consideration” ; but then, if a party 
to a contract under that proviso be allowed to 
prove want or failure of consideration, hie 
opponent would cot be bound by the recital in 
the contraot, but would be competent, in 
answer to ibe case made by the other side, to 
adduce evidence, in order to prove that the j 
“ consideration ” was different from that reoit- 
ed in the contract. (‘2 B L.R. P.C , 44, Appl ) 
Held also that the defendant, in a suit to re¬ 
cover money under a deed of putowa , was entitled 
to set up a separate oral agreement, whereby the 
plaintiff was to refund half the sum stated in 
the deed, on account of a debt due from his 
relative, under proviso 2 to s. 92 of Evidence 
Aot. Such an agreement would not be incon¬ 
sistent with the terms of the written contraot, 

Lada Himmat sahai 'Singh v. Lde- 

WflELLEN, 11 C. 486. [F,, 13 A. 168 = 

A.W.N. 1899, 16, 5 C.W.N. 158, 10 C.L.J. 
27 ; D. t 28 C. 70 ] 

# | 

(76) —Indian Evidence Act (I of 1872), s. 92 — 

Extraneous evidence as to mode of p'lifmeYit of 
consideration .—If s. 92 of the Indian Evidence 
Act does not preclude a party to a Bale-deed 
from showing lhar, notwithstanding the reoi- 
tals to the contrary in the deed itself, no con¬ 
sideration actually passed, dr that the actual 
consideration was different from that stated in 
the deed, it is equally open to such a party to 
prove under what circumstances the payment of 
consideration was postponed and what was the 
mode agreed upon as to the payment of it. The 
admitting of such evidenoe is not allowing 
evidence to be giveu to vary or contradict the 
terms of the sale-deed, but only the receiving 
of evidence as to the mode in which the amount 
of consideration agreed upon in the sale-deed 
was to he paid lNDARJIT v LAD CHAND, 

18 A. 168= A.W.N. 1896. 16; Reversed on appeal , 

Sah Lad Chand v. Indarjit, 27 I. A. 93 = 4 
C.W.N. 483 = 22 A. 370 = 7 Sar. 702 = 2 Bora. 
L.R. 53. (3 B. 159, 11 C. 486, 9 A. 392, R.) 

[R., 1 P R. 1904 = 41 P.L.R. 1904, A.W.N. 
1907. 181 = 4 A.L.J. 441, 10 C.L J. 27, 2 Ind 
Cas. 13, 11 M L.J. 370, 25 M. 755, 27 A. 612 
*2 A.L.J. 360= A.W.N. 1905, 129.] 

(77) —Deed reciting consideration as paid — 
Oral evidence to prove non-payment admissible 
T “Pdiol evidence not admissible to vary deed 

The lower appellate Court had relied on the 
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evidenoe that, by an additional oral contract, 
it was agreed that the vendor should, at the 
time of the sale, only have a email portion of 
the consideration in the deed recorded as receiv¬ 
ed in full, and that the right of the vendor to 
demand the rest was to remain in abeyance until 
the vendee should get a decree in a pending suit, 
and further that the rights of the vendor to 
recover any balance would cease and determine 
if that suit be decided ultimately against the 
vendee. This evidence, the High Court held, the 
lower Court should not bravo received, being oral 
evidence, to vary the original contract in one 
of the essential conditions, viz., regarding the 
time and mode of payment of the major portion 
of the consideration money. SHEEWAB SINGH 

v. Shaikh asgur adi, 6 W.R 267. [/*., 28 

C. 70 ; D., 7 W.R. 403, 8 W.R. 339 ] 

(78 1 — Written instrument—Contemporaneous 
oral agreement — No consideration for instr?c- 
menty —Where a plaintiff attempts to enforce, 
as a contract of loan binding upon the defend¬ 
ant immediately upon its execution, an 
instrument, which he verbally agreed at the 
time should aot so operate, and for which the 
defendant did not receive consideration, it is 
open to the defendant to adduce oral evidence 
in support, of the agreement. ANNaGURUBADA 

Chetti v. Kristnasami Nayakkan, 1 M.H. 
C. 457. [#., 6 C. 433 = 7 C.L.R. 347.] 

(79) — S. 92, Evidence A.ct — Proof of con¬ 

sideration. — Tae provisions of s. 9i, Evidence 
Act, do not prohibit the disproof of a recital in 
a OTntract as to the consideration that has 
passed, by showing that the actual consideration 
was something different to th it alleged. VASU- 
DEVA v. NARASAMMA, 5 Kf. o. [R., 11 1V1. 
213 ; F , 10 C.L.J. 27.] 

(P0 —Suit for unpud purchase-money — Ad¬ 
missibility of oril evidence to show hoto pur¬ 
chase-money had been apportioned. — Where a 
vendor sues for unpaid purchase-money, oral 
evidence can be admitted to show how the 
pureh*se-monev had been apportioned. DOOKHA 

Thakoor v. Ram Lad Sahee, 7 W.R. 408. 

(81) —Admissibility of oral evidence to prove 
non-piyment of consideration. —Oral evidenoe 
can ne admitted to prove that no consideration 
was paid, or that it was not paid in fulJ, not¬ 
withstanding a recital in the bond to the con¬ 
trary. Shaikh wadee Mahomed v. shaikh 
KUMUR ADI, 7 W.R. 428. 

(82) — Euidence Act (1 of 1872), s. 92— Con¬ 
sideration — Oral evidence. — S. 92 of the 
Evidence Act prevents the admission of oral 
evidence for the purpose of contradicting or 
varying the terms of a contract, but does not 
prevent a party to a contract from showing that 
there was no consideration, or that the con¬ 
sideration was different from that described in 
the oontraot. Oral evidence may be adduced 
to show that the bond purporting to have been 
given for a ready money consideration waa 
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really exeouted for an existing debt. HOKOM- 

CHAND V. HlBABAii. 3 B. 159. j\F., 10 C L.J. 

27 — 2 Ind. Cao. 953 ; Appl., n M. 213 ; R., 18 

A. 163 = A.W.N. 1696, 16, 15 C.P.L.R. 24, 9 

Bom. L.R. 393 ; D., 1 P.R. 1904 = 41 P L.R. 

iyui. j 

(83) —Native bonds—Admission by debtor as 

to receipt of consideration—Oral 'evidence to 
prove partial failure of consideration. — Where 

an ordinary simple bond executed by a native 
of India contained an admission that the 
consideration for the bond had been received by 
the obligor, it was still open to the latter to 
prove that only a part thereof had been received 

by him. Zemindar S g. r. v. bomaya 
Nayik v. \IRAPPA Chetti, 2 M.H.C. 174. 

(84) — Indian Evidence Act (I of 1872), s. 92 

Admissibility of oral evidence m questions be 

tween persons who are not panics to document.— 
^fhere there was a dispute between a father and 
liis daughter about certain properties comprised 
in a sale-deed executed by a relation of theirs in 
favour of the daughter, the daughter contend¬ 
ing thau the transaction, though purporting to 
be a sale, was really a gift in her favour, and the 
father alleging that the document was really a 
sale and that it had been executed in favour of 
the daughter benami for himself, oral evidence 
by the daughter in support of the gift set up was 
held to be admissible and not barred by s. 92 
of the Indian Evidence Act, for the question 
did not arise between the parties to the instru* 
ment, as, though both the father and daughter 
claimed through one and the same person, yet, 
so far as the present matter was concerned] 
they could not be treated as parties contracting 
with each other, or the oral evidence treated as 
let in to vary the terms of any written agree¬ 
ment between them. PATHAMMAL v. SYED 
KADAI RAVUTHAR, 27 M. 329. (29 C. 70, 

9onaho 29 A ‘ 473 = 3 A.L.J. 314 = A.W.N. 

lyub, by.j 

(85 ) —Evidence Act (I of 18721, s. 92— 1 “ £s- 
tween the parties ,” meaning of—Exchision of 
evidence of oral agreement. —The words refer to 
the persons who on the one side and on the 
other come together to make the contract, and 
would not apply to questions raised by the par- 
ties on the one side inter se, and not affeofcing 
the other party to the contract, touching their 
relating to each other in the transaction. 
Plaintiff sued defendant for ejectment from the 
premises, alleging that he alone was the real 
pnrohaser, and that defendant was onlv nomi¬ 
nally associated with him in the sale-deed. Htld 
that the plaintiff might adduce oral evidence 
to show that be alone was the real purohaser 
notwithstanding that the defendant was de¬ 
scribed in the deed as one of two purchasers. 

V r Madao Ram. 10 A. 421 = A. W. 
N. 1888, 127. [R., U.B.R. 1892-1396, Vol. II 
354, 3 O.C. 260 ; F. t 25 A. 337.] 

(86) Explaining written instruments and 
intention of parties—Evidence that bond was 
executed in different capacity from what appears 


E videace —continued, 

'8* Parol Evidence— continued. 

—It is competent to a party to show that a 
bond executed in favour of A was really in 
favour of B, and that A was a party to it mere¬ 
ly in the capaoity of gomasfcah of B. 8UHOO- 

dera v. Ram Rutton Tewabee. Marsh 3=» 

1 Hay 24. 

(87) Documcat — Evidence— ■ Use of one per¬ 
son's name benami for another. Admissibility of 
oral eiidence to show. —la this oase plaintiffs 
urged on special appeal that the lower appellate 
Court should not have admitted parol evidence 
contrary to the terms of the deed filed in the 
case. The High Court held that the lower 
Court had not admitted parol evidence to alter 
the nature of the transaction entered in the 
written statement ; it had admitted evidence 
merely to show that the name of the party used 
in it was only a benami for another person. 
And there is nothing to preolude the admission 
of verbal evidence for such a purpose. Tara 
Monee Debia v. SHIBNATH Tulaputtdr 

6 W.R. 191. u ’ 

(98) Parties to written contract—Circum¬ 
stances of transaction—Parol evidence. —Parol 
evidence is admissible to prove circumstances 
connected with a transaction between the par¬ 
ties to a written contract. PHELOO MONEE 

Dossia v. Greesh Chunder Buttachar- 

JEE, 8 W.R. 513. 

(89) — Evidence — Admissibility of parol evi- 
aence among Hindus to show benaini character 
of conveyance.—As between Hindus, where 
Lmd ia purchased and the conveyance taken in 
the name of one, but the purchase-money, alto- 

• ^ comes from another, a writ¬ 

ing is not absolutely necessary to establish a 
trust in favour of the latter. PALANIYAPPA 

Chetti v. arumugam Chetti, 2 M.H.C. 26. 

(90) — Benami purchase—Purchase by hus¬ 
band in name of wife—Sale cf property in action 
agaiast husband Claim by assignee from wife 
—Proof of collusion be tween husband and assig- 
nec — Validity of claim .— A Muhammadan hus¬ 
band purchased property in the name of his 
wife, but the property was sold in au action 
against him. The wife’s brother however 
claimed the property under an assignment from 
the wife and the Court found collusion between 
the husband and the brother. Held that it was 
competent to the Court to arrive at the finding 
that the property stood iu the name of the wife. 

Special appeal No. 366 of i86i, 2 M.H C. 

27, Note. [R., 2 M.H.C. 26.J 

(91) Evidence Act , s. 92 —Civ. Pro. Code , 
s. 317. — By an agreement in writing, the 
defendant promised to convey to the plaintiff 
certain land, which it was alleged he had bid 
for at an execution sale on account of plaintiff, 
and for which the deposit had been made by 
him on plaintiff’s account, and that plaintiff 
himself had paid the balance. Iu a suit by the 
plaintiff to recover the land, he is not precluded 
by 8. 92 of the Evidence Act from proving that 
the defendant’s purchase was not benami but 
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was made on bis own account, under circum¬ 
stances, which would entitle the plaintiff to sue 
for the specific performance of a contract to 
convey. KDMARa v. SRINIVASA, 11 M 213. 
[*\, 10 C.L.J. 27.] 


(92)— S. 92, l.E.A. — Agreement to reduce rent 
admitted by lessor. —When the agreement to 
reduce rent is admitted by the lessor, the lessees 
oan rely on it. S. 92, I.E.A., does not affect 
the case. 8 ATYESH CHUNDKR SIRCAR v. 
DHUNPUEi 8 INGH, 24 C. 20. \_F ., U.B.K. 

1897-1901, Vol. II, 379, 24 B. 609 = 2 Bom. L. 1 
R. 422 ; D. t 6 C.W.N. 60 ; R , 10 C.L.J 570.] j 


(93 )—Evidence of contemparaneous oral agree - 
ment — Fraud—Evidence Act , s. 92.—In a suit 
to recover rent under a kabuliyat, held that 
evidence of an oral agreement set up by the de¬ 
fendant, while admitting execution of the kabu- 
liyat, was admissible for the purpose of proving 
the fraudulent oharaoter of the transaction be¬ 
tween the parties. KASHINATH CHUCKER 
BUTTY v. BRINDABUN CHUCKERBUTTY, 10 
C. 649. 


(94) — Suit for enhancement of rent —Rise in 
the value of produce .—In a suit for enhance¬ 
ment of rent, on the ground, among others, of 
the rise in the value of the produce of the land, 
the evidence of oultivators regarding the prices I 
in the locality for a number of years was held 
to be relevant and worthy of consideration. 

Huro Prosad Roy v. Woomatara debee 

7 C. 263 = 8 C.L.R. 449. 

(95) — Proof of defendants mukdee kasbt land 
and amount of rent — Pottah and kabuliat , if 
necessary— Oral evidence. —A Judge maintain¬ 
ing that oral evideuce is of no value, without a 
pottah and kubooleut to prove the quantity of 
defendant’s mukdee kasht land and the amount 
of rent, misdirects himself in point of law as to 
what was necessary in deciding the facts. 
DlNOO 8 INOH v. DOORGA PERSHAD, 18 W.R. 
348. 

(96) — Obscure pottah — Evidence —An obscure 
pottah may be elucidated by oral testimony. 

Mohun Lall Roy v. Unnopoorna Dassee, 

9 W.R. 866 . 

(97) — Evidence Act ( I of 1872), s. 92, provisos / 

2 and 3—Kabuliyat— Oral evidence — Admissi¬ 
bility, —In a suit for rent due under a kabuliyatt 
the defence was that the tenant was not put in 
possession of all the villages aud therefore he 
was not liable for the whole claim. Held , that 
a contemporaneous oral agreement is admissible 
in evidence to show that, at the timo the 
kabuliayt was granted, it had been agreed 
between the plaintiff and the defendant, the 
title of the former being under dispute, that 
the whole rent payable under the kabuliyat 
should be payable in respect of such of the 
villages as should actually oome into defend¬ 
ant’s possession. In the absence of any express 
stipulation in the lease that the defendant 
should only pay rent on his being put com¬ 
pletely in possession, such oral evidence is 
admissible* No doubt, as a general rule, the 
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Court does not ordinarily enforce payment of 
rent unless the lessor puts the lessee in posses¬ 
sion ; but it is quite competent to parties to 
waive any such privilege. RAM KlSHORE 

Lall v. Nund Ram, 4 C.L.R. 100. . 

(98) —Claim to exclusive right to kunwa — 
Muniokhub khusrah , Reliance on where original 
khusrah contrary to it — If, as in a suit to 
establish an exclusive right to a kunwa , every¬ 
thing depends on the oral evidence, the Princi¬ 
pal Sudder Ameen, in appeal, should reoord 
Borne opinion on the evidence ; and he is wrong 
in relying on a muntokhub khusrah, which is 
contrary to an entry in the original khusrah. 
RAMPUT TEWAREE V, SHEO SUHAYE SINGH, 
11 W.R. 159. 

(99) — Oral evidence , when admissible to 
defeat deed—Fraud —It is a maxim of law that 
oral evidence is admissible to defeat a written 
oontraot only where mistake or fraud is proved. 
So, oral evidence is not admissible to prove 
that an absolute deed of sale was intended to 
operate merely as a mortgage. KaSSIM MUN- 
DLE V. 8 REEMUTTY NOOR BEEBEE, 1 W.R. 

76. [F., B.L.R , Sup. Vol., 383 = 5 W.R. 

68 .] 

(100) — Proof of real intention of parties by 
parol evidence. — Oral evidence may be adduced 
to show that owing to the ignorance of the 
draftsman, a deed of sale did not truly express 
the real intention of the parlies. THAKUR 

Rohini Singh v. Vishwanath Brahmin, 
13 C.P.L.R. 33. 

( 101 ) — Indian Evidence Act , s. S 2 , proviso ( 1 ), 
scope of —Admissibility of oral evidence to prove 
mutual mistake of fact—Equity—Rectification 
of deed. —It is open to the Court, having regard 
to proviso ( 1 ) to s. 92, Indian Evidence Act, to 
allow oral evidence of mutual mistake of fact 
to vary the terms of a deed. Where there is a 
mutual mistake of fact in a deed, a Court 
administering equity will interfere to have the 
deed rectified. Proviso 1 to s. 92 does not 
limit the admissibility of oral evidence to a 
suit to obtain a decree on the ground of 
mistake— Per Banerjce , J. Mahendra NATH 
MUKERJEE v. JOGENDRA NATH CHOW- 
DHURY, 2 C.W N. 260 [ F ., 3 L.B.R. 227.] 

( 102 ) — S . 92, Evidence Act (I of 1872) — 

When oral evidence may le given —For the 
purpose of showing that a document does not, 
and was not intended, to contain the whole of 
the contract between the parties, oral evidence 
may be given. When evidence so given conclu¬ 
sively establishes that the whole contract is 
contained in the document or documents, no 
evidence will be admitted to contraciot, vary, 
add to or subtract from ifs terms. That being 
so, to ascertain the intention oi the parties, all 
the Court has to do, is to construe the written 
dooument or doouments. COHEN v. SUTHER¬ 
LAND, 17 C. 919. 

(103) —Writing not intended to contain whole 
agreement—Admissibility of verbal evidence to 

modify terms .—Parol evidenoe is admissible to 
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— 8,—Parol Evidence— continued. 

modify the terms of a written contract, if the 
parties did not intend the writing to contain 
the whole agreement between them. BEHAREE 

TjA Li Li DEY v. KAMINEE SOONDUREE, 14 
W.R. 319. | 

] 

(104) - Written contract — Oral evidence, 

Admissibility ol — Waiver.— Notwithstanding a 
paper writing which purports to be a contract 
may be produced, it is still competent to the 
Court to find upon sufficient evidence that the 
writing is not really the contract. And the 
right of groundless defence does not afieot the 
rul9 itself, although it suggests oaution in 
action on it. Per Eernan, J. — After an agree¬ 
ment has been reduced to writing, ic is 
competent to tho parties, at any time before 
breach of it, by a new contract not in writing, 
either altogether to waive, dissolve, or ennui 
the former agreement-—aod thus to make a | 
new contraot. G. KUTHNA MUDADIYAR v. 
ARUMUGA MUDaLIYAR, 7 M.H.C. 189. [ R. 

1 B. 333, 9 C. W.N. 178.1 

(105) — Sale or mortgage — Oral evidence — 

■ Admissibility, —Oral evidence is admissible to 

show that a deed which purports to be one of 
absolute sale, is in reality a mortgage. KASHI- 

NATH ROY v. NOWCOWRY KOONDOO, 1 
W R. 22. 

(106) — S. 92. Evidence Act —Oral evidence to 

prove that a sale deed was intended to operate 
only as mortgage,— Oral evidence of the acts 
and conduct- cf parties, such as oral evidence 
that possession remained with the vendor, 
notwithstanding the execution of a deed of 
out-and-out sale, is admissible to prove that i 
the deed was intended to operate only as a I 
mortgage. PREONATH 8HAHA v. MADHU 
SUDUN BHUIYA, 25 C. 603, F B. = 2C.W.N. 
562. [F., 2 O.C. 160, 28 C. 256 = 5 C.W N 

351, 28 C. 289 = 5 C.W.N. 326; R., 72 P r! 
1901 = 114 P.L.R. 1901, 9 C.W.N. 178, 3 L.B. 

R 100 ; Diss., 3 N.L.R. 19 ; D , 6 C.W.N. 
60.] 

(107) Contract in writing — Parol evidence — 
Mortgage Sale. A contraot in writing was 
admitted by the parties, but it was held that 
the defendant- could give parol evidence to 
supplement the written contract and show that 
it was intended to ba a mortgage and nob an 
absolute bill of sale. BHOLANATH KHETTRI 

v. Kadiprasad Agurwalla, 8 B.L.R. 87. 
[R., 1 B. 333, 4 B. 594.] 

(108) Evidence Act, s. 92. — Where one party 
alleges that a transaction 13 a sale and the 
other contends that it is a mortgage, oral evi¬ 
dence is admissible to prove that the real trans¬ 
action is a mortgage. VENKATRATNAM v. 
REDDIAH, 13 M. 494. [Cons., 16 M. 80 ; R , 
L.B.R. 1893-1900, 154. 114 P.L.R. 1901 = 72 
P.R. 1901, 3 N.L.R. 19.] 

(109 '/—Oral evidence showing that document 
purporting to be a sale is a mortgage in reality — 

4 Evidence Act , a. 92.—Oral evidenoe was held 
. admissible to show that a certain document, 
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relied upon by the plaintiff in a suit for re- 
covery of property, was not an out-and-out sale 
but only a mortgage ; evidenoe of the circum¬ 
stances connected with its execution and of the 
conduct of the parties to the document going 
to show that it had all along been so treated 

was allowed to be let in. [E., 13 M. 494 10 
C. 764, 9 C. 898, 16 M. 80, L.B.R. 1872-1892 
589, L.B.R. 1893-1900. 154, 114 P.L.R. 1901 
— 72 P.R. 1901] Evidenoe Aot, s. 92, made 
no alteration in the law as laid down in 5 W. 
R. 68, F.B. HEM Chunder SOOR v. kally 
Churn DaSS, 9 C. 528 = 13 C L.R. Ii4. (B L 

R., Sup. Vol., 383, 4 B. 594, F.; 3 C.L.R. 3S6. 
5 C. 300 = 4 C.L R. 419, Diss.) 


(110) — Sale—Mortgage -Admissibility of evi¬ 
dence cf conduct to prove document to be a 
mortgage. — Where one party alleges a transac¬ 
tion to be a mortgage and the other alleges it 
to be a sale, the question arises for considera¬ 
tion whether or not there exists a debt from 
the former to the latter. So, even where the 
documents relied on by a defendant purported 
to convey the property to him absolutely, the 
form of the instrument is not by itself to be 
taken to be conclusive ; so that, if it appear 
aliunde, a^ for instance, by the conduct of the 
apparent vendee himself ’that the deeds were 
intended as roc-e securities for money, aDd 
that he so treated them, it is competent to deal 
with them as such accordingly. HaSHA KHOND 
v. Jesha Premaji, 4 B. 609, Note = P.J. 
1878, 24. [R ., 4 B. 594, 9 C. 528.] 

(111) Evidence Act, s. 92— .Mortgage — Con¬ 
temporaneous oral agreement. — Where the 
plaintiff executed a mortgage instrument to the 
defendant and the consideration recited therein 
was that the defendant was to pay certain debts, 
and the instrument was not signed by the de¬ 
fendant nor was there any promise in it that he 
would pay the debts, the promise by the defen- 
ant to pay debts being outside the instrument-, 
does not come within the soope of s. 92, Evi¬ 
dence Act, and oral evidence may be tendered 
which varies, alters, or modifies the promise. 
TlRUVENGADA v. RANGASAMI, 7 M. 19. 


(112)— Indian Evidence Act II of 1672), s. 92, 
proviso 4— Admissibility of oral evidence — Proof 
of discharge of mortgage-bond.— The provisions 
of 8. 92, proviso 4, of the Evidence Act, do not 
preclude the admissibility of oral evidence to 
prove the discharge and satisfaction of a mort¬ 
gage-bond. Rameau Chandra Karmo^ar 
v. Gobinda Karmokar, 4 C.W.N. SOI. 

‘Hypothecation bond—Suit for money 

° j -17 a ? ree ™ ent as to mode of repayment , 
admissible in evidence—Evidence Act (Jo/1872), 

s. 92.-—Where in answer to an action on an instal¬ 
ment bond, the obligors set forth a contempo¬ 
raneous oral agreement under which the plaintiff 
was given possession of part of the hypotheca. in 
lieu of the payment by instalments, and pleaded 
that the plaintiff had received the entire debt 
by means of such possession, oral evidence of 
suoh agreement was held admissible, as it only 
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-8.—Pirol Evidence— continued. 

provided for means for repayment, without de- ! 
trading from or adding to or varying the origi- | 
naJ contract Ram BAKSH v. DURJAN, 9 A. I 
392=A.W.N. 1887,65. [F.. 18 A. 168 = A.W. 1 

N. 1896, 16.] 


(114)— Existence of mortgage—Question not 
between parties to mortgage — Oral evidence of 
mortgagee , Value of. — The oral evideooe of a 
mortgagee as to the existence of the mortgage 
would be sufficient to prove the faot, without 
the production of the instrument, where the 
question does not arise between the parties to 
the mortgage. AMJAD AIM v. MONIRAM KALI* 
TA, 12 C. 52. 


(115) — Indistinct or vague document — Oral 
evidence—Indian Evidence Act, ss. 92, 95.— j 
Where a mortgage-bond does not indioate by ( 
name the property mortgaged, evidence may be 
adduced to prove what property was mortgaged. 
Evidence Act, ss. 92 and 95. RAM LAD v. 

Harrison. 2 A. 832. 

• a 


(116) — Suit on mortgage—Denial of mortgage 
—Loss of original mortgage-deed—Evidence cf 
witnesses. —Where an alleged mortgage is denied 
by defendant, and plaintiff cannot produce the 
original mortgage deed, witnesses to speak to 
its contents may be called. A JOODHYA 

Perbhad v. Eshahee Dyal, 10 W R. 219. 

(117) — Conveyance by lease and release in fee 
— Reconveyance decreed. — A conveyance, by 
leaee and release in fee, in the circumstances, 
was held to be subject to a parol defeazance, 
and to be in the nature of a mortgage, with a 
power of re-purchase on the footing of redemp 
tion ; and a re-nonveyanoe decreed. MUTTY- 
LOIMi 8 EAIj v. ANNUNDOCHUNDER SANDLE, 
5 M.I.A 72. 


(118) — Mortgage — Condition for re-payment 
in money—Subsequent oral agreement to receive 
money's worth—Evidence .—Although a deed of 
conditional sale contemplates a re payment in ) 
money, it is clearly competent to the parties to 
make an arrangement substituting for a money 
payment another mode of payment and satisfac¬ 
tion. If the mortgagee is content to accept i 
payment in money’s worth instead of in coined 
money, ho may hind himself to do bo, and this 
orally, notwithstanding that the mortgage-debt 
is oreated by a written obligation. The mode 
in which an obligation may be discharged and 
satisfied by payment is a distinct matter from 
the obligation iteelf. DURYA v. MOHUR SINGH, 

2 Agra 163. j 

(119) —S. 92, I.E A. % 1872 — Conveyance , 
mortgage , or conditional sale —Or at evidence. 
— Where a party wishes to show that an osten¬ 
sible conveyance is in reality a mortgage by 
conditional sale, he may adduce oral evidence 
of the acts and conduct of parties, such as, 
evidence of the re-payment of the loan, the 
return of the deed and the exeroise of acts of 
possession by the vendor. S. 92, I.E.A., does 
not exclude such evidence. (25 0. 603, R.). 25 


Evidence —continued. 

-8.—Parol Evidence— continued. 

C. 603, F.B., baB not been in any way over¬ 
ruled by 22 A. 149, P.C. KHANKAR A13DUR 

Rahman v. ali Hafez. 28 C. 256 = 5 C.W.N. 
351. [Expl. t 6 C.W.N. 69; Diss., 25 M. 7 = 11 
MX J. 870, 3 N.L.R. 19, 3 L.B.R. 100, 
F.B.] 

(120) — S. 92— Mortgage or out-and-out sale — 
Oral evidenece--Admissibility. — Oral evidence as 
to the acts and conduct of parties is admissible 
for showing that a certain deed is, as it pur¬ 
ports to be, an out-aud-out sale or a mortgage. 
\25 C. 603, R.) Oral evidence a 3 to the mere 
intentiou of the parties is not admissible. 

Mahomed aim Hossein v. Nazar ali, 28 
C. 289 = 3 OWN. 326. (22 A. 149, P.C., F.) 

[Diss., 25 M. 7 = 11 M.L.J. 370, 3 N.L.R. 19, 

3 L».B.R, 100, F.B.] 

(121) — Written contract of sale—Admissibi¬ 
lity of oral evidence to get rid of effect of such 
coritract. — Ocal evidence is relevant in equity, 
where, by way of defence, it is sought to get rid 
of a written contract of a sale of land by show¬ 
ing that it is not the cou^ract really entered 
into by the parties ; Out the evidence must bo 
very satisfactory to induce the Court to believe 
that the terms expressed are not the real ones. 
Evidence of a contemporaneous oral agreement 
to suspend the operation of a written contract of 
sale until an agreement, for a resale isexecuted, 
is relevant as defence even in a Court of Law. 
DADA HONAJ1 v. BABAJI JAGUSHET, 2 B.H 
C. 36. 

(122) — Evidence Act (I of 1872), s. 92, proviso 

4 — Oral agreement transferring rights under 
registered sale-deed .—As regards the alternative 
defence set up by tbe defendant in this case, 
not only claiming the property as a preferable 
heir but also setting up an oral agreement 
whereby she alleged she had acquired it by 
transfer to her of the rights of the plaintiffs 
under their sale-deed, held that proviso 4 of 
s, 92 of the Evidence Act was no bar to an in¬ 
quiry into the merits of the latter defence based 
on tho agreement ; for. the object of the alleg¬ 
ed oral agreement was not to rescind the 
original transaction, as effected between the 
plaintiffs and their vendor, but to transfer any 
right acquired by the plaintiffs to the defend¬ 
ant. The agreement was an entirely new trans¬ 
action which it was perfectly competent to the 
parties to enter into, even though the sale- 
deed executed to the plaintiffs was registered. 
RAKHMABAI v. TUKHARAM, 11 B. 47. [R, t 
14 B. 472, 129 P.W.R. 1908.] 

(123) — Sale advertisement referring to shares 
of elder brothers in a joint family—Liability 
of minor brother's share—Admissibility of parol 
evidence to alter written ccntraci .—Where a sale 
advertisement referred solely to the rights and 
interests of the elder brothers in a jcint family, 

. field that the share of a minor brother was not 
liable, because the elder brothers did not repre¬ 
sent the younger brother. Ertrinsio evidence is 
not admissible to alter a written contract, or to 

* i vX* t Z * si' ? V.-* 
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show that its meaning is different from what 
its words import. Where there is a “ latent ” 
ambiguity in the wording, parol evidence is 
admissible to explain it. Ram LOCHUN SHAHA 
v. UNNOPOORNA DOSSEE, 7 W.R. 144. 

(124) — Specific performance of an agreement j 
in writing — Admission of parol evidence. —In a ' 
suit for specific performance of an agreement in 
writing, setting forth, inter alia , that the defen¬ 
dant had agreed to sell, etc., under “ certain 
conditions as agreed upon,'’ parol evidence was 
held admissible to show what was meant by the 
olause “certain conditions as agreed upon ” 
Per Pontifex, J (Garth, C.J.. dissenting).— The 
evidence is admissible under proviso 1, s. 92 of 
the Evidence Act. Per Garth , C.J. —Proviso 1 
to s. 92 of the Evidence Act is not applicable. 
That proviso seems to apply to cases where 
evidence is admitted to show that a oontraot is 
void, or voidable, or subject to reformation 
upon the ground of fraud, duress, illegality, 
etc., in its inception ; and not to oases where 
the agreement, being in itself perfectly valid 
and free from any taint of that kind, one of the 
parties attempts to make a fraudulent use of it 
as against the other. G. M. CUTTS v. T. F. 

Brown, 6 C. 328 = 7 C.L.R. 171. [R., 114 P. 

L.R. 1901.3 

(125) — Contract of sale of goods — Parol testi¬ 
mony. — In India, a contract of sale of goods can 
be proved by parol. DURGA PraSAD v. 
BHUJAN Lab, 6 Bom. L R. 498. 

(126) — Evidence — Adjustment of accounts — 
Admissibility of oral evidence. — Oral evidence is 
admissible to prove an adjustment of accounts. | 
KAMPIBIKARIBAS A VAPPA V. 8 OMASAMUDDI- 
RAM, 1 M.H.C. 183. 

j 

(121)--Adjustment of account—Verbal evidence. | 
—The adjustment of an account or the ack¬ 
nowledgment of its correctness may be proved 
by verbal evidence, in the same manner as any 
other fact. It need not necessarily be in writing 
signed by the party to be bound. PURNJMA 

Chowdrain v. Nittanand Shah, B L.R., j 
Sup. Yol. 3 = W.R., F.B., 82. ! 

I 

(129)— Contract for purchase and sale 0 } 
goods — Plea of wagering contract—Oral evi¬ 
dence , Admissibility of—S. 92, proviso 1, of Evi¬ 
dence Act l I of 1872)— Act III of 1865 (Eovibay). 

— Under proviso 1, s. 92 of the Indian Evidence 
Act fl of 1872), oral evidence is admissible to 
prove that a contract for the purchase and sale , 
of goods deliverable on a oertain day was in 
reality a wageriDg contract on the ground that 
neither party intended that there should be an 
actual buyer and seller, but only that the 
difference between the prioe when the bargain 
was made and the price at the time fixed for 
delivery should be paid by one or other of the 
parties. Such contracts are null and void 
under Act III of 1865. ANUPCHAND HEM- 
CHAND V. CHAMPSI UGEROHAND, 12 B. 585, 
[Appl % 32 C. 437 = 1 G.L.J. 155 = 9 C.W.N. 305; 
i*„ U.B.R. 1897-1901, Yol. II, 399.] 


| Evidence —continued. > 

' 8. Parol Evidence — continued. 

(129) —Evidence Act, s . 92— Oral evidence.— 
Oral evidence is admissible to show that an 
agreement in writing to sell Government pro¬ 
notes is really an agreement made by way of 
wager on its market price on a future day. 

Eshoor Doss v. Venkata Subba rau, 17 

M. 480. (12 B. 585, F.\ 9 C. 791, Diss .) [F., 

U.B.R. 1897-1901, Vol. II, 399. 85 P.R. 1899 ; 
:» 32 C. 437, F.B.; Affirmed , 18 M. 306, 

(130) —English Law —Brokers' notes—Evi¬ 
dence — Bough', and sold notes.— Brokers* 
notes, as a memorandum, may satisfy the 
statute of frauds, but not exclude parol evi¬ 
dence. Bought aud sold notes, unobjected to, 
may be evidence of the oontraot, but they do 
not necessarily constitute the whole contract. 

Jumnadoss V. Srinath Roy, 17 C. 173, Note. 

(131) Contract of sale — Varia'nce between 
bought and sold notes—Parol evidence. —In a 
suit for damages for breach of contract where 
the Statute of Frauds did not apply, and there 
had been an interchange of bought and sold 
notes, the plaintiff is at liberty to prove by 
parol evidence the existence and terms of a 
contract on which he can maintain the aotion. 
There may be a complete binding contract if 
the parties intend it, although bought and sold 
notes are to be exchanged or a more formal 
contract is to be drawn up. If the bought and 
sold notes do not agree, they cannot bs used as 
evidenoe of the contract ; but the fact of their 
differing and not being returned is not conclu¬ 
sive evidence that, at the conclusion of the 
negotiations, the parties did not agree. 

Cbarton V. Shaw, 9 B.L.R. 245= 18 W.R. 
414. 

(132) Boundaries--Proof. —Boundaries may 
be proved by oral evidence. Ranee SURUT 
SOONDUREE DEBIA V. RAJENDUR KlSHORE 

Roy Chowdhry, 9 W.R. 125 . 

(133) — Oral evidence and possessio 7 i—Act II of 
1855, s. 43 J u?/i??ia-wasil-bakee papers. —Oral 
evidence, when credible and pertinent, is 
sufficient to establish the faot of possession. 

It is doubtful whether, under section 43, Act 
II of 1845, jumma wasil-bakee papers are 
admissible as corroborative evidence." 6HEO 

Suhaye Roy v. goodur Roy, 8 W.R. 328. 

(134) — Possessory suit alleging sale mider 
deed — Executio7i of deed denied by aefenda 7 it — 
Fact of execution proved — Tra7isaction, Nature 
of, doubted — Oral eviac7ice. —Where the plaintiff 
sues to reoover possession of premises alleged to 
have been Bold to him by the defendant under a 
deed, whose execution the latter denies, and 
the first Court though satisfied as to the faot of 
execution doubts the nature of the transaction, 
and examines a witness thereon : Held that 
the oral evidence is properly admitted, NUNDO 

Labe Mitter v. Prosunno Moyee Debia, 

19 W.R. 333. 
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mi&afcicny o! 1 >v ruing 

to contain witbma|se4 KA n admission' of debt— 
Oral evidence not admisbim6‘*4^&dd t to its 
meaning —See LIMITATION AOT,_l$0e</B > 19, 
& M.H.G. 90. 

See Mahombdan Law— Contract, 5 
B.H.C., A.C., 37. 

See Mesne profits—Miscellaneous, 
6 W.R. Mis. 39. 

Bai-bil-wafa form of mortgage—Two docu¬ 
ments of same date for sale and re-oonveyance 
—Admissibility of parol evidence to show real 
intention to create mortgage— See MORTGAGE 

—Form of mortgages, 19 a. 434 = a.W.N. 
1897. 109. 


(135) —Possession— Oral evidence.—Oral evi¬ 
dence may suffice to prove possession. DlNO- 
BUNDHOO 8UHAYE V. MR. JAMES FURLONG, 

9 W.R. 188. [R , 11 W.R. 347.] 

(136) — Title by prescription , Proof of t by oral 
evidence . —Oral evidence, it credible, would be 
sufficient to prove a title by prescription. 

Meharran Khan v. Muhboob Khan, 7 

W.R. 462. 

(137) — Title—Proof by parol .—Case where it 
was held that oral testimony was sufficient, 
without documentary evidence to establish a 
question of title. Ram 800NDUR MUNDUL 
v. AKIM A BlBEE, 8 W.R. 366. 

(138) —Parol evidence , Value of , in various 
co.ses — Ped\gree t Question of—Proof of native 
pedigree. —In proving a native pedigree, the 
oral statements of deceased relatives will be 
admitted in the absence of any registers of 
births and deaths. MOHEDEEN AHMED KHAN 
v. Mahomed, 1 Ind. Jur. 0.8. 132 = 1 M H C. 
92. 


Endorsement and signature of a promissory 
note by one member of a firm—Whether signa¬ 
ture was on behalf of a firm — Amdissibility of 
oral evidence— See NEGOTIABLE INSTRU¬ 
MENTS ACT, 1881, 15 M.L.J. 384 = 28 M. 544. 


(139)— Money paid by agent — Statement that 
money received from principal — Discrepancy .— 
It is no valid reason to disbelieve the evidence 


C. 452. 

See Registration act, 1909, ss. 17, 49, l 
A. 442. 


of a witness who swore that he had received 1 See RELINQUISHMENT OF TENURE, 7 E.L. 


the amount of a decree from the plaintifi, when 
the money was paid by the plaintiff's agent. 
LALLA MAHODEO PERSHAD V. SUTTANUND 
MlSSER, 17 W.R. 802. 

(140)— Defendant 'not deposing—Def endant's 
agent 1 ? evidence. —The evidence of a defend¬ 
ant’s agent in the absence of defendant’s own ! 
deposition is legal evidence. Richard De- 
COURCY v. MEGHNATH JHA, 19 W.R. 197. 

To prove date, is inadmissible, where it is j 
altered in a written acknowledgment— See 
ACKNOWLEDGMENT, 3 Bom. L R. 574 = 26 B. 

128. 

See arbitration—Reference to arbi¬ 
tration, U.B.R, 1897-1901, Vol. Il, 5. 

See Bond, 1 B. 45. 

See Contract—Miscellaneous, 20 C. 

854. 


R. App. 11 = 15 W R. 454. 

See SHERIFF, 4 B.H.C. O.C. 139. 

See Succession act, 1865, s. 128, 15 C. 
83. 

-9. — Practice. 

See Practice and Procedure. 

(!)—Conclusion on facts by competent Judge 
— Interference—Fallibility of native evidence — 
Probabilities. —A oonolusion on facts come to on 
the weight of evidence by a Judge observed to 
bo very careful should not, unless the conclu¬ 
sion is clearly shown to be a mistaken one, be 
disturbed by the High Court. In this country, 
where native evidence as a rule is fallible, the 
probabilities of a case must be considered. 

Mursamut EDUM v. Mussamut Beechun, 

11 W.R. 349. 


Contract oontaining a promise to do a oortain 
thing within a specified time, construction of, 
by Court— See CONTRACT ACT, 1872, s. 55, 2 
L.B.R. 99. 

Oral, admissibility of, to show that person 
signing bond signed both for himself and as 
agent of his partner~-See EVIDENCE ACT, 
1872, ss. 91, 92, 18 M.L.J. 1 = 3 M.L.T. 259 
«31 M. 45. 

Admissibility of oral, between parties to 
a suit or their representatives in interest to 
prove that a deed purporting to be a mortgage 
was intended to be a sale— See EVIDENCE 
ACT, 1872, a. 92, 11 O.C. 95. 

Oral, inadmissibility of, to show that a debt 
bond was an assignment of future rent—See 

Evidence Act, wa, a. 9a, 4 402. 


(2) — Damages—Plunder of property—Credit 
bility of toitnesses—Defendants declining to give 
evidence . — Where it was found as a fact that a 
number of persons in pursuance of a common 
objeot, plundered the property of A, it was held 
that all that was neoeBsary, in a oivil suit by 
A for damages, was to identify the persons who 
were present co-operating in that common de¬ 
sign, and that eaoh and every person co-operat¬ 
ing to any extent in the plunder was responsible 
to recoup A for the loss he had sustained. 
Where two witnesses identified some of the 
defendants as having been present at the plun¬ 
der, and these defendants did not think fit to 
avail themselves of the opportunity they had 
of exoulpating themselves by their own evidence 
from the oharge against them, it was held that 
their reluotance to give evidence justified the 
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L<ourfc in relying on the unopposed testimony 
of the two witnesses. GaNESH SINGH v. RAM 
Raja, 8 B.L.R., P C., 44 = 12 W.R. 38, P.C. 
[R., 11 C.L.J. 503 = 6 Ind. Cas. 69.] 

(3 ) —Illegitimacy of defendant , plaintiff's ’ 
heirship dependent on— Burden of proof.— The 
lower Court was wrong in not having allowed 
sufficient weight to the circumstance that the 
respondents (the plaintiffs) were the party who 
had to make out ihe case. They had not only 
to prove their relationship, which was not dis¬ 
puted, but their heirship which depended upon 
the illegitimacy of the appellant; and they were 
bound to give sufficient general evidence to 
torow upon the defendant the onus of proving 
his legitimacy. The case was therefore remit¬ 
ted to the Sudder Court, with directions that 
that Court shall send it back to the .Zillah Court 
to receive such further evidence as either party 
may offer, and to proceed afterwards to the 
regular hearing and adjudication of the cause. 

Khajah Mahomed gour adi Khan v. 

ASHRUFFOONISSA, 2 W.R , P C , 13 = 9 M I. A. 
492 and 504. 9 W.R. 190, F.B.J 

(4) Witness named but not examined — Non¬ 
production of witness —When witnesses arc 
named but not examined, or when either party 
produces no witnesses, the record should show 
the reason. Ma YON v, MAUNG HMUN, U.B. 
R. 1897-190 1, Yol, II, 373. (U.B.R. 1892-1896, 
Vol. II, 350, 579, R.) 

(5) — Conflict between Judge's memoranda 
and depositions — Procedure . —In cases of con¬ 
flict between a Judge’s memoranda of evidence 
and the recorded depositions of witnesses, the 
Court must be guided by the latter. MahA- 
RANEE HEERANATH KOOERE v. BABOO 

Burm Narain Singh, 15 W R. 375. 

(6) — Putnee talook aVeged to be purchased 
benamee — Plaintiff's pcsscssioji of title-deeds — 
Proof of mode of coming by such possession 
essential. —In this suit to recover a putnee 
talock, the question arose whether the pur¬ 
chase of the talock was a benamee transaction, 
i.e., whether it was bought with the money of, 
and in trust for, the deceased H, plaintiff’s 
husband, Plaintiff relied on the possession of 
the title-deeds by her but the Judicial Com¬ 
mittee was of opinion that the mode by which 
plaintiff alleged she acquired possession of those 
documents was not satisfactorily established by 
her, and so the simple possession of them 
could not be tnken as outweighing the other 
oiroumstances of the case which preponderated 
in favour of the defendant. The oiroumstanoe 
that no suit had been instituted for a period 
of nine years after the sale had taken place was 
taken to go strongly against the claim of the 
plaintiff, especially as the person, on whose 
account alone the matters were alleged to 
have been kept secret had died within a few 
months after the sale, and H had thereby been 
released from the fear of his making any claim 
to the talook, the apprehension of which waB 
said to have been the sole cause of the benamee , 
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The Privy Council further took into considera¬ 
tion another oiroumstance connected with the 
lapse of time. viz. t that the suit was not in¬ 
stituted until after the death of two individuals 
who could have spoken positively to the truth 
of the oase, and whose evidence was of the 
1 greatest value in the determination of it. On 
the above considerations, and also because the 
appeal was frem the unanimous decision of the 
Courts below on a question of fact in which 
they had the opportunity of seeing and testing 
tbe mode in which such witnesses as appeared 
before them gave evidence, the Judicial Com¬ 
mittee were of opinion that the decision of the 
i lower Court ought to be affirmed and recom¬ 
mended the dismissal of the appeal. KRIPA- 

MOYEE DRBIA v. JROMANATH CHOWDHRY, 

2 W.R. P C., 1. 

| 

(7) Evidence—Existence of probabilities in 
favour of transaction , duty of Court to consider . 

The sole question in this case was whether 
the appellant had produced adequate proof 
that a document upon which he relied was a 
true and genuine instrument. It was not 
denied on the part of tho respondents that, if 
the document were genuine, the effect of it 
would he to exonerate the appellant from the 
demand made against him ; nor was it said on 
the part of the appellant that he would not be 
liable if not protected by the document in ques¬ 
tion. The Judicial Committee agreed with the 
following arguments among others, urged for 
the respondents, viz. % that ccnside r ing the habits 
and customs of the natives of India, their 
well-known propensity to forge any instrument 
which they might deem necessary for their 
interest, and the extreme facility with whioh 
false evidence is procurable from witnesses, the 
probability or improbability forms a most 
important consideration in ascertaining the 
truth of any transaction relied upon. The 
Committee expressed their opinion that the 
whole ol the transaction under consideration 
, perfectly consistent with probability ; and, 

' support of the genuineness of the document 
relied on, there was tbe evidence of witnesses 
against whose veracity no solid objection had 
been raised beyond the general observation that 
oral evidence in India is untrustworthy ; and 
held that woere the probabilities are thus in 
favour of the transaction, the Court should not 
conclude against it solely because of the general 
fallibility of native evidence ; such an argument 
would go to an extent not maintainable in any 
Court, for, it would tend to establish a rule 
that all oral evidence must be discarded, and 
it is manifest that, however fallible such evi¬ 
dence may be, however oarefully to be watohed, 
justice never can be administered in the most 
important causes without recourse to it. In 
this case, their Lordships also observed that, 
however much they may lament the great 
latitude with which documentary evidence is 
received in the Courts in India, it would be 
oontrary to justice in any particular case, to 
visit upon an individual penal consequence? - 
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—9.—Pradloe— continued* 

merely because the administration of justice 
was not more strictly conducted with reference 
to the admission of evidenoe. BUNWAREE 

Lai* v. hetnarain Singh, 4 W.R., P.c., 128 
=■7 M.l.A. 148. 

(8) —Decuments consisting of living person's 
statements—Documents not be used as evi¬ 
dence. —Case where it was held that documents 
should not be used as evidenoe, where they are at 
best statements made by a person who is alive, 
and who may be called as a witness. BHUM- 
SHERE NARAIN SINGH V. BABOO RaJ- 
KISHORE, 22 W.R. 213. 

(9) — Documents not forming part of record — 
Decision of case on such documents .— A Judge 
ought not to decide a case on documents uot 
forming part of the record. J. P. WISE v. 
MUSST. RUBAA KHATOON, 19 W.R. 299. 

(10) — Evidence — Alteration of document — 
Effect -Appeal to Privy Council--Case depending 
on facts—Practice — Statement of fact by Court, 
— K a plaintiff produces an instrumeufc which ap¬ 
pears to have been altered, the Court will not 
reoeive it or act upon it till it is most satisfac¬ 
torily proved by all the subscribing witnesses at. 
the least, aod other evidence that, the alteration 
was made antecedently to the signature. In a 
case coming before the Privy Council depenoing 
upon faots which have received the judgments 
of two Courts in ludia, the Privy Council 
ought not to set aside the last judgment unless 
it can see very clearly that ihat judgment is 
wrong. When a Court of Justice states a fact, 
that faot is conclusive in tho case. PETAMBER 
MANIK.TEE v. MOTEECHUND MANIKJKE, 3 
W.R., P.C., 93-1 M.l.A. 420. 

(11 )—Document registered by officer having no 
jurisdiction—Admissibility in evidtnee. — Where 
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secondary evidenoe. MEERUSDOOBAH v. 

Mussumat Beeby Imam an, a W.R., P.u , 26 
= 1 M.l.A, 19. 

(14) —Mortgage deed containing no separate 

admission of debt or promise to ripav it —Not 
divisible and cannot be admitted in. Where the 
mortgage-deed contains no separate admission 
of the debt or promise to repay, it is not divisi¬ 
ble and could not be admitted in evidence, at 
all. MAUNG PE v. ME KIN U, U.B R. 1897- 
1901, Yol. II, 375. (L.B.B. 187*2-1893, 195, 

F.) 

(15) —Improper admission of evidence — Effect. 

— The improper reception of evidence does not 
make it no evidence, and does not justify the 
reversal of the lower appellate Court’s decision 
it warranted by sufficient, evidence indepen¬ 
dently of the evidence improperly admitted. 
Maharajah JUGUT INDUR BUNWAREE v. 
BHUBO TARINEE DOSSEE. 14 W R. 19. 

(18) — No objection to admissibil ty of evidence 
I in first Coui t — R ight to raise objection in appel¬ 
late Court • — If no objection tie taken in the first 
Court t.o the admissibility of evidence on the 
ground of improper reception, such objection 
oannot be raised in appeal, DALCHAND v. 

Ganga Singh alias Gangoday, 15 C P.L.R, 
123. (4 C. 66, 11 B. 3*20, 29 C. 142, R.) 

I 

(17) — Procedure—Trial of suit-*-Absence of 
defendant - Plaintiff tendering only sufficient 
evideitC* to establish <Aaim — Appeal — Right of 
plaintiff to be alloyed to adduce all Ins LVidence . 

— W'bere, at the trial of a ruit, the plaintiff 
tenders only enough evidence tn tstablishhis 
claim owing to the absence cf the defendant, 
and obtains a decree, and on appeal the 
appellate Court reverses the first Court’s decree 

! on the ground that the plaintiff had not suffi- 


a Court finds that a document has been register¬ 
ed by an officer who had no jurisdicr ion to regis¬ 
ter it, it will refuse to reoeive it in evidence on 
the ground that it has not been duly registered. 
The observations of the Privy Council in 15 
B.L R. 228, upon which the deoisicn in 7 U.L. 


; oiently oroved his case, tho appellate Court, 
before dismissing plaintiff’s suit, should give 
him an opportunity of putting on record the 
additional evidence which he had filed in Court 
but which he abstained from tendering owing to 
the defendant’s absence. VALLIAMMAI ACHI 


R. 223 proceeds, are not applicable to this case, 
as in the former oase the dooumeot in question 
was registered by an officer that had jurisdiction 
to register it. BENI MADHAB MlTTER v. 
KHATIR MONDUL. 44 C. 449. [Rel. on, 29 C. 
654 ; Appl. , 1 N L R 112 ; £>., 6 C.W.N. 329 *, 
E., 16 C.P.L.R. 141.] 

* -4 ^ * 

(12 ) —Plaintiff) deny ing genuineness of acknow¬ 
ledgments —Duly of Court to pronounce opinion 
on defendant's evidetue, —Where the plaintiff 
denies the genuineness of a letter acknowledging 
payment, the lower Court is bound to pronounce 
a distinct opinion on the evidence of tbe defend¬ 
ant. RuNPAE Singh v. Maharajah Joy 
MUNGUIi SINGH, 11 W.R, 100. 

(13) —Originals not proved to have been 
searched—Copy-Secondary evidence .—Copies of 
doouments, for the originals of which no proof 
was given of search, oannot be received as 


V. Maranen PlGliAI, 7 Ind. Cos. 494 = 8 M.L. 
T. 360. 

I 

See PUN. ACT XXVI11 OF 1868, ss. 2, 11, 2 
P.R. 1880. 

8uit on covenant in compulsorily registrable, 
but unregistered, mortgage deer’~-Tradrrissibi- 
lity in evidence— See REGISTRATION ACT, 
1908, ss. 17, 49, 4 C. 83 = 2 C.L.R. 428. 

Promissory note bearing unoaucelle.l stamp 
— See STAMP ACT, 1999, ss. 12, 35, 36, 61, 2 L. 
B.R. 103. 

-10.—Secondary Evidence, 

See Evidence act, 1372 , ss. 65, 91 , 92 . 

* r ... >. - 

(1 )—General principles—Secondary evidence 
of contents of document—Condition of right to 
give .— By the English Law of evidence, which 
haB been, with respect to deeds, made the law 
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10 Secondary Evidence— continued. 


of India in a great measure, the first condition 
of the right to give secondary evidence of the 
contents of a document is the accounting for 
the non-produotiou of the original. BHUBA- 

n es\vari Deri v. ' Harisaran Surmamoi- 

= 8 C L R - 337 PC ’ CB..5G. 


(2) Secondary evidence , when admissible .— 
Secondary evidence of a droument should not 
be admitted unless the absence of the original 
is sufficiently accounted for. RAKHADDas 

BUNDOPADHYA v. INDRA MONEE DEBJ, 1 

CL.R. 135. 


(3) — Secondary evidence of contents of docu¬ 
ments tVhen admissible .—Secondary evidence 
of the contents of a document is inadmissible, 
unless the non-production of the original is first 
accounted for so as to bring it within one or 
other of the cases provided for in s. 65 of the 
Evidence Act. KRISHNA KlSHORI CHAODH- 
RANI v. KlSHORI Dad Roy, 14 C. 486 = 14 I. A 

71. P C. =5 Sar. 13 [K.. 31 G. 155.] 

(4) S. 6"), Act I cf 1872 ( Evidence ) — Contents 

of document, Secondary evidence of—Evidence of 
stay ch for the originals — Practice. —There mu 9 t 
be evidence of search for the originals, before , 
copies or other secondary evidence are admit¬ 
ted. Whether or not sufficient proof of search 
for, or loss of, an original dooumeut, to lay a 
ground for the admission of secondary evidence, I 
has becu given, is a point proper to be decided 
by the Judge of the first instance, and is 
treated as depending very much on his discre¬ 
tion, His conclusion should not be overruled, 
except in a clear case of miscarriage. HARRI- 
PRIA Debt v. PvUKMINI Debi, 19 C. 438 
P.C. = 19 I,A. 79 = 6 Sar. 177. [S.,UB.h! 

1897-1901, Vol. II, 382. 32 B. m P.B =9 
Bom. L.R. 739 = 2 M.B.T. 414 ] 

(5) —Evidence copies of documents—Admissi¬ 
bility .— Copies of documents for the originals of 
whioh no proof was given of search, cannot be : 
received as secondary evidence. MEER USU- i 
DOOLLAH v. BEEBY IMAMAN, 5 W.R PC 
26=10 MIA. 19. 


(6 )—Reason for non-production cf original 
to be explained . Plaintiff filing copies of docu¬ 
ments bound to explain why originals have not 
been filed. Ram.TOY SURMA v. RAJAH PRAN- 
KISHEN SINGH, 2 W R. 80. 


.W~~ Secondar V evidence when alone admit 
stole . Until a party has exhausted all th 
means prescribed by law for compelling 
witness to cotno in and produce a dooumen 
known to be with him, secondary evideno 
cannot be admitted. A copy cannot be admitte 
so long as the original is procurable or its log 
not satisfactorily accounted for. ROOPMON 
JOOREE CHOWDHRANEE v. RaMDADD SIR 
CAR, 1 W.R. 144 [£>., 6 W.R. 303.] 


(8 )--Document not alleged to bg destroyed or lost 
Time for production — Notice—Powers of Court 
of special appeal—Civ. Pro. Code , 1859, ss. 351, 
354 v 355— Remand. — Secondary evidence is 
inadmissible where an original document is not 
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-10.—Secondary Evidence—confined. 

said to be lost or destroyed. In oase of difficulty, 
the Court should give more time for its 
production, or give the opposite party notice to 
produce it, if under the latter’s control. A Court 
of speoial appeal, in respect of a wrong order 
passed by a lower appellate Court, has indirectly 
the same powers as a Court, of regular appeal 
under ss. 351, 354, 355, Act VIII of 1859. 

Wuzeer Adi v. Kali Coomar Chucker- 
BUTTY, 11 W.R. 228. 

(9)— Secondary evidence--Conditions of admis¬ 
sibility—Denial in pleading — Procedure — Ad- 
| missibxlity —A copy of a document should not 
be admitted in evidence, until all legal means 
have been used to obtain the original ; and a 
party’s denial in pleading of the possession of 
the document will not justify the omission of 
the processes the law provides for his testimony, 
and his being called upon to produce the 
original deed. Where an original pottah relied 
on cannot be produced, secondary evidence is 
admissible ; but the Court ought to be satisfied 
| that it gives a true version of the contents of 
the document, and that there is sufficient 
evidence of its execution. SOOKRAM SOOKUD 
: v * Kam Ball Sookud, 9 W.R. 248. 

(10; Copy of document , when admissible — 
Copy to be proved to be correct. —Case where it 
was held tnat the non-produotion of au original 
document from a record must be satisfactorily 
accounted for before a copy can be locked at ; 
and that such copy should be shown to be 
accurate before it can be u^ed. ROHEE LADD 
v. DlNDYAD LADD, 21 W.R. 287. 

(U)—Secondary evidence when admissible— 
Kind of secondary evidence admissible — Sale 
deed. Certified copy of, — Secondary evidence 
of the contents of a document may be received 
where the Court is satisfied that the original 
is lost . it may in such a case receive parol 
evidence and need not insist on the production 
of a certified copy. The law does not allow a 
certified copy of a sale-deed to be giveo in 
evidence. HURISH CHUNDER MUDDICK v. 

Prosunno Coomar Banerjee, 22 W.R. 303. 

Suit for rent and damages —Onus on 
plaintiff to prove payment in past years—Nature 
of evidence required .—Where the amount of rent 
payable is itstlf in issue in a suit for rent, it is 
incumbent on the Judge to require the plaintiff 
to show that in past years defendant has paid 
what he, plaintiff, is now demanding, and, for 
the purposes of proving these past payments, the 
best evidence both documentary and oral, is 
requisite, and secondary evidence is not ad 
missible until the absence of primary is satis¬ 
factorily explained. Ram JEEBUN LODD v. 

Nond Loll, 2 W.R. Act X, Rul. 43, 

(13) —Copy of will when admissible—Original 
will to be filed.— For a oopy of a will to be 
admissible in evidence, the party in whose 
possession the will is, ought to file the original. 

Prosunno Coomar pad v. Chunder 

COOMAR ROY, 28 W.R. 241. 
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(141 —Best evidence to be produced — Second¬ 
hand evidence useless—Finding of tact by lower 
Court and appeal .—The best evidence produci¬ 
ble. and not second-hand evidence, should be 
brought forward to establish the facts necessary 
to be proved. The reasonable finding of a 
lower Court on a point of fact should not be 
disturbed in appeal without substantial 
grounds. Ma NYEIN Hla v. Ma Yin, U B. 
R., 1897—1901, Yol. II, 363. 

(15) — Defendants right to insist on plaintiff 
producing best evidence — Ticca lease. —Case 

where the Court held that the defendant had 

# 

the privilege to insist on the plaintiff proving 
his right by the best available evidence, e.g ., a 
ticca lease on which the claim was alleged to 
depend entirely. MAN SlNOH MAHTOON v. 
Bhaik Narain MaHTOON, 19 W.R. 210. 

(16) —Document mentioned as the best—Pro- 
duction of other evidence—Explanation for 
failure to product the best. — If a document ia 
named by the plaintiff to ba the best evidence 
in his favor, he ought not, in its absence, to bo 
permitted to adduce any other evidence until 
that document is accounted for. ASMAN SINGH i 
v. DGORGA Roy, 21 W.R. 262. 

117) — Copy of disputed document , when 
evidence — Admission. — A copy of a disputed 

deed cannot be taken as evidence without proof 
that the original i3 cut of the power of the 
person producing the copy. Admitting the i 
existence of the original is not admitting the 
correctness of the cony. Mussamut Beep.ee 
KURUM v. RUTTUN BHUGGUT, W.R 1864, 
186. 

(18) —Secondary evidence —Map — Title - Pos¬ 
session .— A copy of a document will be inadmis¬ 
sible in evidence, unless the ab 3 enco of the 
original is duly accounted for. A map, though 
prepared by the gomashtas of both plaintiff and 
defendant, is not evidence of title, but only of 
pns8essioD. SREEMUTTY GOLTR MONEE v. 
HUREE KISHORE ROY, 19 W.R. 338. 

(19) —Execution and destruction of deed to be 
proved before admitting secondary evidence — 
Contingent decree. —If a Judge is satisfied that 
a document had actually been executed but 
was lost or destroyed, then ho might receive 
secondary evideuoe of the contents, either docu¬ 
mentary or oral. It is not essential that the 
witnesses called for this latter purpose should 
be attesting witnesses. A Judge would be alto¬ 
gether wrong if be drew up a decree which 
direoted that “ if the plaintiff at the time of the 
execution of the decree would prove the greater 
quantity of the mesne profits by good and strong 
evidence, then he would obtain the same. At 
present, the mesne profits would be awarded 
according to the rate admitted by the defend¬ 
ant .qyud LOTFOOI/L AH V. MT. Ndsee- 
BUN, 10 W.R. 24. 

(20) — Evidence Act x s. 65, els. ( e) and (/)— 
Secondary evidence token original is destroyed. 

66 of the Evidence Act, which provides 

C. IV-8 
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that 14 in case (e) or [f) % a certified oepy of the 
document, but no other kind of secondary 
evidence, is admissible" applies to a oase in 
which the public document is still in exist¬ 
ence on the publio reoords, and not where it is 
destroyed. KADANDAN v. KUNHUNNI, 6 M. 

80. [R., 3 O.C. 371.] 

(21) —Proof of document — Secondary evi¬ 
dence. — A Court ought not to allow a party to 
give secondary evidence of the contents of a 
document, the original of which is in his cus¬ 
tody, without itself looking at the document. 
A party relying on a document must produce 
it, or adduoe satisfactory reasons for not pro¬ 
ducing it, in which oase he may give secondary 
evidence of its ocntents in the manner allowed by 
law, A judgment turning upon the construc¬ 
tion of such document, in which there may be 
references to it, is not secondary evidence of the 
contents of the document, especially when it 
appears that it is itself based on secondary 
evidence of the document given by a party who 
had the original with him HlRA IjAE v. 

Ganesh Prasad, 4 A, 406, P C =9 I A. 64 = 
11 C.L.R. 109 = 4 Sar. 342 on appeal from 2 A. 
415. fR., 14 M.L.J. 379, 488.] 

(22) —Evidence on commission beyond juris¬ 
diction — Admission of secondary evidence of 
document—Evidence Act , ss. 65 and 66. —No 
proof of notice to produce the original rf docu¬ 
ment, nor of a refusal to produce it. is ueces- 
sary ror the admission of secondary evidence of 
its contents before Commissioners in a place 
beyood the jurisdiction of the Court issuing 
the Commission. RADI v. GAN KIM BWEE, 9 
C. 939. 

(23) - Secondary evidence—Lost deed—Correct 
copy .—A copy of a deed which has been proved 
to be lost should not be received in evidenoe and 
is of no value as evidenoe even when admitted, 
unless it has first been proved that the copy 
produoed is a oorreot copy of the lost deed. 

Luckimoni Dasi v. koruna Kant Moitra, 

3 C.L.R. 509. 

(24) — Written document — Contemporaneous 
oral agreement—Equitable principles. —Where 
a written dooument is alleged to be governed 
by a contemporaneous oral agreement or state¬ 
ment of intention which must be inferred from 
the surrounding oircumstanoes, the Court must 
be guided by s. 92 of the Evidence Aot ; and 
the Court cannot have recourse to those equit¬ 
able principles whioh enable the Court of 
Chancery to give relief in those cases of whioh 
Alderson v. White (2 Da G. & J. 98) and 
Lincoln v. Wright (4 De G. & J. 16) are 
examples, DATTOO v. RAMCHANDRA, 7 Bom. 
L.R. 669 = 30 B. 119. 

(25) — Document , Construction of—Oral evi¬ 
dence to ascertain the intention of parties passing 
a document — Fraud—Want or failure of consi¬ 
deration. — Ordinarily oral evidence is not 
admissible for the purpose of ascertaining the 
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10 . Secondary Evidence— continued • 

intention of the parties in interpreting language 
used in a written document which is clear and 
unambiguous. Unless the Court is able to 
assume some oral agreement, it would be 
impossible to regard the contemporaneous or 
subsequent conduct of the party, as in itself 
evidence to establish the intention of the parties 
at the time of the execution of the document. 
Such extraneous intrinsic evidence would 
necessarily be of value, only as a ground ior 
inferring an oral agreement whereof evidence is 
excluded by s, 92 of the Indian Evidence Act 
1872. The fraud, which under proviso 1 of 
s. 92 may be proved, must be Iraud which 
would invalidate the document and therefore 
subsequent fraud in respeot of the document • 
not such as to invalidate it could not be a j 
ground for admitting extraneous oral evidence 
under proviso of s. 92. The real effect of | 
admitting such evidence would not be to prove 
fraud in the execution of the document but the ' 
existence of different intention thau that which , 
appears on the document itself. Iu other 
words, it would be an attempt to prove a i 
different contract from that expressed in the j 
document without proving any fraud in the j 
preparation of the document which would i 
invalidate it. The 14 want or failure of consi- j 
deration ’ contemplated by the proviso 1 to j 
s. 92 ie a complete failure of consideration. j 
Proviso 6 to s. 92 does not cover facts which 
are intended to show that the language of the 
document meant the rxaot opposite of what it 
purports to mean. There is no necessity for 
the explanation cf the language used in relation 
to existing fact3. The only object or use of 
such evidence, if admitted, would be to show 
that the language was intended to mean some¬ 
thing which is utterly incapable of being 
expressed by that language. KESHAVRAO v. 
Raya, 8 Bora. L.R. 287. j 

(26)— Written docunierii—Oral evidence for j 
con scrub* g the document—Oral evidence permis¬ 
sible to show that contract was obtained fraudu- ! 
lently—De khan Agriculturists' Relief Act (XVII 
of lb79). — Evidence cf intention cannot be 
given for the purpose merely of construing a 
document. And s. 92 of of the Evidence Act, 
subject to the proviso therein contained, forbids 
evidence to be given of any oral agreement or 
statement for the purpose of contradicting, 
varying, adding to, or subtracting from the 
terms of any contract, grant or other disposi¬ 
tion of property, the terms of whioh have been 
reduced to writingas mentioned in that section. 
While there are the restrictions on the admis¬ 
sibility of oral evidence referred to above, 

3. 92 in its first proviso recognizes that faot 
may be proved by oral evidence which would 
invalidate a document or entitle any person to 
any decree or order relating thereto. And 
where one party induoes the other to contract on 
the faith of representations made to him, any 
one of which is untrue, the whole oontraot is 
in a Court of Equity considered as having been 
obtained fraudulently. Per Jenkins % C. J .— 
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The frequency of the complaint that agricul¬ 
turists are entrapped into the execution of 
document of sale in the belief that the right to 
redeem still remains with them, leads us to 
express the hope that there may be early legis¬ 
lation which will enable the Courts, at least 
where an agriculturist is concerned, to investi¬ 
gate and determine the real nature of the 
transaction, unfettered by s. 92 of the Evidence 
Act, and to award such relief as the justice of 
the case may require.” ABAJI v. LUXMAN, 
8 Bora. L.R. 553 = 30 B. 426. 

(27) — Copy of document on record — Proof of 
execution of original. —Iu order to give legal 
proof of the fact of the execution of a docu¬ 
ment a copy of which only is on record, a witness 
must not only depose that a document of that 
nature was executed, but the purport of the copy 
must be read to him, and he must be asked 
whether the original of the same was what be 
executed. MUSSAAI AT MAMOOLA KHaNUM v. 

Khajah Mahomed Easa Khan, 13 W.R, 

429. 

(28) — Court's rower to send for records 
of case frem another Court — Copies inad¬ 
missible under law of evidence — Eviden¬ 
tiary value — Rejection of copy — Receiving ori¬ 
ginal — Discretion. —A Court before which a 
suit is pending may send for the records 
from any other Court where thev may be, 
the ordinary rules of that other Court notwith¬ 
standing. It is but proper to throw out copies 
inadmissible under the Law of Evidence ; and a 
Court has absolute discretion, in rejecting a 
crpy, to allow’ the party to fils the original. 

hurefhuh Mojoomdar v. churn Majhee, 
22 W.R. 355. 

(29) — Custody of document — Frccf. — Sworn 

testimony as io the custody from which a dccu- 
ment has come must be adduced before it oan be 
put. in as legal evidence. KaEI TARA DFBIA v. 
Ntttianund Shaha. 12 W.R. 90. (1 W.R. 

331, G W.R. 82, 10 W.R. 3, 238, F ) 

(30) — host document more than thirty tears 
old—Secondary evidence , Admissibility of — Ss . 
65, SO of the Evidence Act. —Secondary evidence 
of tbe contents of a document, shown to have 
been lost in proper custody, and to have been 
lost, ana more than thirty years old, is admis¬ 
sible without proof of the execution of the 
original. KHETTER CHUNDER MOOKERJEE 

v. Khetter Paul Sreeterutno, 5 C. 886 
= 6 C L.R. 199. [F. t 22 A. 291 ; R., 21 B. 528 
25 M. 674.] 

* 31 )—Person present at execution of document 
— Failure to subscribe document—Secondary 
witness .—A person, who, though he might not 
be a subscribing witness, swore that he was 
present at the execution of an instrument, could 
not be set down as a secondary witness. 8UN- 
KUREE DEBEA v. ANUND MOYEE DASSIA, 18 

W.R. 245. 

(32 )—Secondary evidence • Admissibility of .— 
The question as to tbe admissability of secon¬ 
dary evidenoe is one which is proper to be 
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decided by the Court of first instance and its 
discretion cannot be disturbed by a Court of 
appeal unless a failure of justice is occasioned 
thereby. NlNGAWA v. RAMAPPA, 3 Bom. 
L.R. 708 = 28 B 94. 

M K ' .€ J ' ' 0 

(83 )—Evidence — Agreement , plain and un¬ 
ambiguous — Admissibility of evidence to explain 
away words, —It the words of an agreement are 
plain and unambiguous, they must not be 
explained away by extrinsic evidence and still 
less by mere reasoning from probabilities. 
AGAGAIYA TIRUCHITTAMBALA V. SAMINADA 
PlLLAI, 1 M.H.C. 264. 

(34) —Secondary evidence , Inadmissibility of 
—Suit for redemption—Previous decree for fore- 
closure , Evidence of — Secondary evidence — Evi¬ 
dence Act (I of 1872), s. 63.—In this suit to 
redeem a mortgage, the Courts below found 
that a decree for foreclosure, in respect of (he 
mortgage, bad previously been passed. The 
foreclosure decree was not itself forthcoming, 
and the only evidence that such a decree was 
ever passed consisted ol a reference to a copy of 
the decree in a judgment passed in another 
suit and a statement by one of the mortgagees, 
since dead, that the mortgage had been lore- 
closed. The High Court, disagreeing with the 
lower Courts, held that the above reference in 
the judgment to the copy of the foreclosure 
decree was not sufficient evidence of the 
contents of the original decree. A written 
statement of the contents of the copy of a 
document, the original of which the person 
making tbe statement has not seen, cannot be 
accepted as an equivalent of that which e. 63 of 
the Evidence Act renders admissible, namely, 
an oral account ot the contents of a dooument 
given by some person who has himself seen it. 
KANAYALAL v. PYARABAI, 7 B. 139. [F. % 8 
B. 182 ; R. t 27 B. 452 .] 

(35) — Written instrument — Sale-deed or mort¬ 
gage—Representation that a sale-deed would not 
be enforced as a sale-deed — Const) ucti-on of 
document. —Where at the time of executing a 
dooument, a representation is made that the 
document, though in form a sale-deed, will not 
be enforced as against the exeoutant as a eale- 
deed, and where on the faith of that representa¬ 
tion the exeoutant executes the document, the 
sale-deed cannot be upheld as a sale-deed as 
against him. NAVALBAI v. SIVUBAI, 8 Bom. 
L.R. 761. 

(36) — Lotbundee not to be used for sale 
certificate—Conditiojis 2 inder which lotbundee 
admissible. —A lotbundee cannot be admitted 
as secondary evidenoe in substitution of the 
certificate of sale, except where the absence of 
the certificate is well accounted for, and do bet¬ 
ter evidence could be had. MUSSAMUT USTOO- 
BUN v. BABOO MOHON LiALL, 21 W R. 833. 

(37) —Oral evidence varying the terms of a 
deed—Intention of parties cannot be such 
evidence—Sale — Exchange — Limitation Act 
{XV of 1877), art . 97 —Money paid upon an 
existing consideration which afterwards fails ,— 
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On the 17th April, 1892, the defendants passed 
a sale-deed of certain lands at Gadag to plaintiff 
for Rs. 500. On the same day, the plaintiff 
Bold some lands at Topinkatti to the defendant’s 
sister for Rs. 500. No money passed under 
any of these transactions, the one being a 
j consideration for the other. In 1898 tbe 
plaintiffs wero dispossessed by a person deriving 
title from a purchaser at a Court sale on the 
6th June, 1885 of the Gadag lands in execution 
of a decree against tho defendants, who had 
somehow remained in possession. Tho plaintiffs 
thereupon fifed a suit against defendants to re¬ 
cover the possession of the lauds at Topinkatti, 
or in the alternative for compensation for the 
j loss sustained by him by reason of his disposses¬ 
sion. Held , (1) That the two deeds professed 
to be deeds of conveyance ; and tbe more fact 
that they were mutual deeds of conveyance 
would not make the transaction an exchange. 
Whatever might have been the intention of the 
parties, having regard to s. 92 of tbe Evidence 
Act, it wa9 impossible to treat the transaction of 
1892 as one for exchange. (2) That tbe plaintiff 
was entitled to recover money paid upon an 
existing consideration which afterwards failed : 
Art., 97 of the limitation Act, 1877. HAN* 

| MANT v. GOVIND, 8 Bom. L.R. 233. 

j (38) — Copies of documents—Admissibility in 

j evidence—Limit alien.— Where tbe plaintiffs, 
who took nearly ten years to institute a suit 
| for possession, being unable to produce tbe 
original deed of purchase or a copy thereof 
(which they produced only at the first hearing), 
tendered a copy of a sale-deed in evidence, held , 
that the copy was inadmissible. Peaceable 
possession by a vendor for 15 years before the 
date of suit bars any enquiry into the title 
of one who derives bis title under the pur¬ 
chase. ANUNDO MOYBE DOSSEE V. MR. J. 

j Mackenzie, W.r. 1864, 5. 

(39) — Court-copy of title-deed — Secondary 
j evidence—Objection not raised at the lime of 

filing — Estoppel. — A Court-copy of a title-deed 
was filed without objection on behalf of the 
plaintiff ; but objection was taken during the 
argument that the plaintiff had not shown any 
of the statutory grounds for the admission of 
Ruoh secondary evidence. It was held tbat the 
defendant’s allowing the copy to be marked 
without objection would not estop him from 
afterwards objecting to it. The copy should not 
have been marked until evidence had been 
given which made it receivable. KlSTNA DOSS 
v. MUKTAMALA SANTANI, 3 M.L.T. 297. 

(40) — Suit tor rent — Plea ot mokurraree right 
of defendant — Appeal , to whom lies—Copies of 
income-tax returns .— The appeal in a suit for 
rent, where tbe defendant pleads a mokurraree 
tenure, lies to the Judge. Copies of inoome- 
tax returns are not admissible in evidenoe. 
DAIiBA GOOROO SAHOY 8INGH v. BROMO 

Deonarain, W.R, 1864, Act X, Rul. 105. 

(41) —Secondary evidence—Kabuliat — Coun- 
. terpart—Indian Evidence Act (I of 1872), s. 6 
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— A let lands to B who sublet to 0, a royt. O. 
sued for possession of part, after an alleged dis- 
possession, making A a party defendant to the 
suit. At the hearing, C, in order to prove that 
the lands in dispute were part of those let to 
him by B, tendered in evidence the kabuliat 
given by him to B. Held, that C should have 
produced the patta given him by B and the 
grant from A to B, or sufficiently accounted for 
their absence, and that, as he did not do either, 
the kabuliat (which was merely secondary evi¬ 
dence of C spatta) was inadmissible even though 
it was produoed from the possession of the land¬ 
lord A. SURJO NARAIN GHOSE v. HARI 
NARAIN MOLLO, 1 C.L.R. 547. 

(42) — Evidence—Copies of depositions in other 
suits — Admissibility of—Act X of 1859, s. 77 — 
Revenue Court—Decision determining question 
of title—Effect of. —Copies of depositions taken 
in other suits are not ordinarily admissible in 
evidence', A decision of a Revenue Court deter¬ 
mining a question of title which, under the 
provisions of s. 77, Act X of 1859, it was not 
competent to try, must be treated as a nullity. 

Neypad Singh v. Guyadut, 3 Agra 31t. 

(43) — Kazee's dep osition in former case — De¬ 
fendants not parties — Kazi alive—Admissi bility 
of deposition .— A copy of the deposition of a 
Kazee in a previous suit, in which the defend¬ 
ants were not parties, is not admissible as evi¬ 
dence, where the Kazee is admittedly alive and 
oan be examined. MUSSAMUT MYEEDUN v. 

Mussamut Bintue Fatima, 24 W.R, 472. 

( 44 <—Copy of Kazee's register whether ad¬ 
missible- —A copy of a Kazee’s register was not 
receivable in evidence. The register itself 
should have been produced or proof given of 
its loss, and the particular entry should have 
been verified. JAFFREE KHANUM v. IMDAD 
HOSSEIN, 2 N.W.P. 314. 

(45) — Copy of record-keeper's report — Magis¬ 
trate's proceedings—Evidence — Judgment of 
appellate Court — Admissions of executors of a 
donor .—A copy of the report of the reoord- 
keeper oan, by no possibility, b9 legal evidence 
either for or against the genuineness of the 
^eed in dispute ; nor is a copy of a ‘mobakaree’ 
of a Magistrate in a suit regarding “some 
other properties covered by the deed in dispute.” 
If an appellate Court is dissatisfied with the 
findipg of the Court of first instance “ that the 
genuineness of a deed has been established by 
the testimony of witnesses,” some better reason 
for that dissatisfaction must be stated than is 
contained in the remark, “it doep not appear 
that the said deed has been proved by testimony 
of reliable witnesses.’’ Admissions of the exe¬ 
cutors of a donor treated as t.he admissions of 
the donor. DWARKANATH BOSE v. CHUNDI 

Churn Mookerjee, 1 W.R. 339. 

(46) — Evidence — Copy of deed of partition — 
Hindu Daw — Inheritance — Step-brother and 
uterinebrother-.Preference.~k copy ofan alleged 
deed of partition set up to defeat an ordinary rule 
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of Hindu law with respect to succession, and 
taken from the record of a miscellaneous pro¬ 
ceeding, without any suggestion as to what has 
become of the original, is not admissible in 
evidence. A step-brother cannot inherit in 
preference to an uterine brother. ISHEN 

Chunder Chowdry v. Byrub Chunder 
Chowdry, 5 W.R. 21. 

(47 )—Absence of original not accounted for 

Copy inadmissible—Remand — Grou 7 ids for 
remand—Omission to decide material issue — 
Mortgage — Redemption — Redemption after 
expiry of time. —Suit by A to recover a 
moiety of certain ancestral land which he 
claimed, first by right of inb°ritance, and 
secondly under a deed of settlement executed 
by the other half sharer, B, since deceased. The 
widow of B answered that the whole of the land 
had been assigned for the support of a mosque 
by B’s father ; and the lower appellate Court 
found it to be true, and reversed the decree of 
the Munsif, who bad allowed A’s olaim. Held, 
on special appeal (No. 115 of 1865), that the 
document relied upon as creating an endow¬ 
ment had been improperly admitted in evi¬ 
dence. for it was only a oopy, and tbe absence of 
the original was not accounted for ; the Court 
observing that the document only purported 
to be a mortgage, and did not create any re¬ 
ligious endowment. And, on the suit beiDg 
remanded the lower appellate Court found no 
reason to alter its former decree ; the absence 
of the original mortgage-deed, executed in A.D. 
1834 having been accounted for ; and a second 
deed, bearing date A.D. 1846, having been pro¬ 
duced, by whiob B’s father assigned the whole of 
the laud in dispute to the jamat of tbe commu¬ 
nity as trustees of the religious property. Held , 
on a second special appeal (No. 840 of 1865) that 
the deed of 1846, beiDg unstamped, was inadmis¬ 
sible in evidence, aud that the deed of 1834 being 
only a mortgage, tho equity of redemption was 
not lost, though there was a failure of the con¬ 
dition that the property was to be considered 
as sold, if the mortgage debt wat not paid 
before a.D. 1846. (1 B.H.C, 119, F.) On find¬ 

ing that the lower appellate Court had not deter¬ 
mined material questions of law and faot neces¬ 
sary for the decision of the suit, the High 
Court framed certain issues for its guidance, 
aud again remanded the oase. MAHUMMAD 
VATj AD ABDUL MULNA V. IBRAHIM VALAD 

Hasan. 3 B.H.C., A.C., 160. (1 B.H.C. 119, 

E.) [ R 9 B.H.C. 69.] 

(48)— Evidence—Copy of translation — Admis - 
sion of liability—Hindu Daw — Debts — Non-heir 
— Liability to pay debt of deceased. —A oopy of 
a translation ot what a Magistrate was sup¬ 
posed to have said in English in a proceeding 
under Act IV of 1840 was no evidenoe of an ad¬ 
mission of liability which could bind the person 
concerned. Under the Hindu Law, a person 
who is not the heir oannot be rendered liable 
to pay the rent due by a deceased. RAMJEE 

Lad v. Mr. George Anderson, 7 W.R. i*i. 
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(49 )—Statements of living person — Admissi¬ 
bility in evidence—Statement of deceased per¬ 
son—Personal knowledge or belief. —Written 
statements of a person who was living at the 
time when the party relying on them closed his 
case, could not be admitted in evidence, and 
the fact that similar documents have been ad- i 
mitted on the other side is no reason why the 
rules of evidence should be violated. Where a ! 
deceased person had filed a genealogical table 
in support of his claim as heir and it was exhi- | 
bited on his behalf, held that (1) personal Know¬ 
ledge and belief must be found or presumed in 
any statement of a deceased person which is 
admissible in evidence, and (2) that the genea¬ 
logical lable above referred to was not admissi¬ 
ble since it was not proved to have been prepar¬ 
ed under the personal knowledge and belief of 
the declassed person. JAGATPAB SINGH v, 
JAGESHAR BaKSH SINGH, 23 A. 143, P.G. = 


Cotton Ginning Company, Ltd., Cawn- 
PORE, 9 A. 366 = A.W.N. 1887, 34. [R., 7 C.L. 
J. 251.] 

(51) — Mahomedan haw — Suit for dower — 
Failure to prove alleged written contract — 
Effect. —Where a suit by a Mahomedan wife 
for dower was brought upon a written contract 
and nothing else, but the written contract was 
not produced, and there was not evidence 
euough to establish its execution, the Court 
would not be justified in decreeing the suit 
upon the basis of an oral contract neither 
alleged by the plaintiff, nor admitted by the 
other side. KHAJA MAHOMED ASGHUR v. 
MANIJA KHANUM, 14 C. 420. [R., 129 P.L. 
R. 1901 = 2 P.R. 1905.] 

(52) — Civ . Pro. Code, s. 525 — Non-produc- 
tion of award—Procedure .—Where, by reason 
of the award having been lost, it cannot be 


30 I.A. 27 = 7 C.W.N. 209 = 8 Sar. 367. [R., 8 produced and filed in Court, the special pro- 

O C. 94.] oedure, by which a decree can issue upon an 

: award filed in Court, beoomes impossible, and, 
(50)— Indian Coynpanies Act (VI of 18S2)-— a regular suit to enforce the terms of the award 

Evidence as to membership —Register of mem- \ is the only remedy, it being not competent 
berSy Evidentiary value of — Notice of allotment , for the Court to reoeive secondary evidence of 

necessity of comynunication of—Contract Act, the oontents of the lost award and to proceed 

s. 4—“ Put in course of transmission 11 proper to pass a decree thereon. GOPI REDDI v. 

meaning of -Proper address of letter of accept- , MAHANANDI REDDI, 12 M. 331, [£>., 1 S.L 

ance. necsssity of proof of , to admit secondary j R. 167] 


evidence .—The appellant in this oase objected j 
to his having been placed in the list of contri¬ 
butories prepared in the course of the liquida¬ 
tion in a company. The official liquidator put 
in evidence a register of members which was 
held to afford prima facie evidence that the 
appellant was a member holding shares in the 
company. But, however, the liquidator, who, 
after putting the register in evidence might 
have waited, until the appellant had met the 
prima facie evidence afforded by the register, 
did not do so, but chose to put in evidence cer¬ 
tain letters written by the objector and the 
replies thereto, which had the effect of im¬ 
pugning the prima facie evidence afforded 
by the register, notwithstanding the absence 
of any rebutting evidence on the part of the 
appellant. (3 A. 333, R.) Where a letter 

of acoeptanoe despatched to a proposer is not 
proved to have been properly addressed to him, 
no inference ooull be drawn, as from the ordi¬ 
nary course of business.of its having been posted 
with the proper address on. Under s. 4 of the ! 
Indian Contract Act, the communication of 


(53) — S. 65, I.E ./4.,1972 — Secondary evidence 
to prove contents of letter. — Oral evidence to 
prove the contents of a letter (neither produced 
nor called for) is inadmissible on the ground 
that it involves the giving of secondary evidence 
of the oontents of a document without satisfy¬ 
ing the condition? required to bo fulfilled by 
s. 65, l.E. A. ( Per Banerjee and Rampini , JJ.) % 
Kameshwar Pershad v. AMANUTULLA, 26 
C. 53 = 2 C.W.N. 649. 

(54) — Suit upon bond—Secondary evidence , 
Admissibility of—Evidence Act (/ of 1872), 
s. 65, cl. {c). — Where, in a suit by the trans¬ 
feree of a bond, against the executant and 
obligee thereof, the obligee did not produce the 
document, though a notice had been served on 
him, aud the obligee was not examined, nor 
was evidence given of its loss or destruction, 
secondary evidence was held not admissible. 
WOMESH CHUNDER GHOSE v. 8HAMA SUN- 
DARI Bai, 7 C. 88 = 8 C.L.R. 489. [R., 10 C.P. 
L.R. 59, 12 C.P.L.R. 117, 13 C.P.L.R. 94.] 


acceptance is complete a3 against the proposer, 
only when it is put in a course of transmission 
to him; and a communication to a proposer con¬ 
tained in a letter not proved to have been cor- 
reotly addressed to him, could not, although 
posted, be Baid to have been 41 put in a course of 
transmission ” to him within the meaning of 
the said s. 4. In the absence, therefore, of 
evidence as to the communication contained in 
the letter having reached ths proposer, a press- 
copy of suoh a tetter could not be admitted as 
secondary evidence of its contents. RAM Das 

Ohakabbati v. the Official Liquidator 


(55) Evidence Act (I of 1872), s. 91 —Terms 
of contract reduced to writing, oral evidence in¬ 
admissible to prove.—In this oase, the question 
also came up whether the Judge in the Court 
below, having exoluded the document as un¬ 
stamped, should have admitted oral evidence of 
the contract, and it was held that the terms of 
- the contract having been put in writing, by 
reason of s. 91 of the Evidenoe Act, no evidence 
except the documents themselves could be given 
in proof of it. In this oase, the broker in the 
first instance negotiated the terms of the con¬ 
tract with the defendant, but having no power 
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to make a binding contract bet ween the parties, 
he caused those terms to be put in writing, and 
*two documents were prepared one of which was 
signed by the vendor and given by the buyer j 
while the other was signed to the buyer and 1 
given to the vendor. There was no doubt, | 
therefore, that whatever the contract was, it, 
was reduced to writing. S. A. RaELI v. CARA- 
MALLI FAZAL, 14 B. 102. j 

(56i —Unstamped instrument—Notice to pro- j 
duce. — Secondary evidence tendered to prove 
the contents of an instrument, which is retain¬ 
ed by the opposite party, after notice to pro¬ 
duce it, can only be admitted, in the absence of 
evidence to show that it was unstamped when 
last seen. SENNANDEN v. KORLAKIRAN, 2 
M. 208. [JR., U.B R. 1892-1896, Vcl. II. 631] 

(57) — Stamp — Penalty — Secondary evidence 
of a document —Secondary evidence of the 
contents of a document, which was liable to 
stamp duty but was unstamped, cannot be 
admitted on payment of a penalty. KOPASAN 
v. 8hamu, 7 M. 4<10 [F. , U.B.R. 1892-1896. 
Vol. II, 631, 17 M. 473 ; R. y 23 M. 49.] 

(58) —Insufficiently stamped hundis—Stamp 
Act , XVIll of 1869. ss. 5. 8, 19, 20, 26, 28.— 
The payment, of penalty under s. 20 of Act 
XVIII of 1869 does not enable a party to tender 
insufficiently stamped liundis in evidence. 

Mothooha Morun Roy v. Peary Mohun 
SHAW, 4 C 259 = 2 C.L R. 409. 

(59) —Evidence — Stamp Act , I of 1879 (Stamp 
Act), s. 34 —Document not duly stamped — i 
Secondary evidence of contents of document not 
admissible. — Where the original document 
would be inadmissible as not being sufficiently 
stamped, secondary evidence of the contents of 
such document is also inadmissible. BAEDEO 
DAS v. JAI RAM, A W.N. 1899, 210. i2 Barn 
and Aid., 478 21, R.R. 363, R.) 

(60) — Promissory note — Suit for original con¬ 
sideration — Promisscry-note , the only contract 
between parties — Note inadmissible — Effect .— 
When a cause of action for money is once com¬ 
plete in itself, whether for goods sold, or for 
money lent, or for any other claim, and the 
debtor then gives a bill or note to the oreditor 

- for payment of the mouey at a future time, 
the creditor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for the 
original consideration, provided that he has 
not endorsed or lost or parted with the bill or 
note, under such circumstances as to make the 
debtor liable upon it to some third person. In 
suoh oases, the bill or note is said to be taken 
by the oreditor on account of the debt , and if it ! 
is not paid at maturity, the oreditor may 
disregard the bill or note and sue for the 
original consideration. [ ExpL % 23 C. 851 ; 

Expl . & F. y 26 A. 178 ; F., 82 P.R. 1891, 28 P. 
L.R. 1903 = 7 P.R. 1903, 28 A. 298 = A.W.N. 
1906, 9 = 3 A,L.J. 25. 29 M. 111 = 15 M L J, 
484 ; R., 7 M. 112, U.B.R. 1897-1901, Vol. II, 
391, U.B.R. 1907, 3rd Qr., Evi. 5.] But when 
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the original cause of action is the bill or note 
itself, and does not exist independently of it, 
as for instanoe, when, in consideration of A 
depositing money with B, B contracts by a 
promissory note to re-pay it with interest at six 
months’ date, here there is no cause of aotion 
for money lent, or otherwise than upon the 
note itself, because the deposit is made upon 
the terms contained in the note, and no ether. 
In 3uch a case, the note is the only contract 
between the parties, and if for "want of a 
proper stamp or some other reason the note is 
not admissible in evidence, the creditor must 
lose his money. 8HEIKH AKBAR v. SHEIKH 

Khan. 7 C. 236 = 8 C.L.R. 628. [Appl., 12 B. 

443; F. t 8 C. 721 = 11 C.L.R, 310. L.B.R, 
1893-1900, 122, 42 P.R. 1895, 17 M L..J. 126 ; 

R.. 10 M. 94, 18 B. 369, 24 B. 360, 9 O.C. 
315.] 

(61) — J'nstamped or defectively stamped docu¬ 

ment—Non production—Secondary evidence .— 
Secondary evidence of unstamped or insuffi¬ 
ciently stamped document, which has not been 
produced, is not admissible MA ElN U v. 
MauNG AUNG Hmwe, U.B.R. 1897—1901 
Vol. II, 365. [26 1. A. 262, 23 M. 49, Rel on.) 

[F., U H R. 1897-1901, Vol. II, 367; R.. U. 
B.R. 1897-1901.) Vol. II, 556, U.B.R, 1907, 
4th Qr., Execution-Signing, 5.] 

(62) — Unstamped document. Secondary evi¬ 
dence of — Non-production — Inadmissibility . — 
Secondary evidence of a document not produced, 
which ought to have been, but was not, stamp¬ 
ed, is inadmissible. MAUNG Net v. MAUNG 
Hmo Zan, U.B R. 1897 — 1901, Vol. If 367. 
(U.B.R. 1897-1901, Vol. II, 500, overruled ; 
U.B.R. 1897-1901, Vol. II, 365, F.) 

(63) — Promise to pay balance due in instal¬ 
ments Agreeynent embodied in promissory note 
— Aareement entered in account book—Admis¬ 
sibility Inadmissibility of promissory note 

as being insufficiently stamped—Suit on origi¬ 
nal debt — Successive suits for instalments .— 
Where an agreement to pay, by instalments, 
the balance due on accounts settled between 
two parties, is embodied in a promissory note, 
and interest at the same time by the pro¬ 
misor in his own account-book, it can be 
proved only by meins of the former, and not by 
the latter. If, under the above circumstances, 
the promissory note be inadmissible in evi¬ 
dence, owing to being insufficiently stamped, the 
promisee can sue only for the whole debt, and 
not for the instalments, the agreement in respect 
of which cannot be proved, [/?., U.B.R. 1897- 
1901, Voh II, 391 ; D % U.B.R. 1907, 3rd Qr., 
Evidence, 5 = 14 Bur. L.R. 179.] Where, in the 
above circumstances, the promisee, finding that 
he could not sue on the inadmissible promissory 
note, sued for some instalments accrued, 
due on the basis of the entry made by him 
in his acoount-book. the oircumstanoe that he 
obtained a decree in such suit cannot preclude 
the Court from considering, in a subsequent 
suit by him for subsequent instalments, the 
question of the maintainability of the suit on 
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the basis of the entry in the aooount book, and 
holding that the claim for instalments must be 
dismissed, based as it was on the promissory 
note which oould not be proved. Held, further, 
that the suit was barred by s, 43 of the Civ. 
Pro. Code, a3 the plaintiff, being thrown back 
on the whole debt, sued onlv for a portion in 
the former suit { Spankie . J .)—That s. 43 had 
no application, as the second suit wa9 for in- I 
stalments not accrued due as the time of the 
first suit ( Oldfield , J.) Benarsi Das v. BHI 
KHARI DAS, 3 A. 717 = A W.N. 1881, 47. 

(64) —Contemporaneous unstamped agreement ' 
in contradiction to a stamped agreement in¬ 
admissible. —An unstamped memorandum of 
agreement varying the terms of a stamped 
agreement and contemporaneous with it, is not 
admissible in evidence. XHURIIO v. BOOTA 

Singh, 23 P.R. 1870. i 

(65) — Suit on improperly stamped hundi .— 
The hundi is the only legal evidence of the obli¬ 
gation created by it, and if it is insufficiently 
stamped and has been altered in a material 
partioluar, no suit can be brought on it by the 
person altering it. VALIAPPA v. MAHOMMED 
KHASIM, 5 M. 166. [ZB, 17 M. 262 ; R,. U.B.R 
1907, 3rd Qr., Evidence, 5 ] 

i 

(66) —Accounts stated—Bond for balance — 

Subtitution of new contract—Bond impounded 
as insufficiently stamped — Suit on accounts j 
stated .—Where aooounts betweeu a creditor and , 
his debtor are stated, and it is intended to con¬ 
solidate and secure the debt by means of a 
bond, which is to supersede the contract or 
obligation arising from the statement of ac¬ 
counts, then in the oveut of the bond being in¬ 
admissible on account of its not being properly ! 
stamped, the creditor cannot fall back on the | 
accounts stated SIRDaR Kuar v. CHANDRA- ! 
WATI, 4 A. 330=A.W.N. 1882, 95. [D., 11 

A. 13.] | 

| 

i 

(67) — Stamp Act (I of 1879), s. 31, proviso 1 
— Unstamped prnmisssory note , Suit on — Sus- . 
tainabilxty—Secondary evidence—Evidence Act \ 
(I of 1872), ss. 65, cl. (b) and 91.—A sued B to 
recover Hs. 33 due on an unstamped note. B 
admitted execution and receipt of consideration 
in respect of Rs. 37 in the shape of paddy, but 
alleged chat the amount had been paid off, He 
also objected to the admissibility in evidence 
of the noto, the same being unstamped. The 
plaintiff offered to pay stamp duty and penalty, 
under s. 34 of the Stamp Aot (I of 1879), con¬ 
tending that the note sued on was a bond. 
There was a recital in the suit note to the effeot 
that the amount due thereunder would be 
repaid within three months from the date of its 
execution. The Subordinate Judgo referred the 
following two questions to the High Court. 
^•3*—(1) Whether the document sued on was a 
promissory note, and (2) Whether the admission 
by the defendant of the consideration therefor 
would entitle the plaintiff to maintain the suit 
notwithstanding the inadmissibility of the 
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document. Eeld t per Jar dine , */., that the 
document sued on was a promissory note and 
that the suit having been brought thereon as 
the original cause of aotion, the admission of 
the contents of the document made by the de¬ 
fendant in his written statement did not avail 
the plaintiff, the document itself being inadmio- 
sible in evidence for want of a stamp. Per 
Birdwood , J .—The plaintiff oould not. recover 
irrespectively of the promissory note, because 
he did not seek to prove the consideration other¬ 
wise thcan by the note, which is inadmissible in 
evidence (for want of a stamp), and because the 
admissions contained in tho written statement 
of tho defendant did not amount to an admis¬ 
sion of the claim as for money lent. The cape 
was not one in which any secondary evidence 
would be admissible for proving the contents of 
the unstamped promissory note, the primary 
evidence — the document itself—being forth¬ 
coming. Moreover, no other evidence can, under 
e. 91 of the Evidence Act, be given to prove the 
terms of the contract between the parties, of 
which the note was intended to be tho evidence. 
The plaintiff’s suit must be dismissed as he did 
not offer any independent evidence of the 
advance alleged by him, and tho defendant did 
not in his written statement admit that any 
money was lent to him, as alleged by the 
plaintiff, but set up an entirely different trans¬ 
action, is re3peot of which he admitted no re¬ 
maining liability. DAMODAR JAGANNATH v. 
ATMARAM BABAJI, 12 B. 443. [ZB, U.B.R. 
1907, 3rd Qc ; Evidenoe 5 ; R ., 18 B. 369, 24 
B. 360, 4 Bom, L.R. 912.] 

(68) —Unstamped achnowledgmint of debt , in¬ 
admissibility of , in evidence—S ; amp Act (I of 
1879), sc h. 7, art. 1 and s. 34 —Limitation Act 
{XV of 1877), s. 19. — An acknowledgment ful¬ 
filling the conditions of art. 1 of sch. I of the 
Stamp Act (I of 1879) cannot, if unstamped, be 
given in evidence “for any purpose.” The 
words of s. 34 of Aot I of 1879 clearly prevent 
an instrument whioh is chargeable with a one- 
anna stamp, and which cannot be admitted on 
payment of a penalty, from being admitted 
in evidenoe “for any purpose” including the 
purpose of saving limitation. MUCJI IjALA 
v. LlNGU Makaji, 21 B. 20?, F B. [Ret. on, 
66 P.R. 1906 = 73 P L.R. 1907 ; R. t 30 G. 687, 
31 C. 195 = 8 G.W.N. 168.] 

(69) —Evidence Act> s. 91— Unstamped promis¬ 
sory note—Suit for money lent—Cause of action . 
—Where the terms of the contract wore set¬ 
tled and the rate of interest and date of re-pay¬ 
ment were agreed upon in the morning, but 
later in the day an unstamped promissory note 
specifying these terms was passed from the 
defendant to the plaintiff, the plaintiff cannot 
bring a suit as for money lent, when he finds 
that the promissory note is inadmissible in evi¬ 
dence. POTHI REDDI v. VELAYUDASIVAN, 

10 M. 94. [F.. 17 M.L. J. 126 ; R. % U.B.R. 

1907, 3rd Qr., Evidenoe, 5 = 14 Bur* L.Rt 179 ; 
D., 23 M. 527, 29 M. 111 = 16 M.L.J. 484.] 
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(70) — Lost instrument requiring stamp, which 

was unstamped — Secondary evidence. —Secon¬ 
dary evidence cannot be given of a lost instru¬ 
ment requiring a stamp which was not stamp¬ 
ed. ARUNACHELLAM Chetty V. ODAGAP- 
PAH CHETTY, 4 M.H C. 312. [ Cons ., 7 M.H. 

C. 13 : R ., U B.R. 1892 1896, Vol. II, 631, 23 
M, 49, P.C.] 

(71) — Reg. XVII of 1802, s. 11— Original des¬ 
troyed—Alleged fragments of the original not 
proved to be those of the original—Secondary 
evidoice. — Suit, on a bond. The defendant, by 
his answer, denied his execution of the bend. 
Plaintiff, in his reply, stated the accidental 
distrucLion of the bond and prayed leave to put 
in evidence a registered copy thereof, which 
the Court allowed, and, at the same time, 
ordered the fragments of the original to be pro¬ 
duced. At the trial plaintiff produced the 
fragments, and, under s. 11, Madras Regula¬ 
tion, XVII of 1802, put in as evidence a regis¬ 
tered copy of the bond. He called no witnesses 
to prove that the fragments produced formed 
part of the original boed. The Court admitted 
the registered copy as evidence, and found for 
the plaintiff. The Judicial Committee of the 
Privy Council, on appeal, reversed this finding, 
on the ground that the registered copy in the 
absence of satisfactory evidence of the destruc- ! 
tion of the original bond, was improperly 
admitted as secondary evidence. SYUD Abbas 

adi Khan v. Yadeem Ramy Reddy, 3 M.I. 
A. 156. 

(72) —Pottah not registered— Pottali not utilis- i 
able therefore —Grouna for admiUing secondary 
evidence. —A Court cannot allow secondary 
evidence to be adduoed, beoause the pottah on 
which a plaintiff’s title is based has not been 
registered, and therefore, cannot be used by i 
reason of the Registration Law. L.G. CROW- 
DIE V. KULLAR CnOWDHRY, 21 W.R. 307. 

(73) — Copy obtained from office of registering 
officer — Value. —The mere circumstance that 
the copy of an instrument was procured from 
the Records of the Registrar of Deeds would not 
make that registered document evidence, or 
give it effect as against the persons who appear 
to bo affected by its terms. SHAIKH FYEZ j 

adi v. Omedee Singh, 21 W.R. 265. [R., 

9 Bom. L.R. 401.] 

c 

(74) — Leas a irrelevant as unregistered — j 
Secondary evidence • — Secondary evidence of the ( 
execution of a lease is also inadmissible where it , 
is not admissible as being unregistered. MUSSA- ' 
MUT KABOOLUN V, SHUMSHEIR ADI, 11 W. 
R. 16. 

(75) —Unregistered patta and kakuliyafc —Set 
off' — Evidence .—Where a patta and a kabuliyat 
have been found inadmissible by reason of non¬ 
registration , no oontraot which they contain 
oan be received in evidence. DlNANATH 
MOOKERJEE v. DEBNATH MADDICK, 5 B.L. 

R., App., 1 = 13 W.R. 307. 


E vldence —continued. 
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(76) —Proof of written contract—Document 
inadmissible for want of registration — Secon¬ 
dary evidence inadmissible — Admission made 
in a deposition .— A written contract must 
be proved by the production of the writing 
itself ; if the document is [inadmissible from 
want of registration, no secondary evidence oan 
be given thereof. A party’s admission as to the 
contents of a document uot made in the plead- 
ings, but in a deposition, is secondary evidence, 
and cannot take the place of the dooument 

it self. Shekh Ibrahim v. Parvata vadad 
Hari, 8 B.H.G. A.C. 163. [F. t 9 B. 89 ; R., 
6 B. 168, F.B.] 

(77) —Execution of original document or loss 
thereof not proved—Admissibility . —The plain¬ 
tiff produced a registration copy of a hibbana- 
viah i without producing the original or account¬ 
ing for its non-production or proving that the 
original was destroyed or lost ; held that the 
secondary evidence tendered was not admissible 
in evidence. AMEERUNNISSA KHATOON v. 
ABADOONNISSA KHATOON, 15 B.L R. 67, P.C. 

= 23 W.R. 208 = 2 I.A. 87 = 3 Sar. 423. [Cited, 
31 C. 155.] 

(78 ) —Secondary evidence — Proof of title — 
Unregistered deed of sale— Registration Act, 
s. 49. Plaintiff alleged that A and B had sold 
and conveyed, by an unregistered deed, certain 
land to the person under whom he claimed. 
The deed being inadmissible in evidence, B was 
called to prove the sale. Held. th<it B’s evi¬ 
dence should have been rejected, as secondary 
evidence of the unregistered deed could not be 
received. RAM CHUNDRR HALDARv, GOBIND 

chunder Sen, 1 C.L.R. 542. 

(79) — Registration Act , 1864, s. 13 — 

Secondary evidence not admissible , where the 
document is not admissible on account of non¬ 
registration .— Where, on account of non-regis¬ 
tration, a certain document, could not be put 
in evidence, under s. 13 of the Registration Act 
of 1664, secondary evidence of the contents of 
such document cannot bo admitted under s. 65, 
<b) of the Evidence Act. VARADA v. KRISHNA- 
SAMI, 6 M. 117. [R. t 13 M. 308, 19 B. 36.] 

(SO )— Evidence Act {I of 1872) s. 91—Unregis¬ 
tered partition deed. — Where an unregistered 
deed purported to divide some of the family 
immoveable properties, reciting at the same 
time that the division as regards the rest of the 
properties had already taken place, it was held 
that although the deed did not exclude secon¬ 
dary evidence of the partition of the family pro¬ 
perty previously divided, yet, it affected to 
dispose of certain immoveable properties, and 
therefore, under s. 91 of the Evidence Act, 
excluded secondary evidence of its contents. 
KACHUBHAI BIN GUDABCHAND v. KBISH- 
NABA KOM BABAJI, 2 B, 635. 

(81) —Copy of a copy , if evidence.—Held that 
a copy of a copy of a sunnad is clearly inad¬ 
missible in evidence. Raja NEEDANUND 

Singh v. nusseb Singh, 6 W.R. 80. 
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(82) — Evidence Act , 1872. ss. 63 (c) and 114, 
illus. ig)—Copif of a copy — Non-pro due lion of 
evidence by party in possession—Absence of 
proof of loss or destruction. —A copy of a certi¬ 
fied copy of a document which has not been 
compared with the original, cannot be admitted 
in evidence, such copy being neither primary 
nor secondary evidence of the contents of the 
original. Where a party who ought to be in 
possession of certain documents accounts for 
their non-production on the ground that they 
have been lost or destroyed, but does not prove 
such loss or destruction, the presumption 
would b9 drawn that the documents would, if 
produced, be unfavourable to such party. 

Ram Prasad v. Raghunandan Prasad, 7 

A. 738 = A.W.N. 1885, 160. 

(83) — Secondary evidence, Kind of , admissible 
— Instances of admissibility .—In a oa?e falling 
under cl. (a) or (c) of s. 65 of the Evidence Act, 
though it might also fall under cl. if) of the 
same section, any kind of secondary evidence 
is admissible. IN THE MATTER OF A COLLU¬ 
SION BETWEEN THE “ AVA ” AND TFE 
BRENHILDA, 5 C. 568= 3 C L.R. 331. [R., 10 
C.P.L.R. 59, 34 C. 293=11 C.W.N. 501, 3 
O.C. 871] 

(84) — S. 66, cl. (6), Evidence Act—Notice to 
product . — Secondary evidence of the contents 
of a document is admissible, under s. 66, cl. (6), 
Evidence Act, when the defendant is out of 
jurisdiction and did not comply with the 
summons to produce the document and when 
the service of notice upon his pleader at the last 
moment would have been nugatory. BISHOP 

Mellue v. Vicar apostolic of Malabar, 

2 M. 295. [R., 15 M. 211.] 

(85 #—Evidence Act , ss. 65, 66 —Admission of 
secondary evidence. — Where the question was 
whether the evidence constituted secondary 
evidence of the matter in dispute, which w*s 
the making of a document, and the evidence 
consisted of the copy of a deed which whs filed 
in another suit, and wap still on the records of 
the Court, and the copy wa« endorsed “ copy in 
accordance with the original,” and it whs signed 
by the Judge presiding in the Court, held that 
the copy was duly compared and was genuine. 

Luchman Singh v. Puna, 16 C. 753 = 16 I. A. 

126, P.C. = 5 Sar. 370. 

* (86) — Ss. 65,66,74,86, l.E A. y 1872— Fore'pi 
judicial records — Public documents. — Proceed¬ 
ings of a Court of Justice, when certified under 
s. 86, are presumed to b9 genuine and accurate. 
S. 86, which says that, if a copy of a foreign 
jud'cial record purports to be certified in a 
given way, the Court may presume it to be 
genuine and accurate, does not exolude other 
proof. Proceedings of a Court of Justice may 
be proved be a Court official deposing to what 
took place in his presence and also to an un¬ 
certified record thereof. 8uch proof is secondary 
evidenoe, under bb. 65, 66 f of the certified 

reoord,—the record being a public document 
under s. 74,—admissible without notice to the 

C. IV—9 
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adverse party, when the person in possession of 
the document is out of the reach of or not sub¬ 
ject to the process of the Court. HaRANAND 
CHKTLANGIA v. RAM GOPAL CHKTLANGIA, 

27 C. 639, P C. = 27 I.A. 1=4 C.W.N. 429 = 

7 Sar. 648. [R. 34 C. 576 = 11 C.W.N. 622 = 

6 C.L.J. 30.J 

(87) — Deed destroyed in the mutiny , Evidence 
of .—Oral evidence may be received as to the 
contents and genuineness of a deed, alleged to 
have been destroyed during the Mutiny and of 
which no copy is in existence, SHEOSURUN 
OJHA v. MUSSAMUT GOOLBANEE KOOER, W. 
R 1164. 264. 

(89) — Civ. Pro. Cod<e, Act VIII of 1859, s. 355 
— Appeal — Record lost in transit—Disposal of 
apveal on rectipt of secondary or additional 
ev\dence .— V/here, on an appeal being preferred 
from a decree of the Court of first instance, the 
record of the case wa3 lost in transit from the 
first to the second Court, it was competent to 
the appellate Court to receive such secondary 
evidence as the parties were able to produce of 
the papers which made up the record, and if 
the parties were not able in this way to show 
what were the contents of the whole record, 
each party was at liberty to produce additional 
evidence under a, 355, Act Vlil of 1859. 

Baboo Gookoo Dyal Singh v. Dubbasee 

LAL TEWAREE, 7 W.R. 18. 

(89) —Loss of anumati-patra — Secondary 
evidence. — Where it had been established that 
an o fturiati-patra was lost, held, that secondary 
evidence of it whs receivable. KALI KiSHOBE 
DUTT GUPTA MO/UMDAR v. BHUSAN CHUN- 
DER alias BE FI N CH UNDER DUTT GUPTA, 18 
C. 201 = 17 I.A. 159, P.C. = 5 Sar. 607. 

(90) — Evidence — Quinquennial register — 

Examined copy — Adm ssibility .—An examined 
copy tof a quinquennial regi.-ter is evidence 
without the production of the original. 8REE- 
MUTTY OODY MONEE DEBEE v. BlSHONATH 
DUTT, 7 W.R. 14. [R., 2 C.W.N. 229.] 

(91) — Time for filing cf docum s n*s , order of en- 
lamement of , by first Court , appellate Court not 
competent to interfere with — Certified copies of 
documents filed in another suit. Admissibility of , 
in evidence. — Where the Court of first instance 
has properly enlarged the lime for filing certain 
documents, the lower appellate Court cannot 
interfere with such order. The objection taken 
in this case that the copies were not receivable 
was not taken either in the original oase, or in 
the grounds of appeal to the Judge, and the 
special appellant bad, therefore, no opportunity 
given him to explain the reason why the 
originals were not forthcoming. The originals 
were in existence but were filed in another suit 
and it was held, that, under the circumstances, 
the lower appellate Court was wroDg in having 
deprived the appellant of tha benefit of the 
above application and taken him by surprise by 
refusing to admit the copies, in the absence of 


131 


THE ALE INDIA DIGEST. 


133 


Evidence —continued. 

10. Secondary E vidence— continued. 

any objection taken to them by the onnnoito 

ITwIr. 2S7^ K 8urun Doss v - Kanya Singh, 

rJn?l~/J« Sled c0pv r/ Potion—Original with 

lecord of'different case—Appl,cation lor original. 
~Iu this ease. ,t was ruled that- an attested cop^ 
of a petit.ou was admissible in evidenoe, if the 
oriRinai was with the reeord of a different ease, 
and if an app!,cation had been made for it 
OOI’ENDRO MOHUN MOOSTAI'EE v. POORNO 
CHUNDER BHUTTACHARJEE, 19 W.R, 85. 

-WheT/il” 1 ^ 5 ' 0 ” °f co *y Objection in appeal. 
Where the evidence of an ihrar was not of 

any constquencp, the admission of the oopv 

nstead of the original ilcrar is not an objection 

r nnAr an ^ pel,ate Conrt ought, to give effect to. 
GOI AE NARAIN MOZOOMDAR V. MUDDA 

aiutty Guptee. 14 B L R. 21. 

f 

(94) —Abstract of pleadings in decne — ' 
Secondary evidence of admUsion alleged— ' 
Queere. Whether an abstract of the pleadings 
given in a deoreo is legally secondary evidenoe 
of an admission alleged to have been made in 
such pleadings? SUNDAE Das v. FATEMUE- 

1 r C ;* N - 513 - < S 596, doubUd.) 

L ^ C • Li* J« 521.1 

(95 ) —Document relied on connected wHh 
several properties including suit property — 

Defendant , Non-production of doennunt by _ 

Secondary evidence. — A plaintiff’s case rested 
on a document that covered several properties 
whereof her own was one; the defendant’ 
though called ou by the plaintiff, did not 
produce the document, held that secondary 
evidenoe of it could be given. MUSSAMUT 
SaDREROON NlSSA BlBI v fiREEMUTTY 
SHOURUBBY DEBEA, 25 W.R. 459. 

(96) Powr-of-attorney to execute a deed of 
mertg r qe, effect of recognition of, in subsequent 
paver to authorise registration of deed— The 
two powers of attorney , parts of same trar.sac- 

The question in this case was whether 
the power ot attorney by which the son of the 
defendant executed the deed of mortgage was 
itself duly executed by the defendant or not. 

The original deed was not produced but the 
mookUarnama executed by defendant authoriz¬ 
ing the registration of the deed of mortgage 
recognised the previous power to execute the 
deed o mortgage. The High Court, agreeing 
with the lower Courts, held that the two 
mookteamama , formed part cf one continuous 
transaction, and that the admission by defend¬ 
ant in the second instrument, of th^s genuine¬ 
ness of the first, was conclusive as against 
Her. and, in its presence, the absence of the 
original power of attorney was comparatively 
immaterial, and that the plaintiff was entitled 
to a decree. The recognition of the first deed 
in the seoond proved deed, by the party execut¬ 
ing both, was an admission conclusive against 
her as to the genuineness of both the deeds and 
was capable of being received as original 
•evidence by itself and not as secondary evidence 
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:}*:r ri to h he firat defd in tb ° ^se 

I MUn! Sw|r. « OSSEINEE V. MUKHDOO- 

oblrtfTa 0t , n ttCr ~ C ° PV fJed 

at, S( Court ~Cross-examination of 

I1t°'r? here a copy of a letter >8 filed 
Ind the ° bj f eot, °, n "? the Court of first instance, 

on it ii i* 6r ° tbe * etter ' s oross-exammed 
'“• * he Iower a.PPelUte Court should consider 

PEGRE P nn 33 eV ;r ° 6 ° f the leUpr - JAMES 

W R 267° Mahomed Moddessor, 10 
(9S)—Coup of mortgage-deed — Failure to 

produce original-Due diligence in searching 
for original —Secondary evidence —A copv of a 

S'ln li produoed by a party, who had 

-m ° bUln the was held to be 

adrn.s* bl e m evidence, as it was offered 

«viL 6C d y U ° dll ' Renoe to obtain primary 

Cnn-sin^t? . / / UHOORUI: ' HUQ v BaHEER 
CHUNDER MUEEICK SHAHA, 23 W.R. 177. 

( 9 9)—Uiufeu document — Oral variation— 

standing an admission in a sale deed that the 
cooperation has been received it is open to the 
t0 P - Ve that D0 consideration has been 
thaf 3 7 The Evidence Aot does not say 

men\ ™ K emeut 0f fiiCt iu a written instru¬ 
ct' ™ ay contradicted by oral evidence but 
that the terms of coniraot may not be varied, 

Rs ’ SO non Ce, K- V K er0 the CODtcaot was to sell for 
P n 30 ’ 00 , 0 wb,oh was erroneously stated to have 

wlthom‘• d \ Was oorn Petent for the vendor 
”‘ b0Ul •nfnngmg any provision of the Act to 
prove a collateral agreement that the purchase 
money should remain in the vendee’s hands 

alipopr* ^ >Utp ^ ;3es au< ^ subject co the conditions 

INDRATIT 9°R Vend r r, i> S ^ H IiAL ' CHAND v * 

5 ’ 3 * 22 *■™-*«• 


auuird ^ lV ' ? r0 ‘ ^°d & ' s * 52 5 — Suit upon an 

award—oezoyiaary evidence.—A suit upon an 
award 1S not barred by s. 5‘25, Code of Civil 
Procedure, and secondary evidence of its 

Gobi°R e nnr lf m[s6ibiQ "« P^of of its loss, 

//r r 'Y* MaHANANDI REDDI, 15 M. 99 

iqnr M ^ r J o 91, 20 Ut 400 ; U - B 

- L - Q- S P® cifi3 R-lief, 30. 19 P.R. 
1907-46 KL R. 1907= 134 F.W.R. 1907.] 

(101) Market-rate Record by broker — Evi¬ 
dence.—A record of the market-rate of auy 
particular day made up by a broker of intelli¬ 
gence nud experience is admissible in evidence 
of the particular state of the market on that 

t Q V c 86 g* RAIN Chdnder Dhur v. Cohen, 

(102) - Khasra, Admissibility of entries in re- 
inarks column of. Held, that entries made by 

e Pritwari in the remarks column of the 
Ivbasra are admissible in evidence. Kh^EIEi- 

(3 R O R C M 204 V R f RIPAIi SINGH * ** O.G. 195. 

(103) — Patwari papers—Secondary evidence. 
After the destruction of the Settlement Records 
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Patwari papers were held to be secondary evi¬ 
dence. Fattu V. DALELA, 1 P R. 1873, Rev, 

(»Q4 )—tyajib ul-arz—Copy of , when admis¬ 
sible .—As the wajib-ul-arz on whioh the suit 
was based was destroyed in the mutiny the 
plaintiff tendered in evidence a book obtained 
from the teheeel office which purported to 
contain copies of the wajib-ul-arz authenticated 
by the initials of the Settlement Officer. Hell , 
that under these circumstances the lower Court 
was right in accepting it as a genuine copy of 
the wajib-ul-arz prepared at the time of the 
settlement and as the copy purported to give 
the signatures of the persons by whom the 
original was executed and the name of the 
official in whose presence the instrument was 
executed, it was held that the lower Court 
ought to have accepted the copy in proof not 
of a wajib-ul-arz whioh had been contemplated 
but of one which had been executed and 
accepted. Held also that the wajib-ul-arz was 
not a mere contract but a record of rights made 
by a public servant, and consequently, without 
attestation or execution by tne proprietor of 
the mouzah, it was entitled to weigh as evi¬ 
dence of village custom. DEBIE DUT v. 

Sheikh Enait ali. 2 N.W P. 395. 

(105)— Reg. V1T of 1822, s. 9 (l)— Req. IX of 
1825 t s. 9 —Zt tnindnr’s dues on sale cf garden 
trees — Usage and settlement papers - Destruc¬ 
tion of ialtzr — Evidence. — A z mindar’a claim 
for dues on sale of garden trees, could not be 
decreed on mere u a age also ; it is also neces¬ 
sary to inquire whether the claim was recog¬ 
nised and reooLded in the settlement pipers 
also. If the settlement papers are destroyed 
the Court must ascertain, by the best evidence 
procurable, the contents of those papers regard¬ 
ing the dues, with reference to Keg. VII of 

1822, s. i, oi. 9. Paul rai v. Ham Hit 
Panday, t Agra 139. 

(10G) —Evidence Act, s 91 — Sodi Razinama . 
— A Sodi Razinama is a document whereby a 
person relinquishes his right of occupancy of 
land in his possession to his landlord, and 
requests the latter to register the land in the 
name of auother person, to whom it has been 
sold. It is not one of the kind mentioned in 
S. 91, of the Evidence Aot and therefore, does 
not exclude the Courts from basing their 
findings upon other evidence. if any 
VENKATESA v. SENGODA, 2 M 117. 

(107 ) —Tenant—Proof of lease not necessary 
for proving tenancy .—A tenant can prove his 
tenancy right without proving his lease, oven 
if he has any. LALi 8URABH NarUN 

v. Catherine Sophia, 1 C.W N. 218. [E., 

fi O.W.N. 916 ; R l. cn, 8 C.W.N. 431.] 

(108) — Lease, Contents o', in dispute — Produc¬ 
tion of lease necessaty-Oral evidence of l ase .— 
If the contents of a lease are under dispute in 
any way, they must be proved by the production 
of the dooument ; if this is not the cas®, oral 
evidence of the pottab is admissible. KEDAR 

Nath Joardar v. Shurfoonissa Bibee, 

24 W.R. 425. 


£ vide nee —continued. 

— 10.—Secondary Evidence— continued. 

(109) — Evidence — Admissibility — Counter¬ 
part of lease — Absence of lease. — In a suit for 
rent, the counterpart of a lease is admissible in 
evidenoe and cannot be rejeoted solely on the 
ground that the original lease, which must 
naturally be with the tenant, has Dot been pro¬ 
duced. Majid Hussain v. Jeeawon Khe- 
WAT, 3 Agra 233. 

(110) — Limitation Act, s. 19— Acknowledg¬ 
ment in writing — /)otdence Act, ss. 65, 91— 
Secondary evid-nee. — 8. 19 of the Limitaton Act 
must be read witL ss. 65 and 91 of the Evidenoe 
Act, and it does not exclude secondary evidence 
of contents of documents in cases in which such 
would be admissible under s. 65. CHATHU v. 
VlRARAYAN, 15 M. 491. 

(111) —Debt — Subsequent promissory note — 
Written acknowledgment — Subsequent oral 
acknowledgment — Evidence Act I of 1872, 
s. 91. — A loan subsequently acknowledged 
orally, for whioh a promissory note is also given 
subsequently, may be sued for independently 
of the pro-note, aud the written admission of 
the debt contained in the pro note does not 
exclude evidence of the oral acknowledgment. 

Hira Lal v. Data Din. 4 A. 135 = A.W..N. 
1881, 144. [ R., U.B.R. 1897 —190 '. Vol. II. 391, 
24 B. 360, 26 A. 178 = A.W.N. 1903, 217 ; £>., 
11 B 443, U.B.R, 1907, 3rd Qc., Evidence, 
5 = 14 Bur. L.R. 179. 

(112) — Suit on unstamped pro-note — Evi¬ 
dence aliunde. — In a suit on a promissory note 
written on unstamped paper, independent evi¬ 
dence of consideration is admissible. GODAP 
CHUND MaRWAREE v. THAKURANI MOHO- 
KOOM KOOARER, 3 0. 314=2 CL.R. 412, 
Note. [F., *23 G. 351 ; D., 2 M *208 ; R 1*2 
B. 443, 18 B. 369, 24 B. 360 = 2 Bom. L R. 
25.] 

(113»— Suit for goods sold and delivered — 
Parol evilen e ,— Where, in a suit for the price 
of goods sold and delivered, a written admis¬ 
sion, by tbo defendant, of the goods having been 
supplied, tendered in evidence by the plaintiff, 
wis rejected as unstamped, licid % the plaintiff 
ought to have been allowed an opportunity of 
proving it by oral testimony. BlNJA RAM v. 
Rajmohun Roy, 8 C. 282. 

(114)— Note or memorandum aekn owledging 
debt—Promissory note—Insufficiently stamped 
documeyit, Admissibility in tvidence of—General 
Stamp Act IXV1I1 of 1869), s. 3 (25), sch. II, 
No. 5.—The defendant gave the plaintiff in 
respect of the price of goods purchased by him, 
the following instrument “ Agra, 14th Nov., 
1877. Due to K, cloth merchant, the sum 
of Rs. 200 only to be paid next January 1878. ” 
The instrument was stamped with a one-anna 
adhesive stamp. In a suit by K for Rs. 200 
with intere st i hereon at 12 per cent, per annum 
from the 14th November, 1877 to the date of 
suit. Held by Stuart, G.J., and Pearson, O’d- 
field and Straight, JJ., that the suit was one for 
a debt, and that, although the instrument 
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E vide nee —continued. 


E vldeace — continued. 


10.—Secondary Evidence— continued. 

being insufficiently stamped, was not admissi¬ 
ble in evidence as a promissory note, it was 
nevertheless admissible as proof of an acknow¬ 
ledgment of such debt. Held per Spankie, J., 
that tb© suit was one based upon a promissory 
note, and that such instrument., being insuffi¬ 
ciently stamped, was not admissibfe in evi¬ 
dence. Kanhaya Lai, v. Stowell, 3 A. 381 
F,B. [R lf 23 A. 502.] 

(115)— Unstamped promissory note, collateral 
security for debt promised to be paid—Evidence 
■Act (I of 1872), s. 91, oral evidence of original 
consideration. --Plaintiff agreed with the defend¬ 
ant to discharge an employee of his from 
arrest in execution of a decree held by the 
plaintiff, on the defendant undertaking that 
he would pay the amount of a decree-debt. 
An unstamped promissory note was exeouted 
for the amount by the defendant, reciting the 
above circumstances. On the plaintiff's suit 
for the amount, the lower Courts held that the 
action was not maintainable without the note 
being put in evidence, which the plaintifi could 
not do on account of its want of stamp. On 
second appeal, the action was held to be main¬ 
tainable apart from the note altogether. The 
note was merely a collateral security for the 
fulfilment, by the defendant, of his promise to 
pay the decree-debt, and consequently, cannot 
be considered as the contract, between the 
parties, out of which the defendant’s liability 
arose. Balbhadar Prasad v. The Maha¬ 
rajah OF Betia, 9 A. 351 = A.Y/.N, 1887, 
49. [E., 4 Bom. L.R 919 ; R U.B.R. 1897- 

1901, Vol. 11,391, U.B.R., 1907, 3rd Or., 

Evidence, 5 = 14 Bur. L.R. 179.] 

(11G) —Insufficiently stamped promissory note 

Oral contract , Suit on—Maintainability of .— 
Where a promissory note, as being insuffi¬ 
ciently stamped, is inadmissible in evidence, a 
suit may be brought “ for money lent,” if the 
cause of action was complete in itself before the 
giving of the note, and the request on the one 
part and payment on the other, which together 
constitute the cause of action, may be proved ' 
independently of the note. KRISHNASAIVJI v. 
RANGASAMI, 7 M. 112. [R., U.B.R. 1907, 

3rd Qr., Evidence, 5 = 14 Bur. L.R. 179; D ., 
10 M. 94.] 

(1I7) Insufficiently stamped bond—Proof of 
consideration. —If the plaintifi has a cause of j 
aotion for money lent independently of a bond ! 
or other deed evidencing the payment of con- ! 
sideration, which is inadmissible in evidence, 
for want of stamp, or other cause, he may be 
allowed to adduce other evidenceas to the pass- 1 
ing of consideration, since in the case of every 
loan there is an implied premise or contract to j 
re-pay the loan. Pramath Nath SANDae 
V. Dwarka Nath DEY. 23 C. 851. (3 C. 314, 
E.) [R., 24 B. 260 = 2 Bom L.R. 25,9 0.0. 

315. 5 C.W.N. 56, U.B R. 1897*1901, y 0 j # n | 
391; Dzss., 26 A, 178, U.B.R. 1907, 3rd Or., 
Evidenoe, 5,] 


“* 10.— Secondary Evidence— continued. 

1118) Unregistered document — Secondary » 
evidence. A party desirous of adducing secon¬ 
dary evidenoe of the contents of an unregistered 
ocument must 9how that the non-registration 
j was not due to him, or that it is owing to fraud 
I m the opposite party. KUMEEZOODDEEN 
HOBDAR v. RUJJUB AEI SHAHA, 9 W.R. 328. 

; Mortgage-deed—Counterpart executed 

by mortgagee — Registered copy of mortgage-deed 

Secondary evidence — * Marupattam' . — In a 
suit to redeem a mortgage, where a registration 
copy of the document was tendered as secon¬ 
dary evidenoe of the mortgage-deed and along 
witn it another document was also produced 
which was an exact copy of the mortgage- 

an d fc be entries therein, with the 
j ^vl ltlon ^at the document was called a 
Marrupattam ” and signed by the mortgagee, 
and it appeared that the latter document was 
written on a stamp paper of the same value as 
the mortgage but was neither registered nor 
signed by the mortgagor, held that plaintifi 
should bo allowed to redeem the lands. Per 
Subrahmanya Aiyar , J.—The latter document 
was . not a counterpart but only a copy of the 
original document. Per Moore , J. — The latter 
! dooument was a counterpart and not a mere 

copy of the original document. But that is no 

reason why plaintiff’s suit should be dismissed. 
Defendants came into possession of the lands 
only as mortgagees and it is not shown that 
subsequently they set up any higher title to the 
land prior to the institution of the suit. There- 
fore, they could not claim title by adverse 
possession. The plaintifi is entitled to recover 
| the lands ; and though the mortgage oould not 
be proved against the defendants by the latter 
j oooument, yet as the plaintifi admitted in the 
i plaint that he was bound to pay the amount 
set forth in the registration oopy of the doou- 
menfc, a decree could be passed on the strength 
of that admission providing for redemption 
on payment to the defendants of that amount, 
ir ARAMESVARAN NaMBUDRII’AD V. AMMUNNI 

Nair, 9 M U. 300. 1 


(120) Accounts settled—Hypothecation bond 
Jor balance due Obligor preventing registration 
thereof—Suit on account stated.— Where, on a 
settlement of accounts, the obligor executes a 
hypothecation bond for the balance found due 
but subsequently prevents registration of the 
bond by denying its execution, the creditor is 
entitled to sue on the original accounts. Secon¬ 
dary evidenoe is admissible in such a case. 

?o T 0 A o M «« D ' DIN v * Rajjo * 11 A. 13 = A.W.N. 
1888, 280. (4 A. 330, D.) 


(121) T \ill Registered copy , Admissibility 
°f‘ 1° tbi e absence of proof that a will has been 

cancelled, a registered copy thereof is admissible 
in evidenoe. ATMaram PURANIK v. LAXMI 
Bai, 12 C.P.L.R. 130. 


(122 )—Admissibility of registration copies 
without proof of loss of original .—Copies reoeiv - 
ed from the Registration office oan be aooepta 
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-10,—Secondary Evidence— continued . 

in proof without formal proof of the loss of the 
original. SHAIKH 8ABAUDDIN v. GOPAB 
VABAD RATI, 12 C.P.L R. 117. (10 C.PL.R. 
59, Not F ; 22 W.R. 303. 7 C. 98, D.) [ Diss. t 

13 C.P.L.R. 94, 17 C.P.L.R. 161.] 

(123) —Registration Act till of 1877), s. 17 — 
Transfer of Property Act (IV of 1882), s. 105 — 
Lease registered—Subsequent unregistered agree¬ 
ment—Admissible in evidence — Right of suit . 
—The proprietor of azemiodari executed on 4th 
July, 1895, a reversionary lease of a portion of his 
zemindari to Ramasamy : the lease was to 
commence in 1911 A.D. : and the lease and its 
counterpart were duly registered. During the 
negotiations for the lease it was agreed between 
the proprietor and Ramasamy that in consider¬ 
ation of his obtaining the lease, Ramasamy 
should pay to the proprietor a sum of Rs, 500 
a month for a period of ten years from July 


E vldence —continued. 

-10.—Secondary Evidence— continued. 

of the respondents, copies of documents come 
out of a public office had been received in evi¬ 
dence on the certificate that they were true 
oopies signed by the officer in charge of the 
department, and the Judicial Committee held 
that, they were rightly admitted. UNIDE 

Ra.jaha Raje Bommarauze Bahadur v. 
Pemmasamy Venkatadry NAIDOO, 4 W.R. 
121, P.C. = 7 M I.A. 128. [Avpl., 8 W.R. 167 ; 
R., 5 B.H.C., A.C., 48. 15 W.R. 102, 15 W.R. 
P.C., 1, 22 W.R. 355, 6 C. 171, F.B. =6 C.L.R. 
439.] 

(125) — Secondary evidence — Copy of copy — 
Proof of execution. — As secondary evidence, 
the authenticated copy of an authenticated 
copy of a deed 13 admissible on proof of the 
execution of the instrument. TAYUBUNISSA 
BlBI V. KUWAK SHAM KlSHORE ROY, 7 B.L. 
R. 621 = 13 W.R. 228. 


1895 : this arrangement was put in writing in 
the form of a letter addressed by Ramasamy to 
the proprietor. On the 12th July, 1895. the 
proprietor executed a trust-deed whereby be 
assigned to V as trustee, the zamirulari with 
its incidents the trusts declared included the 
monthly allowance. The allowance not being 
paid, the proprietor assigned his right to receive, 
for value to Ramanadhan and gave a notice of 
this assignment to Ramasamy. On the 21st 
September, 1897, Ramanadhan commenced a 
suit against Ramasamy to recover 26 monthly 
instalments. The defendant contended that 
the original agreement for the payment of 
Rs. 500 a month was void in law as not being in 
writing registered and that the plaintiff was not 
entitled in law to prove the existence of euoh 
oral agreement ; and that whatever right the 
proprietor might have had under the agreement 
had been transferred by him under the trust deed, 
and, therefore, Ramanadhan had no right to sue 
upon the agreement : Held , (1) that the agree¬ 
ment was not affected by s. 92 of the Evidence 
Act, and there was nothing in the Registration 
Act, or in the Transfer of Property Act, which 
required that it should be registered as part of 
the lease : (2) that the eecoud contention was 
not tenable since all tbo instalments sued for 
accrued due after the date of the trust deed, 
SUBRAMANIAN v. ARUNACHALAM, 4 Bom.L. 
R. 839 = 12 M L J. 479 = 8 C.W N. 865 = 23 M. 


•(12C)- Cop^ deposited in public office -Certified 
copy of copy—Absence of original accounted for — 
Sccondcn y evidence. — A certified copy of a docu¬ 
ment deposited in a public office, which docu¬ 
ment is itself a copy, can be received as 
secondary evidence if the absence of the 
original is satisfactorily accounted for. BHULA- 
BHAI GULDABHA1 ET AL V. MODJI DESABJI 
ET AD, 5 A C., 48. 

(127) —Copy of copy of document—Custody in 
public office—Original lost -Admissibility in evi¬ 
dence .— The copy of a copy of a document is 
admissible provided it comes from a public 
office, and the original is proved to have been 

lost. The Court of Wards v. bunwaree 
Ladd Thakoor, 15 W.R, 102. 

(12S)— Urpunnaniah but not produced — 
Au then tic aied copy of proved , authenticated copy 
—Admissibility in evidence.— It an urpunnamah 
is proved, but cannot be found, the Court may 
accept- as secondary evidence the authenticated 
copy of an authenticated copy. TAHBOONIKSA 

Bibee v. koomar Sham Kishore Roy, 15 
W R. 223. 

(129) — Copy of copy of original Kobalah — 
Registrar ion—S . 17, Reg. XXXVI of 1793 — 
Loss of original . Explanation of — Accuracy to 
be. proved—Secondary evidence. — A copy of a 
document purporting to bo a oopy of an 


803 = 29 I. A. 318, P.C. = 8 Sar. 316. 

(124) — Evidence , Admissibility of—English 
practice not applicable—Certified copies of pub¬ 
lic documents .—In this caBe, the Judioial 
Committed observed that no strict rule can be 
prescribed with regard to the admissibility of 
evidence in the native Courts in India. The 
rules acknowledged and carried out in the 
Courts in England could not be applied with 
the same strictness to the reception of evidence 
in the Indian Courts. The practice in such 
Courts and the essential justice of the eaee 
must be looked to, and no evidence should be 
hastily rejected merely because it may not be 
accordant with the English practice. In this 
case, both on the side of the appellant and that 


original Kcbalah registered by a Cazee is not 
covered by Regulation XXXVI of 1793, 
section 17 ; but it might be receivable as evi¬ 
dence if the accuracy of the copy, and the> 
execution and loss of the original, were proved. 
gREEMUNT KOWAR V. AKBAR MANDUB, 8 

VI R. 438. 

(130) — Secondary evidence — Copy of copy .— 
When the original deed relied on by the plain¬ 
tiff was at ihe command of the defendant, and 
plaintiff was only obstructed in producing it by 
the recusance of the defendant, the very best 
secondary evidence to which the plaintiff could 
have recourse in lieu of it was held to be an 
authenticated copy filed in another case, by 
the defendant herself, and, as such copy could 
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E vldence— continued. 

-10. Secondary Evidence— concluded • 

not, under the ordinary rules of Court, be 
removed from the custody of the Judge, it was 
held that there was no rule of Jaw in Indian 
Courts of equity and good conscience to prohi- 
bit the reception of a copy of such copy under the 
circumstances Makbul ALI v. SR1MATI 

Masnad B1BI, 3 B L R., A.C, 54 = 11 W.R. 

396. 

See U P. ACT XVIII OF 1376, CHAP. II, 
S. 9, 4 O.C. 365. 


E vidence —continued. 

H—Miscellaneous— continued, 
given to contradict irrelevant matter. KELLY 

v. Kelly and Saunders, 3 B.L.R., App., 6. 

(2 )—Enmity betireen parties—Rejection of 
oral ana documenta> y evidence. — A Court must 
not decline to consider the oral aDd documen¬ 
tary evidence adduced by the parties to a suit 
on the ground that there had been emnity and 
a feud previously between them. MaHOMPD 
WaZIR v. Hanuman Das, A W.N. 1883, 286. 


See appellate Court — Objections 
first taken in appeal, 12 W.R. 13 . 

See Enhancement of rent—Enhance¬ 
ment, Exemption from, io W.R. 73 . 

Copy of a deposition is inadmissible in 
evidence wh~re the deponent is alive and not 

called Evidence act, 1872, s. 33, 2 a. 
L.J. 91. 

Admissibilify of evidence to explain written 
document— Sec EXECUTOR, 21 B. 335. 

See Lease—Construction of Lease, 15 

W.R. 493. 

See Mahomedan Law—Dower, 11 W.R. 
65. 

Suit for redemption —Proof of mortgage— 
Non-production of mortgage-deed—Secondary 
evidence — See MORTGAGE —REDEMPTION, A 
W.N. 1882, 133. 

Secondary evidence of the terms of a mort¬ 
gage-deed— Admissibility— See MORTGAGE— 

Redemption, 11 O.C. 285. 

See Parties to suits—General, is W. 

R. 248. 

See Registration act 1908, ss. 17, 49 
71 P.R. 1906 = 111 P.L.R. 1907. 

See Registration act, isos, ss. 49 , 73 , 
72,73,74, 75,1 B.L.R.. F. B., 58 = 10 W.R., 
F.B., 51. 

Secondary evidence of a document the loss of 
which is not proved— See SPECIFIC RELIEF 
ACT, 1877, ss. 39, 42, 1 O.O. 18. 

See ST/MP ACT, 1669, 24 W.R. 88. 

Unstamped document alleged to be in the 
possession of defendant — Secondary evidence, 
whether admissible— See STAMP ACT, 1879, 

U.B.R. 1907, 4th Qr., Execution—Signing, 

5 « 

Original instrument chargeable with penalty 
Documents constituting secondary evidence 
not governed by the section — See STAMP ACT, 
1879, s. 34, 23 M. 49 = 26 J.A. 262 = 4 C.W N. 
117, P.C. 

See STAMP ACT, 1879, s. 31, 18 B. 369. 

-11.— Miscellaneous. 

(1 )—Evidence —English Law — Irrelevant 
matter—Contradiction .— It is one of the rules 
of English evidence that evidence cannot be 


(3) Evidence—Testimony of one zcitness un¬ 
favourable Other witnesses produced — Lismis- 
salcf suit without examining them — Illegality .— 
1 he mere fact that the evidence of one witness 
was unfavourable to the plaintiff was not a good 
ground for the dismissal of the suit, without 
examining tho ether witnesses whom the appel¬ 
lant wished to produce. V. P. GOVINDASWaMY 
PlLLAY v K. V. Koolayappa Rowther 6 

L.B.R 17. (8 W R. 364, 12 W.R. 229, 2 m’.I. 

A. 424, 9 B. 146, R.) 

| f4) — Specific statement unreliable, whole 

evidence not unreliable.— The evidence of a per¬ 
son cannot be held to be generally untruot worthy, 
merely because some specific statements made 
; by him have Dot been accepted by the Court. 
DEBT PERSHAD CHOWDHRY v. RANI RADHA 

Chowdhrain, 9 C.W N. 161, P C. =32 C. 84 = 
31 l.A 160 = 8 Sar. 708. 

1 (5)— Evidence — Statement to be taken as a 

u hole. A party using the statement of another 
against him must put the whole statement in 
evidence, but the Judge is not bound to believe 
j it all. For instance, if the Judge, on the 
evidence, really believes that the pay men ts 
credited in a plaintiff's books were made, al¬ 
though he disbelieves the entry as to the 
amount of the debts, there in nothing inequit¬ 
able in his giving the defendant the benefit of 
J the payments. The Judge is bound to look at 
the whole of the entries, giving credit to such 
! as he believes to be true, and discrediting these 
which he believes to be false. ISAN CHANDRA 

Sing V. haran Sirdar, 3 B.L.R., A C. 135 
= 11 W.R. 525. 

(6) Reference to probabilities in appreciating 
evidence Error .— Case where it was ruled that 
no error of law is committed by weighing 
evidence with some indirect reference to prob¬ 
abilities. Kalfe Doss acharjee v. Khet- 

TROPAL SING ROY. 17 W.R. 472. 

(7) —Evidence of persons interested .— The faot 
that the witnesses are the servants of, or other¬ 
wise interested in one of the parties is not of 
itself sufficient reason for disbelieving their 
testimony. A. CASPERSZ v. KlSHORI LAL ROY 
CHOWDHRY, 23 C. 922, P.C. = 1 C.W.N. 12. 

(8) — Fact, Question of—Credibility of wit- 
nessfs—Trial Judqe, Opinion of. value of — 
Strong case established by plaintiff's evidence — 
Ne r essity of rebuttal by personal testimony of 
defendants —Failure of defendants to depose — 
Material witness not cited by plaintiff, because 
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-11.—Miscellaneous— continued. 

witness expected to be summoned by defendants 
— Costs — Successful appellant ordered to pay | 
costs ol unsuccessful petition to admit further | 
evidence — Set off against costs decreed. —The 
appellant sued to reoover jewellery of tbe value 
ot Rs. 29,000 which sh9 alleged she had depo- ; 
eited with the respondents, who were husband j 
and wife, for safe custody, and produced receipts, 
purporting to be signed on their behalf by their 
son, which the respondents alleged were for¬ 
geries. The respondents denied the deposit and 
alleged that the only jewels they had received 
from the appellant had been deposited with 
them by way of security for two loans for 
Rs. 2,500 and Rs. 1.000, and they produced 
promissory notes for the amounts, purporting 
to be signed by tbe appellant, wbioh tbe appel¬ 
lant alleged were forgeries. The story told by 
the appellant was corroborated by witnesses of j 
whose respectability and credit the trial Judge 
has exceptional advantages of forming ao 
opinion, and he held that tbe evidence estab¬ 
lished tbo appellant’s case. Held by tbe 
Judicial Committee, differing from the High 
Court, that the evidence adduced by the appel¬ 
lant, if believed, established a strong case, which 
it was incumbent on tbe respondents to meet by 
personal denials, All they did however was to 
put against it the denial of tbe signature to tbe 
receipts by their eon, and evidence, not very 
satisfactory, on a collateral matter, viz , tbe 
execution of the promissory notes by tbe appel¬ 
lant. The judgment of the High Court was 
reversed aud that of the trial Judge restored. 

A material witness by whose hands, the appel¬ 
lant alleged, the jewellery had been pent to tbe 
respondents for deposit, and who was a rela¬ 
tive of the respondents and had been a servant 
of the appellant but had previously to the suit 
left her service, was summoned bv the respon¬ 
dents whose conduct showed that they were 
going to make her their witness : Held, that 
it was not unnatural that the appellant should, 
as she did, leave it to tbe respondents to 
call her. MUSAMMAT DURGA KUNWAR v. 

Musammat Mathura Kunwar, 15 c WN. 

717, P C. 

(9 )—Question of fact--EfffcJ to be given to parol 
evidence and credit dcie to witnesses - Concur¬ 
rent opinion of Cou7'tsin Indiz — Prir>y Council, 
Practice of. — Upon a question of fact depending 
on the effect to be given to parol evidence, and 
the credit due to witnesses, where the Courts in 
India have all concurred in one opinion, the 
Judioial Committee will upset the finding, only 
after it is clearly shown that tbe Courts were 
in error. The finding of tbe Courts in India — 
first, that there was not sufficient evidence to 
establish an alleged Mabomedan marriage ; 
and secondly, that the evidence in support of 
an alleged will was unsatisfactory—were up¬ 
held on appeal. MUSSUMAT JARIUTOOL 
BUTOOti v MUSSUMAT HOSEINEE Begum, 
10 W.R. 10, P C,^U M I.A. 194. 

(10) — Witness — Credibility — Deposition , 
Htading of,— Where witnesses, who cannot be 


Evidence —continued, 

-II.—Miscellaneous — continued. 

regarded as independent witnesses, are not 
shaken in cross-examination and are believed by 
the Judge before whom they are examined as 
witnesses, their evidenoe should not be rejected 
on mere suspicion, especially where the story 
told by them is not in itself improbable. The 
description of a witness in tbe heading oi the 
deposition is no part cf tbe deposition proper, 
that is, no part of the evidence given by the 
witness on solemn affirmation. MUSST- MAQ- 
BOOLAN v. AHMED HUSAJN, 6 Bora. L R. 233 
= 26 A. 108 = 8 C.W.N. 241, P.C. = 31 1. A 38 

= 8 Sar 583. 

(11) — Witness — Appreciation cf. —To dis¬ 
believe a witness because his evidence tells in 
favour of the pidy who has called and examin¬ 
ed him and against the adverse party is to beg 
ibe question in dispute. BAI GULABBAI v. 
6HRI DATGARJI, 9 Bora L.R. 393. 

(12) — Non-production of evidence —Efff ct .— 
Dismissal lor non-production of evidence has the 
same (fleet as dismissal fouuded on evidence, in 
barring a subsequent suit an ns jud\cata. RAMA 
RAO V. SURJYA RAO, 1 M. 84. 

f!3)— Plaintiffs summoned by defendant — 
Absence of p lair.tiff -Summons not legal - Adverse 
i lifer evec. — Where the plaintiff, who was sum¬ 
moned by the other side, abseruen himself, the 
Court was perfecly justified in taking the cir¬ 
cumstance of his neglect to attend into con- 
I pideration when deciding the case upon the 
• facts. BONOM ALEE CHURN MYTEE V. SHEIKH 
HA FI ZUDDEEN, 13 B.L.R. 247 , Note = 12 W.R. 
317. 

1 (14 )—Defendant refusing to give evidence — 

Decree for plaintiff. — Where a defendant, though 
required by the plaintiff, persistently declines to 
g»ve evidence, a Court is warranted in decreeing 
the plaintiff’s case SREEMUTTY BURODA 
MOYEE DOBSEE v. RUG MOON ATH CHUCKElV 
i BUTTY, 16 W.R. 295. 

(15) — Counsel's address — Note* taken by the 
Judge —The notes taken by the Judge of Coun- 
i sel’s address are good evidence that when the 
1 counsel was addressing the Judge he aid say 
what tbe Judge has noted. But if there is any 
real contention as to the correctness of the notes, 
it would be open to the other side to prove that 
they were not correct. R.D. SKTHNA v. MlRZA 

, Mahomed Shirazi, 9 Bom. L R. 1012. 

! (16) — Evidence token down from witnesses , 

manner i n which Court should record — Pro¬ 
cedure. — It is incumbent on a Judge, even if 
1 he doer, not take down the whole of the evidence 
in his own band-writ irg, to record every 
material answer made by the witness in the 
examination-in-ohief, the cross-examination, 
and in reply to questions put by the Court. 
Tbe substance of these answers should not be 
taken down in tbe columns of statement, 
but should be written down, in consecutive 
sentences. Tbe Court should also distinguish 
I between the evidence given in answer to the 
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- 11.— Miscellaneous— continued. 

Dat. S on°-?n-oh th f e V */'l who . cor,aucte the eumi- 

hief and that given in answer to the 

T tt/d" a 11 ° n • SHAH SUHEEOODEEN V. 
LUCHA1EEPUT DOOGUR, 6 W.R. 112. 

nri)V,Zi^ VidP ^ Ce ~ ExpTe3sion “ ou 9 ht not Io b° 

different},, 7 , 1 ^ ** JU : i ^” ,ent - O be ccnstn/nd 
^ ' 1 Te Q ar d 10 oral or docum ntary 

Ji t . ■ he words cu ^ ht not to be accept- 
® d ... Wh , en «sed by a Court tvilh reference to 

JJJJm d f ocu “ eDt8 ft: ' d to P*roi evidence are 
capable of uifferent meanings. With regard to 

documentary evidence, the words may mean 

ev,dV C 18 “.u* eaally adn lissible and as to parol 

Krpvmv 11 13 Dofi worthv of credit. 

p™, N D KGRKE 0HOWDHRANEE V. BEER 
tHU.NDER JOOBRAJ, 6 W.R. 56. 

, Goods, Evidence as to special meaning 

*' Evidence of a special meaning of the 

Knv ” rc ‘i eofei ' JA»U KAI v. BHU- 

BOT.vRAN Nundy, 17 C. 175. 

(19) Silt nee — Inference .—In resting on 
silence as to a particular matter as a legitimate 
ground of inference regard must be bad to 
the circumstances ; it must be considered 
whether there was any occasion for words, aud 
any reasonabio explanation cf t he silence. CH\- 
BILDAS v. DAYAL MOWJI, 6 Bora. L.R. 557. 

(20) Document not produced or proved net 
evidence. Where a document has not been 

* ^ or proved, it cannot be treated as 

evidence in the suit. NAMA v. R.4DHU, 4 C.P. 

(21) — Construction of document—Evidence of 

subsequent conduct — Evidence Act , s. 91. — Evi¬ 
dence of the conduct cf parties to a document 
subsequent to its execution, is net admissible 
for tbp purpose of explaining its moaning. 
CHANDRA Dai v. 8EWADAT I’ANDEY A W 
N. 1682, 54. ’ 

(22 ) — Evidence — Copy of document — No 
endorsement cf the nature requ ired, under s. 14 1, 
Civ. Pro ( ode — Absence of original net account¬ 
ed for Copy not ignored to hove Icon admitted — 
Admissibility in evidence — Practice.— Where a 
copy of a document was tendered before the 
Munsiff and was endorsed with the words “ file 
with the record,” tut contained no endorse¬ 
ment of the nature required bv s. 141 of the 

Ely* Pro. Code, held that in the absence of any 
evidence to chow that it was proved or admit¬ 
ted or that the absence of the original was 
accounted for, it was not admissible in evidence, 
and that no report could be called for as to its 
Javmg been proved or admitted in the original 

~ OUrt ’L P^KHIRAWAN SINGH v. BU.THARAT 
RAI, A.W.N, 1833, 22. 

(23) Evidence — Proof of document — Com¬ 
parison cf signature. — In evey case of proof of 
handwriting by comparison, the genuineness of 
the writing with which the comparison is 
made must first be shown. Comparison of 
the signature to a bond with a document not 
before the Court or with one whose authenticity 
i3 disputed is illegal. GURUMURTHI NayUDU 
v. PAPPA NAYUDU, 1 M.H.C, 164. 


Evidence —continued*? 

11 .-“Miscellaneous— continued. 

(21) —Statement] of party—Evidence — Con¬ 
tents of written instrument.— Toe statement of 
a party to a sun is admissible original evidence 
against himself to prove the contents of a 
written instrument. MUTTITKARUPP 4 Kaun 
DAN v RAM, PlLCiAI, 3 M.H C 158. [Eopl] 

q 245 : R " 12 B - 443 > 13 M - 3 °9 ; D., 

A lYl. /oo.J 

J • . ry evidence — Refusal to 

admit evidence —Supreme Court,Calcutta—Jury 

crii Judge Neiu trial.— At a trial, certain 
documents contained in the schedule to the 
answer of the defendants to a Bill of Disoovery 
,7 1 “ Equity were read as evidence for the 
plaintiff, but the Court refused to allow the 
de endants to read the answer to which the 
schedule was annexed. Held , that as the 
Supreme Court at Calcultta, being jurymen as 
wel as Judges, h id refused to allow the answer 
to be read, on the ground that such answer 
contained nothing material to the issue which 
could 11 :iluence their verdict,, a new trial on the 

of KUch ref usal would not be granted. 

p7rTT- E i S £ J N - DIA COMPANY v. Oditchurn 
Paul, 5 M I A. 43 . 

<26 ) —Tender of documentary evidence after 
c o >ing cas*. but In fore the opposite party begins 

case -~Ercrcise of judicial discretion — 
Where plaintiff tenoered iu evidence a judg¬ 
ment of the year 1836 in the Persian language, 
which was filed with the plaint, after he had 
closed bis ca<e, but before the defendant began 
h.soa.e, a Court, although it would be techni- 
c* y right in refusing to receive his judgment 
m evidence as " too late.” it would not be exer¬ 
cising a sound judicial discretion in so doing, 

_• arod a Prasad Ghatterjee v. Madhab 
Chandra Ghose, 33 C. 1345. 

*) Date cf decision ,—Tbe date borne by a 
decision is not conclusive evidenoe of the date 
on which it was pronounoed according to law 

Goj'ad v. Krishna, 3 Bom. L.R. 420. 

Objection to zvidtnes when to be made .— 
Objection to evidence must be made before its 
reception, bun not afterwards. ANDERSON v 
Taylor. 70 P R. 1866. 

(29) Unrebuitcd statement on oath — Evi¬ 
dence Objection cyl appeal. — No objection can 
bo raised on appeal as agarast tbe unrebutted 
statement on catb of a plaintiff, which is some 
evidence of an alleged fact. KAM SHE AY UK 
Roy v. Sheo Gobind SAHOO, 8 W.R. 519, 

(30) — Admissibility of evidence — Mode of 
j..i cof Objection , Time for vialcing. — If a docu¬ 
ment is inadmissible in evidence, objection 
can be taken to its admissibility at aDy stage 
of the case, even if it has been duly proved. 
Rut an objection as to tbe mode of proof of a 
documeut is cue which should be taken at the 
tim3 when the document is attempted to be 
put in. MADHABI SUNDART DASSYA v. 

Gaganendra Nath Tagore, 9 C.W.N. Hi 

(23 C. 335. D.) 
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-11.—Miscellaneous— continu'd. 

(31) —Material witnessof plaintiff — Examina- i 
tion of , during defendayiVs absence —Counsel ! 
also not present — Irregularity — Objection to 
irregularity ,—The examination of a material 
witness of the plaintiff in the absence of the de- 
fenaant. his Vakeel having been removed and 
and no other Vakeel then acting for him, is 
such an irregularity, that if objected to at the 
proper time would be fatii to the reception of 
such evidence. But where no objection was 
urged during the trial, or until an appeal was 
interposed, the Judicial Committee held that 
the objection came too late, and could not be 
sustained, as, notwithstanding such irregularity ! 
and miscarriage, that fact did not taint the 
whole proceeding bo as to prevent the plaintiff 
recovering upon the ether evidence, which was i 
sufficient to establish his case. RAJAH BOMMA- 

rauze Bahadur v. Rangasamy Mudali, j 

6 M.I.A. 232. , 

I 

(32) — Second appeal — Sufficiency of evidence to 

support given—Conclusion of fact—Question of 
law .—It is a question of law for the High Court 1 
to determine on second appeal, whether there j 
is evidence before it, on which a Court could j 
properly arrive at any given conclusion of fact. \ 
BidhumukhiDabea CHOWDHRAIN v. KEFY- j 
UTULLAH, 12 C. 93. [F..L.B.R. 1893-1900, 

543.] 

(33) — Appeal— Additional evidence — Admissi- | 
bility .—Fresh eviaenoe will not be allowed to j 
be adduced in appeal, which was not tendered 
in the lower Court, on the grouud that it was 
discovered after the filing of the appeal. GURO- 
MURTHl CHETTY v. ARCHIBOLD Read, 9 
Ind. Cas- 251 = 12 Cr. L.J. 40 = 9 M L.T. 323. 
(31 M. 114, 3 M L.T. 308, B.) 

(34) — Appeal—Production of additional evi¬ 
dence — S. 568, Civ. Pro. Code , 1882. —Circum¬ 
stances under which an appellate Court will 
not allow the production of -additional evidence, 
at the hearing of an appeal, under S. 508 of the 
Code, 18R2. NADIAR CHAND SINGH v. CHUN- 
DER SIKHUR 8ADHU, 15 C. 765. 

(35) —Evidence — Trying different suits to¬ 
gether—Duty of appellate Courts .—A sued B 
tor rent, making C a defendant ; the suit was 
dismissed and A appealed. Then C sued B for 
rent ; A intervened and was made a defendant ; 
a decree was passed in favour of C and A again 
appealed. Ou appeal, the Subordinate Judge 
tried both suits on the same evidence, though 
there was evideuee in the Becond case which 
was not before the lower Court on the bearing 
of the first. Held, that he should have reoorded 
hiB reasons for doing so ; but that his judgment 
could not be set aside on that ground, it not 
appearing that the party taking the objection bad 
been prejudiced or that he had raised it beforo 
the Subordinate Judge. PRAN NATH BAInD- 
YAEi v. RAMKOOAIAR SANDYAU, 2 C.L.R. 33. 

(36 )—Evidence taken in a particular wai — 
Jurisdiction of the Court. —Parties, if so 
minded, may ordinarily agree that evidence 

C. IV—10 


E vldence —continued. 
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shall be taken in a particular way, and it is 
common experience that parties do agree that 
evidence in one suit shall be treated as evidence 
in another. That is not a matter whi^^h can 
be said to affect the jurisdiction of the oourt. 
It is merely that parties allow certain materials 
to be used as evidence which, apart from their 
consent, cannot be used. RAMAYA v. DE- 
VAPPA, 7 Bom. L.R. 642 = 30 B. 109. 

(37)— Improper admission of documents y 
Court below —Practice of Judicial Committee 
Civ. Pro . Code {Act VIII of 1859), a. 39— 

Practice — Concurrent finamgs .—Tbe Judicial 
Committee will not determine an appeal against 
a decree upon tbe mere fact that some evidence 
has been improperly admitted by ther Court 
below. It is the rule of this tribunal to do 
substantial justice between the parties, and to 
see if there is sufficient evidence on the whole 
record to justify the conclusion at which the 
Court below has arrived. According to the 
true construction cf s. 39 of Act VITL of 1859, 
it is not fatal to the admission of documentary 
evidence that it is brought in subsequent to the 
filing of the plaint, if it appears to have been 
received with the sanction of the Court. The 
Judicial Committee will not, a3 a rule, disturb 
the concurrent decision of both the Courts 
below upon a question of fact, unless it very 
clearly appears that there has been son^e mis¬ 
carriage of justioe, some mistrial cr that the 
conclusion is very plainly erroneous. GOSAIN 
Tota RAM v. Raja RukintbaedaB, 3 B L R. 
PC., 34 = 12 W.R 32, PC =13 MI.A. 77. 
f F., 8 M.373; /?., 6 C.L.J. 621, 13 CAV.N. 
797 = 10 C.L.J. 33 = 2 Ind. Cas. 946.] 

(38) — Act HI of 18a3 —Question of admissi¬ 
bility of special appeal—Decision of single 
Judge of Sudde v Court — Finality of decision so 
far as regards Sadder Court—Maintainability 
of appeal to Pmvu Council — Beg. lb of 1827, 
s. 27. cl. 1 —Court when bound to ascertain 
existence of family u*age. —By Act III of 1843, 
the decision of a single Judce of the judder 
Court, as to the admissibility of a special 
appeal, has been declared final ; the Act, how- 
i ever, has rendered it final only so far as the 
! Sudder Court is concerned, and it is a wholly 
different question whether the Act could extend 
to take away the appeal to the Privy Council. 
It was contended in this case that it was the 

• duty of the Courts, under the provisions of 
Regulation IV of 1827, e. 27, cl. 1, to ascertain 

i a rule or usage by examining persons versed in 

• the laws or usages governing the parties, but 
the Judicial Committee held that tbe Regula¬ 
tion imposed no such obligation upon the 
Judges, in the absence of any allegation by tbe 
parties of any rule or usage as to which reason¬ 
able doubt existed, as also where the parties 
had waived the right to the resort pointed out 

1 by the Regulation. MODEE KOJKHOOSROW 
HOEMUZJEE v. COVERBAEE, 4 W.R. P.C., 
| 94 = 6 M I.A. 448. 
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41*—Miscellaneous— continued. 

/ ( u $lcm f Lie of bocks of history in proof 

of. For the purpose of the proof of looal cus¬ 
toms. Courts should not rely on books of history 
(not forming exhibits in the case) without first 
calling the attention of the parties to them and 
hearing them as to whether the procedure 
prescribed therein is an incident of the usage as 
it obtained in their locality. VALLAHHA v. 
MADUSUDAxNAN, 12 M. 495. 

(40) — Evidence Act, ss. 57, 87 —Book of 
History m proof of custom — A Court is justi¬ 
fied in referring to books published long before 
the suit, in which the usage of the institution 
and its history are described, both being 
matters relevant to the suit. AUGUSTINE v. 
MEDLYCOTT, 15 M. 241. 

(41) Practice-—Privy Council—Reversal of 
judgment of High Court on facts--Local inquiry 

Inter fei ence in appeal ,— In a case in which 
the position of certain chur lands in the 
Brabmopoo* ra was in issue, the Privv Council 
on a consideration cf the facts, reversed the 
judgment of the High Court and restored the 
decision cf the Court of first instance which 
was founded upon a long and careful local 
investigation conducted by an Ameen who visit¬ 
ed the spot, and whose integrity wa 3 un- 
impeaohed. An appellate Court in India ought 
not to interfere with the result of a local inquiry 
except upon olearly defined and sufficient, 
grounds and such grounds must be expres = ed in 
the judgment. Rani Reratsundari Debi 

v. Prasannakumar Tagore. 6 B.L R. 677, 
P.C.^15 W.R. 20, P.C. = 13 M.I.A. 607. [F., 

15W.R. 423; D., 17 W.R. 472.] 

(42, Commission to examine witness — 
Return Letter of Judge — Evidence .— A letter 
from a Judge cannot oe given in evidence to 
show that a formal return made bv him on a 
commission to examine witnesses was wrong. 

Land Mortgage Rank of India v syud 
MUNSUB ALI, 1 C.L.R. 239. 

Facts observed by Judge during local in¬ 
vestigation but not proved , Judgment b°sed up n, 

The’result of an enquiry made by a Mun?ifi 
on the occasion of a local in c pection by him. in 
a suit respecting boundaries, though it may 
not be evidence according to the Evidence Act, 
may be taken into consideration by the Court. 
The result of suoh an investigation should be 
placed upon paper. JOY COOMAR v. BuNDHOO 
Ladd, 9 0. 363 = 12 C.L.R. 490. [F., 1 C.W.N. 
682. 33 C. 133.] 

(44) S. 3, Evidence Act — "Proved” — In for- 
motion dci ived from local investigation by Judge, 

The information derived from a local investi¬ 
gation by a Judge, though not evidence, as 
defined in the Evidence Act, is a matter which 
be can take into his consideration, in order to 
determine whether a faot is “ proved ” within 
the meaning of the Act. DAVARKA NATH 
8ARDAR v. PROSUNNO KUSIAR HAJRA. 1 C 
W.N. 682. (9 C. 363. B.) [R., 33 C. 133.] 


Evidence —continued. 

" 11. — Migcellaneou 8 —continued* 

(45) —Evidence on commission, Use of ,— Until 
evidence take on commission is tendered and 
has been admitted as evidence in the suit, 
neither party has the right to make use of it. 

Kusum Kumari Roy v. Satya Ranjan Das 
30 C. 999 = 7 C.W.N. 784. (3 C.W.N. 239„ 

Note, Diss.) [Com.. 13 C.W.N, 525<=36 C. 
566 ; D., 35 C. 28.] 

(46) —Report of Local Commissioner—Local 
Commissioner appointed by incompetent Court, 
— Where the decree passed by the Disrriot Judge 
on appeal is set aside as passed without juris¬ 
diction, and the appeal is deoided by the Divi¬ 
sional Judge acting on the report of a local 
C ommissioner appointed by the District Judge, 
held, that i he proceedings of the local Commis¬ 
sioner could not be treated as evidence for pur¬ 
poses of decision as tbo authority of the local 
Commissioner proceeded frrm an incompetent 
Court. Numdah v. Naim, 40 P.L.R. 1902. 

(47) — Conspiracy to give false evidence— The 
giving of false evidence, no matter how 
malicious and vialj. iicle it may be, furnishes 
no right- to sue in a Civil Court, the only remedy 
being a prosecution for perjury. The mere 
fact that the giving of the false evidence is 
alleged io be tbe result of a conspiracy to obtain 
the conviction of a person of a criminal effenee 
does not make any difference. Conspiracy to 
do certain acts gives a right of action only 
where tbe acts agreed to be done, and in faot 
done, would, had they been without preconcert, 
have involved a civil injury to tbe plaintiff. A 
mere conspiracy to injure a man, without an 
overt, act resulting in the injury, does not 
furnish a cause of action. TEMPLETON v. 

Laurie, 2 Bom. L.R. 623 = 25 B. 230. 

(48) Daroify — Damages — Suit against 
approver—Confession and evidence at criminal 
trial it admissible —Crim. Pro. ( ode lAct V of 
1898), s. 339 Se*S'ons Court's finding xf binds 
Civil Court--Civil suit if tarred—Merger of tort 
in felony , Rule of Applicability in lnaia — Civ. 
Pro. Cocte [Act XTV of 1882). s. 11. — Held, that 
the confession and sworn evidence of ao approv¬ 
er in a criminal trial for dacoity are admissible 
in eviaeuce against- him in a suit for damages 
brought against him by tbe complainant for 
having instigated the dacoity. Held, further 
that tbe Civil Court could aofc upon such state¬ 
ments, even though the Seseions Judge did not 
think it safe to convict the accused upon such 
statements. “ The conditions for receiving and 
acting on evidence in Civil Courts are different 
to those governing the procedure of Criminal 
Courts. Specially is this the case with respect 
to the statements of accused persons and accom¬ 
plices.” Having regard to the provisions of 
U °f the Civ. Fro. Code, the fact that the 
criminal trial had not resulted in a conviction 
of the aooused was no bar to the institution of 
the civil suit against him. KESHAB NATH 

Bhattacharya v. Maniruddin Sarkar,. 

13 C.W.N. 501 = 4 Ind. Gas. 523. 
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-11.—Miscellaneous— continued , 

(49)— Defamation—Defamatory statement in J 
affidavit—Privilege—Suit for damages —Main- ! 
tainability,— There is no difference between 1 
evidence given in the box and the evidence on 
affidavit, in that they are both absolutely 
privileged, and no suit for damages will lie in 
r6epeot of evidence given therein. ADAPALA : 
ADIVARAMMA v. RABALA RAMACHANDRA 
REDDY, 6 Ind Cas. 3U9 = 8 M.L.T. 95. (11 B. 
L.R« 318, 17 W.R. 283, 23 W.R. 931, F.\ 11 M. | 
477, 1 Weir 561, R.) 

(50) — Documents—Presumption — Eorgery. — j 
Although, in Indian proceedings, the presump¬ 
tion in favour of the genuineness of documentary 
evidence is very weak, yet there is no presump¬ 
tion in favour of forgery. Thus, when a long 
series of documents are produced, showing a 
reasonable origin of title nearly a century ago, 
a regular deduction of that title, and a posses¬ 
sion consistent with it, the evidence of intrinsic 
improbability must be very strong to counter¬ 
balance the weight of such evidence. WISE v. 

BHOOBUN Moyee Debia chowdrainee, 

10 M I.A. 165, 

(51) — Document , Unregistered — Suspicion of 
forgery. —Instruments which are proved by all 
the attesting witnesses, and against which 
there is no evidence on the other side, ought 
not to be set aside and treated as worth nothing 
on a mere possible suspicion of perjury and 
forgery. KALICHANDRA CHOWDHRY v. SHIB 

Chandra Bhaduei, 6 B.L.R. 501, P.C,= 15 
VI.R., P C. 12. 

(52) — j Forgery—Act IV of 1840.—Judgment 
of the Higb Court reversing a decision of the 
lower Court, which held a deed to be a forgery^ 
upheld on a consideration of the evidence in 
the case. Where the Court of first instance 
doubted the authority of a deed, it being 
written on two pieces of stamped paper of 
different dates, held, under the circumstances, 
not to be a proper deduction. KURADI PRASAD 
MlSSER v. ANANTARAM HAJRA, 8 B.L.R. 490, 
P.C. = 16 W.R., P.C,, 16. 

(53) — Fabricated written evidence produced 
by party. Court not relieved f:orn dutif of exa¬ 
mining entire evidence by reason of. — The use 
of fabricated written evidence by a party, how¬ 
ever clearly established, dees not relieve the 
Court frem the duty of examining the whole of 
the evidence adduoed on both sides, and of 
deciding according to the truth the matters in 
issue. The person using such evidenoe may 
have brought himself within the penalties of 
the Criminal law, but the Court should not, in 
a Civil suit, inrliot a punishment under the 
name of a prpKumption. GORIBOOBA Gazee 

v.*Gooroo Dass Roy, 2 W R.. Act X, Rul. 
99. [R., 3 W.R., Act X, Rul. 149.] 

(54) —Appeal to Privy Council on question ot 
fact—Concurrent finding of two Courts in India 
—Practice.— Where an appellant before the Privy 
Counoil asks for a reversal of the decision of two 
Courts in India upon a mere question of fact. 


Evidence —continued. 

-11.—Miscellaneous— continued. 

that fact being the genuineness or forgery of an 
instrument which is the foundation of the 
aotion in which the appeal is brought, the case 
must be very strong to justify the Privy Coun¬ 
cil in reversing the decision of the Courts below, 
especially when the Judges in the Courts below 
had formed their opimous mainly ou an inspec¬ 
tion ot the document which tbe Privy Council 
had no opportunity of seeing. CHEYT RAM 

v. Chowdry Nowbut Ram, 5 W.R., P.C. 3 
= 7 M.I.A. 207. 

(55 ) — Suit for cancellation ot mortgage-deed 
—Denial ot attestation —Presumption as to exe¬ 
cution. —Plaintiff sued for the cancellation of 
a deed of mortgage, which the defendants 
alleged had been executed by him. The plain¬ 
tiff denied the execution of tbe document bv 
him and alleged that it was a forgery. Tleld, 
that it was on the defendants to establish the 
genuineness of the mortgage ; and as the two 
witnesses oalled by them, and woose names 
appeared up on the deed, distinctly declared 
that the signatures attached to it as theirs were 
not in their hand writing, the defendant’s case 
broke down. Iield % further, that it was in¬ 
competent to the Judge to take upon himself 
to put all the oral evidence aside and to decide 
the issue upon inferences of his own drawn 
j from personal inspection of the mortgage-deed, 
i The defendants were bound by tbe statements 
of tbe witnesses they had elected to put in the 
box, ani they should not have been discredited 
simply because tbeir evidenoe turned out un- 
; favourable to the side on which they bad been 
summoned. HaRDIMj v. RA1I DAS, A.W.N. 
1834, IS. 

(56) — Issues — Evidence led upon certain 
issues in one case - Use ot evidence in another case 
—Practice .— When evidence has been given in 
one case upon the issues raised in that case, 
examinatiou-in-chief and cross-examination 
alike having been directed to those issues, 
nothing can bo more dangerous than to take 

! that evidence and apply it in another case in 
which other issues arise. Inferences drawn 
from that evidence bearing upon these latter 
issues cannot but be regarded with much mis¬ 
giving. In re LUBECK, 7 Bora. L R. 894. 

(57) —Finding by Criminal Court—Evidence 
in Civil Court on same point. — The plaintiff 
sued the defendant for damages on the ground 
that the defendant had committed a personal 
assault upon him, and so had caused injury to 

i his reputation. The plaintiff bad previously 
i takeu proceedings in the Criminal Court against 
the defendant, who had boen convicted and 
j fined for the assault complained of. Tbe first 
Court declined to receive the oonviofcion in the 
Criminal Court as evidence of the assault hav¬ 
ing been committed and found that do assault 
had been proved and accordingly dismissed the 
suit. It was contended for the plaintiff that 
the first Court had no jurisdiction to try the 
factum of the assault and that that factum had 
been established by the judgment of the 
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Criminal Court. Held , that the evidence of 
assault taken in the Criminal Court was no 
evidence on which the Judge of the Civil Court 
was in this case entitled to rely, that he had 
jurisdiction to determine the fact of assault 
and was bound therefore to take the evidence 
on reoord in his own Court on either side, and 
come to a determination upon that evidence. 

ATA BUKSH Doctor v. sheik Samirud- 
din, 4 B.L.R , A.C., 31 = 12 W.R. 477. 

(58) Evidence of Judge's opinion of credit of 
witness, found in previous case — Admissibility. 

Where a witness is examined in a suit, it is 
not permissible to admit evidence as to the 
particular estimate, formed by a Judge in a 
previous suit, of the credit to be attached to bis 
testimony. In the matter of PASUMARTY 
JUGGAPPA, 4 C.W.N. 684. 

(59) —-By consent—Evidence in one case im- 
pet ted into another . —When the parties to a suit 
in order to save delay or expense or any other 
re a sou refrain from cal ling persons who are 
alive and agree or do not object to the admis¬ 
sion of evidence given by them in some former 
proceeding, the evidence is not striotly admis- ' 
sible but if the Court of first instance allow 
this to be done the Court must accept the 
evidence and it is too late for it to take any 
objection to the procedure. LaKSHMAN v. 
Ahjrit, 2 Bom. L.R. 386 = 24 B. 591. 

(60) — Proceeding between other parties—Act 
J-V case —Evidence. — A proceeding in an Act 
IV oase between entirely different parties is 
no evidence in a civil suit. TOY PROKASH 

Singh v. ameer adi, 9 W.R. 9i. 

Ex parte ’ case—Record of evidence — 
Hew trial — Admissibility of evidence. —Case ' 
whe**c it was held that the evidence recorded in 
an c v parte case is not admissible in a new trial. 

Rosud Singh v. Kishoree Lake, 8 W.R 

499. 

j 

I 


j Evidence— oontimied. 
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it was that he allowed his age to be put down 

as if he were a major. MUNGNIRAM MARWA- 

RI V Gurshai Nand, 17 G. 347 = 16 I.A. 193 

l P.C. = 3 Sar. 463. [ft., 26 B. 109 = 3 Bom. L. 

it, 565.1 

(64) Recital in deed , Evidentiary value of .— 
A recital in a deed or other instrument is in 
1 some cases conclusive, and in all cases evidence. 

) as aganst the parties who make it ; and it is of 

more or less weight, or more or iess conclusive 

against them according to circurastances. It 
is a statement deliberately made by those 
parties, which, like any other statement, is 
always evidence against the persons who make 
it. But it is no more evidence as aginst third 
persons , than any other statement would be. 
BRAJESHWARE PESHAKER v. Budhanuddi! 

6 C. 268 = 7 C.L.R, 6. (3 M.I.A. 347, Expl 7 

W-H. 441, doubted). [Appi., 17 A. 428=A.W.N. 
1895, 93 ; R , l C.P.L.R. 59, 13 C.P.L.R. I ; 
R. and Expl., 5 C.W.N. 402, 5 O.C. IS.] 

(65,‘ Recitals , Effect of .—Recitals in an 
instrument may be conclusive and are always 
evidence against the parties who make them, 
but they are not evidence against third parties! 

Manohar Singh v. Sumirta Kuar, it a. 

428 = A.W.N. 1895, 93. (6 C. 268. R.) [r/ 

5 O.C. 18, 5 C.L.J. 653, 13 C P.L R. 1.1 

(66) — Recital in deed , Evidentiary value of .— 

A mere recital in a deed will be no evidence 
sufficient to establish the existence of a legal 
necessity for contracting a debt binding on a 
minor or a member of a joint family— Per 
Prinsep . J. SlKHER CHUND v. DULPUTTY 
SINGH, 5 C. 363 = 5 C.L.R. 374. 

<67) — Statement in will—Not evidence as to 
value of property .—a statement in a will is not 
proper evidence of the value of the testator’s 
property. L.A KSHMAN D A DA NaIK v. RaMA- 
CHANDRA DaDA NaIK, 1 B. 561. [R., S B. 548, 

IS B. 389.] 


(62) Evidence — Admissibility of judgment of 
acquittal in suit for damages for malicious pro¬ 
secution. In a suit for damages for malicious 
prosecution, the order of the Criminal Court 
acquitting the plaintiff is admissible in evidence. 
Although tho rea^onmgs in ihe judgment and 
the conclusions drawn from them are not binding 
or conclusive, yet, the judgment may be looked 
into for t-be purpose of seeing wbat the circum¬ 
stances were which oulminaiod in the acquittal. 

Jung Bahadur v. Rai Gudor Sahoy, 
1 C.W.N. 537. 


(03) Statement of age given by the plaint‘fl 
in his deposition in a previous suit, impoi tance 

°(‘ ^- Q dealing with the statement of the age 

given by the plaintiff, in the beading of his 
deposition in a previous suit, it was remarked 
by the Privy Council that such a statement 
must have considerable importance attached to 
it, if the party who made it, wishes to get rid 
of it in a subsequent litigation and claimed 
privileges of minority but does not explain how 


j ^ (68) IV til — Recital of power of attorney — 
Jy ‘ idence of contents. — The recital of a power 
of attorney in a will, affecting to transmit the 
authority conferred by it, is not sufficient evi¬ 
dence of the contents of such an instrument in 
j the absence of proof of its loss or destruction. 
BAMANJEE MUNCHERJEE V. 8YED HOSfiEIN 
ABDULLAH, 5 W.R., P.C., 61 = 1 M.I.A. 494. 

(69) Document inadmissible for leant of 
I stamp — Original cause of action — Suit on un- 
j stamped document—When maintainable — Ven¬ 
dor's lien — Entorcibitity in later suit. — Where 
a document, which cannot be used in evidence, 
is executed to evideuce a compelete pre-existing 
right, a suit miy be maintained cn the original 
right itself, unless it be shown that it was inten¬ 
ded to merge the right in the deoument; but 
where, at the time that an obligation comes into 
existence, a document is executed as the evi¬ 
dence and record of that obligation, a suit to 
enforce it can bo only on the document itself. 
(10 M. 94, 29 M. Ill, 7 O. 256. R.) Where A 
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sold land to B, obtained an unstamped promis¬ 
sory note lrom B lor the purchase money and 
sued on such note for the recovery of the 
money due to him, and where in such suit A 
failed to show that the promissory note was 
taken simply to evidence a pre existing and 
completed right, held , that A’s suit ought to 
be dismissed, Quccre. —Whether A would 
still be entitled to sue for enforcement of his 
lien on the property sold ? KODABI MalIjAYA a 
V, TANGOPPAIiA RAMAYYA, 21 M.L.J. 462. 

(70)— Evidence—Sale of immoveable property j 
—Payment of consideration—Stafemeyits con¬ 
tained in detd aiid made before Registrar — Bur¬ 
den of proof—Hindu Eaw—Sale by father Suit 
to enforce sale against son. —Although an ad¬ 
mission contained in a deed of sale or made 
before the Registrar, that the consideration has 
been received by the vendor is prima facie evi¬ 
dence against the person making it, it raises 
only a rebuttable presumption, the weight of 
whioh varies with the special oircumstauces of 
each oase. Where such an admission contained 
in a deed of 9 ale of immoveable property execu- j 
ed by a member of a joint Hindu family, was 
repeated by the vendor before the Registrar, was 
used after his death in a suit for possession 
brought by the vendees against bis son, who 
claimed not under him but by a title which, I 
under the Hindu Law, came from the grand¬ 
father in ancestral property, and who, at the 
date of the sale, was only seven years of age ; 
and where the plaintiff never attempted to 
obtain possession during the vendor’s life-time, 
nor sued for possession until one day before the 
expiration of the period of limitation,— held 
that, under the circumstances, it rested upon 
tbe plaintiffs to prove payment of the consider¬ 
ation of the sale. (L.R. 3 I.A. 85, R.) Held, 
also, that, there being no allegation that the 
deed of sale was executed in satisfaction of any 
anoestral debt or for legal necessity, it was for 
the plaintiffs to prove that they had made pro¬ 
per inquiries to ascertain whether the alienation 
of ancestral property was justified by t.ho Hindu 
Law. Sheoratan v. ABDUL Karim, A.W. 
H. 1889, 142. (8 A. 279, 9 A.493, F.\ 15 C. 717, 
D.) 

(71 )—Acknowledgment of debt contained in 
unregistered document—Admissibility of docu¬ 
ment as evidence of aclcnavledgment .— When 
an unregistered dooument which is compulso¬ 
rily registrable coutains an acknowledgment 
of a debt, it is admissible as evidenoe to prove 
such acknowledgments KHUSHOLO v. BE- 
hari Lad, 3 A. 523. 


(72)— Compulsorily registered mortgage-deed 
— Subsequent registered receipt for further 
advance and admitting consideration of the 
mortgage-deed — Onus probandi of non-receipt 
of the consideration .—On 5th April, 1896, A 
executed a mortgage-deed of Rs. 4,250 in favour 
of H. On 19th October, 1896, it was compul¬ 
sorily registered by the Registrar. One of its 
stipulations was that H could not sue for his 
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money for six years. A gave notice that he 
would waive the condition of six years and that 
H could 9 uo at once. H replied that A could 
goto Court, if he liked, to which A retorted 
that he owed no money to H. In 1898, a rtoon 
oiliation was effected and A took R3. 250 more 
from H and executed a registered receipt, con¬ 
taining a full and categorical admission of the 
receipt of Rs. 4,250, previously, and Rs. 250 at 
the time of writing. Held that, under the 
above circumstances, the onus of proving that 
A did not receive any money lay very heavily 
upon him and as he failed to discharge the 
onus, H was entitled to suooeed in his claim. 

Hafiz Hamid Yar Khan v. Hafiz abba 
Bakhsh Khan, 8 P.W.R. 1907. 

(73) — Unregistered receipt, Proof of payment 
receipted in—Admissibility of receipt — Extinc¬ 
tion of mortgage-right .— Even where an unregis¬ 
tered reoeipt passed on payment of money pur¬ 
ports, in the result, to extinguish a mortgage 
right, the Court should not refuse to receive it 
in evidenoe of the payment therein recited, oral 
evidence as to the fact of such payment beiug 
also admissible. APPAMMA NAYURALU v. 
RAMANNA, 23 M. 92 — 9 M.L J. 124. 

(74 ) —Pre-emption—Unregistered receipt for 
purchase money — Evidence, Admissibility of. 

In a suit to enforce a right of pre-emption, the 
defendants produced a receipt to show that the 
full amount of consideration money recited in 
the deed of sale had been paid by the vendee to 
the vendor, which the lower Court did not 
admit in evidence, as it was unregistered. 
Field , that the instrument oreating the right, 
title, and interest of the vendee was the deed of 
sale, and the reoeipt was merely a subordinate 
and subsidiary document whioh of itself oreated 
no such interest. The lower appellate Court 
should have taken the receipt into consideration 
and determined its genuineness and validity 

I one way or the other. ISHRI DAS v» RAM 
; LAE,, A W N. 1881, 2. 

(75) — Wajib-ul-arz, Evidential y value of .— A 
wajib-ul-arz prepared and attested in the form 
and manner prescribed by the Board of Revenue, 
is prima facie evidence of the existence of any 
custom of pre-emption whioh it records, open to 
be rebutted by any one disputing the custom ; 
and when it reoords a right of pre-emption by 
contract between the shareholders, it is 
evidence of a oontraot binding all the parties to 
it and their representatives, and there will be a 
presumption that all the share holders assented 
to the making of the entry, and, in consequence, 
were assenting parties to the contraot of which 
it is evidenoe, and it will be for those repudiat¬ 
ing the contract to rebut this presumption. 

Isri Singh v. Ganga, 2 A. 876, F.B. [F., 
A.W.N. 1881,114, A.W.N. 1885, 189 ; Appr. % 
8 A. 434, 12 A. 234, F.B. ; R., 7 A. 720, A.W. 
N. 1901, 29, 25 A. 90, 26 A, 549=1 A.L J. 
278.] 

(76 & 77 )—Enjoyment of portion—Evidence of 
possession of whole—Enjoyment of produce 

Ownership .— When a tract of land with a 
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defined boundary bas been throughout olaimed 
by a person as owner, and acts of ownership 
have been done upon various portions of it, 
suoh acts of enjoyment may be accepted as ' 
evidence of the possession of the whole. (3 B. 
452, D.) The enjoyment of any right of owner- j 
ship over the soil, whether it be the cutting of ' 
timber or of turf, or the gathering of produce, 
is vrima facie proof of ownership of the soil,’ 
and when a Court finds that there bad been 
suoh enjoymeut of the forest as proved a title to 
the profits, it is logically bound to find a title i 
established to the sri), especially when the 
enjoyment has throughout been accompanied j 
with an assertion of suoh ownership. Sl\ A- 
SUBRAMANYA v. SECRETARY OF STATE FOR 
INDIA, 9 M. 285. [Jl., 20 M. 299.] 

I 

(78) — Suit in ejectment— Onus —Possession j 
Dispossession. — Deorees were made in the year 
1816, in suits respecting disputed boundaries of 
certain mouz*hs in two z^mindaiyes, and the 
boundary line determined. In 1845, a suit 1 
was brought by the representatives of one of 
the parties in the above suits to recover land 
alleged to be part of one of these mouzihs, 
which land, it was admitted by the plaintiff' 
the defendants had been in possession of since 
the year 1834. It was pleaded in defence, 
first, that the land olaimed was within the 1 


necessary to maintain the suit. MAHARAJAH 

Koonwar Singh v. baboo nund Loll. 
1 W.R., P C. 51 = 8 M I A. 199. [F.. 2 W.R. 

65, 75, 7 W.R. 212. 14 W.R. 135, 15 W.R. 43, 
9 C. 744, V. B =12 C.L.R. 257 ; 2?., 14 W.R, 
51, 4 C L.R 390, 9 M. 175, 7C. 225 = 8 C.L. 
K. 126, 6 B. 508, 9 G.W.N. 111, 7 C.L J. 414 
= 12 C.W.N. 272= 3 M.L.J. 212 ; D., 15 W.R, 
35, 6 G. 7.15 = 8 C.L.R. 90.] 


{i J‘— Practice — ( on^urrent findings —Privy 
( ouncil — Evidence — L> ndislurbecl possession—- 
Registry in Government books .—The Privy 
Council followed in this oa 9 e the usual course 


of confirming the concurrent judgments of the 
Courts below on questions of act. and stated 
that, even if they had felt some doubts in it, 
they would have hesitated long when they were 
asked to continue the litigation, and send the 


matter again for trial in India. Where the 


name of a person or his ancestor bas always 
been entered in the Government books, and it 
is found that he has always paid the Govern¬ 


ment assessment in respect of certain villages, 
though that may not be evidence of title, it is 
very strong evidence of possession. DEVAJI 

Gaya.ii v * Godabhai GodbhAI, 2 B L R. 
PC., 85 = 11 W.R. 35, P.C. [F. % 17 W.R. 346 ; 
R , 5 Bom. L.R. 956.J 


boundary deolared by the decrees of 1816 to 
belong to the defendants ; and, seoondly, that 
the plaintiff, or those under whom he claimed, 
had been out of possession for upwards of 
twelve years, and that the cause of action was, 
consequently, barred by Beng. Reg. Ill of 1793,’ 
e. 16. In such circumstances, it was held that 
the issue of possession was the first point to be 
considered, and that such issue was wholly 
indeoendont of the question of boundary. 
Held, further, that as the plaintiff sought 
to disturb the possession of the defendants 
admitted by him to have existed for eleven 
years, but which the defendants alleged was a 
much longer period, the enus probandi was 
upon the plaintiff to remove the bar to the 
action imposed by Ben. Reg. Ill of 1793, s. 16, 
by satisfactory proof that the causa of action 
accrued to him on a dispossession twelve year 3 
before the commencement of the suit, and that 
he, or some person through whom ha claimed, 
was in possession during that period ; and that, 
no proof of anterior title in bi3 favour, such as 
would be involved in the boundary question, 
could relieve him from this o nus, or shift the 
onus on the defendants by compelling them to 
prove the time and manner of possession. 
Although the evidence of witnesses for the 
defendants as to possession is of no better 
character than those produced by the plaintiff 
as to dispossession, yet it lies on the plaintiff 
to make out bis case, and as the probabilities j 
were against dispossession, it was held by the > 
.Judicial Committee, affirming the judgment 
of the Sudder Diwanny Adaioali , that the 1 
plaintiff had failed to prove the faot of the 
. dispossession of the defendants, which was 


t 

i^O)— Suit for declaration of exclusive posses¬ 
sion No proof cf possession—Decree on evi- 
, dencc — Wnere a plaintiff in a suit for declara¬ 
tion of exclusive possession fails to prove the 
same, the Court can award him a decree*ias to 
title according to the evidence on record and 
can even allow the amendment of the plaint 
and decree exclusive possession if required. 

Guta v. Satar Baksh, 67 P.R. 1891. "(14 C. 
i 814, R.) 

j 

(81) Presumvlion—Evidence cf possession of 
appendage to property in possession— Limita- 
I (ion. — Where the question was as to the right 
to the produce cf certain trees, and the plaintiffs 
were found not to have, for 1*2 years previous 
to the filing of tb3 suit, done any specific acts 
indicating directly their possession of the trees, 
but it was found that the trees grew out of a 
w^l! surrounding a garden in plaintiff’s posses¬ 
sion, acid that the possession of the garden 
imported possession of the wall and the trees 
growing out of the and the suit was net, 

therefore, barred. iQBAt, HUSEN v. NAND 
KlSHORE, 24 A. 294 = A.W.N. 1902,45. (19 

G. 660, 20 O. 560, 16 C. 473, R.) 

(G2) Evidence cf title—Grants Strict proof of 
To establish the right to mouzas as forming 
part of a zsmindary under a mokhurrary grant, 
purporting to have been made by the zemindars 
»n consideration of past services, the grant 
nous'; be strictly proved. So held by the 
Judicial Committee, reversing the concurrent 
decisions cf the inferior and High Courts in 
India, in a suit impeaching the validity of the 
grant, and the suit remitted with directions foe 
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a new trial on further evidence. RAJAH SAHIB 
PRAHEAD 8EN v. UURGAPRASAD TEWARI, 2 

BL R . P.C., 111» 12 M I.A. 286 = 12 W.R, 
P.C., 6. [F., 11 G.Ij.R. 476 : Appr., 23 W.R. 
431 ; R., 13 W R. 129, 21 W.R. 287. 21 B. 
509 ; D., 16 W.R. 158, 16 W.R. 235.] 

(93) —Pottah hundred years old — Proof — 
Omission to inquire into custody—Finding cn 
proof, Validity of. — A pottah hundred years old 
wa 9 found proved by the evidence of witnesses \ 
but the first Court failed to inquire whether it 
came from proper custody. Held, that it was 
not sufficient to vitiate the findine. or to justify 
the H» 2 h Court’s interference. SHAH BUDDI- 
OODDEEN alias BUDDOO v. GODAM PEER, 17 
W R. 279. 

(84)— Act XI of 1859, s. 39— Registration undi r 
— Evidentiary value. —The registration of a 
tenure in the common registry under s. 39, 
Act XI of 1859, is no prima facie evidence of 
the existence of the tenure. Lukhynarain 
CHUTTOPADHYA V. GORACHAND GOSSAMY, 

9 0 116 = 12 C.L.R, 89. 

(851 — Title- Resumption chittas, Evidentiary 
value of. — A Government resumption chitta, 
in the absence of the resumption proceedings, 
would not be conclusive evidenoe of title as 
against third parties. DWARKA NATH MlSSER 
v. TARITA MOYI DABIA, 14 C. 120. (9 C. 741, 

F.). [F., 1 O.W.N. 530 j 

(86) —Resumption or settlement chittas — 
Admissibility thereof in evidence. — Resumption 
chittas are not admissible iu evidenoe without 
the resumption proceeding#. GiRINDR A 

Chandra Gangudi v. Rajendra Nath 
CHATTERJEE, 1 C.W.N. 530. (9 C. 741,14 0. 
220, R.) 

(87) — S . 26, Act II of 1869 (Benqal), Bhuin- 
kary Register prepared under— Not conclusive 
evidence of title of person recorded in it — 
Where a person’s name is recorded in a Bhuin- 
hary Register prepared by the Revenue author¬ 
ities under Bengal Act II of 1869, held that 
such a Register was not conclusive evidence of 
the title of the person whose name was recorded 
therein, as a co-sharer in the mocurruree. 
KlRPATi NARAIN TEWARI v. SUKURMONI, 19 

C. 91. [R.j 22 C. 112.] 

(88) — Bengal Act ll of 1869 (Chota Naqpur 
Tenures Act) — Register of tenures prepared by 
Special Commissioner appointed under the Act 
— Register confirmed by Commissioner — Confir¬ 
mation duly published in Calcutta Gazette — 
Register conclusive evident e of matter recorded 
— Interference by CivdCourts. — Where a Special 
Com miscioner appointed under the Chota Nagpur 
Tenures Act {Bengal Act 11 of 1869), prepared a 
register of tenures, the register being confirmed 
by the Commissioner and published in the Cal¬ 
cutta Gazette in accordance with the directions 
of s. 25 of the Act, held , that such a register 
is conclusive evidenoe of all matters recorded 
therein. The Civil Court is not entitled to 
‘hold in the above ease that because the special 
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Commissioner did not rightly understand the 
decision .if the Commissioner, and because the 
register was not prepared in acoordaooe with 
such order, it ia otherwise than conclusive. 

Pertap Udai Nath Sahi Deo v.Masi Das, 

22 C 112. 

(89) —Mai and lakheraj lands. Difference ' e- 
tiveen—Oral evidence to prove lakheraj posses¬ 
sion .—The difference between mal cases of title 
and lakheraj cases is this ; in mal oases the 
question of possession is dependent on the ques¬ 
tion of title ; whereas in lakheraj oases the 
title may fail, and yei if possession as lakheraj , 
that is to say, possession without paying any 
rent, is proved, that possession may be proved 
to give a lakheraj title. The fact of possession as 
lakherajdars for a long series of years may be 

' established by oral evidence irrespectively of 
! the failure of documentary proof. RaDHA 

! Gobind Doss v. Prokash Chunder Doss, 
14 W R. 108. 

(90) —Enhancement of rent, Suit for -• Genuine- 

i ness of dakhilas produced by defendant, sworn to 
by him. —Where, in a suit lor enhancement of 
rent, tho genuineness of certain dakhilas , pro¬ 
duced by the defendant, is sworn to by him as 
having been received on payment of rent, that 
is legally sufficient to prove them. SURJA 
KANTA ACHARJRE v. BANESWAR SHAHA, 24 
C 231. (12 W.R 34, 20 W.R. 364, Rel. on ; 8 

W.R. 468, 14 W.R. 211, /?•> 

i (91) — Tenant's receipts, Evidentiary value of. 

— Tenant’s receipts are evidenoe of value but 
! they are not necessary evidence in an enquiry 

into mesne profits. GRF.SH CHUNDER DahikI 
1 v. Shosbi ShikhARESWAR Roy, 27 C. 951, 
P.C. = 27 1 A. 110-4 C.WN. 631 = 10 M.L.J. 
356 = 2 Bom. L R. 709 = 7 Sar. 687. 

(92) Rate of rent—Decree by a co-sharer land 
lord, if. — A decree by a oo-ebarer landlord is not 
admissible as evidence as to the rate of rent in 
1 a puit brought by another co-sharer. ABDUL 
ADI v. RAJ CHANDRA DAS. !0 C.W.N. 1084. 

(93;— Jumma-wasil-baki ? apers — Inadmissi¬ 
ble in evidence—Refreshing icitntss's memory 
from them. —Jumma-wasil-baki papers are inad¬ 
missible as evidence of the amount of rent men¬ 
tioned there»r. ; but they may be used to refresh 
the memory at the time of giving evidence as to 
the amount of rent, payable. AKHID C’HANDRA 
CHOWDHRY v. NAYU, 10 C. 248. 

(94) — 8. 4, Act X of 1659 —Jamabandi papers 

— Evidence. — A ryot who relies on a mokurruree 
tenure will not be precluded from falling back 
on the presumption under s. 4, Aot X of 
1859. Jamabandi papers afford no indepen¬ 
dent evidence of a oantested fact. CHAMARANEE 

Bibee v. ayenoolbah Sirdar, 9 W R. 

451. 

(95) — Supplementary Survey Records — Value 
to prove mortgage—Evidence Act , s. 65 (cl— 
Public documents , how proved. — Held that Sup- 

i pJementary Survey Records containing an entry 
as to>a mortgage are insufficient to prove the 
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mortgage, in the absence of other reliable 
evidence. (U.B.R. 1905. 4th Qr, Evidence, 3 ; 2 
L.B.R, 56, R.) The proper way and the only way 
to prov e an entry in the Settlement Records was 
to obtain and put in evidence a certified copy. 

Ml SB Baw V. Ml Min Ya, U.B.R. 1909, 4th 
Qr., Evidence, 19 

(96) — Road Cess Act (IX'of 1880, 23.C.), s 95, 
Applicability of—Document, Admissibility of , 
not objected to in the lower Court — Decree . not 
inter partes, Admissibility of. —The plaintiff, 
alleging himself to be a kashtlcar or holder of 
a right of occupancy, sued the defendants for 
the possession of the land, on the ground that 
they were in occupation without any right. 
The defendants produced certain rent-receipts 
showing that the landlords recognised them as 
kashtkars. The plaintiff produced a reut-decree 
of 1869 (which contains a statement contrary 
to that which appears in the receipts) and road 
cess returns . Held that the road-cess returns 
are admissible in favour of the plaintiff and 
their admissibility is not affected by s. 95 of the 
Road Cess Act. S. 95 of tbe Road Cess Act has 
no application to the case where the parties, 
who tendered road-cess returns in evidence, 
were not the persons who filed them, in pursu¬ 
ance of the provisions of the Act. The decree, 
though not inter partes, is evidence to show that 
the landlords recognised the plaintiff as kasht- 
kar , and that the rent receipts granted to the 
defendants were fraudulent. When no objec¬ 
tion was taken as to the admissibility of a docu¬ 
ment in the Court of first instance, it is not 
allowable to take the objection in appeal. RAM 

Prasad Roy v. Lada sham Narain, 6 C.L. 
J. 22. 

(97) — Road Cess Act (IX of 1999, B.C.), s. 95 
—Admissibility of road-cess return—Evidence 
against defendant. —Where the road-cess return 
signed by one of the plaintiff’s venders and the 
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(99) — Registry in Collector's books.— The 
entry of the name of one member of a joint 
family, a3 Lumbardar (the party liable for the 
assessment of the revenue) on the Registry, 
being for fiscal purposes, is not^sr se sufiioient 
evidenoe to establish the exclusive proprietary 
right of the party whose name is so registered, 
and the rights of co-partners inter se are not 
affected by such registration. MUSSUMAT 

Cheetha v. Baboo Mirebn Ladd, 11 M I.A. 

369. 

(100) Petition to Collector .—A petition to a 
Collector presented by a person, who does not 
offer himself as a witness and swear to its truth, 
is no evidence, but the petition itself may be 
evidence to this extent, viz., that a complaint 
was made to the Collector. PARVATHI v. 
THIRUMALAI, 10 M. 334. 

Ml) — Yada$ts from Revenue Officials — Ad- 
missibility. —A adasts addressed by Tahsildars 
in respect of grants of land are admissible in 
evidenoe for indicating fch9 general conscious¬ 
ness as to the nature of the grant. 8ATHIA- 
NAMA BHARATI v. 8ARAVANABAGI AMMAD, 
18 M. 266 = 4 M L J. 223. 

(102) -— Income-tax returns—Certified copies , 

A dmissibility .—Certified copies of income-tax 
returns, held to be inadmissible. ADI IvHAN 

Bahadur y. Indar Parshad, 23 C. 950. P.C. 

= 23 I.A. 92 = 7 Sar. 63. 

(103) —Partnership suits — Production of 
Income-tax returns . —Rule 16 made by the 
Local Government in pursuance of the power 
contained in e* 39, Income Tax Aot, 1686, is 
not direofced against the production, in a Court 
of law, of Inoome-tax papers relating to a 
firm, in a suit between its members. JADO- 
BRAM DEY v. BUDDORAM DEY, 26 C. 281. 
(Lea v. Birr ell, 1861, 3 Camp. 337, cited). 
[R., 4 M.L.T. 317 = 32 M. 62= 19 M.L.J. 263.] 


defendant is evidence as against tne plaintiff 
claiming through his vendor, it is not in¬ 
admissible in evidence merely because, by ad¬ 
mitting it as evidence against the plaintiff, it 
becomes evidence in favour of the defendant. 

Beni Madhab Dandapat v. Dina Bundhu 
Dutt, 3 G.W.N. 348. 

(99)— Reports of Collectors under Madras Re¬ 
gulation VII of 1817, licit) far evidence. —Collec¬ 
tors acting under Madras Regulation VII of 1917 
are incompetent to decide upon private rights 
of parties. Reports made by them and express¬ 
ing their opinion on such private rights have 
no judicial weight ; but they may be entitled to 
consideration because they emanate from public 
officers acting under the law and supplying 
information regarding official proceedings and 
historical faots, in so far as they are necessary 
to explain the oonduat and acts of parties and 
the proceedings of the Government founded on 

them. Raja Muttu Ramadinga Setupati 
V. Perianayagam PIDDAI, 11 A. 209 = 3 Sar. 
341. 


(104) Title—Evidence of — Contest between 
I rival purchasers—Suit for declaratory decree 
—Beyiami transaction. — One of two rival pur¬ 
chasers of the same property sued the other, 
claiming a deorce declaratory of his title under 
conveyances made by a Mahomedan widow and 
her assignees, and alleging that a hiba-bil ewaz, 
executed by her (long before the making of 
such conveyances), was only a benami transfer. 
The defence, however, was founded on that 
hiba, the defendant averring that he obtained a 
good title from the donee’s sons. No actual 
possession was established by either party. 
The property had been let in parcels to differ¬ 
ent tonants, and the evidence as to who was 
the lessor was conflicting. The lower Courts 
were not agreed as to who was entitled to a 
decree. The Judicial Committee maintained 
the first Court’s decision in favour of the 
plaintiff. NlRMAD CHUNDER BANERJEE v. 

Mahomed Siddik, 26 C. 11, P.C. = 25 I.A. 225 
= 7 Sar. 383. 

(105) — Evidence — Admissibility , as to pedigree, 
of document set aside by Court .—A Kararnama, 
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set aside on other grounds may be admissible 
io evidence to prove the relationship therein j 
set forth ; and though the evidence is partly 
hearsay, such evidence is admissible on ques¬ 
tions of pedigree, TIMMA v. Daramma, 10 M. 
362. ' 

(106) — Presumption — Pedigree table prepared j 
at Settlement — Circumstances to show that 
parties are descended from common ancestor. — - 
Where the predecessors of the parties are shown 
to — (a) possess holdings of nearly equal size, 
almost coneeoutive, (&) hold equal shares in 
the shamilat hhata and (c) occupy a joint 
compound, the presumption is that they are 
descended from a common ancestor. KANWAR 
v, Nathu, 4 Ind. Cas. 549 = 60 P.W.R. 1909. 

(107) —Admissibility of statement by deceased 
persons as to heirs in accordance with practice 
of public oijiies .—Statements made by a person 
as to who were her heirs, at times when there 
was no dispute about the question, and recorded 
by a wasiq j (pension) officer in accordance with 
the practice in force in suoh office, are admissi- I 
bfre in evidence to prove relationship. BaQAR , 

aijI Khan v. anjuman ara beg am, 95 A. 

236, P.C. = 30 1.A.=94 = 7 C.W.N. 465 = 5 Bom. 
L.R. 410 = 8 Sar. 397. j 

(108) —Proof of date of brith after lapse of 
years—Reasonable conviction — Pleading — Deci- ; 
sion of appellate Court on suggestion as to ; 
matter of fact by pleader — Propriety .—In India 
it is difficult to prove Buch faofc 3 as the date of 
birth atter the lapse of many years, and it 
would be unreasonable to demand suoh a class 
ol evidence as would justly be demanded in 
England. But the evidence must be suoh as 
to carry reasonable conviction to the mind. 
Where an appellate Court reversed the decision 
of the lower Court on the basis of a suggestion 
on a matter of fact made for the first time by 
the appellant’s pleader, but as to which no 
evidence had been taken. Held, by the Judicial 
Committee that it is very dangerous to adopt 

a conclusion in a Court of Appeal merely on 
the suggestion of a legal gentleman representing 
one of the parties. Nawab 8HAH ARA BEGAM 

v. Nanhi Begam, li C.W.N, 130, P.C. = 1 M. ! 
L.T. 429 = 29 A. 29 = 9 Bom. L.R. 80 = 17 M L. 

J. 32 = 8 C.L J. 4 = 34 l.A, 1. 1 

(109) —Legitimacy — Period of gestation .— 
There is no period defined beyond which gesta- j 
tion cannot be protracted, although a period of 
280 days appears to be as the legitimum tempus 
pariendi. Each case in which legitimacy is 
contested must be deoided on its own merits. 
Where, therefore, a child was born about 365 
days after the last period at which he oould 
have been begotten by tho husband of his 
mother and it was set up as legitimate, held 
that the utmost which oould be said is that it 
ib not outside the bounds of possibility that 
gestation may be protracted for a period of 365 
uay t but that so protraoted a period of gesta¬ 
tion was in the highest decree improbable, i 
-But when there was clear evidence in the case 1 

C. IV—11 


that the mother had been married to her 
husband for 10 years without having had any 
issue by him. and also that the mother had 
misoonduoted herself since her husband’s death 
it was reasonable to find that the child ser U p 
as legitimate was not so. TlKAM SINGH v 

Dhan Kunwar, 24 A. 443 = A.W.N. 1902 
119. 

(110) Death bed attentioyis—IPuneral expen¬ 
diture— Evidentiary value—Claim for inherit 
ance. Id dealing with claims to inheritance 
unless it can be shown that the ordinary duties 
of affection or kindred have been intentionally 
and deliberately negleoted, so as to raise a pre¬ 
sumption of the rupture or interruption of the 
connecting bond, evidence referring to parti¬ 
culars of death-bed attentions or expenditure on 
the funeral obsequies may generally be passed 
over as of little or no importance. JMaung 
SEIN v. MAUNG Ky\VE, 4 L B R. 291 <TT pp 
1892-1896, Vol II, 184,^) * 

(Hi) Fiindu families —Pur chaser—Notice 

Considering the state of Hindu families a 
purchaser would be affected with notice by 
much slighter evidence thau a purchaser m other 
countries, KOGILOTHPUTENPURAYIG MANO- 

ki Koran Nayar v. Puthenpurayid 
Manoki Chanda nayar, 3 M H.C. 294 . 

i\M)—Bengal Act I of 187 S-Registration of 
Mahomedan marriages — Copy of entry in 
Register Evidence. — “A spcoial condition” 
(that a Mahomedan wife might divorce her 
husband under certain circumstances) is a 
matter which, under Bengal Act I of 1876, it 
is the duty of the Mahomedan Registrar (of 
marriages under the Act) to enter in the 
register and, therefore, a copy of the entry 
theroin would be evidence of its contents, in a 
suit by the husband for restitution of oonjugal 
rights, on a divorce by bis wife on the occur¬ 
rence of such oiroumstances. KHADEM AEI v 
TAJIMUNNISSA, 10 C. 607. 

(113) — Contract , Terms of — Evidence to 

explain.- Evidence ol previous dealings between 

tne parties is admissible only for the purpose of 

explaining the terms used in a oontraot, and 

not to impose on a party an obligation as to 

which the contract is silent. HAJI MAHOMED 

v. E. SPINNER Sc Co., 2 Bom. L R. 691 = 24 
B. 810. 

(114) Allegation of substitution of new con- 
tract for old —Necessity lor strict proof .— The 
mere fact of one party alleging that a new con¬ 
tract has been substituted for the old one does 

not of itself put an end to the old oontraot, 
even as against the party who so alleges, unless 
the allegation is proved to be true. ROUSHAN 

Bibee v. Hurray Kristo Nath, 8 C. 926. 

Reception of documentary evidence Cir* 

No. 9. datad the 26th Feb., 1867, 7 W.R. Civ. 
Cir. Orders, p. 4. 

Draws attention to previous Circular, and 
issues further instructions regarding the reoep- 
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tion cf documents and exhibits during; the trial 
of a oauis. Civ. Cir. No. 12. dated 3rd 
December, 1869, 12 W.R. C!y. Cir. 11. 

Entry in account book—Buit on acknowledg¬ 
ment—See Acknowledgment, a.W,n, 1906, 
185 = 3 A.L.J. 800. 

See ACT IV OF 1869, ss. 13, 14, 45 P.R. 
1871. 

See ACT X OF 1870, 17 C. 144. 

Oath takm in previous proceeding how far 
—in a subsequent proceeding— See ACT X OF 
1873, 33 C. 386=10 C.W.N. 501. 

Entries in register of inventions—Public 
dooument3—Burden of proof in suit for infringe¬ 
ment of patents— See ACT V OF 1889, ss. 14, 
29, 4 A.L.J, 11 = A.W.N. 1907, ‘23. 

Inquiry by a acquisition officer—Proof should 
not be in the strict judicial form — Sec ACT I 
OF 1894, 11 Bom. L.R. 1176 = 34 B. 486. 

Notification of sale under Act XI of 1859 — 
Irregularity in the description of the share of 
the estate to be sold—Inadequacy of price— 
Necessity for, to show connection between 
irregularity and inadequacy of price fetched — 
See Ben. Act XI OF 1859, ss. 5, 6, 33, 9 C. 
W.N. 343, F.B. = 1 C.L.J. 14 = 32 C. 502. 

Revenue sale—Inadequacy of price as effect 
of non-specification of shares in sale-notifica¬ 
tion may be proved by oral and circumstantial. 
— See BEN. ACT XI OF 1859, 89. 6, 33, 9 C. 
W.N. 487 = 32 C. 542. 

See BEN. ACT Vlf OF 1876, 8 C. 853. 

Admissions by defendant’s fellow tenants— 
No evidence against defendant— See BEN. ACT 
IX OF 1880, s. 95, 1 Ind. Cas. 813, 

Rent, receipts how far—of sub-division of 
tenancy under s. 88 of Bengal Tenancy Aot— 
See BEN. ACT VIII OF 1885, s. 88, 10 C.W.N. 
216. 

See Ben. act VIII OF 1885, s. 120, SUB- 
s. 2, 17 C. 466. 

Value of Thak aod Survey maps—Evidence 
of possession—Effeot— See Ben. ACT XV OF 
1891, s. 4, 6 led. Gas. 392. 

Admission of additional—in appeal—How 
the power ought to be exercised— See BEN. 
ACT I OF 1895, ss. 10, 12, 15, 16, 21, 31, 1 C. 
L.J. 550. 

Declarations of Kanungos—Wajib-ul-arz— 
Answers given to official inquiries—Weight of 
such evidence —See U.P. ACT I OF 1869, s. 23, 
List IV, 10O.L.J. 216, P.O. = 6 A.L.J. 767 = 
13 C.W.N. 1073 = 11 Bom. L.R. 890=12 0.0. 
304 = 31 A. 457 = 19 M.L.J, 605 = 4 Ind. Cas. 
25. 

Entry of a person’s name at the last revision 
of settlement is oonolusive — of this fixed rate 
tenancy— See U.P. ACT H OF 1901, b. 9, A.W. 

N, 1906, 68 = 3 A.L.J. 843. 

• _ 
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Of maps— See ALLUVION—FORMATION OF 
CHURS OR ISLANDS. 3 O.L. J. 560, P.0. = 1 M. 
L.T. 175. 

Evidence, improper rejeofcion of—Refusal to 
examine witnesses brought to Court by the 
plaintiff—Error or irregularity affecting the 
merits of the case— See APPEAL—GROUNDS 
CF APPEAL, A.W.N. 1994, 51. 

Freeh evidence, admission of, by appellate 
Court, with assent or without objection—Re¬ 
gularity, if may be questioned on further appeal 

— See APPEAL TO PRIVY COUNCIL—PRAC¬ 
TICE AND PROCEDURE, 13 C.W.N. 830 = 10 C. 

L. J. 74=6 M.L.T 7 = 11 Bom. L.R. 861 = 36 
C. 833 = 3 Ind. Cas. 465, P C. = 19 M.L.J. 435. 

Genuineness of will—Burden of proof —State¬ 
ment of reasons by Judicial Committee— See 

appeal to Privy Council—Practice 
and Procedure, 13 C.W.N. 782, P.C. = 5 

M. L.T. 394 = 3 Ind. Cas. 997. 

Deeds—Material alteration after execution 
and without privity of party to be affected by 
it—Effeot—Whether it oan be used in evidence 
—Distinction— See AWARD, 6 N.L.R. 1 = 5 
Ind. Cas. 425. 

Of Kiitima adoption—Burmese law—Varia¬ 
tion in evidence as to time of adootioD, effect of 

— See Buddhist Law —adoption, 32 C. 219 

P.C. = 4 L.B.R. 172. 

Defendant electing to produce — Whether 
defendants loses right to have onus placed on 
right party—Both sides adducing evidenoe— 
Question of onus immaterial— See BURDEN OF 

proof—Miscellaneous, 8 A.L J. 736. 

Misappreciaticn of—Whether a ground for 
revision— 'See ClV. PRO. CODE (1903), s. 115, 

6 N.L.R. 49 = 6 Ind. Cas: 429. 

Dealing with case as if there was no evidence 
when in faot there was—Revision — See ClV. 
Fro. CODE. 1909, s. 115, o. VII, rr. 14, 17, 
18, s. 99, 13 C.W.N. 797=10 C.L J. 33 = 12 
Ind Ca9. 946. 

Failure of plaintiff to produoo translation of 
accounts—Failure to take evidence—Dismissal 
of suit —Legality— See ClV. PRO. CODE, 1909, 
O. XVII, r. 3, 8 Ind. Cas. 850 = 9 M.L.T. 163. 

Mode of recording—in Small Cause suit— 
Substance of each witness’s evidence to be 
recorded — See ClV. PRO CODE, 1908, 
O. XVIII, r. 13, 9 C.W.N. 418. 

Taken on commission when evidenoe in the 
suit —See ClV, PRO, CODE, 1903, O. XXVI, 

rr. 7, 8, 9 C.W.N. 794. 

0 

Power of appellate Court to admit evidence in 
appeal —See Civ. PRO. CODE, 1908, O. XU, 
r. 27, 6 Ind. Oas. 196. 

Evidenoe fresh—Power of appellate Court to 
admit— See Civ. PRO. CODE, 1908, O. XLT, 
r. 27. 9 M.L.T. 317- 
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Appellate Court admitting fresh dooument 
without recording reasons—Effect — See ClV. 
PRO. Code, 1908, O. XLI, r. 27. 2 Ind. Cas. 
995. 

Private arbitration—Applicability of rules of 
—See CIV. PRO. Code. 1908, sob. II. r. 20, 7 
Ind. Cas. 333. 

Evidence taken on commission, if to be 
formally tendered —Practice — Evidence bow 
objected to—See COMMISSION, 13 C.W.N. 
525 = 36 C. 566 = 1 Iod. Cas. 366=11 C.L.J. 

150- 

Compromise decree—Title suit — Agreement 
by one party to pay rent to another if outside 
subject-matter of suit—Consideration for agree¬ 
ment—Civ. Pro. Code, s. 375 — Admissibility in 
evidence in subsequent suit —See COMPROMISE 

— Compromise of suits in Civ. Pro. 
Code, 13 C.W.N, 217 = 9 C.L.J. 16 = 5 M.L.T 
274=5 M.L T. 359 = 1 Ind. Cas. 572. 

Agreement to pay for giving false evidence— 
8uit to recover money promised — See CON 
TRACT ACT, 1872, s. 23, 10 Ind. Cas. 801. 

Quality of goods referred to arbitration by 
both parties — Buyer olaimiDg allowance in 
respect of them— Admission — Letter of refer¬ 
ence, evidence of buyer’s assent -- See CON¬ 
TRACT ACT, 1872, e.120, 36 C. 736 = 3 Ind. 
Cas. 185. 

Admissibility of Khasra papers — Whole 
evidence dealt with in detail by first Court— 
Appellate Court and High Court when may 
interfere— See CO-SHARERS —SUIT BY CO 
SHARERS, 1 Ind. Cas. 205. 

Custom—Evidence — Insufficient — Second 
appeal—High Court’s power to interfere — See 
CUSTOM, 6 A.L.J. 719 = 6 M L.T. 178 = 2 Ind. 
Cas. 490. 

Necessity of — in proof of custom — See 
. CUSTOM, 8 O C, 142. 

Illegal or legally insufficient to establish 
alleged ousfcom—Existence or Don-eristenoe of 
cUBtom a question of law — Right of High 
Court to interfere in second appeal to consider 
validity of finding — See CUSTOM, A.W.N. 
1908, 112 = 5 A.L.J. 456 = 4 M.L.T, 169 = 30 A . 
3X1. 

Admissibility in evidence of oompulsorily 
registrable unregistered dooument for collateral 
purpose —See CUSTOMS— PUNJAB—INHERIT¬ 
ANCE, 143 P.L.R. 1906. 

Pre-emptor not intending to retain property 
after scouring it —Right to pre-empt—Instanoes 
in neighbouring sub-divisions when relevant— 

See Customs— Punjab— Pre bmption, 38 

P-W.H. 1907 *5“67 P.R. 1907 = 61 P.L.R. 1907, 
39 P.W.R. 1907. 

See Damages — Measure and assess¬ 
ment, 6C. 283-4 O.L.R. 478. 
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False evidence when amounts to fraud — See 
DECREE—MISCELLANEOUS, 5 M.L.T. 285 = 
1 Ind. Cas. 548. • 

4 

To explain meaniug of ambiguous defama¬ 
tory words — Admissibility — See DEFAMATION, 
6 M.L.T. 290 = 33 M. 67 = 19 M.L J. 714 = 
3 Ind. Cas. 955. 

Proof of a previous deposition exhibited 
without objection—Identity of witness—Ad¬ 
missibility in evidence —See DEPOSITION, 13 
C.W.N. 409 = 1 Ind. Cas. 320. 

Of long and uninterruted enjoyment mav 
supply absence of words importing hereditary 
character of tenure—Evidence of deeoent 
from father to son —See EJECTMENT, SUIT 
FOR, 8 C.L.J. 513. 

See Estoppel— Estoppel by conduct, 

5 C 669 = 5 C.L.R. 533. 

Agreement by plaintiff Dot to prosecute claim 
and not to exeoute decree against particular 
defendant—Agreement affeoting immoveable 
property of more than hundred rupees—Agree¬ 
ment not registered—Admissibility thereof in_ 

See Execution of decree—application 

FOR EXECUTION AND POWERS OF COURT 15 
M.L.J. 370. 

Necessary to prove grant of independent 
right of fishery in a navigable river— See 

Fishery, 12 C.W.N. 334. 

Question dependent on evidence, raised after 
the evidence, not entertainable— See HINDU 
Law— ADOPTION, 6 A.L.J. 567, P.C. = 10 C.L. 
J. 58=13 C.W.N. 920 = 5 M.L.T. 423 = 11 Bom, 
L.R. 833 = 36 C. 780 = 3 Ind. Cap. S82 = 93 P.R, 
1909 = 68 P.LR. 1910 = 146 P.W.R. 1909 = 36 
I.A. 103 = 19 M.L.J. 548. 

Impartible Raj—Separate acquisitions of 
holder of impartible Raj—Presumption— See 

Hindu Law—Impartible estate, 27 a. 

203 = A.W.N. 1904, 244 = 2 A.L.J. 720. 

Hindu Law — Marriage— Evidence—Direct 
testimony aDd improbabilities— See HINDU 

Law—Marriage, 27 C. 971, P.C. =27 I.a 

142=4 C.W.N. 685. 

Maintenance of near agnatic relations in lieu 
of their services and payment of their marriage 
expenses, not necessarily evidenoe of non- 
division from them— See Hindu Law — Par¬ 
tition, 10 C.W.N. 338=1 M.L.T. 96 = 16 M. 
L. J. 109. 

Of partition—Documentary evidenoe—Cumu¬ 
lative effeot— See HINDU LAW— PARTITION, 6 
A.L.J. 697, P.C. =5 M.L.T. 427= 13 C.W.N. 
983 = 10 C.L.J. 121 = 11 Bom. L.R. 878 = 31 A. 
412- 3 Iod. Cas. 195 = 19 M.L.J. 517. 

Statements by family before enquiry by 
Government for resumption of property— 
Evidenoe in subsequent suit for partition— 
Estoppel—See HINDU LAW — RELIGIOUS 

Endowments, 4 C. 56=2 C.L.R. 310. 
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Power to allow fresh evidence to be given in 
seoond appeal —Sec HINDU LAW — REVER¬ 
SIONERS, 5 # Ind. Cas. 666. 

Witholding of material documents by party 
in possession—Adverse inference— See HINDU 

Law—Wide, 15 c.w.n. 741, p.c. 

Admissibility of evidence to show whether 
omission was accidental or intentional— See 

Interest—special cases, a.W.N. 1885, 

41. 

Sec Issues—Framing issues, 5 W.R., 

Act X, Rul. 72. 
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Statement of counsel not on oath, if objeO' 
ted to by opposite party, whether admissible in 
evidence—Procedure re statement of counsel 

—See Legal Practitioners—Counsel, 27 
C. 428 = 4 C.W.N. 169. 


Keeping in record a defamatory resolution— 
Not—of express malioe —See LIBEL, 1 B. 477. 

8s. 392, 393, Civ. Pro. Code, 1882—Local in¬ 
vestigation— Commissioner’s report, admissibi¬ 
lity of further evidence, after —See LOCAL IN¬ 
VESTIGATION, 27 O. 951, P.C. = 27 I.A. 110 
= 4 C.W.N. 631. 


See Judgment in rem, 2 M.H.C, 276. 

Recording in English in ejectment suit—Irre¬ 
gularity — See Landlord and tenant — 
Holding over, 34 C. 3S6 = n C.W.N. 826. 

Both parties giving evidence—Question of 
onus in second appeal — See LANDLORD AND 

tenant—Relationship of landlord and 

TENANT, 3 Ind. Cas. 431. 

Evidentiary value of statements in District 
Manuals—Proof of custom— See LANDLORD 
AND TENANT — TENANT’S LIABILITY FOR 
RENT, 8 Ind. Cas. 330. 

To prove local usage of transferability of 
occupancy holding—Transferee allowed to hold 
and pay rent as marfatdar -Mutation of tiameB 
on payment of selami — Effect — See LAND¬ 
LORD and tenant—Transfer of tenant’s 

INTEREST, 12 C.W.N. 539. 

Lease deed, want of registration — Admis¬ 
sibility in—Specific performance— See LEASE 
—GENERAL, 11 C.L.J. 548 = 6lnd. Cas. 634. 

Unregistered lease for term exceeding one 
year—Admissibility in— See LEASE—GENE¬ 
RAL, 10 Ind. Cas. 892. 

Unregistered letter varying terms of lease— 
Inadmissibility in evidence — See LEASE— 
General, 10 C.L.J. 570 = 37 C. 293. 

Lease — Unregistered instrument, admissi¬ 
bility of—8s. 4 and 107, Transfer of Property 
Act—Ss. 3 and 17 (6), Act III of 1877—Oral 
letting accompanied by delivery of possession 
can be proved, though a document is in exist¬ 
ence—Sec Lease—General, 6 M.L.T. 175. 

Lease and counterpart—Neither complete in 
itself, but each supplementing the other—Evi¬ 
dentiary value— See Lease —CONSTRUCTION 
OF LEASE, 6 C.L J. 572. 

Inadmissibility of lease for want of registra¬ 
tion — Admissibility of other evidence — See 
LEASE—CONSTRUCTION OF LEASE, 27 A. 190 
=A.W.N. 1904, 212. * 


Praotice — Judge — Personal inspection— 
Reliance on witnesses — See LOCAL INVESTI¬ 
GATION, 13 Bom. L.R. 313. 

Acknowledgment under the Mahomedan Law, 
doctrine of, not a rule of— See MAHOMEDAN 
LAW —ACKNOWLEDGMENT, 9 C.W.N. 352. 

Agreement for payment of dower naming 
amount to be paid—Husband cannot adduce 
evidence to prove that transaction was unreal 
—Husband bound by agreement irrespective of 
his means— See MAHOMEDAN LAW — PARTI¬ 
TION, 13 C.W.N. 153 = 4 Ind. Cas. 462. 

See Malabar Law—adoption, 7 M. 3 

F.B. 

Uraima right—Sale by Urallers trustees— 
Custom—Evidenoe— See MALABAR LAW— 
Endowment, i M. 235 = 4 I.A. 76, P.C. 

Unregistered document which is compul¬ 
sorily registrable, how far admissible in— See 
Maintenance, 7 M.L.T 278 = 5 Ind. Cas. 
615. 

In oases of malicious prosecution—Want of 
reasonable and probable cause for the prosecu¬ 
tion is some—of malioe— See Malicious PRO¬ 
SECUTION, 10 C.W.N, 253, F.B, 

Suits for mesne profits—Evidence regarding 
area under cultivation withheld by detendants 
—Presumption — See MESNE PROFITS — SUITS 
FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION, 18 C. 540, P.C. 

Of personal covenant—Registered or unregis¬ 
tered mortgage — See MORTGAGE — GENERAL, 
1 Ind. Cas. 1, F.B. = 32 M. 410=19 M.L.J. 
584. 

Intention to keep prior mortgage alive— See 

Mortgage—sale of mortgaged proper- 

TY, 6 B. 4Q4, F.B. 

Intention of retaining benefit of prior mort¬ 
gage, nature of—Necessary for— See MORT- 

1 gage—Sale of mortgaged property, 

6 B. 561. 


See Lease—Construction of lease, 4 
N.W.P. 36. 

. Registration—Lease or agreement for lease— 
Proposal and acceptance—Contract in writing— 

See Lease—Miscellaneous, 7 C. 703 = 10 
C.L.R. 121. 


Usufructuary mortgage below Rs. 100—Proof 
of debt—Admissibility in —See MORTGAGE— 

Usufructuary Mortgage, 7 a.l.J. 71 = 
5 Ind. Cas. 519. 


See Mortgage—Miscellaneous, U.b. 
R. 1892-1896, Vol. II, 558. 
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B vide ace — con t i nu e d. 

—11.—Miscellaneous— continued. 

Claim against estate of the deoeased—Un¬ 
corroborated evidence of plaintiff—Value— Sea 

Negotiable instruments — Promissory 
notes—General, 12 C.L.J. 470 = 8 Ind. 
Das. 796. 

In a suit on a promissory note by the payee, 
the defendant can let in oral evidence to show 
that the plaintiff is not the real owner of the note 
and that consideration has been repaid to the 
real owner— See NEGOTIABLE INSTRUMENTS 
ACT, 1881, 28 M. 244. 

Evidence equally balanced on both sides 
—Oath proposed by other party—Refusal—Its 
effect— See OATH, 2 M.L.T, 327. 

Evidence of ownership—Presumption arising 
from possession— See OWNERSHIP, 14 C. 740 
= 14 I.A. 101. P.O. 

See Possession—8uits for possession, 
9 O.L.R. 365. 

Non-produotion of sufficient evidence—Ad¬ 
journment—Oo9ts— See Practice and pro¬ 
cedure, 7 C. 177. 

Whether plaintiff has sufficient—entitling 
him to decree, when to be determined— See 

Practice and procedure, 5 C. 353. 

Belief or disbelief in evidence—Different 
effeots—Second appeal— See PRACTICE AND 
PROCEDURE, 7 0. 263 = 8 C.L.R. 449. 

Existence or non-existence of a custom of 
pre-emption— See PRE-EMPTION—CONSTRUC¬ 
TION OF WAJIB-UL ARZ, 2 A.L.J, 6 = A.W.N. 
1905, 16. 

See Probate and Administration aot, 
1881, s. 50, 21 C. 1, P.C. 

Admissibility of a compulsorily registrable 
but unregistered lease in evidence— See REGIS¬ 
TRATION, 1 N.L.R. 147. 

Compromise petition filed in criminal pro¬ 
ceeding constituting a lease — Proceeding with- 
drawn—No order incorporating terms of petition 
—Petition not admissible in evidenoe without 
registration— See REGISTRATION, 12 O.W.N. 

854 = 8 C.L.J. 90 = 35 G. 1010. 

■ 

Admissibility of—as to reputation of iden¬ 
tifiers of an executant of a will before Registrar 
—See REGISTRATION, 3 C.L.J. 349, P.C. = 10 
C.W.N. 52 = 33 O. 537 = 8 Bom. L.R. 376 = 1 
M.L.T, 131 = 16 M.L.J. 161. 

Deed made before Registration Act—Admis¬ 
sibility of unregistered deed —See REGISTRA¬ 
TION ACT, 1866, 1 Agra 283. 

Admissibility in—, in suit for ejectment of 
an unregistered amalnama not forming lease or 
agreement to lease— See REGISTRATION ACT, 
1908, ss. 2, 17. 33 0. 502. 

Evidentiary value of unregistered deed of 

partition — See Registration act, 1908, 
:B. 17, 4 M.L.T. 354 = 19 M.L.J. 228. 


Evidence — continued. 

-11.—Miscellaneous— continued. 

Admissibility in—of unregistered compro¬ 
mise relating to land addressed to Court and 
judicially aoted upon — See REGISTRATION 
ACT. 1908, s. 17, 27 P.R- 1906 = 11 P.L.R. 

1906. 

Admissibility in—of compulsorily registrable 
but unregistered partition-deed relating both 
to moveables and immoveables, so far as regards 
the moveables —See REGISTRATION ACT, 1908, 
s. 17, 119 P.L.R. 1906. 

Non-testameotary document — Evidentiary 
value of—See REGISTRATION ACT, 1908, s. 17, 
30 C. 783. 

Award of arbitrators inadmissible for want 
of registration—Secondary evidence of award, 
whether admissible — Sea REGISTRATION ACT, 
1909, es. 17, 49, 71 P.R. 1906= 111 P.L.R. 

1907. 

Unregistered bond, admissibility of—Suit to 
enforce personal obligation — See REGISTRA¬ 
TION ACT, 1908, 8. 49, 7 M.H.C, 296. 

Unregistered mortgage-deed — Evidentiary 
value of—See Registration act, 1908, s. 49, 
4 L.B.R. 52. 

Admissibility of unregistered agreement to 
give lease, in suit for specific performance— See 

Registration act, 1909, s. 49, 17 M.L.J. 
218. 

Unregistered document, admissibility in 
evidence—Plea of forgery— See REGISTRATION 
ACT, 1908, 3. 49, A.W.N. 1981, 138. 

Unregistered dastak allowing plaintiff to 
take possession of land to cultivate it—Not a 
lease — Admissible in evidence — See BEN. 
REG. XI OF 1825, s. 4, cl. 1, 8 C.L.J. 538 = 
13 C.W.N. 267 = 4 Ind. Cas. 511. 


Power to admit documentary evidence pro¬ 
duced for the first time on revision — See REVI¬ 
SION—GENERAL, 55 P.L.R. 1909 = 59 P.W.R. 
1909 = 4 Ind. Oas. 550. 

Misinterpretation of—Not considering loss of 
important dooument— See REVISION—GENE¬ 
RAL, 97 P.W.R. 1910 = 7 Ind. Cas. 713. 

Assumption by Court against evidenoe on 
record—Revision— See REVISION—GENERAL, 
127 P.L.R. 1910 = 8 Ind. Oas. 552. 

Decision of Revenue Court as to whether 
certain land is rent-free or rent-paying, evi¬ 
dentiary value of —See Sanad, 7 C.L.J. 202. 


Proceedings of the Cirouifc Committee of 1786 
is good—in matters releating to rights of Gov¬ 
ernment with respect to zemindari property 
—See 8 ERVICE TENURE, 3 C.L.J. 1, P.O. 
= 10 C.W.N. 161 = 3 A.L.J. 55 = 8 Bom. L.R. 1 
= 16 M.L.J. 1 = 1 M.L.T. 3 = 29 M. 52 = 33 I.A. 
46. 

4L ) > v ► .... ^ <* > * X t i f. 1 * - -*■ 


Letting, in second appeal —Bee SPECIAL OR 
SECOND APPEAL—PRACTICE AND PROCE¬ 
DURE IN SPECIAL APPEAL, 31 M. 415. 
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Evidence —oonoluded. 

i 

Miscellaneous — concluded . 
Corroborative, of statements not challenged 
iT ***}•?— See SPECIFIC PERFORMANCE, 
n TnV, , 6 io P C ' = n M.L.J. 454 = 4 A.L.J. 

Suit to restore terms of lost bond for money— 

evld ence required —See SPECIFIC 
ACT. 1877. 88. 12. 21, 22. 5 A. 44 = 

Pro-note executed at Rampur in favour of 
■iNawab without stamp—Stamp affixed when 

suit filed in British India—Admissibility in- 
See STAMP, 8 A.L.J. 566. 

See STAMP, A.W.N. 1881, 108. 

Suit on oral agreement embodied is an un- 
samped pro-note— Admission by defendant— 
See bTAMP ACT. 1899, s. 35. 66 P.R. 1906 = 73 
1907. 

Unstamped instrument, admissibility of— 
Secondary—. See STAMP ACT, 1899, e. 35, 17 
M.L J. 308 = 30 M. 386. 

Agreement — Unstamped hundi — Admis¬ 
sibility— See STAMP Duty, 5 M.H.C. 391. 

Construction of will —Admissibility of 

extrinsic evidenoe~See SUCCESSION ACT, 1865 

ss. 62, 164, 12 Bom, L.R. 863 = 8 Ind. Cas’ 
180. 

See Superintendence of High Court, 

Of experts or men in the trade, whether can 
be given to show whether or not a combination 
of marks is such as is calculated to deceive the 

?X r Z h ™ e ^~~ See Trade-mark, 4 C.L.J. 268 = 
10 C.W.N. 107. 

Relating to attestation of mortgage-deed_ 

Burden of proof—Applicability of maxim 
Omima rite esse acta—See Transfer of 

Property act, 1882, 8 . 59, 2 n l.r. io. 

Robkar of settlement officer—Admissibility 
in— See Wajib UL-ARZ, 2 Ind. Cas. 623. 

See Wajib-ud-arz, 15 A. 147= A W N 
1893,85. 

Evidence Act (I of 1872). 

[Rep. in PT., 44 & 45 VlCT.. C. 58. «. 127* 
in PT. f ACT X OF 1897 ; AM. ACT 
X\ III OF 1872 ; ACT III OF 1887 ; ACT III 
OF 1891. SS. 1 TO S ; ACT V OF 1899 ; S. 33 

Overridden, act XIV of 1908, s. 33 ; 
Declared in force—in the Sonthal 
Parganas, Reg. IIT of 1872 , s 3 As 
amedhnd by Reg. Ill of 1899, s. 3 ; in the 
Angul District, Reg. I of 1894 , s. 3 : in 
the Chittagong Hill tracts Reg. I of 
1900, s. 4 ; in the arakan Hill District. 
Reg. Ix of 1874, s. 3 : in Kachin hill 
tracts, as regards Hill-tribes, Reg. I 
OF 1895, s. 3 ; in certain tracts in the 
Chin Hills, Reg. v of 1896, s. 3 ; in 
Upper Burma, except the Shan States 

(WITH AN ADDITION), ACT XIII OF 1898, 

s. 4 ; in British Baluchistan (with an 

ADDITION), REG. I OF 1890, SS. 3, AJ 


Evidence Act (I of 1872)— continued. 

See ACT II OF 1855. 

See ACT 1 OF 1872. 

U) The Law enacted by the Indian Evidence 
Act—Law before passing of the Act —With 
some few exceptions, the Indian Evidence Act 
was intended to, and did in fact, consolidate 
the English Law of Evidence.— Per Garth, C J. 
The Law of Evidence as administered in Eng¬ 
land was cot, in its iotegritv, the law in force 
in the mofussil Courts in India before the 
Evidence Act, they were guided by their own 
p^-rotice which was greatly moulded on prin¬ 
ciples of substantial justice —Per Mitter, J. 

Gujja Lall v. Fatteh Lall, 6 C. 171=6 
C.L R. 439 

(2) —Interpretation of Evidence Act I of 1872 
— Reference to English Law. —Although the 
Indian lijvidGDco Act i? in tbs main drawn on 
the line? of tbe English Law of Evidence, there 
is no reason to suppose that it was intended to 
be a servile copy of it. But when any important 
and radical ohange is attempted to be introduc¬ 
ed, it may be expeoted that it would be provided 
for in a separate section enacted for that pur¬ 
pose. Ranchhoddas Krishna Das v. Bapu 
Narhar, 10 B. 439. 

Presumption—Boohs of account—Prac~ 
tice. —Where the instrument of a debt and a 
security for that debt are found in the hands 
of the debtor, the prirna facie presumption is 
that the debt has been discharged. According 
to the Indian Evidence Aot, books of account 
which have been regularly kept, may beappealed 
to not only for the purpose of refreshing the 
memory of a witness, but also as corroborative 
evidence of the story which ho tells. Books of 
acoount containing entries referring to a parti¬ 
cular transaction are not entitled to the same 
credit that is given to the books that record 
that transaction in common with other transac¬ 
tions in the ordinary course of business. BHOY 

Hong Kong v. Ramnathan Chetty, 4 Bom. 
L.R. 378. 

v (4)— Document thirty years old-Proper custody 
—Evidence . — Documents thirty years old do 
not prove themselves in the absence of evidence 
that they have come from tbe proper custody. 

Guru Das Day v. Sambhu Nath Chucker 1 
butty, 3 B.L.R., A G.. 258. 

<5)—Documents of Burmese times—Proof 
required of — Possession. —When a claimant 
cornea into Court relying on documents he must 
prove them, and if he fails to do so and they are 
disputed by the other side, they cannot be 
admitted in evidence. MAUNG KYAW ZAN v^ 
Ma Min BYU, U.B R. 1892-1896, Yol. II, 366. 

(6) —See Burden of proof—Claims to 

PROPERTY ATTACHED, U.B.R. 1892-1896, 
Vol. II, 230. 

• ^ • V v «*' ■'. " 

(7) — See Burden of proof—Possession 

AND PROOF OF TITLE, L.B.K. 1873-1893. 

102. . t . 
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Evidence Act (I of 1872) — continued* 

(8/—Proof of custom—Value of confessions 
of judgment and admissions— See CUSTOMS— 

Punjab—Pre-emption *26 P.R. 1907 = 69 P. 
L.R. 1908 = 109 P.W.R. i907. 

(9) —Nature and soopo of — See GUARDIAN — 
General, 86 P.W.R. I9l0 = 7 Iud. Cas. 505 
= 213 P.L.R. 1910. 

(10) — See Witness—Weight to be at¬ 
tached TO EVIDENCE, 18 W.R. 340. 

(11) —S3. 1, 11, 13, 32, 33, 43 , 126-Legal 
adviser, communications to—Waen privileged 

— See Custom, 4 SL.R. 89. 

(12) —S. 2 —Mahomedan Law —Legitimacy — 
Period of gestation.—The rule under Maho- 
medan Law prescribing 2 years aa the period of 
“ gestation ” is a “rule” of evidence within the 
meaning of 8. 2 of the Act When this is made 
with t>. 5 of the Punjab Laws Act, toe result, is 
that the Courts are not bound by that rule 
under that Act. WARA8 MuHAMMaD v. ALI 
BAKHSH, 76 P.R 1891. (I P.R. 1881, F.) 

(13) —$s. 2, 11 and 116 — Fact in issue and 
relevant fact. —Where, in a suit for rent of land 
from defendant, plaintiff alleged that, he bough, 
the iaad from the defendant and thereafter 
leased it to him year by year and tho defendant 
totally denied the sale and the lease, no ques¬ 
tion of title would arise on the pleadings 
because, if the lease were proved, the defendant 
would bo estopped by s. 116 of tho Aot from 
denying hw landlord’s titL, The fact in issue 
in the case is no doubt the La so alone out 
evidence may be given of tho fact of the sale 
also, as a relevant fact, a srrob ;raiive of the 
fact of the lease. Therefore, evidence relating 
to the sale was rightly admitted and was rightly 
considered by the lower appellate Court but 
that Court was iu error in having regarded the 
fact of the sale aa a fact in issue. KaUNG HLA 

Pru v. San Paw, 3 L.B R. 90. 

(14) —9s. 2, 112 —See MAHOMEDAN L\W— 

Miscellaneous, l P.R. 1884. 

(15) — Sn. 3, 45, 101, 135— Will, challenged 
as forgery — Proof — Suspicion alone when 
ground lor refusing protaie—P resumption 
against misconduct, Operatic n of—Order in 
which witnesses to { e tendered , discretion of 
counsel and^CourV s p wer — Expert, medical, 
examination of, to test value of evidence of 
attending physician—Expert in Bengali lan¬ 
guage and legal terms, Examination of — Docu¬ 
ment put to wiimss % right of opposing counsel to 
inspect .— If a party writes or prepares a will 
under which he takes a benefit, that circum¬ 
stance in itself ought generally to excite suspi¬ 
cion of the Court, and calls upon it to be vigilant 
in examining the evidence in support of the 
instrument in favour of which it ought not to 
pronounce unless the suspicion is removed and 
it is judicially satisfied that the paper propound¬ 
ed does express the true will of the deceased, (2 
Moore, P.C., 480, JR.) Per Jenkins , C.J .—The 
8U8pioion, which by itself would be ground for 
the Court not pronouncing in favour of an 
Alleged will, must be one inherent in the nature 
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Evidence Act (I of 1872)— continued. 

of the transaction itself, and not iho doubt that 
may arise from a conflict nf testimony which 
becomes apparent on an investigation of the 
transaction. Per Woodrcffe , J. —The rule in 
(6) applies to oases where tho circumstances of 
suspicion arises from the nature of the case as 
put forward by the propouudor, in whioh case 
the propounder must remove the suspicion. 
Where, however, the alleged snspioion against 
a will arises from facis whioh lorm part of the 
impugnanu’s cae>o, then the Court must see 
whether the facts wh;< h aru said to give l ,; 5 Q to 
suspicion are proved or whether the prupounder s 
case is proved. The rule therefore doeB not 
apply where the question is simply which set of 
witnesses should be believed. In this oase the 
trial Judge having decided against the genuine¬ 
ness of the will, on tho ground that the evi¬ 
dence oi tho witnesses whom the propounder 
had called to support her case was not so 
unimpeachable, so absolutely trustworthy in 
itself as by its own mem; to dispose of all 
objections and to allay all doubt and suspicion. 
Held (per Jenkins, C J.) — That the standard 
of proof required by the Judge was higher than 
the law (a 3 contained in f. 3, Evidence Act) 
prescribes. Per Woodroffe, J. — A probate case 
is not singular as regards the application of the 
general principles of proof as contained in ss. 3 
and 101, Evidence Art. Per Jerkins , C.J. 
The Evidence Act, by which in matters of 
proof the Courts in this country must be guided, 
ha 3 , in conformity with the general tendency of 
the day, adopted the requirements of the pru¬ 
dent man as an appropriate concrete standard 
by which to measure proof. Tho evidence 
Act. is at the same time expressed in terms 
whioh allow full efface to be given to circum¬ 
stances or conditions of probability or improb- 
ability, so that where, as in this oase, torgery 
comes in question in a civil suit - , the presump 
tiou against misconduct is not without its due 
weight as a circumstance of improbability, 
though the standard of proof to the exclusion 
of all reasonable doubt require iu a crimiual 
case may not bo applicable. (10 Moore, P.C., 

5 02, 53), R.) Tbis probability gams in 

etreugtb where the character and position of 
the individual impugned is, apart from the 
particular case above reproach. Per Curiam, 
J. — While counsel has discretion, the Court 
has also power uuder s. 185 ol the Evidence 
Act to direct the order iu which witnesses oited 
by a party shall be examined. Per Woodrope , 
J . — A Court cannot a.-itume that a document 
was proved from the refusal of opposing oouneel 
to cross-examine it. The latter is entitled to 
wait until the Court ruled whether the doou~ 
rnent was proved or not. If a orosa-examining 
counsel, after putting a paper in the hands of 
witness, merely asks him some questions as to 
its general nature or identity, its adversary will 
have no right to see the dooument ; but if the 
paper is used for refreshing the memory of the 
witness or questions are put respecting its con¬ 
tents or regarding the bandwriting, hie oppo¬ 
nent may claim to see tho paper. The limits 
within whioh the opinion of experts is admissi- 
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Evidence Act (I of 1872)— continued. 

^r 8id6re f' and the difiere “^ between mete 
t , ST l ae T ftnd °P iQio ". indicated by 

I ood>offe , J. Gopessur Dutt v Bisses 
SUR DUTT. 16 C.W.N. 263. HISSES- 

~ R'Qiltered powers of attor- 

a.unrnt dmiSSl ° n J °f'~* registered power of 

EviTnl 4 W f ad “ itted «nder e. 57 of the 
Evidence Act without proof, as the registering 

NATHK^°n rt UDdSr ® 3 ° f the Aot - KBISTO 

Nath Koondoo v. t. p. Brown, 14 c. 176 . 

rDtss., 17 C. 903 ; n., 9 Bom. L.R. 401.] 

Prnl/ ,- ? S j 3 ’ 90 Custody of old documents — 
i ^ A dooument may oe treated as authen- 

that^h« dm ‘| SSlb ° ev,denoe - which is so old 

W 3869 to i,s execution may be 
reasonabiy supposed to be dead. If the oustody 

thereof, so far as witnesses oan speak to it has 
been and ,s the custody, ,n which judging from 
the purport of the document itself and tbe other 

exne^Ted't' 1068 °J the ° aSe ’ H would naturally be 

bn fro < i reB e ’ then tha document ought to 
be treated as authentic to such extent as to 

Parties 6 - adraiss ,'!j l10 'n evidence between the 

eo uA 8 :* '\r U ' d n0t ” howover - be necessary to 
go -ehiooI tbe possession of the present owner 

t. Chundkr Kant Mistree v Brotd 

NATH BYSACK, 13 W.R. 109. OTO_ 

3 ' 91 ' 92 > 100 ~ Dictation of docu- 
-i l . by transferor equivalent to txeeuiion—ln- 

varu S % b rl Uty °! P f r ° l evidence t° contradict or 

‘•doenmo l ° f documen t — The definition of 
document,” ,n s. 3 of the Evidence Act does 

tiff A 6 ,?’? 1 '' 6 a ° y siRnature ’ and what tbe’plain- 

and cau.-ni d 't Uting tbe d °^ment himself 
and causing certain persons present to sign as 

witnesses) amounted to a virtual execution o! 

the instrument. Parol evidence is inadmissible 

M \TlNr a TT?v-°i!j Vary the ttrmsof tbe document. 

1892^896 V V T ?i V ‘o« SHWE The, U.B.R. 

ioyj.1896, Yol. II 355. rp tt R R lfioo 

1896, Vo). II, 377 ] ‘ U,B-R ' 1892 ‘ 

Ke ( i?t« 8 TV 3 ’ t 161 ~ E / atr y Land Records 
„ ®f* Ster IX as to transfer of land not signed by 
pe son reporting transaction—Its admissibility 

t0 prove re Port —See MORTGAGE— 
ENERAL, 5 L.B.R 40=> 2 Ind. Oas. 535. 

(^0)—S. 4— See ACT X OF 1873, s 11 R 
Bom. L.R. 19 = 1 M.L.T. 63. ’ 8 

xiV^T^ tr Moaning of " sha11 presume” —See 
U.P. Act II of 1901, s. 20, 8 A.L.J. 1025. 

( 22 ) Q. 4 Record of plaintiff’s name as a 

oo-sharer—Presumption—See U.P. ACT II OF 

29°a! 148° ’ A-W - N - 1906 ’ 316 = 4 A.L.J, 3 = 

(22 a)—8. 4 —See No. 397, infra. 

3) ~f?; i , J and 9 °— Document more than 

dnru!Ll? e ? rS ° Pro °t °f—Presumption as to 
nt rZV} l ” l9re th * n thirty years old, discretion 
of Court as regards.— The plaintiff produced a 

dooument more than thirty years old which 

Fn U wnr c ed ° 01 ? 0 ,rom pro P 0r custody. The 

for proof of i,! « and as the 
p intiff failed to prove the dooument formally 
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Evidence Act (I of 1872)— continued. 

i , i were oiroumstanees 

both internal and external which threw great 
doubts upon the genuineness of the dooument. 
Held, that, under e. 90 of the Indian Evidence 
Act read with s. 4 of the same Act, the Court 
has a discretion to call for proof of a dooument 
although it be more than thirty years old and 
purports to oome from proper oustody and that 
under the oiroumstanees of the present ease the 
discretion was rightly exercised, MUSSAM- 
MAT SHAF.Q-UN-NISA v. KHAN BAHADUR 

Raja Shaban ali khan, 7 O.C. 290. 

(24) — Ss. 4 and 90 — See CUSTOMS—PUNJAB 
—ALIENATION, 110 P.L.R. I902. 

(25) Ss. 4, 114, illus. [q) — Non-producticn 
of instrument in party's possession.— When a 
party does not produce a document in his' 
possession, tbe Ccurt may presume that its 
production will damage his case. This is an 
exercise of discretion conferred by s. 4, Evidence 

ct, which renders it a judicial discretion to 
aeoide whether the fact which, under s. 114, 
Evidence Aot, may be presumed by tbe non- 
production of the document, has been proved by 
virtue of that presumption. But there may be 
circumstances which may induce the Court to 
call for confirmatory evidence* RAGHUNATH 
v. HOTI LAL, 1 A L.J. 121. 

(26 —S. 5— Questions as to the admissibility 
of evidence Practice. — Such questions should 
be decided as they arise and should not be 
reserved until judgment in the case jg given. 
ABDUL RASACK v. MA U, U.B.R. 1897-1901, 
Yol. II, 376. (9 W.R. 587, 17 O. 173, F.) 

, (^) ’S. 8, Accused—Statements — Depart- 

?Kcntal inquiry—Statements at the inquiry — 
Admissibility of statements. —The answers to 
his superior officer given by an aooused person 
in explanation of an official irregularity can 
be proved against him if subsequently ascer¬ 
tained to be false. The subordinate is under 
no legal obligation to attend an official inquiry 
but if he does attend and answers the questions 
put to him the answers that he gives fall under 
the category of statements which accompany 
and explain acts other than statements. KlNG- 

Emperor V. Ganesh, 4 Bom. L.R. 284. 

Ss. 8, 18, 21, 66, 91 and 157— Mortqctge- 
deed Admissibility of oral evidence to prove its 
contents Secondary evidence of documents and 
oral evidence — Difference. —According to s. 91 
of the Evidence Aoc, the terms of a mortgage 
can only be proved by the production of tbe 
mortgage-deed or of secondary evidence of its 
contents, in case it is shown to be lost or de¬ 
stroyed, or the opposite party who ha3 the 
document fails to produce it after notice. In 
a case where the document was not shown 
to have been lost or destroyed, and the 
other party got no notice to produce it, oral 
evidence of its terms was held to be inad¬ 
missible. Distinction pointed out between 
secondary evidence of the contents of a docu¬ 
ment and oral evidence of the transaction under 
s. 157, or as showing the conduct of the parties 
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under s. 8 or as an admission under ss. 18 (2), 
and 21 of the Evidence Act. Ml Le Byu 
v. Ml 8 hwe Mya, U.B.R. 1907, 4th Qr., 
Evidence, 13. (U B R. 1892-1896, Vol. II, 
586, U.B.R. 1897-1901, Vol. II, 382, 556, R.), 

(29) —S. 9 -—Proof as to descent of party to suit 
—Admissibility in evidence of copy of previous 
proceedings. —Where the plaintiff, in a suit in 
which the principal issue, relating to the family 
pedigree, was as to whether a party was the 
descendant in one line or another, tendered in 
evidence, under the provisions of s. 568 of the 
Civ. Pro. Code, a copy of a rubkar, i.e. t a 
judgment delivered by a Magistrate io certain 
prior proceedings, in which there was a refer¬ 
ence to the descent of the party, the High 
Court held that the rubkar was admissible in 
evidence under s. 9 of the Evidence Act and 
that the plaintiffs had showa proper and suffi¬ 
cient grouuds for the admission of the oopy 
thereof in evidence. RADHAN 8INGH v 
KUARJI DlCHHIT, 18 A. 98 = A.W.N 1895 
236. 

(30) —8s. 9. 11 (3)— See CUSTOMS — PUNJAB 
—INHERITANCE, 24 P.L.R. 1903. 

(31) — Ss. 9, 13— Butwara papers — Admissi¬ 
bility in evidence —Estates Partition Act (VII 
B.C• of 1876), s. 57.—The petition paper pre¬ 
pared under s. 57 of the Estates Partition Act 
is admissible in evidence under a. 13 of the 
Evidence Act, as a record of a transaction in 
which the righG to certain plots is recognised. 
The field book or chit’.a , which describes the 
various plots, is also admissible under s. 9 of 
the Evidence Aot, as explanatory ot the parti¬ 
tion paper, whioh without the chitta might be 
very difficult to understand. SHEIKH JAKI 

Mamood v. DlNO BaNDHU Bhattacharjee 

2 ind. Cas. 867. (10 W.U. 197, 21 W.R. 29* 

D.) 

(3*2) S. 10 — Scope — Alleged con r piracy — 
Statement made by alleged conspirator — Rele¬ 
vancy . Where, in an application for grant of 
probate of a will, statements, purporting to 
have been made to a witness by an alleged 
conspirator, suggesting a conspiracy, between 
the applicant and some of others, to put for¬ 
ward a forged will, were tendered in evidence 
under s. 10, I.E.A., it was held that they were 
neither relevant nor oould bo used to prove the 
existence of a conspiracy, as to whioh there 
was no issue, or to prove the complicity of the 
applicant. Kadambini Dassi v. Kumudini 
DASSI, 30 0. 983 = 7 C W.N. 808. 

(33) -Ss. 10, 13, 18, 21, 33, 41, 43, 45, 155, 
157 — See GUARDIAN—GENERAL, 86 P.W.R. 
1910 = 7 lad. Cas. 505 = 213 P.L.R. 1910. 

(34) S» 11— Admission by one defendant — 
Relevancy as against other defendants— Pact 
making probable a fact in issue. —An admission 
made by one of the defendants, in a previous 
suit (to whioh he was himself a party), as to the 
common character of a portion of a lane, may 
be used in evidence against other defendants 
even though they may not be parties to that 

0. IV—12 
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previous suit. A statement to the same effect 
made by one of the defendants in a deed put in 
by him to prove his title to his owo house is 
admissible in evidence to establish the common 
character of the entire lane as alleged by the 
plaintiff. Under s. 11 of the Evidence Act, 
facts are relevant whioh make the existence of 
a fact in issue highly probable. Therefore, the 
fact of common ownership in other parts of a 
laue should be treated as relevant to the issue 
as to the common character of the entire lane* 
NARO VlNAYAK PATVARDHAN v. NARHARI 

bin Raghunath, 16 B. 125. (Jones v. Wil¬ 

liams, 2 M.W.N. 331, R,) [ Rel . cn, 25 C. 210 = 
2 C.W.N. 91.] 

(35) — 8. 11 —Collateral facts — Relevancy .— 
In order that a collateral fact may be admissi¬ 
ble as relevant under s. 11 of the Indian Evi¬ 
dence Act, the requirements of the law are 

(1) that the collateral faot must itself be estab¬ 
lished by reasonably conclusive evidence, and 

(2) that it must, when established, afford a rea¬ 
sonable presumption or inferenoe as to the mat¬ 
ter in dispute. KHAYER SULTAN v. RUKHA 
8ULTAN, 6 Bom. L.R. 983. 

(36) — S. 11 —P nor decisioyi .— Where the 
question was whether a channel was an old one 
or recently constructed, aud wbat was the 
custom as to tli 3 11 iw of water, a prior decision 
on these questioua, though it is no evidence of 
the custom as against one who was not a party 
to it, is yet- prima facie evidence of the faot of 
the existence of the channel at the dat 9 of the 

i’tigacion. Kartjpam Zemindar v. Merangi 
Zemindar. 5 M. 253. 

(37) — S. II —Probate proceedings — Statement 
made by testatrix to the nurse who attended her 
during hey last illness — Statement making dis¬ 
position of her properly—Admissibility of sicch 
statement — Relevancy, — la proceedings for pro¬ 
bate of a will, a witness, who attended on the 
testatrix during her last illness, was asked to 
depose to a statement made to the witness by 
the testatrix as to a disposition of her ornaments 
by will. The District Judge, however, disal¬ 
lowed the question : Held , that the question 
was improperly disallowed, einoe a statement 
by the testatrix suggesting any inference as to 
the execution of a will would be an admission 
relevant against her representatives and would 
therefore be admissible as evidence under s. 11 
of the Indian Evidence Act, 1872. NANA v, 
SHANKAR, 3 Bom. L.R. 469. 

(38) —8. 11 — See EVIDENCE — DEGREES, 

Judgments and proceedings in suits, 

11 G.L.R.528. 

(39) —S. 11 — See NOS. 11, 13, 30, supra , 

(40) — S, 11, cl, (2)— Lease — Facts held rele¬ 
vant , etc. —On the question whether oertain 
leases were perpetual, it was held that the faot, 
that the intention indicated by the acts and 
conduct of the parties was to make oertain 
other leases granted at about the same time, 
under similar circumstances, perpetual, would 
make it highly probable, that the same was the 
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intention with regard to the leases in dispute, 
and that the facts relating to these leases would 
be relevant facts under ol. (2), s. L1. I.E.A. 
-Evidence adduced to show that rents were re¬ 
ceived from the grantees suooegsors in several 
instanoes the uames of the deceased grantees 

eing still retained in the rent receipts wherein 
the successors (who were not recognised as mok - 
urari istemrardars ), were described as marfat * 
held not relevant and not indicative of 
such intention. NARSINGH DaYAD SAHU v. 
Ham Narain SINGH, 30 C. 883. (Croft v. 
Lumley, 6 H.D.C. 672, 713, D.) (9 C. 843, Z>.) 

(41) -*Ss. 11 ani lS — Recitals in documents 
if ana ivhen admissible, against perso>is not 

parties to the deeds —Per RAMPINI, J._ 

Documents, for instance, a deed of sale and a 
mortgage-deed, as ia this case, though not 
inter partes , containing recitals that a particu¬ 
lar land belongs to a particular hozola, which is in 
question, are admissible in evidence under 
either s. 11 (b) or 13 of the Act, although they 
are not conclusive or binding evidence and may 
be very weak evidence or even of no weight at 
all, (16 M. 194, 23 W K. 293, 25 C. 522, R.) 
Per GEIDT, J. Documents containing recitals 
that a particular plot of land ia included within 
a particular howla , though not inter partes, 
are admissible in evidence under s. 13 of the 
Act, as transactions by which the right to hold 
the land as part of the howla is recognised, and 
particularly when the existence of that right is 
a question raised in the case and is a relevant 

fact. Dwarka Nath Baesh v. Mukundu 
Dad Chowdhury, 5 C.L.J, 53. 

(42) 3s. 11, 13 — See RES-JUDICATA — 

JLSTOPPED BY JUDGMENT, 6 C. 171 = 6 CD 

\43) Ss, 11, 13, 32, els . (2) and (3)—‘State¬ 
ment by third party—Admissibility. —Where 
the suit was for ejeotment, the fact that the 
proprietor of neighbouring piece of land in I 
describing the boundaries of his parcel stated 
that the land of the predecessor of the defendant 
was situated on that boundary is not relevant J 
under s. 11, Evidence Aot. S. 13, Evidence 
Act, is of no avail where the transactions were 
in respect of lands ether than the disputed 
land, as there was not any transaction or parti- I 
cular instance by or in which the right in 
dispute was claimed, recognised, asserted or 
denied. A statement made in deed of convey¬ 
ance or mortgage deed is not made in the 
course of business within the meaning of ol. (2) 
of 8, 32. Evidence Act. (13 C.W.N. 71, R.) 
The statement in the deeds that the transferor 
was owner of the land conveyed or mortgaged 
and that he was either extinguishing his 
interest in the land by an absolute sale or 
placing a restriction on it by way of a mort- 
gage, is one against the pecuniary or proprie¬ 
tary interest of the person making it ; conse¬ 
quently the statement as a whole is admissi¬ 
ble in evidence. ABDULLAH v. KUNJ BEHARY 
Dad, 1$ C.L.J. 567. (23 B. 69, R.) 

(44) “Ss, 11 , 13 and 43— Judgment inter alia. 
Admissibility of—Liability of partner , Extent of 
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Suit for rent against lessee's representatives 
and his partner, —One J took from the plaintiffs 
a lease of all coal land lying under mouzah 
T. J. undertook to raise ooal and pay the 
plaintiffs, from after one year of the date of the 
kabuliyatf at a rate not less than a fixed 
minimum. The present suit was for the 
realization of the minimum amount payable 
under the above agreement. Defendants 1 and 2 
were the sons ol J, and defendant No. 3 was 
impleaded by the plaintiffs on the allegation 
that J had entered into partnership with him 
and, for the purpose of oarrying on ooal 
business, acquired the mouzah T and others 
with the partnership funds. It was contended, 
on behalf of defendant No 3, that he was not a 
partner of J and that he did not authorise J to 
cake the lease and had no knowledge of the 
transaction. The Subordinate Judge decreed 
the suit against all the defendants. Defendant 
No. 3 appealed to the High Court. On behalf 
of the appellant, it was contended that the 
lower Court was not right in admitting a decree 
passed on an arbitration-award, made in a suit 
between him and J for dissolution of partner¬ 
ship. The arbitration-a ward, had declared 
that the lease of mouzxh T and others were 
acquired for partnership purposes and from 
partnership funds, and the partners were 
equally liable for the debts and equally entitled 
to the outstanding partnership dues. In the 
present case, it was proved that the appellant 
had claimed and recovered some of the out¬ 
standing dues mentioned in the award. Per 
Qeidfc, J. Neither the award-decree, nor the 
claim mentioned above, is admissible in this 
case against the appellant for the purpose of 
proving that the latter is liable to the plaintiffs 
for the rent of the plaint mouzzh. The award- 
decree did not relate to matters of a public 
nature, so as to render it admissible under 
s, 42 of the Evidence Act. (6 C. 171, P.B., 

R ; 2 C.W.N. 501 = 25 C. 522, 22 C. 583, Cons.) 
The “general principle is that the mere exist¬ 
ence of a judgment, i1 3 dace and legal conse¬ 
quences, ace conclusively proved, as against all 
the world, by the production of the record, but 
that it furnishes no proof whatever of collateral 
faots, evan though, as between the parties to 
such judgment themselves, such faots must 
have been proved.” Further, judgment in 
personam, though generally binding upon the 
parties and privies thereto, may be used as 
against third persons, for the purpose of proving 
conclusively against them, in the absence of 
fraud upon them, the relationship between the 
parties, and of the extent of the relation, 
though the judgments cannot be used in favour 
of such third persons. Per Ghose, J. —The 
judgment passed upon the arbitration-award 
is relevant evidenoe in this case, upon the 
question whether the lease of the mouzah 
T was acquired by J for his own benefit or 
as partnership property, though the plaintiffs 
were no parties to the suit in which it was 
passed. The said judgment deolaring that 
mouzah T is a part of the partnership property,, 
is either a fact relevant to the question at issue 
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in tbis case, within the meaning of e. 11, or it 
is a transaction recognising the right of the 
appellant in that property, within the meaning 
of s. 13 of the Evidence Act. (6 C. 171, 2 C. W.N. 
501 = 25 C. 522, 22 G 533, l C.W.N. 265, 19 A. 
277, 13 C. 352, R .) [ Expl. , 9 C.L J. 597 = 12 

C.W.N. 739 ; R. t 7 C.L.J. 384.] In the circum¬ 
stances of the case, the Court directed a decree 
t) be passed against all the defendants, but 
limiting the liability of the appellant to his 
interest in the mouzah T t * and extending the 
liability of defendants 1 and 2 to any property, 
including mouzah T, that may have come into 
their hands from the estate of their father. 

abinash Chandra Chatterjee v. Paresh 
Nath Gbose, 9 C.W.N. 402. 

(45) —88. 11, 13, 43 — Evidentiary value of 

the judgment of the M*gistr*te in the subse¬ 
quent civil suit—See MALICIOUS PROSECU 
TION, 9 Bom. L.R. 1134. 

(46) — 8s. 11 (2) and 21 1 3) — Admissions re¬ 
levant otherwise than as admissions. — The fact 
in issue in a suit (the plaintiffs and some of 
the defendants wherein were oo-owners of 
certain property , being whether there was a 
partition between them, and whether under 
that partition those defendants came to be in 
possession of a speoifio property in lieu of their 
shares in all the properties, a petition and 
written statement filed by those defendants in 
some previous proceedings, admitting the parti¬ 
tion and the exolusive acquisition of the specific 
property, wore held to be relevant facte, whioh, 
by fi. 11, cl, 2. and s. 21, ol. 3, I.E.A , made 
the existence of the partition highly prrbable. 
GYANNESSa v. MOBARAKANNESSA, 23 C.210 = 

2 C W N. 91. (16 B. 125, Rel . on.) 

(47) Ss. 11, 32 —Relevant facts — Statements 
by persons who cannot be found or called as 
witnesses. —ab a general rule s. 11 of Evidence 
Act is controlled by s. 32 of the Act, where the 
evidence consists of statements of persons who 
are dead or who cannot he found ; but this rule 
is subject to certain exceptions. S. 32 imposes 
restrictions upon the admissibility of state¬ 
ments made by persons who cannot be brought 
before the Court to give their own evidence. 
The whole scope and objeot of the section oentrcs 
upon securing the highest degree of truth 
possible in the circumstances for the statement. 
It follows that where the pereon tendering such 
a statement is indifferent as to its truth or 
falsehood there is nothing to bring that section 
into play. The test, whether tho statement of 
a person who is dead or who cannot be found is 
relevant under b. 11 and admissible under that 
seotion (presuming that it is in other respects 
within the intention of the section) although it 
would not be admissible under s. 32, is this. 
It is admissible under s. 11 when it is 
altogether immaterial whether what the dead 
ffian said was true or false, but highly material 
that he did say it. In these circumstances, no 
amount of cross-examination oould alter the 
*aot, if it be a fact, that he did say the thing, , 
and if nothing more . is needed to briDg the 1 
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thing said under p. 11 then the case is outside 
S. 32. R. D. 8ETHNA v. MlRZA MaHOMED 

; Shir a zi, 9 Boro. L.R. 1047. 

(46) Ss. 11, 32, 33 —Previous statements , Ad¬ 
missibility of — Persons making statements dead. 
— Per Richards G.J .— Previous statements 
made by persons who are dead are simply 
statements of relevant facts, Suoh statements 
are not relevant facts unless they come under 
some one or more of the sub-sections of s. 32 
of the Evidence Act. A statement of a relevant 
fact, -vhich is inadmissible under s. 32, will 
not be admissible under s. 11 Per Banerji, J. 
—The terms of s. 11 are no doub: wide, but 
they must be read subject to the other sections 
of the Act, and therefore the fact relied on must- 
be proved in accordance with the provisions of 
the Aot, If that fact is a statement made by 
a person who is not called or cannot be callea, 
the statement cannot be admitted, unless it 
comes within the purview of suberquent sections 
of the Aot, for example, ss. 32 and 33. BELLA 

Rani v. Mahabir Singh, 9 A.L.J 351. 

f40)—Ss. 11 and 43 —Orders recorded in a 
suit, not, inter partes, relevancy of —See CIV. 
PRO. CODE, 1909, O xvr, r. 7, O. XVIir, r. 4 , 
4 N L.R. 129. 

(50) — S. 13 — Judgment in previous suit — In¬ 
stance of right asserted. —Where, in former 
oases, plaintiff asserted title but no judgment 
as to title is passed, suoh cases are admissible 
as evidence of instances in which the respective 
rights were asserted. KAMALAMMAL v. KUM- 

ara Raja, 2 M.W.N. 1911, 337 = 10 M.L.T, 
330. (32 M. 400, 29 C. 167, R.\ 31 B. 143, 
Appr.) 

(51) —S. IS — Judgynents not inter partes.— 
Where the judgments rejected by the lower 
appellate Court were not inter partes but were 
in suits brought by other creditors against the 
same defendants, in which «.he existence of the 
partnership denied in the present suit was 
asserted with success ; Held , that the judg¬ 
ments wer6 admissible in evidence and must be 
treated as relevant but not as conclusive as to 
the existence of the partnership. Held , also, 
that a statement made by an agent whom the 
Court regards, to mike it, is admissible though 
not on oath. GOVINDJI v. CHHOTALAL, 2 

Boro. L.R. 681. 

(52) — S. 13— Judgment not inter partes— Evi¬ 
dence — Judgment , in a former suit—Relevant 
evidence—Living witnesses—Their previous de¬ 
positions recorded in a subsequent suit — Prac¬ 
tice and procedure. —The judgment in a pre¬ 
vious suit, where the creditors of defendant 1 
claimed to attaoh certain property as being 
that of defendant 1 and defendants 2 and 3 
relied on a partition deed to prove that defend¬ 
ant 1 had given his share up to them, is, if not 
conclusive, at least relevant evidence in a sub¬ 
sequent suit, where the plaintiff claimed the 
property as the purchaser from defendant 1 and 
the defendants 2 and 3 set up the same parti¬ 
tion deed in proof that the defendant 1 had no- 
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title, inasmuch as in both the cases, the point 
at issue, namely, the genuineness of the parti¬ 
tion deed, was the same, and the parties also 
tbe same, namely, the defendant 1 by his oredi- 
tors and assignees on the one side impeaching 
the deed, and the defendants 2 and 3 on the 
other contending for the deed. LAKSHMAN v. 
Amrit, 2 Bora. L.R, 386=24 B. 391. 


(53) S. 13 —Documents not inter partes, Rele¬ 
vancy of. Plaintiffs instituted this suit foe pos¬ 
session based on a lease to them from the shro- 
triemdars of a village. The defendants contended 
that the shrotriemdars were entitled only to the 
melvaram on the lands, but not to the lands 
t emselvos , of the documents relied on by the 
plaintiff some had been executed by tenants 
in the same village other than the defendants 
and they went to show that they were merely 
pural-’udis. These documents, though not con¬ 
clusive against the defendants, were held to be 
admissible as relevant evidence under s. 13 of 
the Evidence Act, as showing the tenure ou 
which the village was held. VYTHILINGA v 
VENKATACHALA, 16 M. 194. [Appr., 5 C.L.j! 
55; R., 24 B. 591.] 


(54) — S. 13— Construction of 'right 9 and tran¬ 
saction . In the absence of any qualification 
such as is found in s. 48, ‘'right- and custom” in 
s. 13 must be understood as comprehending all 
rights aGd customs recognised by law, and there¬ 
fore including a right of ownership. As to the 
term transaction ’ it is doubtless one of large 
import, and might although by a somewhat 
strained use of it, be held to be applicable to 
proceedings in a suit ; but such does not appear 
to be the intention of the framers of the Act, as 
the result of holding it to be so applicable in 8. 13 
would be to effect a most important departure 
from the English rule of evidence, which would 
make judgments, decrees and verdicts of juries 
only admissible in matters of public interest. 

Ranchhoddas Krishna Das v. Bapu 

Narhar, 10 R. 439, [R., 31 B. 143 = 9 Bom. 

L.R, 65.] 

(55) S- 13 — Judgment .—A judgment set¬ 
ting out t he terms of a compromise in the form 
of a recital is relevant under s. 13, ROOP 
CHAND BHUKUT v. Hur KlSBEN DOSS, 23 
W.R. 162. [R 24 B. 591.] 

(56) S. 13—“ Right.”—The right mentioned 
in the above section is not a publio right only. 

Boop.to Narain Panda v. Bissambhur 

8 INGH, 23 W.R. 311. 


(57) S. 13— Previous judgment and decrees. 
“7"* n involving the determination of a 

right to an odbikaree, and the rule of succession 
to the office, previous judgments and decrees 
involving instances in which the right and 
custom were suooessfully asserted, are admissi¬ 
ble under this section. KOONDO NATH SURMA 

Gossamee v. Dheer Chunder Surma 
Odhikar Gossamee, 20 W.R 845. 


<58)— S. 13 —Judgments not inter partes— 
Res judicata— Admissibility .—Judgments not 
inter partes, though not conclusive as res judi^ 
cata, are admissible in evidence under s. 13, 
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Act T of 1872, to show the conduct of parties, 
or particular instances of the exeroiee of a right, 
or admissions made by the parties or their 
predecessors in title, or to identify property or 
to show how it had been previously dealt with. 

Gobind Krishna Narain v. abdue 
Qayyam, 25 A. 546 = A.W.N. 1903, 137. (22 I. 
A. 60, 24 I.A. 10, 12 A. 1, 5 Bom. L.R. 230, R.) 

(59) — S. 33—Admissibility of previous judg¬ 
ment as regards the ownership of wa 3 te land— 
See Mad. Act VIII of 1865 s. 11, 17 M.L.J. 
518 = 2 M.L.T. 455 = 30 M. 510. 

(60) —S. 13—Instances of pre-emption in 
neighbouring mohallas — Unoontested instances 
—Value—See PUN. ACT II OF 1905, a. 6, 138 
P.L.R. 1911. 

(61) —s. 13--See Customs—Punjab—Pre¬ 
emption, 89 P.L.R. 1903 = 42 P.R. 1903. 

(62) — S. IS—Judgment in previous suit—Ad¬ 
missibility in evidence— See DEBUTTER PRO¬ 
PERTY, 12 C.W.N. 739 = 9 C.L.J. 597. 

(53)—8. 13—Recitals of pleadings in judg¬ 

ments—Admissibility of such judgments in 
evidence—Evidence of instances—See MAIN¬ 
TENANCE—GRANT, 3 C.L.J. 521. 

(64) — s. 13—s^ Possession—Suits for 

POSSESSION, 7 O.C. 122. 

(65) — 8. 13—Transactions inter alios —Proof 
of title—Successful resistance, on several previ¬ 
ous occasions to proposals, by Revenue author¬ 
ities to settle certain portions of land, on which 
jhum cultivation was being made, as Ham land 
open for settlement—Inference of land being 
included within permanently-settled estate— 
Inapplicability of Reg. Ill of 1891— See BEN. 

Reg. in of i89i, 12 C.W.N. 1095 = 4 m.l.t. 
234= 10 Bom. L.R. 1102 = 8 C.L.J. 436 = 18 M. 
L.J. 549 = 36 C. 1 = 1 Ind. Cas. 182, P.C. 

(66) — S. 13— See SPECIAL OR SECOND 

appeal—Miscellaneous, 23 C. :79. 

(67) - 8. 13 — Decrees—Admissibility of proof 
of custom — See WAJIB-UL-ARZ, 8 A.L.J. 770. 

(68) —S. 13—Sea Nos, 11, 31, 33. 41, 42, 43, 
44, 65, supra . 

(69) —S. 13 (b) — Particular instayices — Pri¬ 
mogeniture .—Statements contained in petitions 
by members of a family recognizing the exist¬ 
ence of a custom of primogeniture in the family, 
are relevant and admissible as evidence of par¬ 
ticular instances in whioh the custom was 
recognized as affecting their own rights. 

Shyamanand Das Mohapatra v. Rama 
Kanta Das Mohapatra, 32 C. 6. [ Reversed , 

6 A.L.J. 374 = 9 C.L.J. 497.] 

(70) —S. 13 (5)—Suit for foreoIosure-Minority 
of defendant—Burden of proof—Admissibility of 
previous judgments — See MORTGAGE — FORE¬ 
CLOSURE, 6 A. L.J. 693 = 2 Ind. Cas. 839. 

(71) — Ss. 13. 21, cl. (1), 32, cl. (7)— Evidence 
of family custom—Statement in writing by 
party to suit utho is dead .— In a suit to establish 
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the existenoe of a family oustom, a deed con¬ 
taining a recital of the ouBtom as alleged in the 
plaint and a covenant to do nothing contrary 
to it, was tendered in evidence by the plaintiffs. 
The deed had been executed before suit by the 
present plaintiffs and by another plaintiff 
who had died after the institution of the suit. 
Held , that the deed was admissible in evidence 
on the plaintiffs’ behalf, though they could 
themselves be called as witnesses, but though 
the deed was admissible, the oustom as against 
the defendants must be proved aliunde. HUR- 
RONATE MULLICK v. NlTTANUND MULLICK, j 
10 B L R. 263. 

(72)— Ss . 13, 32, els.(3) and (5)—Admissibility 
of proceed.ngs of another litigation —Statement 
made by a woman as to her marriage with an - 
other person—Admissibility of—Finding of fact , 
how far it can be challenged in second appeal 
— Practice —Whole cannot ie challenged. —The 
question for decision was whether the appellaut 
was the legitimate daughter of one K and R. ! 
The respondent contended that R. was not the 
legally married wife of K, and in proof of it 
produced a oompromise and a decree between j 
R and another person by which R obtained ! 
only a small amount as maintenance. He also 
relied upon a statement made by R on a oer- 
tain occasion admitting that she was the ooa- 
oubine and not the married wife of K. The 
question before the Court was whether the 
compromise and the decree passed in the other 
suit as well as tbe statement of R were admis¬ 
sible in evidence. In second appeal it was also 
urged that the statement of R had not been 
proved by the best available evidence : Held , 
that the compromise and the deoree passed in 
the other case were relevant under s. 13 of 
the Evidence Act : Held, also that the state¬ 
ment of R was admissible in evidence under 
s. 32, els. (3) and (5) of the same Aot : 
Held % further, that it was not for a Court in 
second appeal to consider the precise degree of 
weight to be attached to tbe different parts of 
evidence. If a finding of fact had been arrived 
at after a careful consideration as a whole, no 
valid objection in law could be made in second 
appeal with respect to this finding. PARBATI 
v. MAHARAJ SINGH, 10 lnd. Cas. 188. 

(73)— Ss . 13 (a) and 32 (c) — Document, State¬ 
ment in -• Admissibility against person not a parly 
to it-• Statement of deceased per son—Right or cus- 
tom t Evidence of- Nakdi or bhaoli rent. —To prove 
or disprove a right or custom, it is not enough 
to adduce evidence of a transaction, in which , or 
in the course of which , the right of oustom was 
asserted or denied. The transaction will be 
relevant under s. 12, cl (a) of the Evidence Aot, 
if it be one by which the right or custom was 
asserted or denied. When the question was 
whether the tenant held lands under the nakdi 
or bhaoli system of rent, and tbe Court based 
its decision on a statement contained in a 
hebanama executed by the deceased grandfather 
of the tenant, held that the hebanama was not 
admissible in evidenoe under a. 32 (7), read 
with s. 13, ol. (a) of the Evidenoe Aot. BANSI 

inch v. Mir amir Adi, 11 G.W.N.703. 
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(74) —8s.13 and 14 —See CUSTOMS—PUNJAB 
ALIENATION, 154 P.L.R. 1901 =G P.R. 1902. 

(75) — Ss. 13, 35— Covies of judgment and de¬ 

crees. —Certified copies of judgments and decrees, 
which a party seeks to make use of, not as con¬ 
stituting matters in dispute res judicata, but 
as containing summaries of statements made 
by parties concerned in the management of the 
plaint properties, and as evidonoe of conduct, 
are inadmissible in evidence. SUBRAMANTAN 
v. PARAMASWARAN, 11 M. 116. [R., 24 B. 

591 ; D., 15 M. 19, IS M. 73.] 

(76) —Ss. 13, 40 — See RES JUDIOATA — 

ADJUDICATIONS, 70 P.R. 1875. 

(77) — Ss. 13, 40, 41, 42, 43 —Decrees and 

judgments, Admissibility of — Burden of proof. — 
Judgments and decrees recognizing lights be¬ 
tween parties to a suitor between persons whom 
they represent are not conclusive, but are ad¬ 
missible in evidence unde? s. 13 of the Evidence 
Act, though the parties in the present suit are 
different from those in tbe former suit. But 
such judgments and decrees, between tbe same 
parties as those in the present suit or between 
those under whom they respectively claim, are 
evidenoe so nearly conclusively as, when pro¬ 
duced, to shift the burden of proof on to the 
opposite party. NARANJI BHIKBABHAI v. 
DIPA Ume^D, 3 B. 3. [Appl. % 6 C. 171 ; R., 
12 M. 9, 12 A. 1, 24 B. 59i ; D. , 10 B. 439.] 

(78) — Ss. 13, 43— Judgment not inter partes 

—Admissibility of the judgment in subsequent 
proceedings — Particular instances in which the 
right was claimed — Res judicata— Civ. Pro. 
Code {Act XIV of 1882). s. 13. — Tbe plaintiff 
relying on a registered sale-deed passed to 
him by his father in 1885 sued to recover the 
possession of the property sold from his brother, 
brother’s wife and the wife of a deceased brother. 
Tbe plaintiff’s father died in 1R88 and the suit 
was brought in 1903. In 1886, certain mort¬ 
gagees had filed a suit against the plaintiff, his 
father and mother on a mortgage-bond exe¬ 
cuted by the father. In that suit, the Court 
of first instance as also the District Court held 
the plaintiff’s sale to be a sham transaction. 
The plaintiff at that time paid off the mortgage- 
deed. The defendants relied upon the judg¬ 
ment in suit of 1886 to show that the sale 
relied upon by the plaintiff was colourable : 
field , by Russel, Ag. C.J., (1) that the 

proceedings in the suit of 1886 should be 
admitted as relevant evidence in the present 
suit, for the present plaintiff and the defend¬ 
ants, either by themselves or their predecessors, 
were parties to the suit of 1886. (2) That the 

judgment in the suit of 1886 would come 
within tbe purview of ol. 2 of s. 13 of the 
Evidenoe Act, 1872, Held , bv Beaman, J., 

(1) that a party who has beeu allowed to put in a 
previous judgment not inter partes, for tbe pur¬ 
poses of s. 13 of the Indian Evidence Aot, 1872, 
oannot be allowed to uee its contents qua judg¬ 
ment virtually thereby converting it into a res 
judicata. (2) That, thereforei conceding that 
the judgment in suit of 1886 was admissible to 
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prove that in 1886 there was a dispute about 
the genuineness of this sale-deed it oould not 
be used for any ulterior purpose. MAHAMaD 
v. HUSAN, 9 Bora. L.R. 63 = 31 B. 143. 

(79) — Ss. 13. 43— Proceedings in suit. — 
Proceedings in suits in which a former holder 
of the tenure of the person who was said to 
have created the itviamee right was a party are 

transactions ” with in the meaning of s. 13 f 
and as such are admissible in a suit to establish 
an itmamee »*ight. NEAMUT ALI v. GOOROO 
Dass, 22 W.R. 365. [Appr., 24 W.R. 470 ; 

Cons., 10 B. 439 ; R. % Q Q, 985, 3 B. 3, 24 B 

591, 12 A. 1.] 

(80) Ss> 13, 65 and 66 (2)— Grants , Construc- 
twn of—Secondary evidence-Judgment not inter 
partes, Admissibility of — Board s letter — Be og- 
nition Notice to quit. —Where a grant of laud 
was made as a present for the purpose of plant¬ 
ing a garden, and another was made “subject 

to faithful service,” and the documents of 
grants did not contain any words expressly 
limiting the grants to the life of the grantee, 
nor making them descendible to the heirs of the 
grantee ; held, they conveyed only life grants. 
In a suit khas possession on the ground that 
the defendants were trespassers on the death of 
their ancestor, the grantee, the plaintiff, relied 
on office copies of grants kept in the oourse of 
business of the grantor’s sherista # held , that 
no notice to the defendants to produce the 
original was necessary to render secondary 
evidence admissible, as the defendants, from the 
nature of the case, must have kuown, that they 
would be required to produce the originals. 
Where judgments not inter partes were filed to 
show that similar grants were resumed by the 
grantor or his heirs on the death of the grantee; 
held, they are admissible an evidence under the 
provisions of s. 13 of the Evidence Aot. Board’s 
letter, dated the 26th November, 1792. showing 
that jaigirs are resumable on the death of the 
grantee is inadmissible in evidence. When 
the agent of the grantor, in ignorance of the 
death of the grantee, granted rent receipts to 
the heirs in the name of the grantee, held, the 
receipts did not recognise the heirs as tenant 
and successors of the grantee, and it was not 
neoessary to give them notice to quit before 
bringing a suit against them. SYED MAHAM- 

mad Khan v. Maharaja Nam Narain Singh 
Bahadur, 7 C.L.J. 90. 

(81) Ss. 13, 83 — Thak map —Prirna facie 
case-—Burden of proof— Chitta, Admissibility of, 
m evidence. —There are certainly oases in whioh 
the thak map is quite sufficient to raise prima 
facie case on behalf of the person pleading it, 
and to put the other side to the task of rebutting 
that evidence, but it would not be right in point 
of law to direct the Court that it ought, in all 
oases, to aot on the last thak or survey map, 
and to treat it as decisive in the absence of evi¬ 
dence to the contrary. f30 C. 291, P.O. = 30 
I;A* 44 = 7 O.W.N. 193, F.) Where the plain¬ 
tiff’s estate formed portion of a parganah, in 
whioh the Government and other landlords 
were interested, and the Government prepared 
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a chitta of the whole property and set down 
against eaoh plot to whioh of the various estates 
u belonged ; Held, that, although the chitta 
does not come under s. 83 of the Evidence Aot 
and cannot be regarded as a publio document, 
yet it may be used in evidence under s. 13 of 
the Aot, as being evidence of instances in whioh 
the rights now in controversy were recognised 
or asserted. (9 C 741, R.) Held, further, that 
the chittas are evidence even if their acouraoy 
cannot be presumed ; for it is the fact that they 
are evidence of the recognition or assertion of a 
right that makes the entry admissible, and not 
the fact that they have been aoourately pre¬ 
pared. Nobendra Kishore Roy v. kazi 

LUTFUL HUQ, 2 Ind. Cas 513. 

% 

(82) Ss. 13, 83 —Map of khas mehal land 
prepared^ under directio>i of Government — Ad¬ 
missibility in boundary disputes — I Vitness, Non- 
attendance of — Process to compel attendance 
refused without good ground — Second appeal.— 
In a dispute relating to the boundary of a hold¬ 
ing between the plaiutiff and the Municipal 
Corporation of Calcutta *. Meld, that a map 
prepared in 1872 under the direction of the Gov¬ 
ernment, acting not in its sovereign capacity, 
but a9 the landlord of this and neighbouring 
holdings, was admissible in evidence, if not 
under s. 83. under s. 13 of the Evidence Aot. 

A servant of the Municipality was summoned 
at the plaintiff’s instance to produce certain 
documents whioh the plaintiff maintainedwould 
support his case of adverse possession of the 
land in dispute, but he failed or deolined to 
attend, and the plaintiff’s application for a 
warrant to compel his attendanoe was rejected 
without good reason. The suit was dismissed 
on the ground, amongst others, that plaintiff 
was not in possession for 12 years : Held , on 
second appeal, that there should be a re-heariog 
after compelling the witness to attend and pro¬ 
duce the documents. UPENDRA NATH GHOSH 

v. the Chairman of the Calcutta Cor¬ 
poration, 16 C.W.N. 116. 

(83) —S. 14 —See ABATEMENT OF APPEAL, 

86 P.R. 1886. 

(84) — S. 18 — Sta'ement by defendant in 
another suit .—A statement made by defendant 
in another suit may be used as an admission 
within the meaning of the above section. 
Hurish Chunder Mullick v. PROSUNNO 
COOMAR BANERJEE, 22 W.R. 303. 

(85) —S. 18 — See NOS. 28, 33, supra. 

(86) — Ss. 18, 21— Admission by party's pre¬ 

decessor-in-title — Relevancy—Burden of proof— 
Effect on .—An admission against her own in¬ 
terest by the predeoessor-in-title of the defend¬ 
ant is relevant under ss. 18 and 21 of the Evi¬ 
dence Act and, though not conclusive, is suffi¬ 
cient by itself to shift the burden of proof* 
SAKHARAM v. SHRIRAM, 7 NX R. 23. (29 A. 

184. F.) 

(87) —-Ss. 18, 21-—Previous statement by 

party in his own favour, not admissible in evi¬ 
dence— See Insolvency—Voluntary con¬ 
veyances AND OTHER ASSIGNMENTS BY 
DEBTOR, 19 ▲. 76=23 I.A. 106, P.O. 
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*88)— S. 19— Deposition of witness — Admissi¬ 
bility of previous deposition containing descrip¬ 
tion .—The question at -issue was whether a 
party was the legitimate issue of a person with 
whom her mother was living after having been 
previously married to another who, it was 
alleged, had divorced her. A deposition given 
by the mother was tendered in evidence, in 
which she was described at the heading as the 
wife of her previous husband, but in the body 
of which she stated she had been living with 
the alleged father ror 10 or 12 years past. Held , 
that the deposition, even if admissible, was of 
no weight for the reason that her statement 
did not amount to an admission that she was 
living in adultery. Maqbulan v. AHMAD 
Husain, 26 A 108, P.C =8 CW.N. 241 = 6 
Bom. L.R. 233 = 31 I.A. 38 = 5 Sar. 583. 

(69)— S. 21 —Purchaser at execution sale is a 
“ representative in interest.” —A purchaser at an 
execution sale is a “ representative in interest” 
of the judgment-debtor within the meaning of 
s. 21. UNNAPOORNA DaSSEE v. NUFUR 
PODDAR, 21 W R. 148. [«., 13 A. 28 ; D , 6 
C L.J. 659.] 

(90j—S. 21 — Statement in sale certificate , an i 
admission — Evidentiary value. — A statement 
about the rent payable for a holdiug, as given 
in a sale certificate, obtained by a purchaser of 
the holding at a sale in execution of a decree 
against the former tenant, must be taken to be 
in the nature of an admission by him or his 
predeceseor in title ; and it cannot be used as 
evidence, as it does not come under any of the 
exceptions to s. 21. Ramani PERSHAD Narain 
8INGH V. MAHANATH ADIYA GOSSAIN, 31 C. 

380. 

(91) —S. 21 — See ACT IV OP 1869, 58 P.R, 
1870. 

(92) —8. 21— See NOS. 28, 33, 46, 71, 86, 87, 
supra . 

(93) — 8s. 2?, 31— Relevancy , effect and value 
of admissions .—The law regarding admissions, 
for the purpose of this case, is contained in 
ss. 21 and 31 of the Evidence Aot. The former 
section rules that admissions are relevant and 
may be proved against the person who makes 
them. The latter declares that admissions are 
not conclusive proofs of the matters admitted, 
but that they may operate as estoppels. An ad¬ 
mission is the easiest possible kind of evidence to 
procure ; and when the witnesses are all closely 
related, though not necessarily interested in 
the oase, there is a certain suspicion attaching 
to their testimony. The provision that ad¬ 
missions may operate as estoppels is sometimes 
attempted to be used as if, instead of saying 
that an admission is not conclusive proof, the 
Beotion said that an admission is not sufficient 
proof without corroboration. But this is not the 
meaning. Conclusive proof is defined in s, 4 of 
the Evidence Act, and when one fact is declared 
to be oonolusive proof of another, a Court cannot 
allow evidence to be given for the purpose of 
disproving the faot conclusively proved. The 
person against whom an admission is proved 
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is at liberty to show that it was mistaken 
or untrue. Wben an admission is duly proved 
and the person against whom it i9 proved does 
not satisfy the Court that it was mistaken or 
untrue, there is nothing in the Evidence Aor, 
and there is no general principle or rule of law, 
to prevent the Court from deciding the oase in 
accordance with it. MAUNG MYA v.MA THA 
Ya, U.B.R. 1897-1901. Yol. II, 377. 

(94) — S. 21, els. (l) and (3), s. 32 (5) and 
s . 157— Admission by plaintiff — When admis¬ 
sible in his favour — Statement in pi evious 

; deposition. — When the plaintiffs sought to 
establish their pedigree by proving inter alia 
| that A and B wer6 brothers, held, that a state¬ 
ment to that effect, made by one of the plain¬ 
tiffs, m a deposition given long before the 
controversy in tuit aro^e, was admissible in 
evidence. JADU NATH SARKAR v. MAHENDRA 

Nath Roy Chowdhury, 12 C.W.N, 266. 

(95) —Ss. 22, 65, 91 — See NEGOTIABLE 

instruments—Promissory Notes, 26 A. 

178= A.W.N. 1903, 178. 

(96) S. 23 Adynissions in deed of compro¬ 
mise not ad?nissible in evidence.—By s. 23 of 
Aot I of 1872 the Court is precluded from 
making use of the admissions in a deed of 
compromise which was entered into and subse¬ 
quently set aside on the ground that the agent 
of one of the parties was not empowered to 
enter iDto it. lLAHIA v. Makhan, 83 P.R. 
1877. 

(97) —S. 23—Dooument “ without prejudice” 
— Admissibility in evidence —See LIMITATION 
ACT, 1908, r. 19, 23 B. 177. 

(98) —S. 24 — See ENGLISH Law, 2 Bom. 
L.R. 761. 

(99) —8. 31— See No. 93, supra. 

(100) .Ss. 31, 115 —Pact evidencing admis¬ 
sion neither conclusive proof nor constitutes 
estoppel .—Jn a mortgage-deed exeouted by a 
widow, her son, for whom the loan was 
incurred, was described as the son of one R, 
who was alleged to have adopted him. The 
lower appellate Court had assumed from this 
faot that the mortgagee must be taken to have 
admitted the adoption and treated this as an 
estoppel against him. The High Court, how¬ 
ever, held that even assuming that the mention 
of the adoption by R in the mortgage-deed was 
any evidence of admission, that oould afford 
no oonolusive proof by reason of s. 31, of the 
Indian Evidence Aot. Also, under the circum¬ 
stances, the faot treated by the lower Court as 
an estoppel had no such effect because it had 
not, as expressly required by s. 115 of the 
Evidence Aot, caused or permitted the other 
party to believe a thing to be true and to 
aot upon such belief. YASHVANT PUTTU 
8HENVI v. RADHABAI, 14 B. 312. 

(101) — S . 32 — Horoscope—Admissibility in 
evidence .—In a suit for immoveable property/ 
a horoscope is not admissible in evidence under 
8 . 32 of the Evidence Aot, for the purpose of 

. - * f 
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proving the parentage of the plaintiff, eepeoially 
when the plaintiff is not aware of the person 
who. wrote it or the endorsement upon it. 
RAMANARAIN KAIililA v. MONEE BlBEE, 9 C. 
613. [F ., 17 C. 849 ; D. % 17 M. 134.] 

(102) S. 32 Statements made by deceased 
tenants in road cess returns.— Statements by 
deceased tentauts io road cess returns filed by 
them, regarding the assets of the tenancy 
cannot, looking at the language and scope of 
s. 32, be regarded as statements made by those 
persons, within the meaning of s. 32, so as to 
be admissible against others. HEM CHANDRA 

Chowdhry v. Kadi Prasanna Bhaduri, 

26 C. 832. 

(103) S. 32—Family pedigree—Admissibility. 

—Where neither any of the bards who 
prepared the family pedigree nor the Raja who 
assembled the bards of the family and with 
their assistance got the pedigree drawn up was 
examined as a witness, and it was not shewn 
that they were dead or could not be found or 
had become incapable of giving evidence or 
that their attendance oould not be procured 
without an unreasonable amount of delay or 
expense, the pedigree was not admissible in 
evidence. 8URJAN SINGH v. 8ARDA Singh, 
5 C W N. 49 = 27 I A. 183 = 23 A. 72, PC .=2 
Bom. L.R. 942 = 7 Sar. 752. 

(104) S . 32— Account sales furnished and not 
objected to, Value of. — When no objeotion has 
ever been made to account sales furnished, such 
account sales are good prima facie evidence of 
the amount realised in the foreign market by 
the sale of the goods. BARLOW v. CHURI 

Ladd Neoghi, 28 C. 209. 

• (105)— S. 32— -Proof of pedigree. —The claim¬ 
ant, to prove his title, relied upon his pedigree, 
not stated in any document produced that had 
existed in the family before this suit. The 
genealogy on whioh he claimed was, however, 
identical with one whioh his father had more 
than once asserted, alleging title to two mauzas 
of the Raj estate. The Raja called upon to 
answer in proceedings at settlement, had not 
given a direct denial to the alleged relationship. 
On the contention that there were steps in the 
pedigree, as to which the evidence adduced did 
not include proof of statements made by a de¬ 
ceased person who had means of knowledge, or 
proofs of other statements within s. 32 of the 
Indian Evidence Act and as to which the 
evidence was insufficient, held that the evidence 
taken altogether, oral and documentary, had 
been sufficient to prove that the appellant was 
related to the deceased Baja, as he had olaimed 
to be, and that the appellant was, as]heir to him, 
entitled to inherit the estates, on the widow’s 
death ; this opinion: being founded on the docu¬ 
mentary evidence. BE.TAI BAHADUR SINGH 

v. Bhupindra Bahadur Singh, 17 A. 456 

= 22 I. A. 139, P.C. = 6 Sar. 593. 

(106)— S, 32 — Admissibility of documents — 
l Res inter alias acta* —Documents, whioh would 
be admissible against persons through whom 
one olaime, cannot be objected to by him on 
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the ground that they are res inter alias acta, 

Rani Srimati v. Khagendba Narayan 
Singh, 31 c. 871, P.C. = 31 LA. 127 = 9 G.W.N. 
74 = 8 Sar. 635. 

(107) 8. 32 Meaning of the words u in the 

ordinary course of business.'*— The phrase “in the 
ordinary course of business” in s. 32 of the Evi¬ 
dence Act is used to indicate the current routine 
of business, which was usually followed by the 
person whose declaration it is sought to intro¬ 
duce (23 B. 63, F.). Where there is not only 
no evidence that there was any such current 
routine of business, but actually no evidence 
that the practice had ever been adopted on any 
other occasion, much less that, it was habitually 
adopted on all occasions : Held , that a state¬ 
ment made by a person, since deceased, to his 
wife, that the defendants bad asked him to 
lend them money and that he had lent them 
money on an “on demand” note, was inadmis¬ 
sible. abdudda v. Ma E Kin, 11 Ind. Caa. 
834 = 4 Bur. L.T. 185. 


(108) S 32 — Partnership—Account books of 
the partner sip—Entries in them binding on 
partners inter se— A partner can surcharge and 
falsify the accounts — Sleeping or dormant 
partner—Relation between him and the manag¬ 
ing partner — Accounts — Directions to Commis¬ 
sioner. —Where account books are admitted in 
evidence before the Commissioner under s. 32 
of the Evidence Aot, as having been kept in the 
ordinary course of business by persons deceased 
it is in the discretion of the Court to hold that 
they are sufficient evidence of the transaction 
to which the entries of the book-relate, without 
further proof. The partnership books being 
accessible to all the partners and being kept 
more or less under the surveillance of them are 
prima facie evidence against each of them ; and 
also for any of them against the others. But 
they are not conclusive evidence if the person 
complaining of them can by dear evidence show 
that there is an error in the books. When 
there is a question of surcharging and falsifying 
accounts, the case alleged must be clearly 
proved by the person impeaching them, and if 
there is any doubt it will bo determined against 
him. DAJI ABAJI KHARE v. GOVIND NARA- 

yanaBapat, 10 Bom. L.R. 811. 

(109 & 110)— S. 32— Act II of 1855, s. 47— 
Declarations of pedigree.— S. 47, Aot II of 1855, 
refers to declarations in oases of pedigree of 
deceased persons not related to the family ; 
such declaration being admissible as evidence 
in the same way as those of deceased members. 
MOHIMA CHUNDER CHUND v. MOTHOORA 

Nath Ghose, 9 W.R. 151. 


(HI)— S. 32 —Hearsay evidence — Relation¬ 
ship , statement as to , made upon information 
from others , when admissible .—On a question 
of relationship, the statements of * certain 
witnesses who were supposed to be speaking 
from information derived from others were 
sought to be made admissible under s. 32, 
Evidence Aot. The witnesses did not, however, 
state the persons from whom they derived that 
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information nor at what period of time they 
derived it. Held by the Judioial Committee 
that the Courts in India had properly applied 
the provisions of 8 . 32. Evidence Act, in reject¬ 
ing the evidence. SHAFIQ-UN-NISSA v. 8Ha- 
BAN A LI KHAN, 26 A. 681, P.C. = 9 C.W.N. 

109 = 6 Bom. L.R. 790 = 7 O.C. 290 = 81 I.A. 
217 = 8 Sar. 674. 


( 112 )—S. 32 —Proof of age — Statement by a 
person before a public officer as to his son's age 
— Admissibility .—A statement made by a per¬ 
son before a public officer a;i to his son’s age is 
admissible in evidence under s. 32, Evidence 
Act, to prove the son’s age. BAPU Raju v. 
Kondu Raja, 9 Ind. Gas. 324=9 M.L.T. 220 . 
(25 M. 183, 11 M.L.J. 379, 20 C. 758, F.) 


(113) — 8 . 32—Report or certificate by medi¬ 
cal expert as to the mental capaoity of an 
alleged lunatic, admissibility in evidence of, in 

a contentious proceeding —Sec ACT XXXV OF 1 
1858, 7 O.C. 354. 

(114) —S. 32—Will by deceased Hindu — j 
Statements in — Evidence to prove separation— 
Non-admissibility— See HTNDU Law—Parti 
TION, 4 8 .L.R. 225. 

(115) b. 32 Statement of a deceased rela- 

fcive as to age—Admissibility— See HINDU Law | 
—WILL, 2 M.W.N. 1911, 383. t 


U16)—8. 32—Evidentiary value of pedi¬ 

grees— S>e Pedigree, io Bom. L R. 1088 = 13 
O.W.N. i= 18 M.L J. 424 = 4 M.L.T. 380. 


(117) — 8 , 32— See NOS. 11 , 43, 47, 48. 71, 
72, 73, 94, supra and No. 311, infra. 

(118) — S. 32 ( 2 )— Accounts — Entries — Corro¬ 
boration. Entries in accounts relevant only 
under s. 34 of the Evidence Act are not by 
themselves alone sufficient to charge any person 
With liability : corroboration is required. But, 
where accounts are relevant also under s. 32 ( 2 ) 
of the Act, they are in law sufficient evidence 
in themselves, and the law does not, as in the 
case of accounts admissible only under s. 34 
require corroboration. Entries in accounts 
may in the same suit be relevant under both 
the sections \ and in that case the neoessity for 
oorroboratiou does not apply. RAMPYARABAI 
V. Balaji, 6 Bora. L.R. 50 = 28 B 294. 


(119) S. 32, cl, 2 — Entry in Mahomedan 
Marriage Register of amount of dower , admissi¬ 
ble in evidence to prove amount jized. —A regis¬ 
ter of marriages kept by the Istahad , since 
deceased, who celebrated the marriage in ques¬ 
tion, in which register, was entered the amount 
of the dower, was held to be admissible and 
relevant, as evidence of the sum fixed, being an 

* n a k° c k kept in the discharge of duty 
Within s. 32, cl. 2, Act I of 1872. ZAKERI 

8akina Begum, 19 c. 689 = 19 i.a. 
187, P.C. =6 8ar. 218. 


(120)—S. 32, cl, (2) (3 )— Recitals in deed dei 
crxbing boundary of land—Statement again 1 
proprietary or pecuniary interest—A dmissibilit 

£ a 8uU for possession (institute 

in 1893), in which the title of the plaintiff wa 

0. IV —13 







I 


1 



Evidence Act (I of 1872)— -continued, 

denied by the defendant the former tendered, 
as evidence of his ownership, a registered mort¬ 
gage-deed relating to adjacent land, executed 
in 1877, in wbioh the land in dispute was men¬ 
tioned as one of the boundaries of the land 
comprised in the mortgage and was described as 
the property of the plaintiff. Held that the 
statement in the deed was admissible in evi¬ 
dence under cl. 3 of s- 32 of the Evidence Act (I 
of 1872), as a statement against the proprietary 
interest of the mortgagor, the same having 
been made ante litem motam and the mortgagor 
having been dead at the date of tbe suit. 
NINGAVA v. BHARMAPPA. 23 B. 63. [Not F., 
8 Ind. Cas. 268=9 M L T. 91 ; Appl. , 13 C. 
W.N. 71 = 1 Ind. Cae. 376.] 


— o. OA (3) 


reposition of a deceased 
person Proceedings cf the Land Registration 
Act (Bengal), The evidence of a deoeased 
person in a proceeding under the Land Regis¬ 
tration Act would be admissible in evidence 
under s. 32 (3) where the statement was against 
the pecuniary or proprietary interest of the 
deponent, even in a suit which related solely to 
a question of title. SHYaMANAND Das MOHA- 

patra v. Rama Kanta Das Mohapatra, 32 
c. 6. [ Reversed , 6 A.L.J. 374= 9 C.L.J. 497, 


. (12*2) S. 32, cl. (3)— Admission against 
interest— Admissible in evidence.— Where the 
question was whether certain properties in 
possession of the defendants were ancestral cr 
self acquired so as to be chargeable with the 
maintenance of the plaintiff, a statement by a 
person who gave the defendants a share m the 
properties in her possession, on the ground that 
they also mixed their family properties with 
hers, is evidently agamst her interest, and as 
such admissible under s. 32. cl. (3) of Act I of 

1872. Mandana Mahalashamma v. Man- 

DANa 80RAPPA, (1911) 1 M.W.N. 368 = 11 Ind 
Cas. 380. 


(123) S. 32 (3)— j Recital as to ownership — 
Recital in a document relating not to suit land 
but to neighbouring land —Where the question 
was as to who was-the owner of a certain land : 
held , that a reoital in a document dealing with 
the neighbouring land that the land in question 
belonged to the plaintiff was not legal evidence. 
Nor was it admissible under s. 32 (2) of the 
Evidence Aot. In re DADDAPANENI NARA- 

YANAPPA, 8 Ind. CaB. 268. (23 B. 63, Not 

Appr.) 

(124) — 'S. 32, cl. (3) — Statement by deceased 

landlord against proprietary interest— Admis¬ 
sibility .— A statement by a deoeased landlord, 
that there was a tenant on the land, ie a state¬ 
ment against the landlord’s proprietary rights, 
and, therefore, admissible under cl. 3, s. 32, 
I.E.A. ABDUL AZIZ MOLLA V. EBRAHIM 
MOLLAH, 31 C. 965. (22 W.R. 231, Rel. on.) 

(125) 8. 32 (3)—Preliminary inquiry under 
Merchant Shipping Act— Depositions of officers 
of vessel of defendant Company—Admissibility 
of such depositions, where statements not 
challenged by defendant’s solicitor— See ACT 
V OP 1883, 36 0, 761. 
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Evidence Act (I of 1872)— continued . 

(126) —S. 32, els. (3) and (5)~ Admissibility of 
evidence — Statements of deceased persons .— 
Where oa the death of one H, a Mahomedan 
lady, the qae3tioo arose whether S and W were 
the legitimate children of Z, a pre-deoeased gen 
of H, and so were H’s heirs, certain documents 
bearing dates from 1860 to 1890 which were 
produced from the wasika office, and in which 
H, then living, had described 8 and W as her 
heirs and their mothers as the mutai wives of 
her son, were held admissible in evidence 
as containing statements by one who had 
the best means of knowledge, made at times 
when the present dispute was not in contem¬ 
plation ; and further, a petition presented to 
the wasika office by 8 and W oonjointly with 
F, a son of Z, since deceased, whose legitimacy 
was not questioned, describing H’s husband, 
who had recently died, as their grandfather, 
and praying that the wasika allowed to him to 
be allotted to them, was also held admissible as 
a statement made by F againstjhis own interest, 
and as going to prove that their title as legiti¬ 
mate heirs was as good as F’s. BAKER Adi 

Khan v. anjuman ara Begam, 7 C.W N. 

465, P C. =23 A. 236 = 5 Bora. L R. 410 = 30 I. 
A. 94 = 8 Sar. 397, 

(127) — S- 32, cl. 4 — Hindu L aw — Adoption — 
Proof of custom—Kadwa Kunbi caste of Ahme- 
dabad--Instances of declarations held inadmiss i- 
ble — Fact to ccme — Relevant fact .—8. 32, cl.(4) 
of the Evidence Act is not applicable to a 
case where the evidenco is required to prove 
a fact in issue, and not merely a relevant fact, i 
Where, therefore, the question was whether, 1 
according to the custom or caste usage of the 
Kadwa Kunbi caste of Ahmedabad, the adop¬ 
tion by a widow is forbidden without the 
express consent of her husband, a statement was 
admitted in evidence, under s. 32, cl. (4) of the 
Evidence Act, in the Court below, signed by 
several hundred witnesses, to the effect that 
suoh widow cannot adopt, that Court apparent¬ 
ly considering that it would be unreasonable 
to oblige the plaintiff to incur the expense of 
procuring the attendance of the witnesses, 
held that the section was not applicable to a 
case of this kind, where the evidence was 
required to prove a fact in issue and not 
merely a relevant fact, and that the statement 
was, therefore, inadmissible to prove the cus¬ 
tom as alleged ; and, consequently, the case 
was remanded to the lower appellate Court for 

a fresh finding on the issue. PaTEL VANDRA- 
VAN JEKISAN v. PATED MANIDAD CHUNILAL, 

15 B. 365. [JR., 27 M. 228.] 

(128) —S. 32 (5) — Pedigree filed in Settlement 
Court , Admissibility of—Proof of such pedigree, 
elements necessary for—Special means of knoio- 
ledge of the person filing the pedigree .— Held , 
that pedigree produced in a Settlement Court 
is admissible in evidence under s. 32, ol. 5 of 
the Evidence Act, upon proof that the person 
making the statement contained in the pedi¬ 
gree was dead and had a speoial means of 
knowledge. KASHI SINGH v. BADRAJ SINGH, 

10 Ind. Gas. 199. 


Evidence Aet (I of 1872)— continued. 

(129) — S. 32 (5)— Pedigree , statement in a, 
relevancy of, —The statement in a pedigree, 
made by a deceased member of one branch of a 
family, regarding the descendants of another 
branch thereof, before any dispute arose as to 
the latter, is relevant and admissible in evidence. 

Shyamanand Das Mohapatra v. Kama 
Kanta Das Mohapatra, 32 C. 6 . [ Reversed , 
6 A.L.J. 374 = 9 C.L.J. 497, P.C.] 

(130) —S. 32, cl, 5— Relevancy of statement in 
document executed by several persons , some only 
of whom are dead, — A statement relating to the 
existence of any relationship contained in a 
document signed by several persons, some only 
of whom are dead, is admissible in evidence 
under cl. (5), s. 32. CHANDRA NATH ROY v. 

Nilmadhab Bhuttacharjee, 26 C. 236 = 

3 C.W.N. 88. 

(131) — S. 32 1 cl. 5— Relationship, Evidence of 
— Special means of knowledge—Family priest ,— 
Evidence of statements made by a deceased 
family priest as to the relationship of the mem¬ 
bers of the family may be given under s. 32, cl. 5. 
whioh is wide enough to include the family 

priest. Sham Ladd Singh v. Radha Bibee, 

4 C.L.R. 173. 

(132) — S. 32, cl. 5—Fjffect of — Declaration 
regarding relationship , etc. — Admissibility .— 
The effect of the section is to make a statement 
made by a deceased person, relating to the 
existence of any relationship by blood, marriage, 
or adoption, admissible, to prove the tacts con¬ 
tained in the statements on any issue. [R., 8 
O.C. 94.] Where a plaint in a former suit 
was verified by a deceased member of a family 
and as such, having special means of knowledge, 
the plaint was held to be relevant, under s. 32, 
ol. (5), to prove the order in whioh certain 
persons were born and their ages. DHANMUDD 

v. Ram Chunder Ghose, 24 C. 265 = 1 
C.W.N. 270. 

. (133)— S . 32 (5)— Statements in denial in the 
course of litigation not within the section .— 

S. 32, sub-3eotion (5) of the Indian Evidence Aofc 
does not cover statements of facts made by 
interested parties in denial, in the course of 
litigation, of pedigrees set up by the opposite 
parties. NaRAINI KUAR v. CHANDI DIN, 9 
A. 467 = A.W.N. 1887, 118. 

(134)— S . 32 (5)— Pedigree hied in settlement 
Court—Admissibility in eviden r e of such pedi¬ 
gree without proof—Admission used as evidence 
of facts stated therein — Riwaj-i-am, good evi¬ 
dence of custom stated therein — Second appeal , 
finding of fact based on evidence cannot be dis¬ 
turbed in—Adverse possession from mere muta¬ 
tion of names in favour of guardian .—A pedi¬ 
gree filed at the time of the regular settlement 
and accepted by the settlement Court is not ad¬ 
missible in evidenoe, unless it is proved how the 
pedigree was prepared, whether it was based 
upon the statement of a person since deceased 
and whether suoh person had speoial means of 
knowledge. Where a finding of faot has been 
arrived at by the lower appellate Court on an 
admission previously made by one of the 
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evidence Act (I of 1B72 )—continued. 

parties, the finding is good and valid and oannot 
be disturbed in seoond appeal. Where a minor 
was entitled to a property of which the muta¬ 
tion of names was effeoted, not in his favour, 
but in favour of a person who was actually bis 
guardian and not really entitled to the property 
on his own behalf, snoh person cannot be con¬ 
sidered to be in adverse possession. MOHAM¬ 
MAD azim Khan v. Brijraj singh, 8 Ind. 

ae. 728. 

PjvV g. |f%- -^1 i ' n v 1 , . 

(135) — S. 32, cl. 5—Statement as to age of one 

member of the family bp another member since 
dead , Admissibility of. —A statement as to the 
age of a member of a family made by another 
member is no doubt admissible after the latter’s 
death under s. 32, ol. (5) of the Evidence Act. 
The time of one’s birth relates to the com¬ 
mencement of one’s relationship by blood, and 
a statement, therefore, of one’s age, made by * 
deceased person having special means of know¬ 
ledge, relates to the existence of suoh relation¬ 
ship within the meaning of p. 32, ol. (5). Per 
Bhashyam Ayyanqar , J. ORIENTAL GOVERN¬ 
MENT Security Life Assurance Com 
pany, Limited v. Narasimha Chari, 25 M. 
183-It M.L.J. 379. (20 C. 758, F.) [R., 8 

O.C. 94, 2 N.L.R. 34.] 

(136) — S. 32, sub-s. 5— Statement as to the 
existence of a relationship—Special means of 
knowledge---Second appeal--Revianding case for 
further evidence. —Where the question was as 
to the existence of relationship, the statement 
of a person (einoe deceased) employed ae 
mukhtar by certain members of the family, 
which appeared to have been made simply from 
'his knowledge derived from his being instructed 
as suoh mukhtar, he not having been a member 
of the family, nor intimately connected with it, 
nor having had any special means of knowing 
its concerns, was held inadmissible under sub 
sec. 5 of s. 32 of the Evidence Act. Where the 

•Court on seoond appeal reversed the lower 
appellate ‘Court's judgment, whioh had in its 
turn reversed the original Court’s judgment 
solely on the strength of the statement referred 
to above, held, the seoond appellate Court 
was justified in rotusing to send the case back 
for evidenoe to be taken as to whether the per¬ 
son had or bad not other means of knowledge. 
8ANGRAM 8INGH v. RAJAN BAHr, 12 C. 219 
“12 I.A. 183, P.C. = 4 Bar. 670, 

(137) —8. 32, ol, 5 —See EVIDENCE—HEAR¬ 
SAY Evidence, 20 c. 758. 

(138) — 8. 8*2 (5)—Pedigrees, not constituting 
ancient family record handed down from genera¬ 
tion to generation and added to as occasion 
arose, but drawn up for particular purpose— 
Evidentiary value—Admissibility — See HINDU 

w ? f T lNHERITANCB » 13 O.W.N. 1, P.C.-18 
121-4 M.L.T. 380 = 10 Bom. L.R. 

1098-8 O.L.J. 447 = 6 A.L.J. 701-11 O.C. 362 
“l Ind. Cas, 175. 

(139) —8. 32, ol. (5)— See MAHOMED AN Law 

—Marriage, a o.C. 116, 

(140) —-5. 33, ch. 6 and 6—Post litem— 
'Declaration as to relationship .—The widow of 


Evidence Act (I of 1872 )—continued, 

a last male owner died in 1992. The plaintiffs 
then claimed certain lands as his collateral 
heirs, alleging that the last male owner was 
descended in the same degree from a common 
ancestor, as the persons whose descendants in 
the direct line the plaintiff themselves were. 
These persons had made a similar claim through 
the common ancestor in 1847, when the settle¬ 
ment of the estate with the widow was being 
made, alleging themselves to be her husband’s 
reversionary heirs (the widow being then in the 
possession of the land in dispute). The principal 
evidenoe consisted of statements made by the 
plaintiffs regarding their desoent, the informa¬ 
tion as to whioh they bad received from their 
ancestors. Objection was taken that such of 
these statements as were made since 1847 were 
inadmissible in evidence under els. 5 and 6 of 
8 32 of the Evidenoe Aot as being post litem : 
Held that they were relevant, the heirship of the 
then claimants not being really in dispute at that 

time. Bahadur Singh v. Mohar Singh 

6 C.W.N. 169=29 I.A. 1 = 24 A. 94, P C.=4 
Bora, L.R. 233 = 12 M I.A. 56 = 8 Sar. 132. 


(141)—S. 32. ols. 5 <fc 6- 
24 A. 94 =6 C.W.N, 169 = 29 
L.R. 233, P.C. 


-See Pedigree, 

I.A. 1 = 4 Bom. 


(142) — S. 32, (6) —Suit fer possession as colla¬ 
teral heirs Pedigree table when admissible as 
evidence. In this suit for possession based 
upon the rights of inheritance of the plaintiffs 
as collateral heirs of the last male owner 
through a common ancestor, a pedigree of the 
family was produced in evidence to show that 
the plaintiffs were such collateral heirs. The 
statements in the pedigree were held to be in¬ 
admissible in evidence ou the ground that the 
persons by whom it was drawn up were not 
oalled as witnesses and no proof was given that 
they were within any of the descriptions in 
s. 32 of the Indian Evidenoe Aot. The other 
evidence in the case not having established the 
descent of the plaintiffs from the alleged 
common ancestor, they were held to have failed 
to make out the claim based on their reversion¬ 
ary title. Surjan Singh v. sardar singh, 
23 A. 72 = 2 Bora. L.R 492 = 3 C.W.N. 49 = 27 

I.A. 183, P.0. =7 Bar. 732. [R., 26 P R. 1901, 
8 O.C. 94.] 

(143) — S. 32, cl K—Suit to set aside a decree 
on the ground of minority—Horoscope to prove 
age. —Where a suit was brought to set aside a 
decree, obtained against the plaintiff on the 
ground of minority, the plaintiff alleged that, 
at the date of the execution of the bond and at 
the time of the deoree, be was a minor, and 
produced a horoscope to prove his age, held, 
that the horoscope was not admissible under 
ol. 6, s. 32 of the Indian Evidence Aot. SATIS 

Chunder Mukhopadhya v. Mohendro 
Lad Pathuk. 17 C. 849. (9 C. 613, F.) [D. # 

17 M. 134.] L 

(144) —8. 32, ol. (6 )—8ee REGISTRATION 
AOT, 1909, a. 17, oL (b), 20 B. 562, 

(145) — 8s. 32, 34— Collection papers , Admis¬ 
sibility of,— The faot that collection papers may 
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Evidence Act (I of 1872 )—continued, 

be admissible under s. 34 of the Evidence Act 
does not prevent their also being admissible 
under e. 32 of th9 Aot, if the conditions pre¬ 
scribed by e. 32 are established. Bhab \ SUN- 
dari Devi v. Taria Nasya. 6 Ind. Cas. 369, 
(11 C. 407, 28 B. 294, Expl.) 

(146) — Rs. 32 (2), 34 —Evidentiary value — 
Jamabandi paper — Ancient entries — 4 Person t 
vdio is dead or cannot bs found’—Presumption 
— Corroboration. —Where entries in jamabandi 
papers began over 70 years before the action 
was tried, the presumption was that the person 
who made them was dead and could not be 

* oalled ; and as they were made in the ordinary 
course of business by the landlord’s agent, they 
were relevant without any corroboration, as 
evidence against the tenants, under sub-s. (2), 
s. 32 of the Evidence Act. The law under sub- 
s. (2) # s. 32 of the Act, does not require corro¬ 
boration as under s. 34. Dukha Mandal v. 
W.N. Grant, 16C.L J 24. (28 B. 294, F.) 

(147) — Ss. 32 (2), 35 — Admissibility in evi- 
dence— Chowfeidari register,entry of cbakran land 
in, if made in discharge of official duty —Made 
** in the ordinary course of business. ”—Reg. 
XX of 1817 does not impose on the Daroga any 
duty of keeping a register of clcoiokidari chak - 
ran lands. From the preoise and uniform 
charaoter of the entries as to such lands appear¬ 
ing in a register kept under the Regulations, 
held , that there could be no doubt that they 
were made under proper direotion in the ordi¬ 
nary course of business though outside the 
statutory duty of the person who made them. 
That s. 35 of the Evidence Aot did not cover 

- such entries, but s. 32 (2) of the Act applied, 
and they are admissible in evidenoe (25 A. 90, 
R.). The phrase “ in the course of business ” 
does not apply to any particular transaction of 
an exceptional kind, such as the exeoution of a 
deed of mortgage, but to business of professional 
employment in which the declarant was ordi¬ 
narily or habitually engaged. The “ business” 
referred to may be of a temporary character. 

SheonandanSingh v. Jeonandan Dusadh, 
13 C.W.N. 71 = 1 Ind. Cas. 376. (23 B. 63, R.) 

(148) —Ss. 32 (cla. 4 and 5), 35 and 57 — Pre¬ 
sumption as to statement of a witness regarding 
facts which occurred in his lifetime and which 
occurred before he was born—Plea of custom 
obtaining in a family as well as the tribe to 

which the family belongs —See CUSTOM, 8 O.O. 
94, 

(149) — Ss. 32 (5), 43, 49, 60— Relationship — 
Hearsay evidence — Admissibility — Relation¬ 
ship, Evidence as to—Weight of opinion , evi- 
dence. —It is admissible evidence for a witness 
to give his opinion on the existence of a family 
custom, and to state, as the grounds of that 
opinion, information derived from deceased per¬ 
sons. But, it must be the expression of inde¬ 
pendent opinion based on hearsay, and not 
mere repetition of hearsay. [R., 27 A. 203 = 2 
A.Ij J. 720=-A.W.N. 1904, 244.] As regards the 

„ existence of relationship, the statements of the 
deceased relatives, servants and dependants of 

L ^ / ' • 
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the family having special means of knowledge* 
are admissible under s. 32 (5) of the Evidenoe 
Act. [R., 8 O.O. 94.] The weight of opinion 
evidenoe on the existence of a family custom 
would depend upon the position and character 
of the witness and of the persons on whose 
statements he has formed his opinion. GARU- 
RUDHWAJA PARSHaD 8INGH, v SUPABANDH- 

waja Pershad Singh, 10 M.L.J. 267, P.G.= 
23 A. 37 = 8 C W.N. 33 = 27 I. A. 238 = 7 8ar. 724 
= 2 Bom. L.R. 831. (23 I.A. 147 = 19 A. 1, R.) 

(150) — Ss. 32, cl. (5), 50, 112— Presumption 
as to paternity-Illegitimate son. — The legal pre¬ 
sumption as to paternity raised by s. 112 of the 
Indian Evidenoe Act is applicable only to the 
offspring of a married couple. A person claim¬ 
ing as an illegitimate son must establish his- 
alleged paternity like any other disputed ques¬ 
tion of relationship, and can, of course, rely 
upon statements of deceased persons under b.32, 
cl. (5), upon opinion expressed by conduct under 
s. 50 of the Evidence Aot, and also upon suoh 
presumption of fact as may be warranted by 
the evidence. GOPAESAAII OHETTI v. ARU- 
NACHELLAM CHETTI, 27 M. 32. 

(151) — Ss. 32 (2), 65 and 90 — Mortgage — 

Secondary evidence — Copy — Admissibility of — 
Mortgagee denying mortgagor's title — Adverse 
possession. — Where it is found that the defend¬ 
ant, iu whose favour an instrument of mort¬ 
gage ought to be, denies that he has it, secon¬ 
dary evidence (such as a copy made from or 
compared with the original) is admissible. A 
mortgagee in possession cannot plead adverse 
possession, and the period of 12 years will not 
be applicable to his case, as, under art. 148, a 
mortgagor can redeem the property within 
sixty years. TEJU MAL v. ZULFAKAR SHAH, 
49 P R, 1882. [R.,65 P.R. 1903 = 90 P.L.R. 

1908.] 

(152) — Ss. 32 (3), 90— Documents more than 
thirty years old, admissibility of, token come 
from proper custody. —The varaspitra in this 
case was admissible not only under s. 32, cl. 3 
of the Indian Evidence Aot, as a declaration 
made by the widow against her proprietary 
interest, but also by reason of e. 90 of the Aot. 
The dooument purported to be more than 
thirty years old and it came out of the custody 
of an old servant of the plaintiff’s family who 
was in possession of several of the papers of the 
family. The degree of oredit to be given to 
suoh a document, it was held , would depend 
on oiroumstanoes, obiefly on the proof of tran¬ 
sactions or states of affairs necessarily, or at 
least properly and naturally a referrible to it. 
HARI CHINTAMAN DlKSHIT V. MORO DAKSH 
MAN, 11 B. 89. [R., 20 B. 1, 29 C. 740.] 

(153) —8s. 32 (5), 90, 115—Statements about 
the birth and death of relatives—Admissibility 
under s. 32 (5)—Presumption in favour of old 
documents if applicable to copies— See BENAMI 
TRANSACTION — GENERAL, 7 Ind. Cas. 218. 

(154) — Ss. 32, 92— Account sales from agents 
abroad admissible under—S. 92, evidence as to 
contemporaneous oral agreement when admissi¬ 
ble under. — Plaintiffs were the agefcts of the 
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defendants for tbe sale of certain produce ship¬ 
ped to Europe. Such produce was disposed of 
by plaintiffs’ sub-agents, at various markets 
abroad, who were submitting accounts to the 
plaintiffs for the sums realised by the sale of 
the produce. These account sales were admit¬ 
ted in evidenoe under s. 32 of the Evidence 
Act, as written statements of relevant faots 
made by persons whose attendance could not 
be procured without unreasonable delay and 
expense, such statements having been made 
in the ordinary course of business, and 
consisting of documents used in oommeroe, 
written or signed by the persons making them. 
Further, the defendants impliedly agreed that 
tbe account-sales furnished by the correspond¬ 
ents abroad should be taken as prima facie 
evidence of what the goods realised. The onus 
was dearly on them to surcharge and falsify 
the account, and this they failed to do. The 
plaintiffs in this case sot up a special contem¬ 
poraneous oral agreement thcat tbe sales of the 
defendants’ produce carried on bv the plaintiffs 
in Europe should be absolutely at their discre¬ 
tion. Evidence of the oral agreement was 
admiuted on the ground that the arrangement 
come to thereby, that the discretion of the 
plaintiffs in the matter of the disposal of the 
produce should be unfettered, was in no way 
inconsistent with the written agreement. It 
is provided by s. 92 of the Evidence Act that 
tbe existence of any separate oral agreement, 
as to any matter on which a document is silent, 
and which is not inconsistent with its terms, 
may be proved. It was found on such proof 
that the plaintiffs were at liberty to sell accord¬ 
ing to their own discretion, and the defend¬ 
ants contention, that they suffered loss in 
consequence of the sale of their consignments 
in falling markets, was therefore of no avail. 

Mayen v. Alston, 16 ml 238. 

(155) — Ss. 32, 157— Dying declaration — Com¬ 
plainant remaining alive — Deposition — Cor¬ 
roboration. — Where a person making a dying 
declaration ohanceB to live, his statement 
cannot be admitted in evidenoe as dying declar¬ 
ation under s. 32 of the Evidence Act, but it 
may be relied on, under s. 157 of the Evidence 
Act, to corroborate the testimony of the 
complainant when examined in the case. 
Emperor v. Rama Battu, 4 Bom. L.R. 434. 

(156) — 8% 33— Deposition in former suit — 
Representative in interest —Adoption —Declar¬ 
atory suit to set aside — limitation Act, 1859, 
?• * (^6)* The widow of one H adopted a son 
m accordance with an alleged anumati patra 
•executed by her deceased husband. His uncle 
died subsequently, leaving a widow M in whose 
favour ho had executed an anumati patra , in 
pursuance of whioh she adopted a son subse** 
quently t 0 the adoption by H’s widow. The 
latter, as the adoptive mother of her adopted 
son, brought a suit against M, ignoring: the 
existence of the latter’s adopted son. The 

dopted son of M died and she adopted another 

** aarI J J 6 yea,a a£tet the adoption by 
“ b widow, M brought a suit, as the mother and 
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guardian of the second adopted son, to have the 
adoption by H’s widow declared invalid. Held, 
that the latter suit was not between the repre¬ 
sentatives in interest of the parties in the 
former suit, and a deposition made in the 
former suit was not, therefore, admissible in 
evidenoe, and that the snit was barred by 
limitation. 8. 1 (16) of Aot XIV of 1659 applies 
it a declaratory suit and where the suit is to 
have an adoption declared invalid, the only 
exception to limitation beginning to run from 
the date of the adoptiou which is the cause of 
action is that provided in s. 9, namely, the 
right of action being concealed by means of 
fraud. MRINMOYEE DABEA v. BHOOBUN 

Moyee Da be a, 15 B L.R. 1 = 23 W.R. 42. 

[F., 1 B. 248; R. % 23 W.R. 285, 13 C. 308= 13 I. 

A. 84, P.C. , 26 M. 291, 7 Ind. Cas. 892 ; D. , 22 
A, 33, F.B.] 

(157) —S. 33— Deposition of a person not 
party to suit — Evidence in subsequent suit — 
Admission —Gill of sale—Statement—Evidence. 
8. 33 of the Indian Evidence Aot does not 
apply to the deposition of a witness in a former 
suit when the witness is himself a defendant in 
the subsequent suit, and the deposition is 
sought to be used against him, not as evidence 
given between the parties, one of whom called 
him as a witness, but as an admission against 
himself. The sections of the Evidenoe Act 
whioh do apply to such a deposition are the 
sections relating to admissions. A statement 
in a bill of sale is evidence both against the 
seller and the purchaser and against those who 
claim under both. SOOJAN BlBEE v. ACHMUT 
ALI, 14 B.L.R. App., 3 = 21 W.R. 414. 

U58)— S. 33—“ Questions in issue" — Charges 
added at sessions —Depositions before Magis¬ 
trate, Admissibility 0 f—Dcad and absconding 
witnesses . The question whether the proviso 
to p. 33 is applicable— i e , whether the questions 
at issue are substantially the same—depends 
upon whether the same evidenoe is applicable, 
although different consequenoes may follow 
from the same aot. The evidence of witnesses, 
one of them being dead and the other abscond- 
ing, given before a Magistrate, was held admis¬ 
sible at the sessions trial, even though fresh 
oharges had been added. THE EMPRESS v« 
ROCHIA MOHATO, 7 C. 42 = 8 C.L.R. 273. 

(*59) S . 33 Copy of a deposition inadmis¬ 
sible, where deponent is alive and not called .— 
Copy of a deposition is inadmissible in evi¬ 
denoe, under s. 33, unless the deponent is dead 
or cannot be found, or is incapable of giving 
evidence, or his presence oannofc be obtained 
without an unreasonable amount of delay or 
expense, and, even then, only when the pro¬ 
ceedings are between the same parties or their 
representatives in interest and the adverse 
party in the first proceeding had the right and 
opportunity to cross-examine and the questions 
in issue were substantially the same in the first 
as in the second proceedings. Ghakauri SINGH 
v. QURAJ KUAB, 2 A.L.J. 91. 

(160)— 8, 33—Deposition of person who might 
be brought into Court *—The deposition by m 
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person wherein he denied on oath that he had 
presented a certain petition in Court, which 
purported to be from him, is held to be in¬ 
admissible as evidence when suoh person might 
have been brought into Court, but was not. 

Bhoobun Moyee Dossee v. Umbica Churn 
Sett, 23 W.R. 343. 

(161) — S, 33 — Requirements, how satisfied .— 
In order to satisfy the requirements of s. 33 of 
the Evidence Act, the two suits must be brought 
by or against the same parties or their repre¬ 
sentatives in interest, at the time when the 
suits are proceeding and the evidence is given. 
SlTANATH DASS V. MOHESH CHUNDER 
CHUCKERBATI, 12 C. 627. 

(162) — S. 33—“ Incapable of giving evidence M 

— Discretion. —The words “ incapable of giving 
evidence ’ in s. 33 denote incapacity of a per¬ 
manent character, and not of a momentary or 
temporary character. Where a witness is 
proved to be incapable of giving evidence, the 
Court has no discretion as to admitting hie 
deposition. But when the absence of a witness 
is due to a temporary cause, then it is left to 
the discretion of the Court to determine whe¬ 
ther the delay and expense consequent upon an 
adjournment for the purpose of procuring the 
presence of the witness are likely to be so great 
that it would be unreasonable to incur them. 
In rc PYARI LAUD, 4 CL.R. S04. ( Diss. t 6 

C. 774 = 8 C.L.R. 124 ; R. t 21 C. 955.1 

(163) — S. 33— Evidence at previous criminal 
trial , Admissibility of—S. 9, Act 1 of 1877, 
Specific Relief. —In a suit under s. 9, Act I 
of 1877, for possession of a oertain house, 
evidenoe given at a former case for criminal 
trespass, in respeot of the same house, by a 
person since dead, is admissible in evidence 
under s. 33. FOOLKISSORY DASSEE v. NOBIN 
CHUNDER BHUNJO, 23 C. 441. 

(164) — S. 33— Witness dying after examina¬ 

tion- in-chief , but before cross-examination — 
Admissibility of evidence — Value.— -The plain¬ 
tiff was examined-in-ebief, but died before 
cross-examination. The question was as to the 
admissibility of his evidence. Held , that, with¬ 
out going so far as to hold that the evidence is 
altogether inadmissible for any purpose, because 
the cross-examination was not completed, it is 
clear that the principles underlying e. 33, 
Evidenoe Act, points to the conclusion that 
such evidence ought not oridinarily to be acted 
upon. ROSE alias Hagi v. YaDALA PlL- 
LAMMA, 7 M.L.T. 41 = 11 Cr. L J. 145=3 Ind, 
Cas. 512 = 20 M.L.J. 400. (5 C.W.N. ooxxx, 

F.) 

(165) —8. 33—Deposition in a suit against 
widow—Value of deposition in subsequent suit 
against reversioner — See WITHDRAWAL OF 
SUIT, 7 Ind. CaS. 892=12 O.L.J.;434. 

(166) —8. 33 —See NOS. 11, 33, 48, supra. 

(167) —S. 34— Account boohs , Admissibility of 
— Accounts not written from day to day — Find¬ 
ing or fact arrived at after consideration of the 
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evidence on the record—Second appeal , finding 
of fact cannot be challenged in. — Held , that, 
where original accounts were kept in a rough 
book or on slips of paper and were after an 
interval of time entered in the regular books, 
the books oannot be rejected on the ground that 
the entries were not mad6 in them regularly 
from day to day. Held % further, that, when 
the lower appellate Court had, after consider¬ 
ing suoh of the evidence as was on the record, 
oome to a finding, such finding oould not be 
upset in second appeal. MANGLI PRASHAD v. 
Mandir DAS, 11 Ind. Cas. 93. 

(168) — S. 34 —Account boolcs , entries , how to 
be proved—Limitation Act (XV of 1877), ss. 19, 
20 — Acknowledgment—Admission should be of 
distinct liability in dispute , not any liability — 

, Payment of interest — Where debtor liable in 
respect of several transactions—Appropriation of 
interest to several debts. —It is essential in every 
case, where reliance is placed upon books of 
account, to establish that they have been 
regularly kept in the course of business. They 
i need not be written up from moment to 
i moment, or from day to day. (27 C. 118, P.C., 
i 26 I.A. 254, 4 C.W.N. 417, Pel. on.) But 
it is obvious that, if they have been written up 
casually onoe a week or a fortnight, though 
they may be admitted in evidence, they do not 
' possess the same olaim to confidence that 
' attaches to books entered up from day to 
day or from hour to hour as transactions 
take place. (4 B. 576, R.) The proper proce¬ 
dure to follow is to call the clerk, who has kept 
the aocounts, or some person oompeteDt to speak 
to their genuineness, to prove that the books 
have been regularly kept and that they are 
generally accurate. (6 M I,A. 88, F.) Where 
| certain account books were produced in the 
original Court by the plaintiff, and all that 
was proved was that they were in the hand¬ 
writing of his father, and the books were 
i not even examined in detail in the original 
Court, and the particular entries upon which the 
plaintiffs relied were not selected and exhibit¬ 
ed : Held , that the entries ought to have been 
pointed out and proved, and evidence should 
! also have been given in detail as to the charac¬ 
ter of the books themselves. An acknowledg¬ 
ment under s. 19 of the Limitation Aot, 1877, 
need not be expressed and may be left to impli¬ 
cation ; but it must be a necessary implication 
from the words used that the person acknowledg¬ 
ing was referring to and admitting the distinct 
liability in dispute and not any liability. (9 
Bom. L.R. 950, Rel. on.) Therefore where A,who 
was indebted to B in respeot of eleven different 
tranBaotions,. wrote a letter to the effect that the 
money of the addressee would be paid: Held t 
that, the terms of the letter not being specific 
enough to iodioate whether the acknowledgment 
related to one or more of these transactions, 
it was not sufficient to save the olaim in respeot 
of any of them from the bar of limitation. 8* 20 
of the Limitation Aot. 1877, did not expressly 
refer to the case of payment of a sum as interest, 
when more than one debt was due from debtor 
to the creditor. When there are two debts 
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and payment of interest has been made by the 
debtor without specification, it may save either 
a debt from limitation* The amount due as in¬ 
terest from a debtor to a creditor in respeot of 
eight different transactions was Rs. 207 when a 
payment of Rs, 200 was mado towards interest. 
The sum paid was sufficient to discharge the 
whole of the interest; due on the last seven debts 
amounting to Rs. 175 and there was a balance of 
Rs* 25 left which might be deemed as part pay¬ 
ment of interest on the first sum due : Held , 
that the inference was perfectly legitimate that 
the payment might reasonable be attributed to 
all the debts which were thus saved from limi¬ 
tation. If the plaint shows the ground of ex¬ 
emption from limitation, the requirement of s, 50 
of the C.P.C of 1682 is satisfied ; but this 
does not 'preclude the plaintiff from taking 
another and an inconsistent ground to get over 
the bar of limitation, if he believes that the 
latter is the true ground, and he is entitled to 
urge that the suit is not barred by limitation 
for a reason different from the one assigned in 
the plaint. HlNGU MlYA v. HlRAMBA 

Chandra, 8 Ind. Cas. 81. 

(159)— S. 34— Jumma-wasil-baki papers. — 
Jumma wasil baki papers have no weight ex- j 
oept as corroborative evidence. SURNOMOYI v. 
Johur Mahomed Nasyo, iu C.L.R. 345. 

I 

(170) — S. 34—MaBhkabari and rokar books 
prepared on examination of khata books , admis- j 
sibilily of , in the absence of khata books. — 
There was evidence to show that the khata 
books containing the memoranda of the receipts 
and expenses of a debutter estate as well 
as that on the nij estate of the shebait were 
destroyed by him soon after the furd , embody¬ 
ing the expenses, and mashkabar , monthly 
accounts, were prepared. It was found that 
these latter accounts were kept^regularly in the 
ordinary course of business. The mashkabari 
and roka books, regularly prepared upon on 
examination of the Baid memoranda, and the 
furd s should be regarded as the original ac¬ 
counts and are admissible in evidence under 
£>• 34, even though the khata books may not be 
forthcoming. RAJA PEARY MOHAN MUKER- 

JJ2E v. Narendra Nath Mookerjee, 9 C. 

W.N. 421 =>32 C. 882. (27 C, llb = 4 C.W.N. 

147, R.) 

' S. 34 —Proof of debt—Entries in ac¬ 

count books. —8. 34 of the Evidence Aot declares 
that entries in account books regularly kept in 
the course of business should not alone be 
sufficient evidence to oharge any person with 
^ility. GHASITA v. RaNCHORE, A.W.N. 
1881, 68. [R., 23 A. 602~A.W.N. 1901, 150.] 

(172)—Si 34 —Indian Evidence Act — Account 
book, entries in, not made from day to day or 
from hour to hour. —In a suit for money due 
under a mortgage-bond, the defendant pleaded 
payment. In support of his plea he produced 
oral evidenoe and an acoonnt-book. This book 
was kept at his office at Hauihanda, and in it 
the money reoeived and disbursed on his behalf 
' ered. Receipts or disbursements on his 
beta ail was entered. Reoeipts or disbursements 
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of money at any other plaoe but Hauthanda were 
entered when they were brought to the know¬ 
ledge of the office under the date of entry. The 
entries were not made from day to day or from 
hour to hour as transaction took place. Held y 
that the aooount-book was, within the meaning 
of s. 34, Evidence Act, an aooount-book regu 
larly kept in the course of business and was 
admissible to corroborate the oral evidence of 
the defendant. The time of making the entries 
may afieot the value of an aooount-book, but 
should not, if not made from day to day or 
from hour to hour, make it entirely irrelevant. 

Deputy Commissioner op Barabanki v. 
Munshi Ram Parshad, 2 O. C. 311. (4 B. 576, 
Disappr .) 

(173) — S. 34— Suit on account — Rest evidence 

i not produced—Suit must fail. — Where a Small 

Cause Court gave a decree for the plaintiff on 
the evidenoe of his account books and of his 
book keeper, who deposed that the entries in 
the aooount books were made from memoranda 
supplied to him by the plaintiff on the days on 
which suoh memoranda wore supplied, held 
that the plaintiff not having produced the best 
evidence by himself going into fcho witness-box 
or by accounting for his forbearance from 
going into the witness-b^x was not entitled to 
succeed. HlRA BHAGAT v. GOBIND Ram, 
63 P,R.;i897. [R., 110 P.R. 1909.] 

(174) — S. 34 — Account books—Proof of — 

Evidence , joint family—Pre emption — Limita¬ 
tion Act % s. 21 — ‘‘ Only 1 meaning cf .— It is not 
necessary in a suit on aooounts to show how 
the accounts came to be written and that they 
were kept in regular course of business. If a 
gomastah and a member of a firm are examined 
and depose that the acoouuts were regularly 
kept ilia accounts may be held to have been 
proved in the absence of evidenoe to the 

! contrary. The general presumption with regard 
to a Hindu family is that it is joint. In a 
joint family business the act of one member, 
though not a managing member will bind the 
other memhers if done in the usual course of 
business. Tbe meaning of “ only ” in s. 21 of 
Limitation Aot is that the signing partner 
must be shown to have had express or implied 
authority to acknowledge and this will be 
presumed in a goirg mercantile concern. 
Bichha Lad v. Jai Parshad, 48 P.R. 1899. 
[R., 110 P.R. 1908.] 

f 

(175) — 5. 34— Entries in books cf account — 
Corroborative evidence.— Under I.E.A., entries 
in books of account, regularly kept in the 
oourse of business, are admissible in evidence, 
not only for refreshing the memory of the 
witness, but also as oorroborative evidence of 
the story which he tells. Rooks of aooount 
wbioh profess to record iaots relating only to 
the particular transaction in question, are le§s 
reliable than a book wherein the same is 
recorded in common with other transactions in 
the ordinary course of business. BHOY HONG 

Kong v. Ramanathen Chetty, 29 C. 384, 

P C -29 I A. 43 = 6 C.W.N. 401 = 4 Bom. L R. 
878 - 8 Sap. 268* 
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(176) — 8. 34—Proof and corroboration of 
bahi account — See ACCOUNTS — MISCELLA¬ 
NEOUS, 80 P.R. 1910=147 P L.R, 1910 = 117 
P.W.R. 1910. 

(177) —S. 34— See Hindu Law — Joint 
family, 5 P.L R. 1900. 

(178) —S. 34 — See NOS. 74, 145, 146, supra. 

(179) — S. 34 (4)— Application of section. — 
8- 34, cl. 4 would manifestly be inapplicable to 
a document purporting to deal with the rights 
of a private individual as against the public, in 
which the interests of the individual formed 
the subjeot matter of the statement. HEINIGER 
v. DROZ, 3 Bora. L.R. 1 = 25 B. 433. 

(180) — S. 35— Measurement papers prepared 

by Avieen — Admissibility —The measurement 
papers, prepared by a Batwara Arneen deputed 
by the Collector at the time of the partition of 
the Mehal, cannot come within the description 
given in s. 35, and so cannot be admitted 
in evidence. MOHI CHOWDHRY v. DHIRO 
MlSSRAIN, 6 C.L.R. 139. [F., ‘25 C 90.] 

(181) — S . 35— Entries in Collector's register 
kept under Bengal Act VII of 1876, whether 
admissible in evidence. —Where a Collector, 
according to the provisions ot Bengal Act, VII 
of 1876, makes entries in a register kept by him, 
held , that such entries are entries made in an 
official register kept by a public servant, and that 
certified copies of such entries are admissible in 
evidence under s 35 of the Evidence Act. 

3boshi Bhooshun Bose v. Girish Chunder 
MITTER, 20 C. 940. (5 C. 741, R.\ 19 C. 431, 

Diss.) 

(18*2) — S. Zb — Judgment, Admissibility of — 
A judgment is admissible in evidence under 
s. 35 of the Evidence Act, when it is tendered in 
evidence as proof that in a particular instance 
the plaintiff’s predecessor acted in the capacity 
of karoavan of a Marumakkatayam fcarwad, 
wholly irrespective of the particular decision 
arrived at in the suit. The original rough 
draft of a plaint kept for record in the vakil's 
office, and bearing the number of the suit and 
the decisiou of the suit endorsed on it, is not a 
copy, and is therefore admissible in evidence. 
BYATHAMMa v. AVULLA, 13 M. 19. [R., 15 
M. 378, 18 M. 73.) 

(183) —S. 35— Act XL of 1858, certificate ot 
guardianship under —A certificate of guardain- 
shrp is a document, which is issued to a person 
appointing him the guardian of a certain person 
on the ground that that person is a minor. 
This certificate is no evidence of the age of that 
person under s. 35 of the Evidence Act, for it 
is neither a book nor a register, nor a record 
kept by any officer in accordance with any 

law. Satis Chunder Mukhopadhya v. 
MOHENDRO Lal PATBUK, 17 C. 849. [F., 18 
A. 478 = A.W.N. 1836, 158.] 

» 

(184) —S. 35—Teiskhana papers prepared by 
patwati— 8. 16, Reg. XII of 1*11 .—Teiskhana 
papers prepared by paticaris , under b. 16, Reg. 
XII of 1817, are not papers of the description 
contemplated by s. 35 of the Evidenoe Act, 

% • 4 i % ' *•' v 
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They are inadmissible in evidenoe under that 
seotion. 8AMAR DASADH v. JUGGUL KlS- 
HORE SINGH. 23 C. 366. (18 O. 534, R.) [R., 
30 B. 523, P.C. = 8 Bom. L.R. 705 = 4 C.L.J. 
191 = 1 M.L.T. 301.] 

(185) — S . 35— Estates Partition Act . 1876, 
Bengal , s. 44, Butwara kbasra prepared under 
— Entry. —A butwara khasra (measurement 
paper) prepared under s. 54 of the Bengal Aot, 
VIII of 1876, cannot come within toe provisions 
of s. 35, I.E.A., inasmuch as it is not an official 
book, register, or record, such as is referred to 

i in that pection. (6 C.L.R. 139, 4 O. 79, fR.) 
Where the name of a tenant in possession is 
entered in such a register, such an entry is not 
admissible in evidenoe under s. 35, I.E A. 
Perma hoy v. Kishen Roy, 23 C. 90. 

(186) — S. 35 — Suit for redemption of parti¬ 
cular mortgage — Evidence of other mortgages 
not admissible—Survey Officer's statement as to 
entry of a person as occupant of land, admis¬ 
sibility and evidentiary value of. — This was a 
suit for redemption of a mortgage alleged by the 
plaintiff to have b^en made to the defendants 
on a particular occasion. The lower appellate 
Ccurt, although it found that the mortgage- 
deed relied on was not proved yet, gave the 
plaintiff a decree, holding that some other old 
mortgage was proved by the evidence in the 
case. The High Court reversed the decree 
observing that when a particular instrument is 
sued cn as the basis of a right., it ie incumbent 
on the plaintiff to establish his case on that 
particular oause of aotion, and not on a cause 
of aotion merely bearing the same common 
name or of the same description, and so includ¬ 
ed in the same class. [F., 18 M. 46*2 = 5 M.L. 
J. 187 ; R., 18 A. 403; D.y 17 B. 365.] Under 
s. 35 of the Evidence Act, a statement made 
by the Survey Officer that the Dame of this or 
that person was entered as the occupant of 
certain lauds would bo admissible if relevant 
but it would not, be admissible to prove the 
reasons for such an entry as facts in another 
case. GOYINDR4V DESHMUKH ' v. RAGHO 

Deshmukh, 8 B 343. 

(187) — S. 35— Report by a public servant to 
his official superior — Adjnissibilxty. — A single 
document may, in certain cases be a public 
record within the meaning of s. 35, Evidenoe 
Act. But it does not follow that every report 
regarding a particular fact, from a public 
servant to a superior officer and made in pur¬ 
suance of orders given by the latter, is admis¬ 
sible evidenoe to prove euoh fact. 8o, where, 
in reply to a certain reference from the Colle- 
tor, the Tahsildar sent the following report 
“ I beg to state that the Village Munsif of 
Inavaram reports that the charities referred to 
have not yet been commenced,” held that 
this report was not admissible in evidenoe of 
the faot that the charities had not been com- 
menoed on the day when the report was made. 
It is not necessary that the statement, to be 
evidence under s. 35, must be a statement with¬ 
in the personal knowledge of the party making 
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it. Mallikarjuna Ddgqet v. The Secre¬ 
tary of State for India in Council* 83 
M. 21. (I I.A. 209, 11 M.L.J. 315,7 M.L.J. 
117, 31 B. 695, 34 A. 457, R.) 

(188) — 8. 35— Scope of.— S. 35 relates to 
that class of cases where a public officer has 
to enter in a register or other book some actual 
fact, which is known to him ; as, for instance, 
the fact of a death or a marriage. 8ARASWATI 

Dasi v. Dhanpat Singh, 9 C. 431 = 12 c.L. 
R. 12. 

(189) — S. 35 —Statement in decree — Admis¬ 

sion. — Where the decree in a former suit (of 
1818) against the defendant’s predecessor in 
title contained an abstract of the pleadings in 
the case, and hence an admission by him 
therein made in the written statement, held , 
such statement in the decree was admissible as 
evidence of the admission under s. 37 of the 
Evidence Act. PABBUTTY DASSI v. PURNO 
Chunder SINGH, 9 C. 586. (5 C. 741, R.) 

[F., 15 M. 378, 3 C.L.J. 321 ; Atpl ., 15 M. 19; 
Appr , 18 M 73; Doubted, 1 C.W.N. 513; R 
11 M. 116.] 


(190).-S. 35 -A ssistant Collector's report to the 
Collector — Admissibility in ev'dtnce— Where a 
report accompanied by statements was made 
by an Assistant Collector, and where the report 
was tendered in evidence to prove to certain 
survey numbers in dispute, held , that the re¬ 
port, which was prepared by a public servant 
in the discharge of his duty as such, was 
admissibn in evidence under s. 35, Evidence 
Act. Metharam v. Jamal, 2 S L.R. 82. (5 
C- 744, P.C,, Rel. on ; 9 C. 741, D 9 C. 431, 

Not F.; 20 C. 940, R.; 18 O. 504, 20 C. 335, 
Not Appl.) 


(191) — S. 35— Relevancy under, of entries in 
settlement records. — Settlement records are 
made by Settlement Offijtr6 id accordance with 
the directions to them, which arc executive 
instructions. So, entries of mortgages made 
in them, in the course of offioial duty, are 
merely a piece of evidence relevant under s. 35 
of the Aob, the weight and probative value 
to be given to them being a matter to be 
decided by the Court, Held % also, that, where 
one person allowed another to hold himself 
out as the owner and to register himself as 
suoh in the settlement records, such conduct 
could not estop the former from subsequently 
setting up his rights against the latter. Ml 

?oV J »V? ,GA PYAN ’ U B R - 1903. Evidence, 3. 
(2 L.B.R. 66, U.B.R. 1892-IS96, Vol. II, 379, 


(192) 3. 85— Recital in judgment—Relevci 

♦u ’7~ a su *l by a melkanomdar to redee 
the kanom, when the kanom deed has bet 
proved to have been lost, a recital of the admi 
sion of the jenmi’s title in the judgment in 
previous suit for redemption of the same kanoi 

* Vo 616 ^* fa0t * THAMA V. KONDAN, 1 
• 878. [B.. 18 M. 73.] 


9 ®—Record of rights of later date — 
ff >cumtn L—Effect of omission of entry — 
Authority of settlement officer to make entry as 


0. IV—14 


. • 
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to pre-emption — Probative value of entry .— 
Where the rebutting evidence as to pre-emption 
as against the prtma facie case proved by the 
wajib-ul-arz , consisted in an entry of na'da- 
rad ” in the column provided for the right of 
pre-emption, held that, if the meaning of the 
word “ nadarad ” was merely “nil” as meaning 
no entry, suoh an entry, though in a public 
dooument, was not relevant under a. 35 of the 
Evidence Act to prove that no oustcru existed or 
that the custom has ceased to exist because no 
entry as to the custom has been made in it. 
(A.W.N, 1901, 29, 16 A. 40, 15 A. 20, 7, LA. 63, 
10 C. 1024, 7 C.L.R. 35G, R.) U^ld aLo with 
reference to the entry of “ nadarad ” in the re¬ 
cord of rights, that, evou if ih 3 expression 
meant that the custom had ceased to exist, the 
entry was not relevant to disprove the custom 
since, under the Rules framed by tbo Board of 
Revenue for the purpose of the settlempnt in 
which suoh record was prepared, the Settlement 
Officer was authorised to make an entry as to 
pre-emption only it the proprietors expressly 
demanded it and proved conclusively the exist- 
j ence of the custom, and since the entry within 
the meaning above given was one which the 
officer was not competent to make. A LI NASAR 

Khan v. Manik chand, 29 A. 90 = A w N 

1902, 207. [R., 13 C.W.N. 71 = 1 Ind Gas. 

376, 2 Ind. Cas 623.] 

: (194)— S. 35 -Chaukidar’s register of births 

and deaths , Admissibility cf—Public record .— 
An entry in a C haukidar 1 s register of births 
and deaths was relied upon as proof of the date 
of the birth of a person. The entry was admit¬ 
tedly not made bv the ChauJcidar and there 
was no evidence that it was made by any other 
public servant or that it was the duty of any 
public servant to make it. Held , that the 
register was not admissible under s. 35 of the 

Evidence Act. 8AA1PAT v. GAURI SHANKAR 

14 O.C. 68. 

095) S. 35— Ward's age—Entry in the 
Administration Report of the Court of Wards— 
Proper evidence .—An entry of the ward’s age in 
the Administration Report of the Court of 
Wards is evidence of his ago under e. 35 of the 
Evidenoe Act. Ari CHETTIAR v. RAMA 

Reddiar, 9 M.L.T. 214 = 9 Ind. Cas. 567. 

(196) — S. 35 — Admissibility of Butwara 

Chita—See BEN. ACT VIII OF 1885, ART. 3 1 
Ind. Cas. 807. * 

(197) 8. 35—Survey officer’s deoision as to 
tenure, binding effect, of until reversed by 
Courts decree Settlement officer’s statements 
of faots in dliarepatrak % are admissible in evi¬ 
dence as entries coming under s. 35— See BOM. 
ACT I OF 1880, bs: 20, 21, 21 B. 695. 

(198) —8. 35 — See CUSTOMS— PUNJAB— 

Miscellaneous, 121 p.l.r. 1902 = 97 P.R. 

1902. 

(199) —-S. 35—Examination of thugyi or 
revenue surveyor—Proof by him of entries made 
in ordinary oourse of duty—Entries admissible 
in evidence under s. 35, Evidenoe Act— Soe 
GIFT, 14 Bur.L.R, 30. 
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. (200) 8. 35 Judgments—Recitals of plead- must be made u by public servants in the dis- 
mgs—Admissibility in evidence of judgments charge of their offioial duties.” 8.90 cannot 
containing recitals of pleadings—See Mainte- apply unless it is shown that the original has 
NANCE GRANT, 3 C.L.J. 521. been lost or destroyed. JlJOYAMBA BAI 8AHIBA 


(201) —8. 35 — Batwara Khasra —Measure¬ 

ment papers—Proof— See PARTIES TO SUITS 
—ADDING PARTIES TO SUITS, 8 Ind. Cas. 
890. 

(202) —8. 35—See PRE-EMPTION — CON¬ 
STRUCTION OF WAJIB-UD-ARZ, 26 A. 549 = 1 
A.L.J. 278. 

(202-a)— S. 35—Entries in khewats and 
khataunis —Admissibility of, to prove existence 
of disputed mortgage— See BEN. Reg. VII OF 
1822, s. 9, 6 A.L.J. 197 = 31 A. 247 = 2 Ind. 
Cas. 215. 

(203) —S. 35 — See WAJIB-UL-ARZ, 8 Bom. 
L.R. 402 = 3 A.L.J. 415 = 10 C.W.N. 730 = 3 
C.L.J. 594 = 28 A. 488. 

(204) — 8. 35— See NOS. 75, 147, 148 ; supra , 

(205) —Ss. 35, 43, 4S—Entries Ln Wajib-ul- | 
arz of a village, admissibility in evidenoe of, as 
proof of family custom of inheritance— See 
HINDU LAW—ADOPTION, 3 A.L.J. 415, P.C. 

10 C.W.N. 730 = 8 Bom. L.R. 402 = 3 C.L.J. 
594=1 M.L.T. 171 = 28 A. 488. 

(206) —Ss. 35, 48— Proof of special custom — 
Village administration-papers , Admissibility of. 

—Oq the question of the existence of a special 
custom in the Bahrulia clan in Oudh excluding 
daughters from inheritance, the wajib-ul-arz or 
village administration-papers, direoted to be 
made by Reg. VII of 1822 and ascertaining and 
recording usages of the kind of the custom in 
question, were properly received in evidenoe 
under s. 35 of the Evidence Aot, though they 
had been prepared by the settlement officer’s 
subordinates and not by himself as required by ' 
the Regulation. [F., 9 C. 586, 15 M. 378, 3 ; 
C.L.J. 594 = 3 A.L.J. 415 = 8 Bom. L.R. 402 = 

1 M.L.T. 171 = 10 C.W.N. 730 = 28 A. 488, 
P.C.; £>., 11 M 116, 4 O.C- 71 ; R. t 15 C. 20 = 

14 I.A. 127, P.C., 12 A. 328. F.B., 12 A. 234, ! 
F.B., 20 C. 940, 1 O.C. 301, 25 A. 90, 8 O.C. 94, 

31 A. 247 = 6 A.L.J. 197 = 13 C.W.N. 1073 = 10 
C.L.J. 216.] Semble . Even if such papers 
were to be treated only as the recorded opinions 
of those likely to know the custom, they would 
be admissible in evidenoe under s. 48 of the 
Aot. Lekraj Kuar v. Mahpad Singh, 5 C. 
744 = 6 G.L.R. 593 = 7 I.A. 63, P.C. = 4 Sar. 93. 

(2 N.W.P. 395, Appr.) 

(207) —Ss. 35, 61, 62, 63--Statement in a judg¬ 
ment—Secondary evidenoe—Certified oopy of 
translation of judgment — See LIMITATION 
ACT* 1908, s. 19, 4 Ind. Cas. 579. 

(208) — Ss, 35, 65. 90— Ordinary correspond 
denee conducted by officials whether comes within 
the meaning of s, 35 —Secondary evidence — 
When admissible in evidence. —8. 35 does not 
apply to ordinary correspondence, though that 
oorrespondenoe might be conducted by officials, 
lor the entries must be in. something which is 
either “ a book, register/.or record/* and they «■ 


V. Venkgalakshmi ammal, 7 M.L. T. 117 = 5 
Ind. Cas. 827. (5 C. 886, 22 A 294 f R.) 

(209) — Ss. 35, 74 —Teiskhana register pre¬ 
pared by patwari , not a public document—S.16, 
Reg. XII of 1817.—A “ Tesikhna Register ” 
(so called from the number of columns in the 
statement or register) prepared by a peron who 
is called a patwari and submited to the Collec¬ 
tor, in accordance with the rules framed by the 
Board of Revenue under s. 16 of Reg. XII of 
1817, is not an offioial or a public dcoument. 
Though the objeot of the Register is to afford 
information to the Collector, y6t that does not 
make it binding as an offioial record of the facts 
contained in it. The patwari, who prepares 
the same, is not public servaut. He is a 
person, who is a servent of the zemindar. His 
duties are performed in the Serishta of the 
zemindar on information supplied by the 
zemindar and nobody else. Baij NATH 
8INGH v. 8UKHU MAHTON, 18 C. 534. [Di$s., 

3 O.C. 205 ; R., 23 C. 366.] 

(210) —Ss. 35. 74, 80. 90 —Public Record- 
Ancient documents — Presumption as to their 
genuineness—Production from prover custody 
— Mortgage — Acknowledgement of liability — 
limitation Act, 1877, s. 19.—ln a case where 
the question of age of a person at a certain time 
was disputed, the descriptive roll of that person 
prepared by a public officer, in accordance with 
his legal duties and a Patwari’s statement 
about an entry in the Revenue papers (both of 
which documents being mere than 50 years old) 
and the Municipal Register of Deaths are 
relevent under s. 35 and being public documents 
within the meaning of olause (iii) (i) of s. 74 of 
that Act and produced from proper custody they 
would be presumed to be genuine. ANIS-UB- 

Rehman Khan v. Beni Ram, 59 P.R. 1901. 

(211) — S. 36— Topographical Survey map — 
Admissibility in tviaence— Value as evidence — 
Presumption that entries are correct—Boundary 
dispute—Jungle land— Duty of Court to settle _ 
boundary , when evidence insufficient—Second 
appeal —Civ.Pro.Code. (Act XIVof 1882), s. 584 
— Error of law. —When the question was in 
whioh of two adjoining villages—the boundary 
line between whioh admittedly corresponded 
with the boundary line between two pergunahs- 
—the land in dispute was inoluded, held, that 
a Topographical Survey map of 1869, in whioh 
the boundary line between two pergunnahs 
was given was admissible in evidence under 
s. 36 of the Evidenoe Act. When pergunnah 
boundaries are found entered in such map, 
the presumption is that they were so entered 
iu pursuance of instructions received. 8. 36 
of the Evidence Aot does not require that 
the authority, under whioh map is pre¬ 
pared, must be authority given by statute. 
Assuming thatTopgographioal Survey maps were 
not prepared for revenue purposes, they are* 
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official documents prepared by competent per¬ 
sons, and with such publicity and notice to 
persons interested, as to be admissible and 
valuable evidence of the state of things at the 
time they were made. They are not conclu¬ 
sive and may be shown to be wrong, but in the 
absence of evidence to the contrary, they may 
be properly judicially received in evidence as 
correct when made. (7 C.W.N, 193 = 30 C. 
291, HO In cases of boundary disputes, the 
fact that no satisfactory evidence ao to posses¬ 
sion is obtainable, does not relieve the Court of 
the duty of settling the boundary line on the 
evidenoe before it. (21 C. 504, F.) Held, on 
second appeal, that, in the absence of better 
evidence, the lower appellate Court erred in 
law in not aooepting a Topographical 8urvey 
map as evidence of possession at the time the 
map was made. Gajhoo DAMOR SINGH v. 

KOTWOR JaGATPAL 8INOH. 11 C.W.N. 230 = 

9 C.L J. 413. 

(212) S. 36 Entry in thakbust map, if rele¬ 
vant evidence wider,— As the object of a thak¬ 
bust survey and map is to ascertain and deli¬ 
neate the boundaries of the estates borne on 
the Revenue roll of the district, the entry in a 
thak map that certain lands formed part of an 
estate becomes a relevant fact under s. 36 of 
the Evidenoe Act ; and such entries are evi¬ 
dence on which a Court may act. ABDUL 

Hamid Mian v. Kiran Chandra Roy, 7 C. 
W.N. 849. (7 C.W.N. 193, 9 C.L.R. 305 , Rel. ’ 
on ; 3 C.W.N. 99, 18 C. 225, R.) \F., 10 C.L. 

J. 527 ; R. t 35 C. 621.] 

(213) S. 38 — Unauhorised translation of 
the Code Napoleon .—An unauthorised transla¬ 
tion of the Code Napoleon is not a work to 
which reference can be made under s. 38. E. 

Christian v. Delanney, 26 C. 931 = 3 C.W. 

N. 614. 

(214) —S. 39—Account books, value of— See 

Mortgage-Redemption, 3 Ind. Cas. 291. 

- (215) — S. 40— Scope and application of.— S.40 
was intended to include all judgments which 
by law operate to prevent a Court, whether 
Civil or Criminal, from taking cognizance of a 
suit, or trying any particular issue, and admits 
as evidence all judgments inter partes which 
would operate as res judicata in a second suit. 

GUJJA LALL v. FATTEH LaLL, 6 C. 171 = 6 

C.L.R. 489. 

• (216)—S. 40— Bombay Land Revenue Code 
\V of 1879), s. 108— Bombay Kboti Act (I of 
1880), s. 17 —Conclusiveness of entry in survey 
record— Rea jadioata — Dhara land— Khoti 
land. —An entry in a record prepared under 

*be Bombay Land Revenue Code, by 
he 8urvey Officer, describing certain lands as 
Rnotx, is by foroe of s. 17 of the Bombay Khoti 
Aofci conclusive and final evidenoe of the liability 
thereby established, and the Civil Court cannot 

the entTy - t-R., 21 B - 236 I D > 21 

7?* 480.] And, under the circumstances men¬ 
tioned above, the evidenoe of a deoiaion other¬ 
wise relevant under s. 40 of the Evidenoe Act 
M proof of r*a judicata earlier than the date of 
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the survey entry, where a Civil Court adjudged 1 
the land to be dhara , and the evidenoe that the 
khots have never received that, are inadmissible 
for the purpose of depriving the conclusive 
effect of the entry by the survey authority. 
All these matters must have been shown to the 
survey officer before he arrived at the decision 
of which the record is the entry. RAMCHANDRA 

v. Raghunath, 20 B. 473 = P J. 1893, 142, 

(216 n)—8. 40— See NOS. 76, 77, supra. 

(217) — Ss . 40, 41, 42—Res judicata —Absence 
of jurisdiction — Collusion or fraud—Separate 
suit unnecessary. —When a subsisting judgment, 
order or deoree, relevant under ss. 40, 41 or 42 
of the Evidence Act, is set up by one party as 
a bar to the claim of the other ; the latter can 
show that the judgment order, etc., was deli¬ 
vered by a Court without jurisdiction or wib 
obtained by fraud or collusion, and it is not 
necessary for him to have it previously set 
aside by a separate suit. RanSI LaL v. 

DHAPO, 24 A. 242 = A.W.N. 1902, 38. (26 C. 

891 = 3 C.W.N. 670, 27 C. 11 = 3 C W.N. 660, 
20 A. 370, R.) 

(218) — Ss. 40. 44 — Decree under s. 32, Agra 
Tenancy Act—Right to plead that it was passed 
without jurisdiction — See RES JUDICATA 

—Miscellaneous, 6 Ind. Cas. 98. 

(219) — S. 41— Probate granted before Hindu 
Wills Act. — 8. 41, Evidence Act, applies to 
probates granted before the Hindu Wills Act. 

Grish Chunder Roy v. Broughton, 14 C. 

861. 

(220) — S. 41— Final judgment in prolate pro¬ 
ceedings—Operation of — S. 50, Act V of 1881. 
—A final judgmeut or order of a ccmeptent 
Court, in the exercise of probate jurisdiction, 
as conferring the status of executor to the 

! grantee of a probate, is conclusive proof of the 
| existence of such status and the fact that the 
will is genuine. It operates as a judgment in 
rem, and its effect oannot be nullified except by 
1 a proceeding for revocation of probate under 
! 8. 50, Act V of 1881. MONMOHINI GUHA v. 

Banga Chandra Das, 31 C. 337 = 8 C.W.N. 
197. [R. t 6 C.D.J. 453.J 

(221) —8. 41—Judgment of Court of Probate, 
a judgment in rem —Proceedings under Probate 
and Administration Aot, V of 1881, previous 
decision under Guardians and Wards Act (VlII 
of 1890) if res judicata —Civil Procedure Code, 

s. 13 — See Res judicata—adjudidations, 
16 M. 390 = 3 M.L.J. 121. 

(222) — 8. 41 —See NOS. 33, 77, 217, supra. 

(223) —Ss. 41, 42, 43 —Judgments in rem — 

See Customs—Punjab—Will, 14 P.R. 1912. 

(224) — 8s. 41. 44 —See ACT IV OF 1969, 
ss. 17, 20, 22 A. 270, F.B, = A.W.N. 1900, 59. , 

(225) — 8s. 41, 110— Question of status —Res 
judicata —Probate proceedings — S. 242. Indian 
Succession Act .—The expression “ legal charac¬ 
ter ” in s. 41, Evidenoe Aot, when it has 

* reference to a judgment of a Court of Probate, 



215 THE ALtLi INDIA DIGEST.* r. 216 i 

Evidence Act (1 of 1872)— continued. i Evidence Act (I of 1872)— continued. ; , { 


means the status of an Administrator or 
Executor and that only, though, when it has 
reference to a Matrimonial Court, it includes 
wife-hood and widow-hood, and a judgment of 
a Court of Probate is conclusive proof that the 
person to whom letters or probate have been 
granted has been olothed with the powers and 
the responsibilities of the deceased and of 
nothing else ; and a question of status decided 
by a Court of Probate can be raised again. 
This is in accordance with s. 242 of the Indian 
Succession Act. Ml NGWE ZAN v. Ml SHWE 
TAIK, U.B.R. 1910, 5th Qr., 61. (7 W.R. 339, 
U.B.R. 1902-1903. Vol. IT, Probate and 
Administration, p. 1, R.) 

(226) —S. 42— See NOS. 77, 217, 223, sjiprct. 

(227) — Ss. 42, 48— Proof of usage — Evidence. 

Where any question of right or custom is to be 

deoided, opinion of persons, who would be likely 
to know of its existence are, under?. 48, I.E.A., 
admissible in evidence. A judgment of the 
High Court, regarding the transferability of ten¬ 
ures held under similar conditions in an adjoin¬ 
ing village of the same pergunnab, is evidence of 
the usage of transferability, under s. 42, I.E.A. 

E. Dalglish v. Guzuffer HASSAIN, 23 C. 
427. [F., 26 C. 184.] 

(228) — S. 43— Relevancy of judgments in other 
suits .— Decrees iu former suits are relevant 
under s. 43, but not sufficient to bind those who 
are not parties to the suits. AZMUT ALI KHAN 
v. HARNAM, 61 P.R. 1875. 

(229) —S. 43 —See NOS. 11, 33, 44, 45, 49, 
77, 78, 79, 205, 223, supra . 

(230) — S 44—“ Not competent , ” meaning of — 

The words “ not competent ” in s. 44 refer to 
a Court acting without jurisdiction ; and a de¬ 
cree o! a Court in a suit which should have 
been dismissed as barred by s. 244 of th 9 Code 
of Civil Procedure, though wrong, could not be 
treated as passed by a Court not competent to 
pass it. KETLILAMMA V. KELAPPAN, 12 M. 
228. [F, % 21 B. 205.] 

(231) —S. 44— Scope. —8. 44 lays down not 
only a rule of law relating to evidence, but also 
a rule of procedure. RAJIB Panda v. LAKHAN 
SENDH MAHAPATRA, 27 C. 11 = 3 C.W.N. 

660. 

(232) — S. 44— Suit for rent by administrator 
—- Tenant's -plea that letters of administration 
were obtained by misrepresentation , if entertain- 
ablt — Fraud. — Plaintiff having obtained letters 
of administration to the estate of a deceased 
landlord sued a tenant for rent. The latter in 
his written statement objected that the letters of 
administration had been obtained upon a mis¬ 
representation by the plaintiff a3 to his relation¬ 
ship with the intestate : Held , that assuming 
that the letters of administration could be re¬ 
garded as an order within the meaning of s. 44 
of the Evidence Aot, the allegations of the de¬ 
fendant were not snoh as wonld entitle him to 
go into evidence for the purpose of proving 
that the letters of administration were invalid 


in law. That suoh a defence oould not be suc¬ 
cessfully raised so long as the letters of adminis¬ 
tration were not revoked by a competent Court* 
Payment of rent to the plaintiff by the defend* 
ant would afford the latter full indemnity 
against the claim of any other party. AMB1CA 

Charan Das v. Kala Chandra Das, 10 C. 
W.N. 422. (27 C. 11, 6 C.W.N. 787, D.) 

(233) — S. 44 —Compromise decree—Suit to set 
aside, on the ground that agreement obtained 
by exercise of uyidue influence—Suit maintain¬ 
able—Motion or application for review of judg¬ 
ment- — S. 44 of the Evidenoe Act does not pur¬ 
port to enumerate the grounds on which a 
deoree can be attacked by a separate suit. 
Whether or not a party may proceed by way of 
motion or application for review of judgment, 
he may proceed by suit in the matter of attack¬ 
ing a decree on any ground other than that 
of fraud. Held therefore, that a suit was 

: maintainable for the purpose of setting aside a 
: deoree based on an agreement alleged to have 
been entered into by the exeroise of undue in¬ 
fluence. Shami Nath Chaudhri v. Ramjas 
CHAUDHRI, 9 A L J. 1. 

(234) — S. 44 — Consent-decree. Binding char¬ 
acter of. — A consent-decree will, except in 
oases of fraud or collusion, be binding on all 
parties thereto, eo long as it subsists. A party 

j to such a decree cannot escape from its effects, 
merely by the plea that his consent thereto 
' was given by his pleader in excess of his autho¬ 
rity. The exceptional case of fraud or collusion 
will have to be specifically alleged and substan- 
i tiated by the party setting it up. BaIKANTHA 

Nath Roy Chowdhury v. Mohendra 
Nath Roy, 1 C.L J. 65. 

(235) — S. 44 —Decree fraudulently suffered 
by ancestor—Whether heir claiming property 
can set up fraudulent character of decree .— 

Where a Muhammadan suffered a fraudulent 
and collusive decree to be passed against him 
on the basis of a waqf in respect of hi3 proper¬ 
ties, with the intention of restricting the in- 
1 heritance to the property to his descendants 
and tying up the same for their benefit and so 
as to debar his collateral heirs from succession, 
held, in, a suit by the latter class of heirs after 
the ancestor's death for possession of their 
share of inheritance, that they were not pre¬ 
cluded from setting up the fraudulent charaoter 
of the decree in order to avoid its effect as 
against them. BARKAT-UN-NlSSA v. FAZIL 
Haq, 26 A. 272. (27 C. 11, 6 B. 70.3, 26 C. 

891, R.) 

(236) —8 . 44—Fraud— PLEADINGS as to 
FRAUD, 27 0. 11 = 3 C.W.N. 660, 12 C. 156. 

(237) —8. 44 — Set INSOLVENCY—MISCEL¬ 

LANEOUS, 21 B. 205. 

(238) —S. 44—Avoiding of judgment—Iooom- 
petenoy alleged must be, not latent, but patent 

—See Landlord and tenant—Miscel¬ 
laneous, 3 N.L.R. 185. 

(239) —8. 44 —Party to collusive proceedings 
—Right to plead collusion to avoid deoree— See 
Pleadings, 6 N.L.R. 177—8 ind. Cas. 1179* 
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(340)—8. 44 —See Sale—Sale in execu¬ 
tion OF DECREE—SETTING ASIDE SALE, 5 
C.W.N. 559. 

(241)—S- 44 —See NOS. 318, 324, supra. 

(342)—S. 45 — Opinion of witness as to 
market value of property—Evidence— Sec PRE¬ 
EMPTION—General, 4 O.C. 247 . 

(243)— S. 45— See NOS. 15, 33, supra. 

(344)— Ss . 45 and 65— Certified copy of regis¬ 
tered document, Admissibility o/.—Under cl. (e) 
or ol. if) to b. 45 a certified copy of a regis¬ 
tered document is not admissible in evidence. 
BANSARO V. Ghasi Gaontia, 13 C.P,L.R. 94. 
(12 C.P.L.B. 117, Diss.) 

(245) — S. 47 — Handwriting—Proof — Witness 
proving handwriting. —A witness need not state 
in the first instance how he koow 3 the hand¬ 
writing, since it is the duty of the opposite 
party to explore on cross-examination the 
sources of his knowledge, if be be dissatisfied 
with the testimony as it stands. It is per¬ 
missible and may often be expedient that the 
matters referred to in the explanation to s. 47 
of the Evidence Act, 1872, should be elicited 
on the examination-in-chief. Yet, it is within 
the power of the presiding Judge and often may 
be expedient to permit the opposing advocate 
to intervene and cross-examine so that the 
Court may be in a position to come to a 
definite conclusion on adequate materials as to 
the proof of the handwriting. SHANKAR v. 
Bamji, 3 Bom. L.R. 663 = 28 B. 58. 

(246) — S. 48 — Statement of persons as to 
existence of custom or usage — Admissibility .— 
The statements made by persons who are in a 
position to know of the existence of a custom 
or usage in their locality, are admissible under 

e. 48. Bariatullah 8arkar v. Pran Nath 
Nandi, 28 C. I8£. (-23 c. 427 , F.) [£., 8 

C.W.N. 235.] 

(247) — S. 48— Custom—Opinion of witnesses 
who give evidence ,—A general custom or 
general right may be proved by evidence, under 
s. 49 by the opinions of persons who would, be 
likely to know of its exitence, if it existed, 
such opinions are relovent, but such opinions 
must be given by witnesses who give evidence. 

Maung On v. Maung Shwe Bwin, i L.B.R. 

O A 


(248)—s. 48 —See Hindu Law—Widow 
12 C.W.N. 74, P.C. =9 Bom. L R. 1348 = 6 

G.L.J. 766 = 3 M.L.T. 1 = 6 A.L.J. 1 = 30 A. 1 
= 35 I.A. 1. 


(249) — S. 48—See NOS. 149, 205, 206, 
supra. 

(250) S. 49 — Special means of lcnowledqi 
Where witnesses, as members of a family, in 
Bpeoial moans of knowledge, as to the usa 
of the family, their evidence will be relevi 
under this section, so far as the existence 
auoh usate is oonoerned. SHYAMANAND E 

Mohapaqra v. Rama Kanva Das Mai 

r A r ? 7 A, .n^ [^versed, 6 A.L.J. 874' 

C.L.J. 497, P.O.l 
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(251) —8. 49— See No. 149, supra. 

(253) —8. 50—See ADULTER VT, 5 C. 56G = 5 
C.L.R. 697, F.B. 

(259)—8. 50—See NO. 150, supra. 

(254) —8s. 55, 57, 58 (2)—Judioia! not ioe of 
facts of public history— See LIBEL, 14 C.W.N. 
713 = 6 Ind. Cas, 81 = 37 O. 760. 

(255) — Ss. 56, 57—Under section 4 of Aot 
II of 1855, the Court is entitled to refer to 
entry made by its own Nazir. NlLKUNT 

CHACKERBUTTY v. Sheo Narain Koonwar, 

8 W,R. 276. 

(256) — S. 57— Printed letters—Admission of 
secondary evidence—Right to reject in appeal — 
Canon-Law usage — Trustee—Rights of — S. 30 
of the C iv. Pro, Cede — Limitation, —In a suit for 
declaration that a church and its properties 
were trust and that plaintiffs were its trustees 
and for possession of the same from defendants, 
oertaiu documents oonsistiDg of printed letters 
of the Priests of the Jesuit Mission in the 
Madura District, dated about 75 years ago, 
were admitted in evidence under s. 57, Evi¬ 
dence Act, as books of reference to prove the 
history of Christianity and especially of the 
Homan Catholic Mission. Held that, though 
the books were admissible to prove facts of 
public history, they could not be relied on to 
prove where certain particular Missionaries were 
living or when they died. The Court can dis¬ 
pense with evidence only of what may be re¬ 
garded as notorious facts of public history. 
Where the lower Court has received secondary 
evidenco of oertain documents, the Court in 
Appeal would be slow in rejecting the same on 
the ground that there was no satisfactory ex¬ 
planation for the non-production of the originals, 
b or the determination of questions regarding 
temporal rights in Homan Catholic Churches, 
the authority of Canon Law may be invoked. 
A single trustee is not entitled to recover 
possession of the properties appertaining to the 
trust from another trustee by evicting him T 
though he may be entitled to maintain a suit 
in ejeotmeut against a straDger on behalf of 
the trust. A complete repudiation by a trustee 
ol the trusts in which he is bound to hold the 
properties committed to his charge for the 
benefit of others’ works a forfeiture of his 
office, so as to entitle the Court to decree his 
eviction from the properties in his possession, 
even though there is no prayer in the plaint to 
remove the defendant from the office of trus¬ 
tee. Under s. 30 of the Code of 1882, the Court 
has the power to allow a plaintiff to sue some 
persons as representing themselves and others 
having the same interest in the subject-matter 
of the suit, and the consent of the defendants 
on record is not necessary to enable the Court 
to do so, as otherwise it would be in the power 
of parties to prevent a plaintiff from availing 
himself of the benefit of s. 30, Civ. Pro. Code 
(A.W.N. 1888, 102, R.) Where the defendants 
claimed to hold oertain moveables as belonging 
to the oburoh and did not set up their own 
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right, the plaintiffs’ trustees are not barred by 
limitation from recovering tbe same, as the right 
to the properties of the trust go with the right 
to the office of trustee. AMB.4LAM PAKKIYA 

Udayan v. Right Reverend j.m. Barthe, 
(1912) 1 M.W.N. 152. (23 M. 271, 17 C. 3, F.) 

(257) — S. 57 —Palayam, History of — Nelson's 
Manual , Admissibility in evidence of .—A docu¬ 
ment may be referred to in connection with 
ancient facts of a public nature, provided it is 
an approved, publio and general history. It is 
provided by p. 57 of the Indian Evidence Aot 
that on all matters of public history, literature, 
science or art, the Court may resort for its 
aid to appropriate books of reference. Mr. 
Nelson’s Manual of the Madura District was 
compiled and published under the orders of the 
Madras Government and oontaius frequent 
references to official documents, and it was ! 
referred to by the Privy Conncil in L.R. 1 I.A. 
314. Therefore, it is an appropriate book of 
reference in connection with the question 
whether a palayam was one of the group of 
Dindigul palayams whoso history forms part 
of the political history of tho District of Madura 
prior to British rule. VlRA CHINNAMMAL v. 
Akulu AMMAL, 1 M.L.J. 326. 

(258) —S. 57—See NOS. 16, 149, 254, 255, 
supra t 

(259) —S. 57, els . 6. 7— Document 30 years 
old—Fact of appointment not proved—Seal not 
legible .—Where a document of 1820 purported 
to be a copy of a decision passed by one A, a 
Kazi, or Sudder Ameen of Chittagong, but there 
was no evidenoe that the person held such 
appointment and the seal upon the copy pro¬ 
duced was not legible, held that, as there was 
no Offioial Gazette in which the appointment 
was made, existing then, and as there was no 
certificate that the copy was a true copy, the 
document was not admissible notwithstanding 
that it was more than thirty years old. J AKER 

Adi Chowdhry v. raj Chunder Sen, 

10 C.L.R. 469 = 8 C. 831, Note. 

(260) —S. 57 (7) — Interpretation of— See Civ. 
PRO. Code, 1908, s. 139, O. IX, r. 5, 5 Ind. 
Gas. 537. 

(261) —S. 57 (8)— See ABATEMENT OF 

Appeal, 5i P.R. 1886. 

(262) —S. 57, ols. (8) and (13) —Sec U.P. ACT 
XXII OF 1886, 4 O.O. 182. 

(263) — Ss. 57, 60— Science , Evidence of books 
of* —Under the provisions of the penultimate 
paragraph of s. 57 and of the first proviso of 
8. 60 of the Evidenoe Aot. Taylor’s Medicial 
. Jurisprudence may be referred to. HATIM v. 
EMPRESS, 12 C L.R. 86. 

(264) —Ss. 57, 87— See EVIDENCE—MIS¬ 
CELLANEOUS, 15 M. 241. 

(265) — S. 58 —Document admitted by the 
-opposite party need not be proved .— -Under 8. 58 

of the Evidence Aot no faot need be proved 
•which the parties agree to admit at the hearing 
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or which by any rule of pleading in foroe at the 
time they are deemed to have admitted by 
their pleadings. Where a plaintiff admitted, in 
a written statement in a former suit and in his 
oral examination in the suit in question, an 
agreement set up by the defendant by whioh 
the plaintiffs undertook for consideration not to 
redeem a mortgaged land till after the death of 
the defendant, but declined to be bound by it, 
held that the defendant was not, in the face of 
the plaintiff’s admission bound to adduce 
evidence cf the agreement. MAUNG KAT v. 
Maung SO, U.B R. 1897-1901, Vol. II, 379. 
(3 M.H.C. 342, 5 B. 143, 24 C, 20, R. ) [£., 

U.R.R. 1897-1901, Vol. II, 556; F,, U.B.R. 
1904, 3rd Qc., Buddhist Law—Inheritance. 1, 
U.B.R, 1907, 1st Qc., Evidenoe, l.] 

( 266 ) — S. 58— Document admitted by the other 
side need not be proved—Insufficient stamp — Dis- 
rnissal of suit Practice' —When an agreement 
sued upon is admitted by the defendant, proof 
of it is dispensed with. A Court cannot dismiss 
a suit based on an admitted document, on the 
ground that the document was not sufficiently 
stamped. RAHIMTOLLA v. H. MURRAY, 11 
Ind. Cas. 810. 

(267) —S. 58— Dcc7iment--Non-registratien. — 

Where a document is by reference included in 
the plaint or written statement, and its terms 
and execution admitted on the record by the 
pleadings it is not necessary to prove it or put 
it in evidenoe and its non-registration is im¬ 
material. Maung Kyaw Yan v. Maung Po 
Win, U.B.R. 1904, 3rd Qr., Evidence, 1. 

(269) 8. 58—Defendants deemed to have ad¬ 

mitted notice—Proof of notice dispensed with 

under See CONTRACT ACT, 1872, s. 73, 9 Ind. 
Cas. 470. 

(269) —8. 58— See JURISDICTION — QUES¬ 
TION OF JURISDICTION, 12 Bom. L.R. 712. 

(270) —9- 53—Mortgage admitted—No proof 
required— See MORTGAGE—GENERAL, 11 Ind. 
Oas. 850. 

.(271)—S. 58— See NO. 254, supra. 

(272) — 83 . 58 and 91—Distinction between 
evidentiary admissions and admissions by 
pleadings—Admission by pleading not exoluded 
by 8. 91 — See SALE—GENERAL, U.B.R. 1907, 
Evidence, 1. 

(273) — Ss. 58, 110—Conditional sale—Re¬ 

demption— Re-purohase — Sale-deed unregis¬ 
tered— Admission—Suit for possession—Burden 
of proof— See SALE—GENERAL, 9 Ind. Cas, 
770. 

(274) —S. 60— See NOS. 149, 263, supra . 

(275) —3s. 60, 67— Proof of execution of deed. 
—To prove the execution of a bill of sale execut¬ 
ed in their favour by tbe plaintiff’s father, the 
defendants called a Kaei , who deposed that 
the vendor came before him, aooompanied by 
witnesses, and acknowledged the execution of 
the deed, whioh was then registered. The lower 
appellate Court found it was sufficiently proved. 
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On speoial appeal to the High Court, it con¬ 
tended that the execution was not sufficiently 
proved under 8. 67, Act I of 1872. Held, 
the proof of execution wa9 sufficient ; direct 
evidence of the handwriting of the executant 
was not necessary under e. 67. It was not 
intended by s. 60 to exclude circumstantial 
evidence of things which oan be seen, heard or 

felt. Neel Kanto Pandit v. Juggobund- 

HOO GHOSE, 12 B.L.R. App. 18. [ Rel. on , 

37 C. 470 = 11 C.W.N. 148.] 

(276) — Ss . 60, 67, 68 and 69— Proof of docu¬ 
ment—Prozedure to be followed in vroving mort¬ 
gage-deeds — Attesting witnesses, absence of, not 
accounted for, —The plaintiffs sued the hsir 3 of 
a mortgagor ou a mortgage-deed, execution of 
which was denied. In order to prove the deed, 
witnesses were examined who were acquainted 
with the hand-writing of two of the attesting 
witnesses, who were admittedly dead. There was 
no evidence on record to show that the other 
attesting witnesses were not alive or were not 
aubjoot to the process of the Court There was 
only a statement by the plaintiffs’ Pleader to 
the effect that he had been unable to ascertain 
their whereabouts: Held , that, under the pro¬ 
visions of the Evidence Act, evidence oould not 
be admitted to prove the signature of the attest¬ 
ing witnesses until the absence of all the attest- i 
ing witnesses had been duly accounted for. 

Swamidin Singh v. Kaniz Fatima, 'll Ind. 
Gas. 223. 

(277) — S. 61 — See NO. 207, supra. 

(278) — Ss, 61, 65, 66—Copy of document 
admitted in evidence in Court below without 
objection—No objection ti he allowed in appellate 
Court. — Where a copy of a document is admit¬ 
ted in evidence in the Court below without any 
objection, objection to the admissibility of the 
same should not be allowed in tbe appellate 

Court Kishori Lad Goswami v. Rakhal 
Das BANERJI, 31 0. 153. (26 0. 53, Diss.) 

(279) —8. 62— See No. 207, supra. 

(980) —Ss. 62, 63 (4) — See LEASE—CON¬ 
STRUCTION OF LEASE, 6 C L.J. 572. 

(281) —Ss. 62, 64, 65, 91, 99—Inadmissible 
documents, secondary evidence of, inadmissible. 

See Registration act, 1903, ss. 17, 49, 5 N. 
L.R. 70 = 2 Ind. Cas. 244. 

(282) — Ss, 62, 91, 110— Burden of proof— 
Civil Justice Recr. 18—“ Res judicata"— 
The parties here had been in dispute as to the 
original ownership of the whole property of 
whioh the land now olaimed forms a portion, 
and in previous litigation it had been decided 
that the award upon which the deceased defen¬ 
dant Maung Shwe Waing sued as representative 
of the former mortgagor was not genuine. In the 
present proceedings the position of the parties 
was reversed as regards the portion of land in 
dispute, Ma Hoin Nwe, the former defendant 
under whom the plaintiffs olaim as heirs, 
being represented by mortgagor, and the former 


plaintiff Maung Shwe Waing being represented 
as mortgagee. Under these oiroumsfcances, 
it seemed at least open to question whether the 
parties were previously “in the same rights” as 
required by b. 18 of the Civil Justice Regula¬ 
tion to raise the bar of res judicata. The original 
mortgage-deed would in accordance with usage 
be with the mortgagee, and as the mortgage 
was denied no such dooument was, of course, 
forthcoming. On such occasions it was also 
the usage to make the dooument in duplicate 
or counterpart, the mortgagee taking one and 
the mortgagor the other, and in this instance 
the evidence showed that this praotice was in 
effect followed. In strictness, therefore, each 
part would be primary evidence of the doou¬ 
ment under s. 62 of the Evidence Act, and 
secondary evidence would not be admissible 
until the non-production of both parts had 
been duly accounted for. Tbo plaintiffs failed 
to prove the execution cf the counter part pro¬ 
duced. and even if that should not be treated as 
a counterpart they oould not succeed because 
they had not produced the best evidence. 
Defendant being in possession of the land the 
burden of proving that the plaintiffs were en¬ 
titled to deprive him of such possession lay on 
the plaintiffs, and the plaintiffs had not satis¬ 
factorily proved such olaim. MAUNG Ya 
Baing v. Ma Kyin YA, U.B.R. 1892-1896, 
Yol. II, 234. [/?., 2 U.B.R. 1892-1896, Vol. 

H, 377.] 

(283)—S. 63 — Secondary evidence—Copy of 
copy— See FOREST LANDS, 15 M.L J. 147 = 28 
M. 257. 

(294) —S. 63 — See MORTGAGE — REDEMP¬ 
TION, 11 O.C. 295 (B). 

(295) —S. 63— See REMAND, 24 W.R. 232. 

(296) —S. 63— See Nos. 207, 280, supra. 

(287)— S. 64— Copy of document admitted, 
without objection in Court of first instance — 
Whether objection could be taken in appeal as to 
its admissibility . — The only question in the 
suit was whether the Court oi first iostanoe 
was right in having admitted a copy of a sale- 
certificate in place of the original, whioh was 
not proved to have been lost. Held , that, 
when the copy was filed by the defendant, 
plaintiff did not take any objection to its 
admission. Consequently, no objection oould 
be entertained in appeal as to its admissibility. 
Thet She v. Maung Ba, 3 L.B.R. 49. 

(298)—S. 64 — See No. 289, supra . 

(289)—S. 65 — Secondary e vidence—Document 
proved to have been returned to debtor—No 
notice given—Admissibility of secondary evi¬ 
dence-Promissory note , Suit on—Execution and 
payment of interest—Proof of earlier note not 
necessary. —The lower appellate Court admitted 
oral evidence as to a previous promissory note 
in lieu of whioh the promissory note in suit 
was executed, and gave it as his ground for 
such admission of oral evidence that the origin¬ 
al note was destroyed. The facts on the 

reoord showed that the old note was returned 
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to the debtor when the new one was executed* 
Held, that secondary evidence of the contents 
of the previous note would be admissible only 
if notice to produce were first served on the 
defendants. As in this case no such notice was 
served, the secondary evidence of the previous 
note was not admissible. In a suit on a 
promissory note, the evidence as to the earlier 
note is not essential for the success of the suit, 
when the execution of the note in suit and the 
payment of interest on it are satisfactorily 
proved. MAUNG BAN HLA V. SUBRAMANIAM 

Chetty, 12 Ind. Cas. 861. 

(290) — S. 65 —Secondary evidence—Question 

of admissibility of, ordiyiarily for Court of first 
instance—Party tendering such evidence must 
show that it is cidmisible. —Secondary evidence 
of the contents of a document may be Riven 
when the original is lost. It is, of course in¬ 
cumbent on the person who tenders secondary- 
evidence to show that it is admissible. Where 
the question was whether the lower Court’s 
judgment that secondary evidence of the con¬ 
tents of a document, on which the plaintiff 
relied, was inadmissible was right, held that 
the party, who tendered secondary evidence, 
must show that it was admissible : and the 
question of admissibility is ordinarily for the 
Court of first instance to decide. If the legisla¬ 
ture had intended to place registered documents 
on a specially favourable footiug as regards 
their proof by secondary evidence, it would 
doubtless have done so explicitly. ABDUL 
RASACK v. MAU, U.B.R. 1897 1901, Yol. II, 
382. (19 0. 438, Cited) [R., U.B.R. 1907, 

4th Qr., Evidence, 13.] 

(291) — S. 65— Public document — Secondary 
evidence other than certified copy, admissibility 
of when document is lost .—When a public docu¬ 
ment has been proved to be lost and it is also 
proved that no certified copy of the original is 
available, secondary evidenoe other than a 
certified copy is admissible. So long as the 
original is in existence no secondary evidence 
other than a certified copy is admissible. 

Syad Pir Shah v. Gulab Shah, 63 P.R. 
1878. 

(292) — S. 65— Registration copy—Copy of 
public document — Admissibility of. — A certified 
copy obtained from the registration office is not 
a copy of the original document and is not 
therefore admissible under ol. (e) or cl. (f) of 
a. 65, but it is a copy of a public document and 
it is therefore admissible as secondary evidenoe 
of such public dooument. RADHAKISAN 
MARWARI V. MT. Sona Bai, 17 C.P.L.R. 161. 
(12 C.P.L.R. 117, D.) 

(293 & 294)—8. 65—Admissibility of evidence 
as to opinion— See Trade MARK, 15 M.L.J. 45 
F.B. 

(295) —B. 65—See NOS. 80, 95, 151, 208, 244, 
278, 281 supra, and No. 330, infra. 

(296) — S. 65, cl. (e )— Sale certificate — Public 
document—Secondary evidence .— A sale certifi¬ 
cate granted under a. 259 of the Civ. Pro. Code, 
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1859, is a document of title. Such a sale 
certificate, iu the hands of the purchaser at an 
auction sale, is his title-deed and he can, if he 
be so minded, refuse to produce it in the Court; 
but in that case secondary evidenoe of the same 
will be admissible under s. 65 (c) of the 
Evidence Act, 1872. Per Candy , J .—A certifi¬ 
cate of sale granted under the Civ Pro. Code is 
a document of title, but is not a public docu¬ 
ment under the Evidence Act, so as to allow 
secondary evidenoe of it to be given under 
s. 65 (c) of the Aot. VaSANJI v. HARLBHAI, 2 
Bom. L.R. 533. 

(297) — S - 65, els . (?) and (f)—Certified copy 

of registered instrument , Admissibiliny of —A 
certified copy of a registered instrument is not 
admissible under cl. ( e) or (f) of s. 65 of the 
Evidenoe Act. Hazari LaDli v. MANNOO 
Ladd, 10 C.P.L.R. 59. (5 C. 568, 7 C. 98, R.) 

[ R ., 13 C.P.L.R. 94, 12 C.P.L.R. 117, 17 C.P. 
L.R. 161.] 

(298) —S. 65, ols. (e) } (g) —Evidence of record- 
keeper and clerks as to general result of their 
examination of records — Admissibility — See 
Civ. Pro. Code, 1908, O. XX. r. 2, n C.W. 
N. 501 = 34 C. 293. 

(299) — S • 65 (/)— Registration office copy of 
sale-deed , when admissible — Registration Act 
( III o/1877), s. 57 (5).—A Registration office 
copy of a sale-deed is inadmissible in evidence 
under s. 65 (1) of the Evidence Aot to prove the 
contents of the original sale-deed, unless a case 
for the reception of secondary evidenoe is made 

out. Munnan v. Na.TMUN, 11 Iod. Cas. 30. 

I 

(300) — Ss . 65, 66, 86— Foreign proceedings 

I Proof of. —8eotion 86, Evidence Act, 1872, lays 
down that if a copy of a foreign judicial record 
purports to be certified in a given way, the 
Court may presume it to be genuine and 
accurate. The seotion, however, does not 
exclude other proof ; for under s?. 65 and 66 of 
the Evidenoe Act, secondary evidence may be 
given of public documents, without notice to 
the adverse party, when the person in possession 
of the document is out of reach of, or not 
subject to, the process of the Court. HARA- 
NUND ROY V. RAM GOPAL, 2 Bom. L.R. 562. 

(301) —Ss. 65 (e),66 (2)—Redemption, suit for 

— Mortgage-deed— Notice to produce— Secon¬ 
dary evidence — See MORTGAGE — REDEMP¬ 
TION, A.W.N. 1988, 147. » 

(302) —Ss. 65 (e), 74 (i) (iii)— Probate—Copy 

— Proof — Admissibility — Probate granted in 
Australia — See WILD—GENERAL, Hind. Cas. 
261, 

(303) — S. 65, cl. (e) and s. 74, cl. (2)— Certi¬ 
fied copy of a registered deed, admissibility of , 
to prove existence condition, and contents of the 
original—Public document — Registration Act , 
s. 57. —Held, that a mortgage-deed registered 
aooording to law is under s. 74, olause (2) of 
the Indian Evidenoe Aot a public document 
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and its existence and condition oc contents 
may under section 65 (i) of the said Act read 
with section 57 of the Registration Act be 
proved by a certified copy. BENI PERSHAD v. 
Bahai LAE, 7 O C. 827. [ Overruled . 7 O.C. 

365.] 

(304) —'8s. 65 (e) and (f) aud 74 (2)—See 

Registration act, 1903, e. 57, 7 O.C. 365. 

(305) — Ss. 65, 79— Evidence—Certified copy 
— Proof of execution of original document —In 
a suit for declaration of title to immoveable 
property, the plaintiff tendered in evidence 
what purported to be a certified copy of a peti¬ 
tion signed by the defendant in certain revenue 
proceedings. The defendant denied the genuine¬ 
ness of the document and execution of the 
original was not proved. Held that s. 79 of 
the Evidence Act (£ of 1872) would not 
authorize the presumption that the original 
document was executed by the defendant ; that 
s. 65 carried the oase no further, as it was still 
necessary to prove execution of the original and 
that it was in fact what, judging from the 
oopy, it purported to be ; and that the docu¬ 
ment was not admissible in evidence. REHLO 
V. Jai Devi, A.W.N. 1889, 190. 

(306) — Ss. 65, 91 — Document — Secondary 
tvidence ,—The question in the case was, who 
was the owner of three parcels of land claimed 
by plaintiff. These parcels of land* came into 
the possession of Maung Pan and Maung Po 
Ni or of the former, by virtue of oertain docu¬ 
ments which were in Maung Pan’s custody. 
The plaintiff removed them from his custody 
surreptiously. 8be said she put them back 
in the old place. The burthen of proving this 
was on her, and her own word on the subject 
was quite insufficient. The plaintiff was a 
wrong doer in this matter and every presump¬ 
tion was against her. 8. 91 of the Evidence 
Act forbids any evidence to be given of the 
terms of a contract, or of a grant or of any 
other disposition of property, when they have 
been reduced to the form of a document, except 
the dooument itself or secondary evidence of 
its contents in cases in whioh secondary 
evidence is admissible. Section 65 provides for 
the giving of secondary evidence. The plaintiff 
had not established the preliminary facts neoes- 
sary for the admission of secondary evidence, 
and all the evidence on the record touching the 
oontents of the documents was irrelevant and 
useless for purpose. Suit dismissed according¬ 
ly for want of admissible evidence. MAUNG 

Pan V. MA Bwjn, U.B.R. 1892, 1896, Yol. II, 

847. 

(307) —8s. 65 and 91— See CAUSE OF ACTION. 
42 P.R. 1895. 

(308) — Ss. 65 (6), 167— Civ. Pro. Code . 1877. 
a. 578 Secondary evidence , Improper admission 
^/•“rThe appellant sued under s. 93 (1) of Act 
X? 1 *! of 1873, to cancel a lease, for the breach 
of its conditions, produoing a oopy of the lease 
aa evidenoe of its existence and of its conditions. 
The original of the lease was in the possession of 
the respondent who did not deny the existence 
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of the lease nor raise any objection to the admis¬ 
sion of the oopy as evidence of its existence or 
of the oonditions of the lease. Held , that the 
non-production of the original lease would not, 
under the circumstances of the oase, be detri¬ 
mental to the maintainability of the suit, and 
that the suit should be decided on its merits. 

ata Husain v. Jamna das, A.W.N. 1881, 9. 

(309) —8. 66 —See NOS. 28, SO, 278, 300, 
301, supra . 

(310) — S. 67— Writer of document , if neces¬ 
sarily to be examined in proof of document. —S. 
67 does not require the subscribing witnesses 
to a document necessarily to be produced. Nor 
does the Act require the writer of a dooument 
to be examined as a witness. ABDOOE ADI v. 
ABDOOR RUHMAN, 21 W.R. 429. 

(310-a)—8. 67—See NOS. 275, 276, supra . 

(311) —8s. 67, 32— See Deed—Execution 

OF DEEDS, 11 B. 690. 

(312) —S. 68— Attesting witness to mortgage 

document not called — Admissibility of docu¬ 
ment in evidence to enforce personal covenant. 
—Where an attesting witness is necessary to 
the validity of an instrument, a person who 
was such witness must be called, if available, 
whatever be the purpose for which the instru¬ 
ment is produced. So, where a person omitted 
to take proper steps to cause the attendance of 
the only available attesting witness to the 
mortgage-deed on which he sued, and the lower 
Courts admitted the document in evidence, for 
the purpose of enforcing the personal covenant 
in the bond, held that the section prohibits 
the proof cf execution of the document other¬ 
wise than by the evidence cf an attesting wit¬ 
ness, and that it is impossible to 7iew the ques¬ 
tion of the execution with reference to the cove¬ 
nant to pay, as severable from the execution of 
the document, in so far as it creates the security. 
Where the requisite attestation is wanting, 
that involves a question exclusively a 9 to the 
validity of the transaction ; whereas, where an 
attesting witness, who ought to have been 
called, has not been called, that raises a ques¬ 
tion exclusively as to proof and admissibility. 
Veerappa Kavendan V. CHINNAMUTHU 
Ramasawmy Kavendan, 2 M.L.T. 175 = 17 
M.L.J. 213 = 30 M. 251. (18 M. 29, D.) [£ 

32 M, 410=19 M.L.J. 584 = 1 lnd, Cas. 1.] 

(313) — S . 68— Writer of document signing his 

name at the foot of it but above executant's 
signature , if attesting witness. —In this case, the 
scribe of a dooument, which was required by 
law to be attested, signed his name at the end 
of the body of the dooument, but above the 
executant’s signature. Held , that such signing 
did not constitute the scribe an attesting wit¬ 
ness within the meaningof s. 68, Evidence Act- 
BAHADUR v. BALCHAND, 5 N.L.R. 3 = 1 lnd. 
Cas. 179. (20 A. 532, Diss ; 2 N.L.R. 10, 14 

C.P.L.R, 42, 27 B. 91, 26 A. 69, 31 M. 215, 
20 A. 532, R.) IF., 6 N.L.R. 152.] 

(314) — 8. 68 — Mortgage — Attestation — Proof. 
Where only one attesfcator proved a mortgage 
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bond attested by more than two witnerses and 
where its due execution was not denied, held, 
that having regard to s. 68, the document may 
be taken as properly proved. NUND KlSHORE 

Lad v. Kanee Ram Tewary, 29 C. 353 = 6 C. 

W N.395. 

(815)—S. 68 — Mortoage-deed — Attesting 
witness not examined—No objection taken to 
admissibility cl mortgage-deed in first Court — 
Waiver of objection .—Where no objection was 
taken to the admissibility of a mortgage-deed 
in the Court of first instance oa the ground 
that the deed had not been proved by the 
examination of one attesting witness at least, 
as provided in s. 68 of the Indian Evidenoe Act, 
the objection must be considered to have been 
waived and could not be taken in appeal. 
PONNAMMAL V. KADITH1THA MOODELLY, 

13 M.L J. 143. 

(316) — S. 68— Transfer of Property Ac', 1882, 
s. 59— Admissibility cf an unattested mortgage- 
bond to prove debt. —An unattested mortgage 
document cannot be proved even as containing 
a personal covenant to pay. S 68 of the Indian 
Evidence Act exoludes it. Madras DEPOSIT 

and Benefit society, Ltd. v. Oonna- 

MADAI AMMAL, 18 M. 29. [Not Appr., 30 M. 
284 = 17 M.L.J. 167 = 1 M.L.T. 416 ; B., 30 M. 
251 = 17 M.L.J. 213 = 2 M.L.T. 175, 53 P.W. 
R. 1907, 17 M.L J. 39, 32 M. 410 = 19 M.L.J. 
584 ; £)., 26 C. 222.] 

(317) — S. 68 —Surety bond — Attestation. — A 

surety-bond, so far as it creates a mere money 
or personal liability, does not require to be 
attested, aud s. 68, I.E.A., does not therefore 
apply. BONATUN SHAHA v. DlNO NATH 
SHAHA, 26 C. 222 = 3 C.W.N. 228. 18 M. 29, 

Diss.). 

(318) —S. 69— Hindu Taw — Joint family pro¬ 
perty , Presumption as to—Property purchased 
from joint funds—Joint family property , exist¬ 
ence of, necessary to raise . presumption as to 
jointness .—In order to prove a sale-deed, it is 
not necessary, under s. 68 of the Evidence 
Act, to examine a marginal witness, as the sale- 
deed is not a document whioh is required by 
law to be attested. In order to establish that 
property purchased by a member of a joint 
family is joint family property, it must be shown 
either that it was acquired from the common 
funds or that the family of which the purchaser 
is a member possessed joint property. Without 
such proof the presumption that the property is 
joint family property cannot arise. GOFAD v. 
BISHUNATH, 10 Ind. Cas. 64. 

(319) —8. 68—Essentials of attestation— 

Position of scribe— See ATTESTATION, 6 N.L. 
R. 152. 

(320) —8. 68— See Deed—ATTESTATION OF 

DEEDS, 2 C.W.N. 603. 

. • * 

(321) —8. 68— See MORTGAGE—GENERAL, 
1 Ind. Cas. 1, F.B. = 32 M. 410 = 19 M.L.J. 584, 
6 C.W.N. 454. 

(322) —8. 68—See MORTGAGE—FORM OF 
Mortgages, 29 o. 356=6 C.W.N 396. 
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(323) —8. 68— See SCRIBE, 5 C.W.N. 454. 

(324) —8. 68 —See TRANSFER OF PROPERTY 
ACT, 1882, e. 59, A. W.N. 1897, 146. 

(325) —S. 68—Sec No. 276, supra , and NOS. 
330, 716, infra . 

(326) —8s. 68, 69, 70—Co-executant if may 
attest execution by others — See TRANSFER OF 
Property act, 1882, s. 58, 14 C.W.N. 1046 
= 7 Ind, Cas. 735. 

(327) — S. 69— Sse Nos. 276, 326, supra , and 
No. 716, infra. 

(328) —S. 70-“ Admission ” applicability of 
the term. —The term “ admission,” in s. 70, 
relates only to the admission of party in the 
course of the trial of a suit, and not to the 
attestation of a document by the admission of 
the party executing it. ABDUL KARIM v. 
8ADIMAN, 27 C. 190. 

(329) — B. 70— See No. 326, supra. 

(330) — Ss. 70, 65 (6), 68— Meaning of “ ad¬ 

mission” in s. 70— Effect of admission of exe¬ 
cution made before the Registering officer .— 
8. 70, Evidence Act, relates only to the admis¬ 
sion of a party in the course of the trial of the 
suit in which the document to be proved is 
produced. An admission of execution before 
the Registering officer when the deed was regis¬ 
tered does not suffice to bring s. 70 into opera¬ 
tion. BUDHA V. SARWAN, 7 N L.R.85. (27 

C. 190, F. ; 1 C.W.N. ccxxii, 2 N.L.R. 10, R.), 

(331) — Ss. 70, 114 — Proof of execution of 
mortgage-deed — Attesting witnesses — See 

Transfer of Property act, 1882, e. 59, 

7 C.W.N. 384. 

! (331 a) —B. 72— See No. 573, infra . 

(332) — S. 73— Lessors 9 signatures on pottahs. 
—In this oase the ryots swore to have got their 
pottahs from the hands of the persons who pro¬ 
fessed to sign them. Held under s. 73, it "prov¬ 
ed to the satisfaction of the Court ” that the 
signatures were those of the lessors. TARA 
PERSHAD Tangee v. LUKHEE NARAIN Pau- 
RAI, 21 W R. 6. 

(333) — S. 73 — Signature — Comparison — 

Finding based on — Legality—No interference 
in second appeal. —Comparison of signatures is 
one of the modes of proving handwriting. 
Although where there is no other evidence, such 
proof would bo regarded hazardous and incon¬ 
clusive, it cannot be regarded as an error in 
law to base the conclusion on such proof alone, 
and a Court of Second Appeal would have no 
power to set aside a finding based on such 
comparison. PASUPUDETI VENKAMMA, 11 M. 
L.T. 424. (10 C. 3047, D. ; 37 C. 467, «.). 

(334) —S. 74 — Public documents .— Docu¬ 
ments purporting to be abstracts from, or copies 
of, Government measurement ohittas, produced 
from the Colleotorate. there being nothing to 
show that they were the reoord of measurements 
by any Government Officer, are not publio 
documents. NITTY ANUND ROY v. ABDAR 
BAHEEM, 7 C. 76. 
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(335) — S. 74 —Letters between dtstrict autho¬ 
rities .—Letters between district authorities are 
public documents as they form records of the 
acts of public authorities. Hence they are admis¬ 
sible evidence under s. 74. PRITHEE SINGH v. 

The Court of Wards, 23 WR. 272. 

(336) —S. 74— Papers Hied in suit — Compro¬ 
mise. —All the papers filed in a suit, in which a 
compromise is confirmed by a decision, form 
part of the record. Such record is a public docu¬ 
ment. They may be proved by an office oopy. 

Bhagain Megh Ranee KOOER v. Gooroo 
Pershad Singh, 23 W.R. 68. [F. t 5 C.W. 

N. 353.] 

(337) —8. 74 — Public document — Census 
register. — Census registers are not public docu¬ 
ments within the meaning of s. 74 of the Indian 
Evidence Act. EMPEROR v. BHAVANRAO, 

6 Bom. L R. 533. 

(338) —8. 74—Public document—Deposition 
of witness—Certified copy— See MAHOMEDAN 

Law—Legitimacy, 2 c.L.J. 218 . 

(339) —8. 74 — See PUBLIC DOCUMENTS, 5 
C. 568 = 5 C.L.R. 331. 

(340) —8. 74—See NOS. 209, 210, 302, 303, 
304, supra. 

(341) —8. 74 (1) (III) — Certified copy of will 
taken from the records in the Ctylon Registra¬ 
tion Office, inadmissibility of, as secondary evi¬ 
dence of will. —Where a copy of a will certified 
by the Registrar-General of Ceylon to be a true 
oopy made from the record filed in bis office, 
was sought to be put in evidence, the will not 
being a public document within the meaning 
of s« 74 of the Evidence Act, in the absence of 
evidence that the copy in Question was com¬ 
pared with the original, it was held inadmis¬ 
sible as secondary evidence of the contents of 
the document. (Jucerc : —Whether the provi¬ 
sions of s. 35 oau be taken to apply to an entry 
in a public register or record kept outside Bri 
tish India. PONNAMMAL v. SUNDARAM PlL- 
LAI, 23 M. 499 = 10 M.L.J. 310. 

(342) —8. 74, ol. (2) — See U.P. ACT I OF 
1869, ss. 2, 3, 7, 8, 10, 14, 22, 1 O.C. 8up. Vol. 
36, 

(343) 8s. 74,76— Loan Register of the Public 
Debt Office in the Bank of Bengal—Bankers' 
Books Evidence Act [XVIII of 1891 and I of 
1895).—The Loan Register of the Publio Debt 
Office in the Bank of Bengal is a publio docu¬ 
ment, within the meaning of s. 74, I.E.A. Any 
person is entitled to inspect the same and to 
obtain certified copies thereof under s. 76, I.E. 
A., who can show a prima lode case that he 
has an interest for the protection of which 
liberty to inspect must be given. (20 M. 189 
F-) Mutter v. The Eastern and Midlands Ru 
Co L.R. 38 Oh. D. 92 (106), R. ; Rex v. Jus¬ 
tice of Stafford Shire , 6 Ad. and E. 84 (99, 101) 
cited and followed). Qucnre Whether the 
Loan Register is a Banker's book within the 
meaning of the Bankers’ Books Evidence Act. 

Ghandi charan Dhar v. Boistab Ohaban 
Dhar, 81 0.1284-8 C.W.N. 128. 
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(344)—8s. 74, 77 —^Proceeding between same 

parties in another suit — Public documents _ 

Plaint — Written statement — Judgment. —This 
was a suit arising out of an alleged trespass. 
The question to be decided was whether the 
property trespassed upon belonged to the plain¬ 
tiff or not. The present defendant had, pre¬ 
vious to this suit, instituted a suit against the 
present plaintiff on aooount of the alleged tres¬ 
pass to the same property, which property the 
then, plaintiff stated to be his property. That 
suit was dismissed on the ground that the 
plaintiff therein had not proved his title to the 
property in question. Held (1) that the judg¬ 
ment in the previous suit was admissible in 
evidence, (2) the plaint in the previous suit 
was also admitted in evidence, (3) but the writ¬ 
ten statement in the previous suit was rejected. 

Shazada Mahomed Shahaboodeen v’ 
Danial Wedgebarry, 10 B L R, App , 3i. 

1345) Ss. 74 and 77— Public document — 
Khasras, Certified copies of—Admissibility in 
evidence — Patwari — ' Public officer ’— U.P. 
Act XVII of 1876, ss. 206 and 212— U.P. ' Act 
XIII of 1882, s. 8.—In a suit for possession of 
land, certified copies of khasras prepared by 
the patwari of the village for the years 1286 
1288, 1291 and 1292 P. were not admitted in 
evidence on the ground that they were not 
public documents within the meaning of s. 74 
of the Indian Evidence Act, 1872. Held, that 
under s. 8, Act XIII of 1882 the khasras for 
1291 and 1292 Pasli were publio documents 
and that under a. 77 of the Evidence Act they 
could be proved by the production of certified 
copies. The patwaris for talukas in respect of 
whom the provisions of ss. 206 and 212 both 
inclusive on the Oudh Land Revenue Aot were 
not applicable, may, as regards the compilation 
of the kliasra the jamabandi , and naksha 
jmswar, which it was their duty under the law 
to compile and file in the Tahsil annually for 
publio purposes, ho deemed to have been 
‘ publio officer* within the meaning of s. 74, 
Indian Evidence Act, notwithstanding that 
they were not appointed or paid by Govern¬ 
ment, and oould not be suspended, dismissed, 
or punished by it for neglect of such duty, and 
that the kharsa, jamabandi and naksha jinswar 
complied by them were 4 publio doouments * 
and oould be proved by the production of 
certified oopies as provided in s. 77 of that Act. 
Held, therefore, that the khasras for 1286 and 
1288 FaBli were ‘ public documents’ and 
certified oopies of them were admissible in 
6vid6OG0 t Daljit Singh v# The Hon^le 

Maharaja Partab narain Singh, 3 O C. 

203. * * 

(346) Ss. 74, 83, 90 Evidentiary value of 
m.pa —See Maps, 14 C.L.J. 578. 

, ( ? 47 j~ 8, 76 ~ Receipt of money due to 
plaintiff by defendant—Liability of the latter— 
See Bom. ACTXX op 1881, e. 10, a 8.L.R, 20. 

(348) —8, 76—See No. 343, supra. 

(349) —8s. 76 and 77— Scope of— Kobalas.— 
Ss. 76 aud 77, refer to publio doouments, and 
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are not applicable to hobalas . HUREEHUR 

Moooomdar v. Churn Majhee, 22 W,R. 

355. 

(350) — S. 77— Certified copy of order of Court 
passed on compromise .—A certified copy of the 
order of a Court passed upon a compromise 
should be received in evidence, if offered in 
proof of the compromise, under s. 77, Evidence 
Act, as it is a copy of a document forming the 
record of an Act of a public judicial officer. 
Mangal Sen v. Hira Singh, l A.L. 1.369. 

(351) —S. 77 —See NOS. 344, 345, 349, supra. 

(351-a)—S. 78— See No. 583, infra . 

(352) —Ss. 78, 86—Copies not certified—Ad¬ 
missibility—fife Partnership—Suits re- 
hating TO PARTNERSHIP, 87 P.L.R. 1909 = 4 
Ind. Cas. 929. 

(353) —S. 79— See NO. 305, supra. 

(354) —S. 80— See No. 210, supra. 

(355) — S. 83— "Accuracy” of Ameen's map 
— Meaning. —“Accuracy” of Ameen’s map 
means accuraoy of drawing and measurement. 
It has no reference to correctness of boundaries, 
etc., in relation to rights of parties. OMIRTA 
Laud Chowdhry v. Kalee Pershad 
SHAHA, 25 W.R, 179. 

(356) — S. 83 — Maps and plans prepared under 

authority of Government — Admissibility in 
evidence — Weight of evidence. —Where, in a 
dispute relating to the ownership of lands form¬ 
ing part of the wild unsurveyed tract of the 
forest at the foot of the Western Ghats, an 
entry in a Government survey plan relating to 
the lands in dispute was objected to as bemg 
inadmissible in evidence on the ground that 
the plaintiff was not a party to the plan ; Held 
that the plan was admissible in evidence under 
s. 83, Evidence Act, though no doubt the 
weight to be attached to the entries therein 
depends largely on the circumstances under 
which it was prepared. VADAKKINYEDATH 
KIRANGAT SANKARAN NAMBUDRIPAD 
STYLED MURTI v. NILAMBUR THACHARAK- 
KAVID MANAVIKRAMAN STYLED VALIA 
THIRUMALPAD, 9 M.L.T. 415. (30 C. 291, 

P.C., B.) 

(357) — S. 83— Measurement chittas.— Govern¬ 
ment chittas made for its private use are not 
admissible in evidence against private parties 
for proving the character or tenure of the lands 
described therein. RAM CHUNDER 8 aO v. 
BUNSEEDHUR NAIK, 9 C. 741. [F , 14 C. 
120, 23 C. 335, 1 C.W.N. 530 ; R., 16 C. 586 ] 

(358*—S. 83— See SPECIAL OR SECOND 

appeal—Grounds of appeal, 22 W.R. 519. 

(359) —S. 83— See NOS. 81, 82, 346, supra. 

(360) —8s. 83, 90—Map—Evidentiary value 
— See Maps. 10 Ind. Cas. 376. 

(361) — S. 85— Power-of- attorney by executors , 
proof of , by means of declaration of attesting 
witnesses before notary public. —A power-of- 
attorney given by the executors under a will to 
a certain person authorising him to apply for 
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letters of administration, did not purport to 
have been exeouted in the presence of a notary 
public or any other of the persons designated 
in s. 85 of the Evidence Act ; but with regard 
to the execution of the power by eaoh of the 
executors, one of the attesting witnesses had 
made a declaration before the notary public as 
to his having witnessed the execution of the 
power, and a certificate signed and sealed by 
the notary public was appended to the declara¬ 
tion. Held, that the power of attorney was 
sufficiently proved by the faot of its execution 
having been proved by means of an affidavit 
made before a person competent to administer 
an oath. The provision oontained in t-. 85 of 
the Evidence Act is not of an exhaustive 
character so as to preclude other modes of prov¬ 
ing the execution of a power of attorney. In 
re SLADEN, 21 M. 492. 

(362) — S. 85— Executor —Dative qua father 

— Power of-attorney—Application for letters of 
administration. —In order to oomply with the 
provisions of 3 . 85 of the Evidence Act, the 
power of-attorney must be exeouted before or 
be authenticated by one of the persons men¬ 
tioned in the section. An application for letters 

, of administration made by a person under a 
power-of attorney executed in Sootland by a 
person appointed executor Dative qua father 
wa3 refused, as the power was not exeouted and 
authenticated as required by s. 85 of the Act. 
In the goods of A. J. PRIMROSE, 16 C. 776. 
[Commented on, 21 M. 492.] 

(363) — Ss. 85 and 114— Power-of-attorney 
executed before, and authenticated by, a notary 

— Evidence of identification cf executant , if 
necessary—Rules and Orders of the Calcutta 
High Court Rule , 748.—S.85 of the Evidence Act 
is mandatory. When a document purporting to 
be a power-of-attorney aud to have been exe¬ 
cuted before, and authenticated by, a notary 
public is produced before the Court, an affidavit 
of identification as to the person purporting to 
make the power-of-attorney being the person 
named therein is unnecessary. If the Court, 
however, is not satisfied as to its execution and 
authentication, it may, under Rule 748 of the 
Calcutta High Court’s Rules and Orders, call 
for futher evidence. In the goods of W. H. 
Mylne, 9 C.W.N. 986 = 33 C. 625. 

(364) — S. 86— Notification by Deputy Commis¬ 
sioner of Coach Debar regarding certified copies 
of judicial record, compliance with the Act — Civ. 
Pro. Code , s. 434. — Quoere —Whether the notifi¬ 
cation in the Calcutta Gazette of the 8th April, 
1879,by the then Deputy Commissioner of Coooh 
Behar, regarding the mode of certifying copies 
of judicial records as correct oopies, after the 
Governor-General in Counoil had, under s. 434 
of the Civ. Pro. Code, notified that decrees of 
Cooch Behar Courts might be executed as if 
they were decrees of British Indian Courts, was 
a compliance with the provisions of s. 86 of the 
Evidence Aot, when there was a representative 
of the Government of India resident in Coooh 
Behar ? The notification referred to above is of 
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no use when there is no representative of the 
Government of India in Coooh Behar, so that 
certified oopies of judicial records of Cooch 
Behar cannot then be received in evidence in 
British Indian Courts under 8. 86 of the 
Evidence Act— Per Norris , J. GANEE MOHO- 
MED 3ABKAR v. TARINI CHARAN CHUCKER- 
BATI, 14 C. 346 

(366)—8. 86— See NOS. 300, 352, supra . 

(366) —8. 87 — See No. 264, supra. 

(367) — S. 88 —Admissibility of evidence re¬ 
garding the contents of telegrams. —8. 88 allows 
the Courts to treat telegraph messages received, j 
as if they were the original sent, with the i 
exception, that a presumption is not to be 
made as to the persons by whom they were 
delivered for transmission and, unless the 
non-produotion of the originals is accounted ! 
for, secondary evidence of their contents is 
inadmissible. 8HCJNARAM v. EMAMI, U.B.R. 
1897-1901, Yol. II, 384. 

(368) S. 90— Document thirty years old — 

JP resumption cs to genuineness —Where a docu¬ 
ment more than 30 years old purporting to 
come from proper oustody, is required by the 
Court before which it is produced to be proved 
and is feft unproved ; aud there are circum¬ 
stances, both external and internal, which 
throw great doubts upon the genuineness of the 
document, the Court can, in the exeroise of the 
discretion vested in it under s. 90 of the 
Evidence Act, decline to admit it to evidence 
without formal proof and their Lordships of 
the Privy Council will be always slow to over¬ 
rule the discretion exercised by a Judge under 

p. 90. Mussammat Shafiq-un miss a v 
Raja Shaban abi Khan, 6 Bom. L.R. 730. 


(369) S . 90 Document — Proper custody 

—Presumption.— Per Batty , —8. 90 of the 

Evidence Act, 1872, admits a presumption of 
the genuineness of documents purporting to be 
thirty years old, if produced from proper cus¬ 
tody proved to have had a legitimate origin, or 
an origin, the legitimacy of which the circum¬ 
stances of the oa?e render probable. It is not 
necessary that the documents should be found 
in the best and most proper plaoe of deposit. 
-Lbe seotion insists only on a satisfactory 
account of the origin of the custody, and not 
on the history of its continuance. Per Aston , 
J. Section 90 of the Evidence Act requires as 
a condition precedent that the document must 
be produced from the proper oustody, TaJUDIN 
v. Govind, S Bom. L.R. 144 = 2? B. 452, 


90—T Vhat is proper custody . 
Although a person appointed manager by t 
Court °f the property of an insane perst 
ought to restore a document in his poasessi 
as such manager to the proprietor, when he 
removed from the management, hiB failure 
do so does not, having regard to the explanati 
to a. 90, make the custody of the dooume 
improper within the meaning of the Evider 

Jp HA RAN NUNDY V. ABHIRi 

QOBWAMI. 8 C.L.J. 806-10 C.W.N. 788- 

«• #11. [«., IS O.W.N. 68.] 
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(871)—S. 90 —Ancient document—Applicabi¬ 
lity to originals and copies. —8. 90, Evidence 
Aofc, is not limited to oases in which the docu¬ 
ment is actually produoed in Court, and 
consequently, secondary evidence of an ancient 
dooument is admissible, without proof of exe¬ 
cution of the original, when the document is 
shown to have been lost and to have been last 
heard of in proper custody. SAWAN SINGH v. 

Karim Baksh, 93 P.R. 1910 = 128 P W.R. 
1910=186 P.L.R. 1910 = 8 Jnd. Cas. 333. (5 

C. 886, F. ; 22 A. 294, R.) 

(372) — S. 90 — Evidence—Presumption as to 
document more than thirty years old. — The 
presumption allowed by s. 90 of the Indian 
Evidence Act, 1872, is not a presumption which 
the Court is bound to m*ke ; but the Court 
has an absolute judicial discretion to say 
whether, in any particular case, it is so satisfied 
as to the execution of a dooument that it will 
allow the presumption to take the place of 
specific evidenoe as to the signatures which the 
document purports to bear. HANUMAN 8HU- 

KUL V. RamCharittar Lad, A.W.N.1901, 28. 

(373) — S. 90- Mortgage—Amount of mortgage - 

debt in dispute—Burden of proof on mortgages. 
— As to the presumption which a Court may 
make under s. 90 of the Evidence Act, the 
power thereby given must be exercised with great 
discretion in a country where documents are 
written on such materislsas parabat k and palm- 
leaf, and where in Burmese time neither parties 
nor witnesses were ever in the habit of attach¬ 
ing their signatures, bo that the term “execu¬ 
tion ” is rather a convenient expression than 
a correot description of the aotual proceeding. 
The present case is an illustration of the com¬ 
parative futility of attempting to act under 
s. 90. The custody from which the documents 
in question were produced was as proper on 
the one side as the other ; and if the presump¬ 
tion as to ancient documents were to be applied 
one set was prima facie as much entitled to 
the benefit of tbe rule as the other ; yet it was 
quite certain that one or other of tbe sets was 
forged, and perhaps both. It was clearly pre¬ 
posterous to apply any mechanical rule of pre¬ 
sumption tc circumstances like these. Ma LON 
v. MAUNG MYO, U.B.R. 1892-1896, Yol. II, 
830. [R. % U.B.R. 1897-1901, Vol. II, 373.] 

(374) — S. 90— Ancient document — Copy and 

not original produced—Presumption as to its 
genuineness—When can be drawn— Genuineness 
of lost document — Presumption. — 8. 90, Evid¬ 
ence Act, doss not make it incompetent for the 
Courts to draw any presumption as to the 
genuineness of an anoient dooument, merely 
because a copy of the same and not tbe original 
was produoed in evidenoe. (5 C. 886, 22 A. 294, 
F. 25 M. 674, R.) Whether the Court should 

presume the genuineness of the lost document is 
a matter that depends upon the special oiroum- 
stanoes of each ease. PONNAMBABATH Para- 
PRAVAN BAVOTTI HAJI v. KAROTH 8ANKA- 
RanNaib, 21 M.L.J. 981. 

(376) — 8, 90— Evidence — Rule as to old 

do cum eftls.—Where a dooument is so old that 
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the factum of its execution cannot be proved, 
the party who relies upon it should prove that it 
comes from proper custody. 8 RjE E K A N T 

Bhuttacharjee v. Raj Narain Bhutta- 
CHarjee, 10 W.R. 1. 


(376) — S> 90— Proper custody to be proved .— 
A document mere than thirty years old,must be 
shown to have come from proper custody, i e. t 
the custody of the person who would have been 
the proper person to keep it. THAKOOR PER- 

SHAD v. MUSSAMUT BASHMUTTY KOOER 24 
W.R. 428. 


(377) — iS. 90— Proof of proper custody and 
of transactions done in accordance with the 
document. The party tendering at; evidence a 
sunnud bearing a seal and purporting to be 
at least 30 years old, ought to adduoe such evi¬ 
dence as he is able of custody and of payment 
of rent or other aots done according to its 
terms. In the absence of such evidence no 
reliance can be placed on such document. Where 
the lower Court relies on such document with 
out proper proof, the High Court would reverse 
the decision of the lower Court and remand the 
case for re trial. G. H. GRANT v. BYJNATH 
TEWAREE, 21 W.R, 279. [R., 9 C.L.R. 425.] 

(378) — S. 90 —Presumption as to documents ! 
thirty years old—Ancient documents, Proof of,— 
The rule regarding the proof of documents more 
than thirty years old is that they need not be 
proved, provided they have been so aoted upon, 
or brought from suoh a place as to offer a rea¬ 
sonable presumption that they were honestly 
and fairly obtained and preserved for use, and 
are free from suspicion of dishonesty. HARI 
Dhangar ET AD v. BlRU DA3RU ET AD, B B. 
H.C , A.C., 133. [C ons., 6 B.H.C., A.C., 90 *, 

1 R., 2 Bom. L.R. 76.] 

(379) -— S 90— Ancient document — Absence of 
attestation — Effect. — Mere absence of attestation 
is not fatal to the admission of an ancient 
document coming from the proper custody. 

Mohesh Roy v. Boodhun Mahtoon. is 
W.R. 315. 

(380) — S, 90— English law regarding docu¬ 
ments 30 years old — Applicability to India — 
Admissions — Practice. —The English law that 
a document more than 30 years old, if free 
from suspicion of dishonesty, may be admitted 
as evidence without proof of execution or 
writing, is not allowed to prevail here in a 
case inconsistent with the title which such 
documents profess to oreate. Where a defend¬ 
ant seeks to use statements put in as evidence 
and to treat them as admissions by the plaintiff 
who put them in, the plaintiff may show the 
real nature of the transaction and get rid of 
the effect of the apparent admissions. MUSSA¬ 
MUT LUTEEFOONISSA V. GOOR 8URUN DOSS, 

18 W.R 483. [F., 20 W.R. 112, 9 C.L.R., 64 ; 

R. f 23 C. 460, 27 C. 231, 23 B. 406, 29 C. 740, 
27 B. 452, 33 C. 967 = 10 C.W.N. 650 = 4 C.L. 

J. 22.] * - ' 

V 5 ? f* * % r - “ f , 't | 

(380 a)— S. 90 —Proof of old document — 
Possession under it to be proved .—In this case 
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the document was not proved because of its 
great age, and of there being no witnesses to 
prove it. Held , that it was necessary in order 
to establish its authenticity to show that it 
was accompanied by possession. BlSHESHUR 

Bhuttacharjee v. George Henry Lamb, 

21 W.R. 22. [R. f 9 C.L.R. 425.] 

(380-6) S. 90 — What is proper custody — 
Evidence as to. —In this case the document 
purported to be 45 years old, and the moburrir 
swore that it had been in his custody as keeper 
of plaintiff’s reoords for the time of his service. 
Held, that the custody was proper. EKCOWREE 

Singh Roy v. Kydash Chunder Mooker- 
JEE, 21 W.R. 45. 

(381) -— S. 90— Document more than 30 years 
old Discretion of Court to refuse to admit 
v'ithout formal proof. —The Courts in India 
had refused to admit without formal proof a 
document whioh was more than 30 years old and 
which purported to come from proper custody. 
Held , on a review of the circumstances, that 
the lower Courts had properly exercised the 
discretion vested in them under s. 90 of the 
Evidence Act. The Judicial Committee would 
always be extremely slow to overrule the 
discretion exercised by a Judge under s. 90, 
Evidence Aot. SHAFIQ-UN NISRA v. SHABAN 
ADT Khan, 26 A. 581, P C -9 C W.N. 105 = 6 

Bom. L.R. 750 = 7 O.C 290 = 31 I.A. 277 = 8 
Sar. 674. 

(382) — S, 90— Presumption — Document 30 
years old. —In applying the presumption 
allowed by s. 90 of the 'Indian Evidence Aot, 
the period of thirty years is to be reckoned, not 
from the date upon which the document is filed 
in Court, but from the date on which, it having 
been tendered in evidence, its genuineness or 
otherwise becomes the subject of proof. MlNU 

Sircar v. Rhedoy Nath Roy, 5 C.L.R. 135. 

(383) — S . 90 — Ancient documents, Proof of — 

Custody. —Anoient documents are admitted in 
evidence upon proof that they have been pro¬ 
duced from proper custody, but their value as 
evidence when admitted must depend in each 
case upon the corroboration derivable from 
external circumstances. In order to form 
an estimate of their value, the following con¬ 
siderations have usually been regarded as 
important :—Have they been produced on 
those previous occasions on which they would 
have been naturally produced, if in existence at 
the time ? Have any acts been done under 
them ? Has there been anoient or modern 
corresponding enjoyment? BOIKUNT NATH 
KUNDU v. LUKHUN MAJHI, 9 C.L.R. 425. (1 
W.R. 131, 21 W.R. 279, 21 W.R. 22, 21 W.R- 
130, R.) [R., 29 C. 740, 110 P.L.R. 1902 = 82 

P.R. 1902.] 

(384) — S* 90— Document more than thirty 
years old—Authority of executant to sign it on 
behalf of others. —Where the exeoutant of a 
dooumont purports to sign it on behalf of others, 
the fact that it is more than thirty years old, 
though it would, under the provisions of s. 90 
of the Evidence Aot, raise a presumption in 
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favour of the genuineness of the document, would 
not dispense with proof of the authority of the 
executant to sign it on behalf of others so as to 
bind them or those claiming under them. 
UBIBAGK Ril V. DABBIAB Rai, 3 C. 337. 

(385)—S. 90— Presumption reqarding ancient 
documents—Presumption if applicable to certified 
copy when original is lost. —The use of the 
words M i9 produced ” in s. 90 of the Evidence 
Act, does not limit the operation of the section 
to cases in whioh the document is actually 
“ produced in Court. ” The presumption of 
s. 90 is, therefore, applicable to a copy of a 
dooument whioh had been lost and was more 
than 30 years old. ISHRI PRASAD SINGH v. 
IiALLI JASKUNWAR,22 A.294 = A.W.N. 1900, 
82. (5 C. 866, R.) [R., 7 M.L.T, 117.] 

1386)— S, 90— Ancient documents coming from 
proptr custody. Admissibility and evidentiary 
value of — English Law. —The plaintiff in this 
case who was the uacle of the first and brother 
of the second defendant suea them for a parti¬ 
tion of the family estate. The defendants 
pleaded that, according to the custom of the 
family, the estate was impartible ; and, for 
the purpose of disproving the custom so set up, 
plaintiff adduced in evidence a number of docu¬ 
ments more than thirty years old. Held , that 
such dooumenta would be admissible as coming 
from the proper custody. The English cases 
sanction a liberal construction of what may be 
deemed proper custody. The practice of con¬ 
veyancing in England, the complication of 
transactions and titles affording multiplied 
means of exposing falsehood, and the careful 
preservation of muniments by the owners of 
estates, have made a rule convenient and 
benefioial in Englaud which cannot be applied 
so indulgently in India without encouraging 
forgery and fraud. Consequently, in the Indian 
Courts, ancient documents brought in, without 
possession to support them, and without, proof 
of any acts done in connection with them, 
would generally have almost no weight as a 
ground of inference. TlMANGANGA VDA v. 
RANGANGAVDA, 11 B. 94, note - P. J. 1878, 
240. [R., 11 B. 89.] 

(387) — S, 90— Document , thirty years old — 
Natural and proper custody—Application of 
rule. —The custody of a pattah , more than 
thirty years old, in favour of the female holder’s 
father, such holder having been in possession of 
the land ever sinoe the father’s death for forty 
years without interruption, was held to be a 
natural and proper custody within the meaning 
of s. 90 of the Evidence Act. The rule laid 
down in s. 90 of the Evidence Aot as to proof of 
exeoution of documents thirty years old ought 
to be applied with speoial oare and caution, 

Traibokia Nath Nundi v. Shurno ohun- 

GONI, II C. 339, [Cited, 110 P.L.R. 1902 = 82 
P.R. 1902 ; JR., 26 0. 740.] 

(388) — S . 90— Document more than thirty 
years old Presumption of genuineness — When 
such document would be proof of title.—Ik. Court 
is not bound to presume the genuineness of the 
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signature of a dooument upwards of thirty 
years old, even though produced from proper 
custody, [R., 20 B. 1, 27 B. 452 ] And, unless 
it is shown that the executant of such document 
was at the time entitled to grant 6ucb a docu¬ 
ment, it would be no proof of title. UGGRA- 
KANT CHOWDHRY v. HURRO CHUNDER 
SHICKDAR, 3 C. 209. 

(389) — S. 90— Document more than thirty 
years old -- Previous production in Court — 
Legal presumption of genuineness .— Mere proof 
of tbe production of a document, more than 
thirty years old, from tbe reoords of a Collector’s 
Office (even assuming the proceedings of such 
office to be as good for this purpose as those of 
a Court) where it had been previously filed 
would not raise a legal presumption in favour 
of its genuineness ; but it must be shown that 
it bad been so filed in order to the adjudication 
of some question of which the Collector had 
cognizance, and that it had come under tbe 
cognizance of the Collector GUDDAHUR PaUB 
CHOYTDHRY v. BHYRUB CHUNDER Bhutta- 
CHARJI, 5 C. 918. 

(390) — $. 90 — Anciint document — Presump¬ 
tion to te met and reoutted. —It is iu the discre¬ 
tion of a Court whether it will raise the presump¬ 
tion in favour of a document for which s. 90 
provides. But this discretion is not to be exer¬ 
cised arbitrarily, hut must be governed by 
principles which are consonant with law and 
justice. Aud while, on the one hand, great 
care is requisite in applying the presumption, 
on the other hand, it is clear that very grave 
injustice may bo perpetrated, if an ancient 
document coming from proper custody is reject¬ 
ed by a C >urt capriciously or for inadequate 
reasons. (11 C. 539, R.) When the genuineness 
of a document purporting to be an ancient 
document is put iu issue, it appears to have 
been sometimes thought that any presump¬ 
tion in its favour is thereby excluded. But 
this would be to deprive the party producing 
it of the benefit of the presumption precisely 
in the circumstances in which he most stands 

i in need of its aid. The presumption merely 
takes the place of the evidence which would, 
where a modern document is concerned, be 
neoessary for the purpose of proving due execu¬ 
tion. Such presumption must be met and 
rebutted in the same way a3 direct evidence of 
exeoution in the case of a modern document. 

Govinda Hozra v. Protap Narain Mu- 
KHOPADHYA, 29 C. 740. (18 W.R. 485, 9 C.L. 
R. 425, 11 B. 99, R.) 

(391) — S . 90— Presumption as to documents 
over 30 years old — Procedure — When a doou¬ 
ment, which is over thirty years old, has been 
tendered* under e. 90 of the Aot, it is for the 
Court to determine, which is a matter for judi¬ 
cial discretion, whether it will make the pre¬ 
sumption mentioned in the section, or will call 
upon the party to offer proof of the dooument* 
stating its reasons in the latter event, and, in 
the former, whether the presumption has been 
rebutted or not. SRINATH PATRA v. KUBODA 
PROSAD BANERJEE, 2 G.L J. 392. 
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(392) —S. 90— Presumption, how weakened — 
Lessor and lessee—Adverse possession — Non¬ 
payment of rent , if creates adverse possession 
— Lessee holding over—Limitation Act (XV of 
1877;, sch. II , art. 139.—The Court may 
presume the genuineness of a document more 
than 30 years old, if it be produced from 
proper custody, but the effect of the presump¬ 
tion may be weakened by circumstances which 
tend to raise doubts as to its authenticity. 
Where a lessee enters into possession under a 
lease, he cannot acquire any title by adverse 
possession against his lessor pending the term 
of the lease unless he distinctly asserts such a 
title to his knowledge and gives him uotice 
that he asserted such a title. A failure to pay 
rent to the lessor during the psriod of the lease 
does not alone opera f e to create in favour of 
the lessee a title by adverse possession. (4 C 314, 

7 B. 40, R ) If a lessee holds over after the 
expiry of the lease and if no subsequent arrange¬ 
ment is arrived at between him and his lessor 
by which a new tenancy is created, time begins 
to run under art. 139, sch, II of the limita¬ 
tion Act, against the lespor from the date of 
the expiry of the lease. MaDAN MOHAN GOS- 

sainv. Kumar Rameswar Malia, 7 C.L J. ! 
615. (22 B. 893, 21 B. 504 -2 Bom. L.R 491, 

F.\ 8 M. 424. Diss.) [F., 3l A. 514 = 6 A.L.j! 
564 = 3 Ind. Cas. 566 ; 19 M.L.J. 732 = 7 

M.L.T. 239 ] j 

(393) — S. 90— Proof of ancient documents. — 
With regard to the proof of ancient documents 
the proper rule is, that if they are more than 
thirty years old, they need not be proved, 
provided they have been so acted upon or 
brought from suob a place as to effer a reason¬ 
able presumption that they were honestly and ! 
fairly obtained and preserved for use, and are 
free from suspicion of dishonesty. Application 
of this rule considered. VlTHAL MAHADEV 

ET AL v. DAUD VALAD MUHAMMAD HUSEN 
ET AD, 6 B H C , A.C. 90. 

(394) —S. 90 — Old document—Authority to 
execute — Binding character — Presumption — 

See Landlord and tenant — General, 

15 C.L.J. 220. | 

(395) —3. 90 —Presumption must be applied 

with caution— See LIMITATION ACT, 1903, 
ARTS. 91, 92, 93, 120, 82 P.L.R. 1909 = 88 1 

P.W.R. 1909 = 4 Ind.Cas. 923. 

(396) — S. 90— See NOS. 17, 23, 24, 151, 152, 

153, 208, 210, 346, 360, supra, and No. 751, 
infra. 

(397) —Ss. 90, 4— Document — Proof of custody 
—Genuineness presumed by original Court — 
Right of appellate Court to reject document — 
Practice as to proof of document—Preliminary 
decree—Final decree—Appeal against former — 
Whether affected by latter .— Where the Court 
of first instance presumed a document to be 
genuine under s. 90, Evidence Act, it was com¬ 
petent for the first appellate Court to hold that 
it should not be presumed to be genuine and to 
rejeot it without calling for further proof of the 
same. According to the praotioe prevailing in 
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th*s Presidency in the trial of suite, when 
prima facie evidence of oustody and of the date 
of a document purporting to be 30 years old is 
given, the Court generally marks the document 
on the footing that there is sufficient evidence 
to justify its being marked as an exhibit at that 
stage. It is only subsequently that the oppo¬ 
nent exercises his right of adducing evidence 
of circumstances whioh entitle him to say that 
the presumption under s. 90 of the Evidence 
Act should not be drawn with respect to that 
document. And the Court generally arrives 
at its conclusion on the matter, after the 
evidence on both sides has been given. (26 A. 
581, 2 C.L. J. 592, D.) The right of a party to 
appeal against a preliminary decree is not 
affected by the subsequent passing of a final 
decree. RAMIEN v. VEERAPPUDAIYAN, 11 
M.L.T. 69=<19t2) 1 M.W N. 117. (21 M.L.J. 

1063, F ; 15 C.W.N. 830, Not F.) 

• • 

(398) — Ss. 90 and 102— Limitation — Declara¬ 
tion, Suit for—Court of Wards , notice of adverse 
title set up by third party given to, how far 
binding upon proprietor — Indian Limitation 
Act , arts. 91 and 120, sch. II — Burden of 
proof — Documeyit 70 years old, Presumption as to 
genuineness of. —The estate of the plaintiff was 
in 1893 in charge of the Court of Wards, he 
having been declared a disqualified proprietor. 

A special manager was appointed, who was de¬ 
puted by the Deputy Commissioner to make an 
enquiry as to the titles of the persons in posses¬ 
sion of villages of the estate. This inquiry in¬ 
cluded a village called Dharwa whioh at that 
time was in the possession of the defendant. 
He produced before the Special Manager a 
document under which he claimed to hold 
the village. On the 20th June, 1893, the 
manager submitted to the Board of Revenue a 
report in whioh he stated that Dharwa “ was 
granted by a written lease to the grandfather 
of the present lessee.” that is, the defendant, 

“ 68 years ago by the plaintiff’s ancestors at 
the annual rent of Rs. 376 authorising the 
lessee to hold the village as zemindari per¬ 
petually, etc.” In September, 1893, the Board 
of Revenue deoided that do action should 
be taken to disturb the defendant. In 1889 
when the plaintiff’s property was not in tbe 
charge of the Court of Wards he caused a notice 
of ejeotment to be issued to the defendant in 
respect of Dharwa. The defendant sued him 
to contest the notice, and produced the lease 
dated the let March, 1826, whioh purported to 
confer under-proprietary rights upon the de¬ 
fendant’s ancestors. The notice of ejeotment 
was cancelled on the 11th February, 1899 on 
tbe ground that it was bad in form. The 
plaintiff sued the defendant for a declaration 
that the latter had no right as proprietor or 
under-proprietor in the lands. In his plaint he 
stated that the lease was a fictitious document 
and even if it were genuine it had not been 
aoted on and that the cause of action arose on 
the 11th February, 1899, the day on whioh the 
notioe of ejeotment was cancelled. The questions * 
for determination were whether the suit was 
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barred by art. 91 or art. 120, soh. II, Indian 
Limitation Act, whether the burden of proof 
lay on the defendant, and what were his rights 
in Dharwa. Held , that the notioe of the docu¬ 
ment obtained in 1993 by the Court of Wards 
was not notioe of it to the plaintiff, who could 
not consequently be deemed to have obtained 
notice of it in 1993, and that the suit was 
therefore not barred by art. 91 or by art. 120, 
sch. II of the Iadian Limitation Act but 
was within time. Held further, that the 9 uit 
being substantially one to have the document 
set aside and for a declaration that the defend- 
and had not under proprietary rights in the 
village, the burden of proof in view of s. 102 
of the Indian Evidence Act, lay on the plain¬ 
tiff. Held, further that the document might 
be presumed under s. 90, Iodian Evideace Act, 
to be genuine and to be the document under 
whioh the defendant was in under-proprietary 
possession of the village. DEPUT 2 COMMIS¬ 
SIONER, Rai Bareli v. Mahesh Bakhsh, 6 
O.C 142. 

(399) — Ss. 90, 114— Original document not 
produced and not shown ic have been lost — 
Secondary evidence — Presumption. — When a 
copy of a document is exhibited iq a suit and 
the original document is not produced, though 
the original purports to be more than thirty 
years old, the presumptiou which, under s. 90 
of the Evidence Aot, may be made where a 
document over thirty years old is produced 
from proper custody, ought not to be made. 
(5 C. 880, II.), The law as to the presumption 
whioh may be made in the case of documentary 
evidence is laid down in the sections which 
deal with documentary evidence, and s. 114 
has no application to a oaso of this sort. 

appathura Pattar V. Gopala Panikkar, 

25 M. 694. 

(400) — S- 91— “Grant ” meaning of. — Quaere : 
Whether the word “ grant ” in s. 91 of the 
Indian Evidence Act meariR a grant of property 
only or refers to other grants also. SOMA- 
SUNDARA MUDALY V. DUR AISAMY MUDALIAR 

27 M. 30. 

(401) S. 91— Kabuliyat , non production of — 

Collection papers admissibl - Presumption that 

rent is same us in the preceding year.— Whore 
the plaint in a suit for rent showed that, the 
suit was not based exclusively on a kabuliyat 
executed by the defendant, but also on the 
collection of reut, and the plaintiff did not 
produce the kabuliyat , but filed collection 
papers to prove that the defendant was holding 
at the rate claimed by the plaintiff in the year, 
collection papers were admissible in evidence, as 

not put in proof of the terms of the 
kabuliyat , and 8. 91 of the Evidence Aot, did 
not apply. A raiyat is presumed to hold in 
any year at the same rent as in the preceding 
year, GOURI SANKAR DATTA MOJUMDAR v. 
MINNATH ALI.GHOWDHURI, 2 Ind. Can. 636. 

(402) --S. 91 —Registration Act , s. 4B—Irrele- 
*>*nt evidence—Inadmissible evidence — Posses¬ 
sion Title .—In a suit not to recover the 

O. IV—16 
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money but to recover the land said to have 
been transferred to plaintiff in satisfaction of 
the debt, evidence of the debt, apart from its 
connection with tbe land is irrelevant. The 
object of the plaintiff is to prove title to the 
land, and for thi9 purpose the document not 
having been registered is inadmissible in a case 
where registration is necessary. Moreover, the 
agreement between the parties having been 
reduced to the form of a document, the provi¬ 
sions of s. 91 of the Evidence Aot would 
bar the admission oj evidence other than the 
document. 8. 48 of the Registration Aot 13 
not applicable, as there is no oonflict with a 
registered document, and the agreement was 
not merely oral. MAUNG PauK TUN v. MA 
MYAT Gale, L.B.R. 1872-1892, 650, 

(403) — S. 91— Promissory note inadmissible 

Evidence outside the note—Whether adynis - 

sibli. —Where a plaintiff is able to prove the 
loan independently of and without the assisfc- 
1 ance of a promissory note, which cannot be 
admitted iu evidence for some reason, he can 
fall back upon a claim for money lent. RAM 
BARUP v. JASODHA ICUNWAR, 9 A.L J. 72. 
(26 A. 178 , overruled ; 23 G. 851, 24 B. 360, 28 
| B. 432, 28 A. 298, 7 A.L J. 459, R.) 

I 

I 

(404) —S. 91 — I J ro-?io(c — Insufficieyit stayyip — 
Effect — Admissibility of other evidence .— A pro¬ 
note payable otherwise than on demand, bear¬ 
ing a one anna stamp is an insufficiently 
stamped document and is, under ?. 34, Stamp 

1 Act, inadmissible in evidenoo for any purpose 
even on payment of penalty. In such a case a 
person 13 not entitled to fall back upon the 
original consideration of the contract as no 
; other evidence of tho terms of the document 
whioh is tbe best evidence in the case is admis¬ 
sible under s. 91. Mr. O’GORAM v. MAH- 
TAB SINGH, 92 P.R, 1898. 

(405) -S. 91— Relinquishment of occupancy - 
holding—Uyistaynped cnid unregistered memo¬ 
randum of relinquish men l — Reli>iquish))ient 
probable by oral evidence-—Act XTl of 1881 
(N-W.P. Rent Act ), s. 95 Ip) —An ocoupanoy 
tenant relinquished his holding, and signed a 

| memorandum of the relinquishment in a book 
kept by tbe landholder showing trans?.otions 
between him and the tenant. The memorandum 
was not stamped or registered. Held , that the 
relinquishment was not required by s. 91 of 
the Evidence Act to be in writing, but might 
be made verbally, or in writing, or by action, 
and so might be proved aliunde even if the 
memorandum were inadmissible in evidence, 
as to whioh the Court expressed no opinion. 
8 . 95 (p) of the N.W.P. Rent Aot does not 
apply where the person olaiming the lease is 
not a tenant in possession. Rai 8 INGH v. 
VAN 8 ITTART, A.W.N. 1889, 3. 

(406) — S . 91'— Money lent on promissory note 
Right to resort to original consideration—Oral 

evidence of the loan , Admissibility of ,— A docu¬ 
ment was drawn to the following rffeot :— 11 On 
the 8th T Vazolatan, 1265, Ko Waik and his 
wife Mi, Ni.said to. Chit and son 
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Ko Po Tao.Wa ate iD nead of money, please 

land us Rs. 400, on interest at annas 4 per Rs. 10 

per month ; accordingly.U Chit and son 

.lent the money on interest at 4 annas 

per Rs. 10 per month. The principal and in¬ 
terest must be paid in full on the forthcoming 

month of Tngu, Ko Waik and wife.agreeing 

that iD case of failure to pay the money, the 
land described below should be taken up and 
enjoyed : — This is the first time the land ha 9 
been mortgaged. It must not be mortgaged 
to any one else.” In this document, the 
latter part was ineffective for want of registra¬ 
tion, and the former pact whioh contained a 
distinct promise to pay came within the defi¬ 
nition of a promissory note given in s. 4 of 
the Negotiable Instruments Act (1881). Held 
that the promissory note, being the reoord of 
the loan transaction, s. 91, Evidence Act, 
debarred the plaintiff from resorting to the 
original consideration, and made oral evidence 
of the loan inadmissible. NGA WAIK v. NGA j 
Chet, u B.R, 1907, 3rd Qr., Evidence, 

3. (U. B.R. 1897 1901, Vol. II, 390, 391, 

Superseded-, 3 A. 717 ; 4 A. 135, 9 A. 351, 26 A. 
178, F ; 1-2 B. 443, 24 B. 360, 3 C. 314, 7 C. 256, 

8 C. 721, 23 C. 85:, Diss 5 M. 166, 7 M. 112, 
10 M. 94, 23 M. 527, 21 W.R. 1, 24 W.R. 83, 
«.) 

(407) — S. 91 —Promissory not « — Aamissibi- 

lity of. —Where the respondent obtained a 
decree against the applicant for the recovery of 
a debt alleged to be due on a promissory note 
and the note was not proved, but independent 
evidenoe of the obligation was admitted, held 
that independent evidence of the obligation was 
admissible. MAUNG HLaw v. NAGASSAT, 
U.B.R, 1897-1901, Yob II, 390. (3 C. 314, 

23 C. 581, F.) (R., U.B.R. 1837-1901, 

Vol. IT, 391. R., Disc, and Not F 14 Bur. L.R. I 
179 = U.B.R. 1907, 3rd Q:., Evidence, 5.] 

(408) —S. 91 -Promissory note , Loss of--Proof 
of contents. —Where a plaintiff basis his oause 
of action on a promissory note, which he alleges 
had been lost, he cannot prove the oontents, 
unless he succeeds in proving the loss of the 
dooument, apart, from the note in whioh the 
oontraot was recorded. SlRAJ HUSAIN v. 
Bulaki Ram, 5 A.L.J. 162 = A,W.N. 1908, 91. 
(28 A. 298, D.) 

(409) — S. 91 —Receipt lor rent—No writing 

necessary .—A receipt for rent is not a ooDtraot 
and the law does not require it to be|in writing. 
MOTI 8AU KAEjOO SAV v. MADHO RAO, 1 C.P. 
L.R. 16. [ Agreed , 10 C.P.Li.R. 48.] 

(410) — S. 91 —Contract in writina — Admis- 
sibility of oral evidence as to terms .—Where 
there is a proposal in writing for a oontraot to 
be entered into at a latter date, it is doubtful 
if oral evidence of terms, not to be found in the 
written proposal, is admissible. MAUNG SHEW 

Oh v. Maung Tun Gyaw, 9 C W N. 147, 
P.c. =32 G. 96 =31 1.A. 188 = 8 Sap. 704. 

(411) — S* 91 —Admissibility of independent 
evidence in suit on promissory note .—There 
seems to be a consensus of rulings to the effeofc 
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that independent evidence may be given of the 
original consideration, even when a pro-note 
has been exeouted and when for any reason the 
dooument is excluded. The reasonings of the 
several deoisions apply not merely to unstamped 
documents, but to any case in whioh reliance 
cannot be placed ou the pro-note, and in whioh 
the note is merely evidence of, or a collateral 
seourity for, an obligation already existing. 

Mrs. Li. Ewing v. G. White, U.B.R. 1897- 
1901, Yol. II. 391. (3 A. 717, 4 A. 135,9 A. 

351, 4 B. 443, 3 C. 3)4, 7 G. 256, 27 O. 851, 5 
M. 167, U.B.R. 1897-1901, Vol. II, 390, 21 
W.R. 1, R ) [R., U.B.R. 1897-1901, Vol. II, 

556, U.B.R. 1907, 1st Qc., Execution—Signing 
1 ; Superseded . U.B.R. 1907, 3rd Qr., Evi¬ 
denoe, 5.] 

(412) — S . 91 — Construction of document con¬ 
taining contract of guaranies—Alteration with 
implied assent of obligee .—Construction of a 
dooument containing a contract of guarantee 
is controlled by final expression of obligation 
written by obligor himself in his own language. 

Maung Po Thet v. s R.M.M. arnachel- 
HUM CHETTY, U.B.R. 1897-1901, Yol. II, 385. 
(5 B.Li. R. Ill, 10 B. 489, 11 B.H.C. 203, 3 C. 
220, R.) 

| (413) — S. 91—Admissibility of evidenoe of 

, fact that enhancement was agreed to be paid in 
consideration ol improvement —See BEN. ACT 
VIII OF 1885, cl. (6) and proviso (3) ot s. 29, 
33 C. 607 = 1 C U J. 320= 11 C.W.N. 62. 

(414) —S. 91— See Ben. act VIII of 1885, 
s. 8S, 31 G. 1026 = 3 C.W.N. 923. 

(415) —8. 9»— See U.P. ACT XVIII OF 1876, 
CHAP. II, S. 9, 4 O.O. 365. 

(416) -S. 91 —See CAUSE OF ACTION, 61 P. 
R. 1888. 

(417) — S. 91 —See CIV. PRO CODE, 1908, 
O. XX, r. 3, b. 99, 1 M.L.J. 478. 

(418) —8. 91 — Admissibility of oral evidence 
of terms of compromise under 8. 375, Giv. Pro. 
Code— See CIV. PRO. CODE, 1909, O. XXIII, 

r. 3, 3 U.B.R. 243. 

(419) —8. 91— See OlV. PRO. CODE, 1908, 

O. XLIII, r. 1 (n) ; O. XUVLI, r. 7 (a) and (6), 

s. 115 (c). 49 P,W.R. 1911. 

m • 

(420) —8. 91 — Adoption — Anumatipatra— 

Mode of proof —See HINDU LAW—ADOPTION, 

4 Ind. Cas. 400. 

(421) —8. 91 — See LIMITATION ACT, 1908, 
s. 19, 12 G. 267. 

(422) —8. 91—Unregistered sale-deed—Use of 
the deed for collateral purposes —See LIMITA¬ 
TION ACT, 1908, arts. 132, 144, 13 Bom. L.R. 

867. 

(423) —S. 91—Deed declaring or effecting 
partition—Registration—Admissibility of un¬ 
registered deed—See PARTITION—GENERAL, 

6 Ind. Cas. 346=12 O L.J- 25. 

(424) —S.91 — See PLAINT—AMENDMENT OF 
PLAINT, 131 P .R. 1883. 
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(436) — 8 . 91— Agreement inadmissible—Oral 
evidence barred — See Registration act, 
1908, s. 17, 89 P.R. 1908 = 145 P.W.R. 1908. 

(426)— 8. 91— See TRANSFER OF PROPERTY 
ACT, 1882, 88. 4, 105, 107. 5 Ind. Cas. 562. 

(437) —8. 91— Kabuliat without lease—Ad¬ 
missibility of oral evidence to prove agreement 
to execute lease—See TRANSFER OF PRO¬ 
PERTY ACT, 1882, ss. 105, 107, 9 O.C. 296. 


(428)—S. 91— See NOS. 18, 26, 95, 272, 231, 
382, 306, 307, supra. 


(429)— Ss. 91, 92— Contract Act , s. 43— 
Construction of .—There is a difficulty in con¬ 
struing the words in s. 43 of the Contract Act 
unless a contrary intention appears from the 
oontract,” because the word “ contract,” if 
taken literally in connection with the context, 
apparently applies to the contract made with 
the promise ; but, if the words are read to 
mean that the contrary intention must appear 
on the faoe of the contract they virtually 
amount to a rule of evidence which it is not 
likely it was in contemplation to introduce 
into fhe Contract Aot. And it seems more 
probable that the word “contract” was employ¬ 
ed in a wide and general Bense with reference 
to the whole of the transaction or transactions 
between all the parties in their several respec¬ 
tive relations. 6. 92 of the Evidence Act 
excludes evidence of any oral agreement for 
the purpose of oontradioting, varying, adding 
to, or subtracting from, the terms of a contract 
which have been reduced to the form of a docu¬ 
ment as between the parties to any auoh 
instrument or their representatives in interest.” 
In the oase of 10 A. 421 the words quoted above 
were construed as meaning between the parties 
to the instrument on both sides and not on 
one side only as between themselves. Possibly 
this was what was intended in enaoting s. 92 ; 
but it may be observed that what the eeotion 
itself says is not the parties to the oontraot but 
the parties to the instrument which, prima 
facie , would seem to include everyone concern¬ 
ed. POKAL. GUNGUYAH v. ISMAIL IVIaHO- 

MED MADAREE, U.B.R, 1892 1896, Yol. II, 

884. 


(430) Ss. 91 and 92— Deed of sale—Oral evi¬ 
dence to prove the transaction to be a mortgage — 
Deed got executed by fraud—Deccan Agricultu¬ 
rists' Relief Act, XVII of 1879, s. 10-A—Retros¬ 
pective effect—Benefit of the Act in second 
ajypeal .—Plaintiffs sued for the recovery of 
possession of lands with mesne profits, alleged 
to have been sold to them by the defendants 
® fieed of sale. Defendants averred that 
the plaintiffs, apprehending the operation of the 
l>eooan Agriculturists’ Relief Aot, had got the 
defendants to execute a nominal sale-deed, and 
promised at the time to give an agreement in 

wri ing, inter alia , that the. produce from the 
property would be appropriated for the liquida¬ 
tion of the debt, and that after that the plain- 
tifls would have no interest in the land,but, that 
until then, the land would be considered 
mortgaged to them, and that, without the 
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agreement, the sale would be of no efieot. It 
was also stated that the plaintiffs fraudulently 
worded the agreement and had that dishonest 
intention from start to finish. Eeld t that no 
evidenoe oould be admitted of a contempora¬ 
neous agreement to treat the sale as a mortgage. 
The transaction, whother it be treated as a 
oontraot or an agreement, had been committed 
to the form of a document; that that document 
was before the Court, and the terms of ss. 91 
and 92, Evidenoe Aot, left no alternative to 
the Courts but to decide as they did. The deed 
is admittedly a sale deed aud the appellants 
cannot be permitted to contend that it was in- 
' tended to be something else. Held , also, that 
i allegations having been made that the agree- 
ment, which had been carried into efieot by 
the deed of sale, had been induoed by fraud, 

• any relevant faots offered in proof of those alle- 
1 gations would oome, within the first proviso of 
s. 9J, Evidence Act. Held , also, that, if the 
appellants were agriculturists, the provisions of 
s. 40-A of the Deccan Agriculturists’ Relief 
Act will be applicable to them. The provisions 
of this sectiou, i,e. , s. 10 A of the Deccan Aot 
are retrospective, so far as they relate to pro¬ 
cedure, and the law of evidence which is a 
branch of the law cf procedure, now includes 
i the special provisions of this section. PURSU- 
1 MAD KHUSIMAD v. SADHUMAL KlMATIMAD, 
3 S.L.R. 4 = 1 lad. Cas. 935. 

(431) — Ss. 91, 92 —Sale deed—Execution cf 

pro-note lor pur chase-money — Suit on pro-note 
— Admissibility of contemporaneous oral agree 
ment forming consideration lor pro-note .— 
Plaintiff executed a sale-deed of lands to which 
he was not entitled, in favour of the defendant, 
and the latter being well aware that the plain- 

| tiff had no title, accepted the sale-deed and 
gave the plaintiff a receipt acknowledging that 
the possession of the lands had passed to him 
and also a promissory note for the purchase- 
money. Plaintiff now sued on the pro-note 
and the defence was failure of consideration 
because, as the defendant alleged, at the time 
\ of the execution of the sale-deed, the plaintiff 
expressly covenanted to put the defendant in 
possession of the lands and had not done so. 
The defendant desired to produce evidenoe of 
this oral agreement. Held , that the defendant 
was entitled to adduce evidence to prove the 
agreement in support of the plea set up by him, 
that consideration for promissory note failed in 
consequence of the non-performanceof the agree¬ 
ment. SlNGARACHARULU V. UPENDRAIYA, 
10 M.L J. 69. 

(432) — Ss. 91 and 92 — Question as to whe 
were the parties to a contract , whether one of 
the terms of the contract — Oral evidence, admis¬ 
sibility oft thereon.—A question as to who the 
contracting parties or is not a question as to the 

terms of the contract/ within the meaning of 
ss. 91 and 93 of the Evidenoe Act ; and it is 
open to a plaintiff to give (oral) evidenoe of oir- 
onmstanoes which went to show that a defend¬ 
ant signed a bond on his own behalf and a» 
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tbe agent of his partner, another defendant. 
VENKATASUBBIAH CHETTY v. Goyindara- 
JULU Naidu, 18 M.L.J. 1 = 3 M L.T. 289 = 31 

M. 45. 

(433) — Ss. 91, 92— See EXECUTOR, 21 B. 
335. 

(434) —Ss. 91, 92 — See PRE-EMPTION — 
General, P.L.R. 1900, p. 203. 

(435) —Ss. 91, 92—Registration endorsement 
—Statement by executant made to the regis¬ 
tering officer — Admissibility— See REGISTRA¬ 
TION ACT, 1908, 8s. 52, 5«, 60, 14 O.C. 80. 

(436) — Ss. 91, 95 and 97 — Demonstratio fahee 
non-nocot— Misdescription of survey number in 
sale-deed — Misdescription of premises. — The 
general rule laid down in s. 91 of the Act is, 
that, when the terms of a contract have been 
reduced to writing, no evidence shall be given 
in proof of the terms of the contract except the 
document itself, or, in certain cases, secondary 
evidence of its contents. But this rule is 
subj ect to the important exceptions contained 
in ss. 95 and 97. Where land with certain 
boundaries is sold and is wrongly described as 
containing a certain area, tbe error is regarded 
as a mere misdesonptiou and does not vitiate 
the deed. The maxim demonstratio falscs non- 
nocet applies. Where, in a sale-deed, the land 
sold is sufficiently identified by the description j 
of its extent and assessment and the name of 
the registered pattadar, the addition of a wrong 
survey number may be disregarded and does 
not render it useless as a document of title. 

Karuppa GOUNDAN v. Periathambi Goun- 
DEN, 2 M.L T. 336=30 M. 397. (4 Bom. L. R. 
871, R.\ 

(437) — Ss. 91, 101, 102, 110 -Possession- 
Sale — Mortqage—Burden of proof — Evidence — 
Unregistered document. — By s. 110 of the Evi¬ 
dence Act the burden of proving that the person 
in possession is not tbe owner is thrown on the 
party who affirms that the possessor i 9 not the 
owner. Possession is prima faice proof of 
ownership. Therefore a person alleging that 
the holder of land is not the owner, but a 
mortgagee, must prove his allegation. Where 
the document containing the transaction is 
inadmissible for want of registration, no other 
evidence of.the terms of tho contract can be 
received. NGA 8HWE YON v. NGA KAING, 

L B R. 1872-1892, 133. [R., L.B.R. 1893-1900, 
154.] 

(438) — Ss, 91, 102, 114— Exclusion of evi¬ 
dence of contents of document other than docu¬ 
ment itself — Unstamped document excluded 
through refusal of party to pay stamp-duty and 
penalty under s. 34, Stamp Act — Effect of such 
exclusion—Burden of proof—Presumption as to 
usufructuary mortgage not carrying interest 
plus usufruct. — The original mortgage was 
contained in a document A, wbioh bad been 
admitted in evidence under e. 34 of the Stamp 
Act. Where the land mentioned in A was 
delivered to the mortgagees, a second document 
B, referring to A and incorporating it by impli¬ 
cation, was endorsed on the other side of the 
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paper. The defendant-appellant had refused to 
pay stamp-duty and penalty under s. 34 of the 
Stamp Aot with respect to B, which was conse¬ 
quently not in evidenoe. Beld % first, that the 
nature of the mortgage being usufruotuary, 
there would naturally be prima facie, from the 
custom of the country and the circumstances of 
the oase, a presumption that interest was 
covered by usufruct, aud that the dependent 
mortgagees were under the obligation of rebut¬ 
ting it. Held , secondly, that there was no such 
rebutting evidence on record. The coutraofc 
between the parties having been reduced to 
writing no evidence of it was admissible except 
the writing itself which was A & B. The exe¬ 
cution of B apparently superseded A or absorbed 
it, and as B could not be proved under the pro¬ 
visions of s. 34 of the Stamp Aot, neither could 
A. Held , thirdly, that if any secondary 
evidence was admissible it could only be a 
certain oral statement of a wituess which con¬ 
tradicted the defence, while it would seem 
that the non-produotion of B in evidence 
logically involved a presumption unfavourable 
to the defendants under s. 114, illustration {g) 
of the Evidence Act. SAYA Pa v. MaUNG LU 
Gale, U.B.R. 1897-1901, Yol. II, 396. 

(439) —8s. 91, 110— Wakf— Gift of property 
by descendants of founder under unregistered 
deed—Admissibility of parol evidence to prove 
factum of gift — See POSSESSION—ADVERSE 
POSSESSION, 4 Ind. Gas. 314= 18 P.W.R. 1909. 

(440) — S. 92— Oral evidence, admissibility of, 
to interpret clear terms of a bond. —When the 

l terms of a bond are clear and unambiguous, 

' parol evidence is not admissible to show that it 
was an assignment of future rent. HRIDOY 

Nath Poddar v. Joyram Mahto, 4 C L.J. 
402. 

(441) —S. 92— Oral evidence to invalidate an 
agreement—Admissibility ot. — Under proviso (1) 
to s. 92 oral evidence will be admissible for 
tbe purpose of invalidating a written agreement. 

Dholan Das v. Ralya 8HA, 85 P.R. 1898. 

(442) — S. 92— Written contract — Exclusion, 
of oral evidence—Subseqiient new oral agreement 
— Admissibility o/.— The rule is that evidence 
of contemporaneous oral agreement to vary or 
to contradict, a written instrument cannot be 
admitted. Under proviso (4) to s. 92, evidence 
of a subsequent oral agreement rescinding or 
modifying acontraot, etc., in writing is not ad¬ 
missible, but the proviso does not exclude a 
distinct subsequent new oral agreement super¬ 
seding the old oontraot in toto. LAKHU RAM v. 

amir Khan, 14 P.R. 1889. 

(443) —S. 92— Evidence of oral agreeynent , 
Admissibility of — Registered contract. —Evi¬ 
dence of oral agreement between the parties to 
a written and registered instrument, distinctly 
adding to its terms, another term which had 
been antecedently agreed to as one of the 
substantive parts of the whole oontraot wit¬ 
nessed by that instrument, is inadmissible 
under s. 92 of the Evidence Aot. SHAM LAE» 

v. Banni Begam, A W N. 1886, 40. 
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(444) — S. 92— Mortgage — Oral agreement that 
mortgagee should be in possession in lieu of inter¬ 
est — Validity, —Where there was a mortgage by 
which a fixed rate of interest was agreed to be 
paid* and there was a contemporaneous oral 
agreement that the mortgagee should go into 
possession of the property mortgaged in satisfac¬ 
tion of the interest, and he was let into posses¬ 
sion and remained in possession uuder the 
terms of that agreement, held that this was 
not a case under s. 92 of the Evidence Act, 
that the real agreement was non one whioh 
contradicted, varied, added to, or subtracted 
from, the terms of the written agreement, that 
it was merely a provision as to how the interest 
should be paid ; and that therefore the oral 
agreement was valid. BlNDRABAN v. UMRAO 
SINGH, A.W.N. 1887. 61. 

(445) —S. 92— Oral evidence to vary the terms 
ol a kobala. —No evidence of any oral agree¬ 
ment is, under this seotion, admissible to vary 
the terms of a kobala which is on the face of it 
an unconditional sale. HAM DOOLAL SEN v. 
Radha Nath Sen, 23 W.R. 167. 

(446) — S. 92 — Executant* of bond as princi¬ 

pals, not competent to adduce oral evidence of 
their being mere sureties,— This was a suit lor 
the balance due under a mortgage deed. Some 
of the defendants pleaded that they were only 
sureties and that they were discharged by the 
transaction between the borrowers and the 
lender transferring the mortgaged land and 
bullock*, a transaction of which they had no 
knowledge. Held , that, under s. 92 of the Act, 
it was not competent for the above defendants 
as executants of the deed, in their capacity of 
principal debtors, to let in oral evidence to the 
effect that they executed the deed as sureties 
merely. NGA SAING v. NgA Lu AUNG, U B. 
R. 1906, Evidence, 13. (10 A. 421, 25 A. 337, 

3 C. 174, 8 C.W.N. 101, R.) 

(447) S, 92 Bond — Plea of immoral pur¬ 
pose'—Admissibility of such evidence. — Under 
8. 92, proviso (l), any fact may be proved 
whioh wculd invalidate any document, such as 
fraud, illegality, etc. Therefore in a suit on a 
bond, a defendant pleading that it was invalid 
by reason of its having been give to secure 
money lent to promote an immoral purpose 
will be allowed to prove the same. Mussam- 

1A82 ATjIjAJUI:jAI v * OUNKAR LAL, 61 P.R. 

(448) — S. 92 -Promissory note on demand — 
Contemporaneous agreement in writing for pay¬ 
ment by instalments — Evidence — Exclusion .— 

a 8U,t f° r money due on a promissory-note 
payable on demand, the defendant pleaded a 
contemporaneous agreement in writing allow¬ 
ing the repayment by instalments : Held , that 
the contract was as contained in the twe docu¬ 
ments, and the defendant was entitled to prove 
the oontract by showing that there wa 3 a duly 
executed contemporaneous agreement in writing 
between the parties. D. Naqardas v. MOSES 
8. arokee, 12 Ind.Caa. 896. 
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(449) —S. 92— Intention of parties — Court' s 
finding as to same—Its power not to give effect — 
Statement of consideration—Not a term of 
transfer . Altough it may appear to the Court 
that a transaction was intended by the parties 
to be a mortgage, it is still open to the Court- 
not to give effect to it on account of the exclu 
sion of evidence of oral agreement. (22 A. 49, 

I 25 M. 7, R. ; 2 M. W.N. 30, Expl. ; 17 C. 291,8 
Bom. L.R. 761, Cons. ; 13 C.L.J. 510, Doubted ) 
It is settled law that the statement of the 
consideration for a transfer of property is not 
one of the terms of the grant within the mean- 
ing of 8. 92 of the Evidence Aofc, when the in¬ 
strument is executed by the transfer or only, 

Challavenkata Reddy v.De\ abhaktuni 

1912, 1 M W.N. 164. 

(450) — S. 92— Written contract — Considera¬ 
tion recited to have been paid—Evideyice to 
contradict payment of consideration. —Where, 
in a suit for recovery of money based on an 
instrument which reoited that '* the borrower 
had taken the money and brought it into his 
own use,” the defendant tendered evideDC6 to 
prove that he bad executed such instrument 
upon the understanding that it should not be 
binding upon him unless a certain condition 
precedent was performed by the plaintiff, held 
that suoh evidence was admissible. KlSHEN 
BAHAI v. CHANDI PRASAD, A.W.N. 1882, 93. 

(451) — S. 92 —Written contract— Evidence to 

vaiy Parol evideyice as to matter on which 
a document is silent. — Where the plaintiffs 
brougnt a suit to recover damages for breach of 
contract, the defendants sought to show that 
the written oontract was varied by adducing 
parol evidence as to the matter on which the 
document was silent, field , that suoh evidence 
was not admissible under s. 92, Evidenoe Act 
(I of 1872). JADU RAI v. BHUBOTARAN 
NUNDY, 17 C. 173. [R., in P.L.R. 1901.] 

(452) —S. 92 Payyneyit of consideration — 
Conti a die tion of statement oj fact in written 
i/ist) ument. Notwithstanding an admission in 
a sale-deed thau ihe consideration has been 
received, it is open to the vendor to prove that 
no consideration bas been actually paid. The 
provisions of the Evidence Act do not render 
inadmissible evidence that will contradict the 
statements of fact in a written document. 
Where a contraot of Bale mentions that the 
amount of consideration specified in it has 
been received bj T the vendor, it is competent to 
the vendor, under the provisions of the Evidenoe 
Act, to prove a collateral agreement that the 
purohase money should remain in the hands of 
the vendee for the purposes, and subject to the 
conditions alleged by him. 8AH Lad OHAND 
v. IndraJIT, 22 A. 370, P.C. = 4 C.W.N. 485 = 

27 I.A. 93 = 2 Bom, L.R. 533 = 7 Bar. 702. 
(On appeal from, 18 A. 168.) [F., U.B.R. 1897- 
1901, Vol. II, 400 ; R., II M.L.J. 318 = 25 M, 
55, 25 M. 7 = 11 M.L.J. 370.15 C.P.L.R. 24. 

1 P.R. 1904 = 41 P.L.R 1904, 27 A. 612 = 2 
A.L.J. 360 = A.W.N. 1905, 129, 2 C.L.J- 338, 

4 A. L.J. 441 = A.W.N. 1907, 181, 10 C.L.J. 27.] 
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(453) — S. 92 — Oral evidence of intention in 
construinq deed. —The oral evidence of intention 
is not admissible for the purpose of construing 
a deed or ascertaining the intention of the 
parties. Balkishen DAS v. LEGGE, 2 Bom. 
L.R. 523. 

(454) — S. 92 —Contemporaneous oral agree¬ 
ment—Acts and conduct of parties—Acceptance 
of reduced rent — Waiver .—Per Curiam, J .—The 
acts and conduct of the parties can only be 
proof either (1) of a contemporaneous oral 
agreement varying the terms of the registered 
contract, or (2) of a subsequent oral agreement 
having the same effect. In the former case the 
evidence is excluded by s. 92 of the Evidence 
Act, and in the latter case by proviso 4 to s. 92. 
(24 C. 20, 25 C. 603, 28 C. 256, 22 M. 261, 
R,) Per Gupta . J .—The mere acceptance of a 
reduced rent, though it may amount to a full 
acquittance of rent for the particular year or 
years for which the rent was paid, does not 
operate as a binding contract between the 
parties without proof of the agreement which 
formed the basis of the reduction granted. 

radha Raman Chowdhubi v. Bhabani 
PROSAD BHOWMIK, 12 C L.J, 439 = 8 Ind. 
€as. 790. 

(455) — S. 92— Mortgage bond—Subsequent 

delivery of possession to mortgagee—Satisfaction 
of mortgagee's dues—Proof by oral evidence .— 
Where, after the execution of a mortgage bond, 
the mortgagor placed the mortgagee in posses¬ 
sion of the mortgaged premises, under an agree¬ 
ment by which the mortgagee was to continue 
in possession for seven year ; > and to receive the 
profits in full satisfaction of his dues under the 
mortgage : Held , that, as the effect of the 
subsequent agreement was not to alter, contra 
diet, add to or subtract from the terms of the 
original agreement, but merely to provide 
means for the satisfaction of the bond, the 
agreement could be proved by oral evidence, 
and s. 92 of the Evidence Aot did not apply. 
KAMBA SAHAI v. BABTJ NANDAN MlAN, 2 
Ind. Cas. 13 = 11 C.L.J. 39. (9 A. 392, F.\ 18 

A. 168, 11 C. 486, R.; 22 A. 149, 27 I. A. 58, 

D.) 

(456) —S. 92— Note of hand — Oral evidence 

to prove suretyship. — Oral evidence to show that 
one of the exeoutants of a note of hand signed 
it only as surety and that his liability was only 
to the extent of standing as surety for a month, 
is inadmissible under s. 92 of the Evidence Act. 
The defence of one of the executants in this 
case was that the payee was to recover the 
money from the principal debtor within a 
month after which the suretyship was to cease. 
Held , that this did not amount to a plea of the 
existence of a condition precedent to the attach¬ 
ing of liability, since the liability attached on 
the date of the note. HARBK CHAND Babu 
v. Bishun Chandra banerjee, 8 C.V.N. 
101. [R., U.B.R. 1906, Evidence, 13.] 

(457) —S. 92 —Registered kabuliyat , Proof of 
—Contemporaneous oral agreement for reduction 
of rent—Conduct of the parties—Acceptance of 
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the reduced rent , Effect of*— Neither a contem¬ 
poraneous oral agreement nor the subsequent 
acts and conduct of the parties can be proved 
under s. 92 of the Evidence Aot to show that 
the rent is less than what was stated in the 
registered kabuliyat . (24 C. 20, 25 C.603, 28 

C. 256, D ; 28 C. 70, R.) [D. t 2 C.L.J. 338 ; 
F ., 2 Ind. Cas. 160.] The mere acceptance of 
a reduced rent, though it may amount to a 
full acquittance, cannot operate as a binding 
contract without proof of the agreement form¬ 
ing the basis of the reduction granted, and 
such an acceptance does not amount to such an 
agreement or release of a portion of the rent as 
to have a binding effect. (Per Qupla % J .). 

Radha Raman Chowdry v. Bhowani 

I PROSAD BHOWMIK, 6 C.W.N. 60. [F. % 2 Ind. 

Cas. 160 ; R., 10 C.L.J. 570.] 

(457-a)—S. 92— Oral evidence of acts and 
conduct of parties .—Oral evidence as to the aots 
and conduct of the parties is admissible to show 
whether a certain deed is, as it purports to be, 
an out and out sale or a mortgage ; but it is 
not admissible to show that a deed of sale was 
really meant to be a deed of mortgage and not 
a deed of sale. ABDUL GHAFUR KHAN v. 
ABDUL Kadir, 114 P L R, 1901 = 72 P.R. 

I 1901. (22 A. 149, 5 C.W.N. 326, 5 W.R. 69, 

I F .; 12 A. 387. 14 A. 159, 4 B. 594, 10 0. 764, 
9 G. 528. 13 M. 494, 16 M. 80, 19 A. 434, 25 
C. 603, 2 C.W.N. 562, 7 B. 73, 6 C. 328, 17 
C. 173, 176, R.) 

(45S) ~S, 92 — Oral evidence to prove execut¬ 
ant of document a mere surety , whether admis¬ 
sible—Decree for contributicn whether grant- 
able .—Where one of several mortgagors, after 
having been compelled to pay the mortgage 
debt, sued for the recovery of the amount from 
the other mortgagors on the ground that he 
joined in the mortgage only as a surety for the 
defendants, held that the plaintiff could adduce 
evidence, notwithstanding s. 92, to prove that 

1 he was a surety merely. (10 A. 421, F.) 
Where the plaintiff had failed to prove his con¬ 
tention that he joined the mortgage only as a 
surety, he would not be entitled to get a decree 
for contribution towards the amount of the 
debt satisfied by him. 8HAMSH-UL JAHAN 
BEGAM v. AHMAD WADI KHAN, 25 A. 337 = A. 
W.N. 1903, 64. [Diss., U.B.R. 1906, Evidence, 

‘ 13 ; Overruled , 28 A. 482, P. C. = 3. A.L.J. 

: 360=10 C.W.N. 626 = 3 C.L.J. 481=8 Bom. 
L.R. 397 = 16 M.L.J. 269 = 1 M.L.T. 143 = 33 
I.A. 81.) 

(459)— S. 92 —Oral evidence to contradict 
recital in deed—Right of both parties .—Where 
one of the parties to a deed is, under any of the 
provisions of s. 92 of the Evidenoe Act, per¬ 
mitted to go into oral evidence, it is open to 
the other party also to rebut that evidenoe by 
oral evidenoe. Where a deed recited the pay¬ 
ment of a certain consideration, and the 
plaintiff denied the passing of any consideration, 
and adduced evidence in support of his conten¬ 
tion under the provisions of 8. 92 of the 
Evidence Aot, it was open to the defendants to 
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go into oral evidence to ehow that there was 
Borne consideration for the deed though not the 
same as reoited in the deed. KAIBASH CHAN- 
DBA NEOGI V. HARISH CHANDRA BISWAS, 5 
G.W.N. 188. (11 G. 486, 3 JB. 159, R.) 

* jjfc.wv, Li *,• ' . ^2. • • 

(460) — S* 92 —Deed of sale—Recital that con¬ 
sideration was paid, though not actually pxid — 
Suit for cancellation for consideration — Extrin¬ 
sic evidence to show that the document is in 
reality a deed of gift. Admissibility of. —The 
plaintiff, a Muhammadan lady, conveyed a 
certain portion of her property in favour of 
her obildren by means of a sale-deed. Though 
the consideration was not paid, .the deed con¬ 
tained the recital that the whole consideration 
was received. The suit is for cancellation of 
the sale-deed or, in the alternative, for the 
consideration money. The defendants pleaded 
that the document., though in the form of a 
sale-deed, was, in reality, a deed of gift, and was 
executed out of natural love and affection. 
field , that extrinsic evidence was not admis¬ 
sible for the purpose of showing that a docu¬ 
ment which purports to be, and is. on the face 
of it, a deed of sale, is in reality a deed of gift, 
(22 A. 149, P.C., jP.) If there i3 any contro¬ 
versy as to payment of consideration, then, 
extrinsic evidence is admissible. (22 A. 317, 
P.O., R .) Held , also, that, under the circum¬ 
stances of this case, the plaintiff was entitled 
to a decree for the consideration money. FaIZ- 
UN-NISRA v. HaNIF-UN-NISSA, A.W.N. 1903, 
129 = 2 A L.J 360 = 27 A 612. 

(461) —S 92 —Mature of agreement inadmissi¬ 

ble without regisiration t when original agreement 
is registered .— Only those agreements come 
within s. 92 of the Evidence Act which affect 
the terms of the previous transaction, not 
indirectly, as a consequence of an independent 
and valid contract ceiween some only of the 
parties, but directly by virtue of the consensus 
of those who alone arc competent to rescind or 
modify the original contract, viz ., all the parties 
concerned or all their representatives. The 
exception at the end of proviso 4 to s. 92 of the 
Evidence Act applies to any agreement whether 
executed or executory. GOSETI SUBBA ROW v. 
VARIGONDA NaRaSIAIHAM. 27 M. 368. [ F. t 

129 P.W.R. 1903 ; R , 17 M.L.J, 30 = 30 M. 
231; D , 129 P.W.R. 1908, 10 C.L.J. 150.] 

(462) S» 92 —Contract in writing silent on a 
particular point — Admissibdi'y of evidence of a 
contemporaneous oral agreement.— Where a 
partition-deed, in whioh special provisions were 
made for giving means of acoess to various 
portions of the partitioned property, was silent 
as to means of aooess over the share in ques¬ 
tion, held , that an all. ged contemporaneous 
oral agreement to add to the terms of the 
partition-deed was inadmissible in evidence by 
reason of s. 92 of the Act. KRISHNAMARAZU 

v. Mabraju, 28 M. 498 = 18 M.L.J. 235. 

(463) —S, 92 —Registration Act {III of 187*7), 
a. 17, el. (6) Variation of terms of registered 
deed--Compromise in mutation proceedings 
vary\ng the termsof registered deed—Admissi- 

A mortgage was executed by one 

.j\ ' r At 
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mortgagor on condition that the property could 
not be redeemed within 25 years. In the Revenue 
Court a co-owner of the mortgagor objected to 
mutation of names. The matter was com¬ 
promised, the condition being that the objeotor 
withdrew his objections, aDd the mortgagees* 
names were entered in the revenue registers, 
and it was provided that the mortgage could be 
redeemed in Jeth of any year. In a suit for 
redemption brought within 25 years, held , 
that the coraprom.se could not be admitted in 
evidence inasmuch as it purported to modify 
the terms of the registered mortgage, and that 
the terms of a registered deed of mortgage could 
not be varied except by a registered instrument. 
S.4DARUDDIN ADWaD v CHHAJJU, 8 A.L.J. 

' 717 = 31 A. 13 = A.W.N. 1908, 264 = 1 Ind, Cas. 
358. 

(464) — S. 92— Document , refusal of prayer to 
send lor , prejudice—Oral evidence to contradict 
the terms of a conveyance , :/ admissible—Recital, 
incorrectness of, as to payment of consideration , 
ptoof cf , by oral evidence.— Omission by a Court 
to send for a document and to give an oppor¬ 
tunity to a party to prove the same is not suffi¬ 
cient to set aside a decisiomunless such omission 
has prejudiced the party who wanted the docu¬ 
ment to be proved. Although s. 92 of the Evi¬ 
dence Act prevents the admission cf oral evidence 
for the purpose of contradicting or varying the 
terms of a contract, it does not prevent one of 
the parties to the contract from showing either 
that there was no consideration or that the 
consideration was different from that stated in 
a conveyance. GOPAB SINGH v. LALOO LABB. 
10 C.L.J. 27 = 2 Ind. Cas 953. (3 B. 159, 5 M. 

j 6, 11 M. 213, 11 C. 486, 18 A. 168, R. d) Fr, 
22 A. 149, P.C., D .) [F. t 6 led. Cas. 477.] 

(465) S. 92 Lease — Extrinsic evidence , 
admissible. Extrinsic evidence as to any oral 
assurances given by the grantor of the lease, 
that it was intended to last for ever, is admissi¬ 
ble. Orily the grantor may possibly be estop¬ 
ped from questioning the permanent character 
of the lease by reason of misrepresentation even 
on a point of law which is not clear and free 

from doubt. Narsingh Dyal Sahu v. Ram 

Narain 8INGH, 30 C. 883. (22 A. 149, P.C., 

R.) 


' U V L/ojeciioyjs as to admissibility 

of evidence ,—Where a document records the 
terms agreed to at the time of the execution cf 
another document, the parties being the same, 
there is no objection, under 3. 92 of the Evi¬ 
dence Act, to the admissibility of the former 
document, notwithstanding that it contradicts, 
varies, adds to. or subtracts from, the terms cf 
the latter dooument. MUTHA VENKATA- 

CHEBA PATI v. PYANDA Venkatacheba- 
PATI, 27 M. 348. [D., 2 Ind. Cas. 930.] 

(467) S. 92- Admissibility of evidence to 
vary or contradict terms of document—Evidence 
of acts and conduct of parties—Relaxing Indian 
Statute Daw by applying principles of equity . 
— The law in India generally is a codified law 
and v so far as the adjective law is concerned, 
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the Codes are exhaustive, not only as to the rules 
to be followed, but also as to the extent of 
discretion vested in the Courts. There is 
little analogy between the status of the codi¬ 
fied law and the position occupied the 
common law of England ; and Courts in India 
are not justified in relaxing or avoiding the Sta¬ 
tute Law in the same way, as Courts of Equity 
in England deal with rules of common law. 
The effect of s. 92 is to exclude evidence of every 
kind adduced to prove an oral agreement, of 
whioh proof is forbidden by the seotion, includ¬ 
ing the circumstantial evidenoe derived from 
the acts and conduct of the parties to the in¬ 
strument in question. When an oral agreement 
of mortgage is put forward, whether it be to 
wholly supplanc or merely to supplement the 
terms of a written sale dearly there is a contra¬ 
diction of, or an addition to, the written evi¬ 
dence of the transaction, and that is sufficient 
to bring s. 92 into operation. The word “ con¬ 
tradict ” in that seotion must be given its 
ordinary meaning ; and therefore, the distinc¬ 
tion drawn by Messrs. Amir Ali and Woodroffe, 
vie., that we cannot vary, add to, or subtract 
from the written evidence of the terms of a 
transaction, but we may wholly contradict it, 
by proof of an entirely different contemporane¬ 
ous oral agreement, is not sound. GUJARMAL 
RAMEAU v. SlTARAM ARJUN, 3 N.L R. 19 
(22 A. 149, 30 C. 738, R.; 4 B. 594, 16 M. 90, 
25 C. 603, 29 C. 256, 28 C. 289, Diss,; 25 M. 7 
F.) 

(468) — S. 92— Property exchanged — Payment 
of cash recited in sale deed—Whether evidence 
could be cfftred to prove actual transaction .— 
Evidence is admissible to show that considera¬ 
tion, mentioned in a deed as having been paid, 
never passed, and also to show that the consi¬ 
deration specified in the deed was satisfied in a 
different way from that mentioned in the docu¬ 
ment itself. (18 A. 168, 22 A. 370. P.C., R.) 
Where, therefore a deed recited that a pay¬ 
ment of Rs. 1,000 was made in cash, held that 
it oould be shown that the payment was not 
made in cash, but in some other way. 

Muhammad Yusuf v. Muhammad Musa, 

4 A.L.J 441 = A. W. N. 1907, 181. 

(469) — S. 92 —Evidence to contradict state¬ 
ment in a registered kabuliat — Kabuiiat not 
intended to be azted upoyi — Waiver — Rate of 
rent Evidence to contradict — Acceptance if the 
reduced rent. — Oral evidence is not admissible 
for the purpose of contradicting a statement 
made in a registered kabuiiat as to the amount 
of rent, but evidence is admissible to show 
that as between the landlord and the tenant, 
the kabuliyat was never intended to be acted 
upon or enforced or that there was a waiver of 
some of its terms. [D. t 2 Ind. Cas. 160, 10 C, 
L J. 570 ] The evidence that since the execu¬ 
tion of the kabuiiat the tenant paid rent at a 
lower rate than that stated in the kabuiiat, is 
admissible to show that the intention of the 
parties was that the kabuliat y from the every 
first was not intended to be acted upon or that 
there had been a waiver by the parties of the 


strict terms of the lease. BENI MADHUB 
GORANI v. LABMOTI Dassi, 6 C.W.N. 242. 
[£>., 2 Ind. Cas. 160, 10 C.L.J. 570.] 

(470) — S. 92— Registered lease — Subsequent 
alteration by oral agreement—Agreement to be 
inferred from conduct. —No oral agreement 
is admissible under s. 92 of the Evidence 
Aot to vary the rent fixed by a registered lease. 
An agreement is none the less oral, because 
it is to be inferred from the conduot of the 
. parties. LAKHATULLAH SHEIKH v. BlSHAM- 
[ BUR, ROY, 6 Ind. Cas. 577 = 12 C L J. 646. 

(471; — S. 92.— Decree of Civil Court — Evi¬ 
dence of subsequent, oral agreement rescinding or 
modifying — Admissibility. —Under no circum¬ 
stances is evidenoe admissible to prove the 
existence of a distinct subsequent oral agree¬ 
ment to rescind or modify the decree of Civil 
; Court, 8. 92, Evidence Aot, 1872 ; forbids the 
reception of suoh evidence, whether the decree 
be treated as a document embodying the terms 
of a disposition of property of not. KARAN- 

SlNGH v. Kanhaibab, 6 N.L.R. 123 = 8 Ind. 

I Cas. 279. 

(172)— S.92—Registered mortgage deed , Vary¬ 
ing the terms of. - A registered instrument cf 
' mortgage takes effect against any oral agree- 
; ment relating to the hypothecated property, 
and no parol agreement which purports to 
modify the terms of the contract cf mortgage 
by reducing the amount recoverable thereunder, 
by taking away the right of sale, and by provid¬ 
ing for the payment of the reduced debt by a 
sale, of other property, can be proved, in view 
of the provisions of s. 92 of the Act;. MAHARAJ 
SINGH v. RAJA BALWANT SINGH, 3 A L J. 
274 = A.W.N, 1906, 117 = 28 A. 508. 

(473) — S. 92— Otal agreement not admissible 
fer subtracting from terms ot written contract. — 

, Evidence of an oral agreement cannot be given 
for the purpose of subtracting from the terms 
i of a contract reduced to the form of adooument, 

Lachmansing v. Makhan Patel, 4 C.P.L. 
R. 154. 

(474> — S. 92 —Oral evidence to vary a written 
contract, — Where a mortgage-decree was sold 
free from incumbrance and a portion of the 
purchase-money was left in deposit with the 
purchaser, the latter giving a receipt embody¬ 
ing the real oontraot between the parties with 
regard to the deposit, htld y evidence oould not 
be offered of a separate agreement empowering 
the purchaser to pay off an attaching creditor 
of the decree. But evidence might be let in, 
to prove the objeot for which the deposit was 
made, or to explain rhe meaning of a sentence 
in the receipt. KHETS DAS AGARWALA v. 
8HIB NARAYAN MURDA, 9 C.W.N. 178. 

(475)— S. 92— Oral evidence to prove that a 
deed purporting to be a mortgage was intended 
to be a sate. Admissibility of — Representatives in 
interest of parties to the suit. — Seld, tbafc oral 
evidenoe is not admissible between the parties 
to i deed whioh purports to be a mortgage, or 
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their representatives in interest, to prove that j 
it was intended to be a sale. ZAKI UD-DIN 
KHAN V. AKRAM-UD-DlN KHAN, li 0 C. 93. I 
(22 A. 149, R.) 

J (476) — S. 92 — Sale-deed—Construction — Oral 
agreement to treat it as a motgage -Agreement 
cannot be proved unless fraud, etc., is alleged .— 
Where parties eDter iuto a sale-deed, it is not 
competent to them to prove a contemporaneous 
oral agreement to reconvey the property sold 
on payment of the sum advanced, in the ab¬ 
sence of fraud, misrepresentation, or failure of 
consideration, eic., rendering the sale invalid. 
Where one party to a oontract does uot agree to 
any of its stipulations, and the other party 
induces him, cot indeed to agree to it, but to 
agree to its formal insertion in the written 
contract, by representing that the stipulation in 
question would be in reality treated by him as 
a dead letter, it cannot be enforced, bacause 
the party induced had never assented to it and 
its inclusion in the written contraot was the 
result of misrepresention. It was the result 
of a misstatement of the intention of the party 
induciog, and suoh a misstatement is one of 
fact and an action of deceit may be founded on 
it. ' SANGIRA MAIjAPPa v. RAMAPPA SAN- 
GAPPa, 11 Bom. L.R. 1130 = 34 B. 39 = 4 Ind. 
Cas. 237. 

(477)—S. 92 — Contemporaneous oral agree - 
ment tha ' an out-and ont sale was to be a mort¬ 
gage— Eviden e of acts and conduct of partus , 
Admissibility of, — Plaintiff, having executed 
a deed of sale of his lands to the defendant as 
an absolute and unconditional conveyance, now 
brought this suit asking for a declaration that 
a transaction was a mortgage and not an out- 
and-out sale and for an order that the defendant 
should reconvey the property to him on his pay¬ 
ing the purchase-money into Court. On the side 
of the plaintiff, there was evidence to the effect 
that the transaction was entered into as a tem¬ 
porary sale to enable the defendant to raise 
money for the plaintiff and on the understanding 
that plaintiff was to be allowed to redeem the 
property whenever he could do so, the ‘.defend¬ 
ant having agreed, during the negotiations 
and when the deed of sale was executed, to 
allow the plaintiff to redeem at any time. 
There was also evidence of the acts and conduct 
of the parties tending to show that there must 
have been suoh an agreement between them. 
The Court of first instanoe, by its decree, 
allowed the plaintiff to redeem the property but 
the lower appellate Court reversed that decision 
on the ground that the above evidence to show 
that the transfer to the defendant was by way 
of mortgage or conditional sale, and not an 
outright sale, as the instrument of transfer 
purported to be, was inadmissible. On a 
reference to the Pull Cenoh, on second appeal, 
of the question whether evidence of a contem¬ 
poraneous oral agreement, or of the oonduot of 
the parties, is admissible to show that a trans¬ 
action reduced to the form of a deed of uncondi¬ 
tional sale was in fact, or was intended to be, a 
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conditional sale or mortgage. Held , that, in 
oases in whioh it is attempted to show by evi¬ 
dence of a contemporaneous oral agreement to 
that effect, that a transaction reduced to the 
form of a document and purporting, by that 
document, to be an absolute 6ale was in reality 
a mortgage or conditional sale the Courts can¬ 
not admit any such evidence, the same being 
excluded by the terms of s. 92 of the Act, un¬ 
less when admissible as covered by one or 
more of the provisoes to that section. (22 A. 
1*9, P.C., F.) The evidence of the oonduot of 
the parties is also inadmissible, as suoh evi¬ 
dence could be relevant only on the ground 
that the oouduot leads to the in'erenoe that 
there was a contemporaneous oral agreement or 
statement between the parties that the absolute 
sale-deed was to operate only as a mortgage 
and not as a sale, but s. 92 of the Aot enacts 
that no evidence of any oral agreement shall be 
admitted to vary the terms of the contraot or 
grant, and no exception is made in the provisoes 
in favour of evidence which consists of the 
acts and conduct of the parties from which an 
inference might be drawn that there was such 
an oral agreement. MAUNG BIN v. MA 
Haling, 3 LB R 100, F B. (25 M. 7, F .; 2 
L.B R. 1, overruled ; 4 B. 594, *25 C 603. 28 
C. 256, 28 C. 289, Dissr, 15 C, 533, 32 C. 437, 
R ) [P., U.B.R. 1903, 3rd Qr., Evidence, 15.] 

r 

(478) — S, 9? — Mortgage, by way of conditional 
sale—Oral agreement converting mortgage by 
conditional sale into an usufructuary mortgage 
— Civ. Pro. Code , O. XLT, r. 23.— Where a 
rase is remanded under O. XLl, r. 23, the 
Judge of the Court to which the oase is sent 
back has authority to form his own conclusions, 
irrespective of any finding arrived at by his 
predecessor at the original trial, in respect of 
matters which were not touched by the appel¬ 
late Cout. In a suit for redemption of a 
mortgage by way of conditional sate, evidence 
was adduced to show that the mortgagors and 
the mortgagee, had entered into an oral agree¬ 
ment by which the latter was put in possession 
of the mortgaged share plus a further fractional 
share on the understanding that profits were to 
be appropriated in lieu o( interest. H<lt, that 
the alleged agreement, which in substanoe was 
one converting the mortgage by conditional sale 
into an usufructuary mortgage is in no sense 
suoh an agreement as is referred to in proviso (2) 
to s. 92 of the Evidence Act and the evidence 
adduced in proof cf it was, therefore, inadmissi¬ 
ble. Held fjirther, that as the mortgage was 
created by a registered document, no suoh 
agreement can be proved under proviso (4) 
except by means of a duly registered document. 

a.iodhya Prasad v. Jagdish Singh, 14 O.C. 
321. (10 Ind. Cas, 196, D.) 

(479) —S. 92 — Mortgage — Sale — Procedure. 
—Tho duty of a Court is to give effect to the 
real intention of the parties, and in constru¬ 
ing rules of evidenoe it should be remembered 
that they were enacted not to defeat, but to 
assist in attaining, that objeot. A party who 
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Fete up a contemporaneous oral agreement, 
as showing that an apparent sale was really 
a mortgage, shall not be permitted to start his 
case by cfferiDg direct parol evidenceof such an 
agreement ; but if it appear clearly;and unmis- 
takeably, from the conduct of the parties, that 
the transaction has been treated by them as a 
mortgage and not a sale, and, thereupon, if it 
be necessary, to ascertain what were the terms 
of the mortgage, the Court will, for that pur¬ 
pose, allow parol evidence to be given of tbe 
original agreement. RAMESH CHANDRA P aIj 
v. NGA SAUNG, 2L.B.R. 1 . (4 C.W.N 153 

R*; 4 B. 594, 9 C. 898, D-B.R 1893-1900, 154,’ 
F.) [Overruled, 3 L.B.R. 100, F.B.] 


(480) S. 92 Mortgage — Sale — Contempo¬ 
raneous oral agreement.--'Mere verbal evidence of 
contemporaneous oral agreement, showing that 
an apparent deed of sale was really a mortgage 
is insufficient. Such evidence is not admissible 
against an innocent purchaser without notice of 
the existence of tbe mortgage. MaUNG Lu 
GYI v. MAUNG HLA PYU, U.R.R. 1902-1903 
Yol. II, Evidence, 1 . (5 W.R. 68, 4 B. 594! 

16 M- 80, 9 C. 89S. R ) [R., U.B.R. 1908, 3rd 

Qr., Evidence, 15.] 
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cerned as mortgages only, and they tendered 
evidence of acts and conduct of the parties to 
that effect. That evidence was excluded by the 
Courts below under s. 92 of the Evidenoe Act. 
Held, on the facts in the oase, that the evidenoe 
tendered consisted only of evidenoe relating to 
the acts and conduct of the parties, as dis 
tinguished from evidence of oral statements 
and conversations constituting in themselves 
some agreement between them, and its object 
was to show that, whatever the terms of the 
. instruments might have been, none of the 
parties, had acted on them as effecting an 
aosolute sale, but that, through a long course 
of mutual dealings materially affecting their 
respective positions, they bad always treated 
the business between them as one of loans 
seoured by mortgage; that the oase for the 
appellants disclosed a charge of fraud against 
the respondents in relation to matters antece- 
. dent to tbe said deeds, on which much of the 
evidence tendered would certainly be material; 
and that the rejected evideuce should be heard 
subject to any objections the respondents 
might be advised to take. MAUNG KYIN v. 
Ma 8HWE DA, (1911) 2 M W.N. 30 = 14 CX.J. 
276, P.C. = 13 Bom. L.R. 797 = 8 A.L.J, 1184. 


(481) S. 92 — Sale deed — Intention to treat 
as mortgage — Admissibility of evidence. — Held, 
that a person who has executed a deed of sale 
cannot be allowed to produce oral evidence 
showing that the transaction was intended to 
take effect only as a mortgage, unless the evi¬ 
dence tendered is shown to be admissible under 
one of the provisions to s. 92. The embargo 
contained in s. 92 is applicable not only to 
direct evideooe of a contemporaneous oral agree¬ 
ment, but also to an indirect evidenoe, show¬ 
ing by the acts and conduct of the parties that 
there was such an agreement. Ml GYWE v. 

Keshan Ram Jiban Ram, U.B.R. 1908 , 
3rd Qr., Evidence, 15. (3 U.B.R. 100 

F.B., F .; 22 A. 149, 25 M. 7, 4 B. 594, 30 b! 
119, 30 B. 426, 5 C. 300, U.B.R 1902-1903 

Vol. II, Evidence, 1, R.) 

(482) — S. 92 — Evidence — Admissibility — 
Absolute conveyance or mortgage — Fraudulent 
dealing with a third person's properly — Notice 
that the property purporting to be * conveyed 
belonged to a third person not a party to the 
conveyance — Extrinsic evidence of acts ayid 
conduct of the parties — Fraud. — Section 92, 
Evidence Act, is applicable to an instrument 

as between the parties to any such instru¬ 
ment or their representatives in interest,'* but 
it does not prevent the proof of a fraudulent I 
dealing with a third person’s property, or proof 
of notice that the property purporting to be 
absolutely conveyed in fact belonged to a third 
person who was not a party to the conveyance. I 
Tha respondents sued the appellants to recover I 
possession of certain parcels of land under 
certain deeds which purported to be absolute 
conveyances. The appellants contended that 
the said conveyances were meant to be, and had 
always in fact been, treated by all parties oon- J 


(483) S. 92 Sale-deed—Representation that 
the deed would not be enforced as a sale-deed— 
Mortgage deed Evidence — Indian Contract Act 
tfN of 1872), s* 17 (3) — Fraud — Proof .— In a 
suit for a declaration that an apparent sale- 
deed executed by the plaintiff was a mortgage 
and for redemption, the lower Courts allowed 
the plaintiff to adduce evidence to prove that 
the defendant, at the time of the execution of 
the sale-deed, represented to the plaintiff that 
the sale-deed, would not be enforced as such: 
Held , that no evidence of a contemporaneous 
agreement, or promise, or representation’ in¬ 
consistent with the written document could be 
admitted. It was contended that the repre¬ 
sentation found proved amounted to fraud as 
defiued in s. 17 (3), Contract Act. Held, over¬ 
ruling the contention, that there was no finding 
that the defendant, at the time of making the 
I representation, had no intention of performing 
it. He might have made the promise in good 
faith and changed his mind afterwards, when 
he found the value of the property in dispute 
had increased and that it was moreadvantageous 
for him to rely upon the sale evidenced by the 
written document than upon the mortgage 
which the plaintiff alleged was the real agree¬ 
ment between the parties. DAGDU SADU 
Nahavi V. Nama SAEjU, 12 Bom. L.R. 972 = 

8 Ind. Cas. 644. 


(484;— S. 92— Written instrument — Oral 
agreement to vary its terms — Sale-deed—Deed 
of mortgage—Fraud or misrepresentation — 
Party making a nero case in appeal — Practice . 
— The plaintiff sued to redeem oertain lands, 
alleging that the deed which he had executed 
to the defendant though a sale-deed in form 
was in reality only a deed of mortgage, the 
defendant having promised at the time of the 
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execution of the deed that he would allow 
redemption on payment of the money advanced. 
The defendant contended that the transaction 
was a sale. On these pleadings, the Court of 
first instance framed an issue, whether the 
sale-deed to the defondant was proved to be 
really a mortgage redeemable on the terms 
stated in the plaint. This issue was found in 
the negative. On appeal, the plaintiff contend¬ 
ed that the frame of the issue was incorrect and 
that the oase should therefore be remanded on 
the issue whether the deed was obtained or 
induced by the defendant by means of fraud 
or misrepresentation within the meaning of 
proviso 1 to s. 92, Evidenoe Act. Held , that 
the case of the plaintiff was that he signed the 
deed knowing it to be a deed of sale, but that 
there was at the same time an oral agreement 
made by the defendant that he (the defendant) 
would treat it as a mortgage and he (the 
plaintiff) relied upon that oral agreement ; and 
that the case, therefore, fell within the prohibi¬ 
tion enacted by s. 92 of the Evidence Act. 
Held f further, that the plaintiff sought to 
make a new case in so far as he endeavoured to 
base his case not upon a separate oral agree¬ 
ment, but upon some fraud which would invito 
the application of proviso 1 to s. 92 of the Act. 
SOMANA V. Gadigeya, 13 Bora. L.R. 113 = 
35 B. 231. (12 Bom. L.R. 972, 11 Bom. L.R. 

1130, F.) 


(485 & 486) — 8. 92 —Deed of sale by way of 
absolute conveyance—Suit for redemption by 
vendor as on mortgage—Evidence to show that the 
sale was a mortgage. —After having executed and 
registered a dooument in favour of the defendant 
which purported to be an absolute conveyance 
to him, of the plaintiff's lands, the latter 
brought a suit to redeem such lands urging 
that, though the said document was, on the 
face of it, an absolute conveyance, the tran- 
sanotion under it was really agreed upon between 
the parlies to operate only as a usufructuary 
mortgage. Evidence of the subsequent oonduot 
of the parties sought to be let in by the plain¬ 
tiff for establishing that the sale was intended 
to be a mortgage was held inadmissible. Evi¬ 
denoe of suoh oonduot could be relevant only ou 
the ground that it leads to the inference tbafc 
there was a contemporaneous oral agreement 
or statement between the parties that the abeo-/ 
lute sale deed was to operate only as a mort¬ 
gage and nob as a sale, and such evidence, 
having the effect of contradicting the terms of 
the contract of sale contained in the document, 
would be precluded by the provisions of s. 92 of 
the Indian Evidence Aot. ACFIUTARAMARAJU 
v. SUBBARAJU, 25 M. 7 = 14 M L J. 370. (27 

LA. 58, 22 A. 149, 26 I.A. I0i, 22 M. 503, F. ; 
28 O. 256. R.\ 28 C. 269, Diss.) [F., 3 N.L.R. 
19, 3L.B.R. 100,F.B.,8 Bom. L.R. 267 ; R.. 36 
C. 193 = 5 C.L.J. 611, U.B.R. 1908, 3rd Qr., 
Evidence, p. 16, 2 Ind. Cas. 13 ; D., 30 B. *26 
«8 Bom. L.R. 553.] 

(487 & 488)—-S. 92—Oraf evidence relating to 
• decuments —Sale— Mortgage .— Htld % that, not- 


Evidence Act (I of 1872)— continued. 

withstanding the provisions of s. 92 of the 
Evidenoe Act, the defendants were entitled to 
show that a dooument purporting to be a deed 
of sale exeouted by them was intended to be 
a mortgage and not a sale. Ram SARUP v. 
ALLAH RAKHA, 107 P.L R. 1905. (72 P.R. 

1901=114 P.L.R. 1901, F.) 

(489) —S. 92— Sale deed — Instrument vary¬ 
ing terms to be registered — Oral evidence not 
admissible. — An instrument varying the abso¬ 
lute terms of a sale-deed cannot be allowed to 
affeot the sale-deed unless it is registered and 
no oral evidence can bo allowed to vary the 
terms of the deed of sale. PANDU v. GUNESH- 
DAS KRISHNAJI, 4 C.P.L.R. 84. 

(490) — S. 92 —Agreement partly oral and part¬ 
ly by latter—Oral evidence, if admissible— See 
AGREEMENT, 13 C.W.N. 326 = 6 M.L.T. 368 
= 4 Ind. Gas. 65. 


(491) - S. 92—Registered.agreement to refer 
to arbitration—Variation— See AWARD, 14 
C.L.J. 133. 

# 

(492) S. 92 — Question whether a safe-deed 

was a deed of gift — Admissibility of evidenoe as 
to intention ot parties— See BENAMITRANSAC¬ 
TIONS— General, io C.W.N. 570, P.C.=3 

A.L.J. 353 = 3 C.L.J. 434 = 8 Bom. L.B. 379 = 
16 M.L J. 166 = 1 M.L.T. 137 = 33 C. 773. 

(493) —S. 92 —See CAUSE OP ACTION, 5 P.R, 
1896. 


(494) —S. 92 —See ClV. Pro. CODE, 1908, 
s. 11, O. XXIII, rr. 1 , 3, 41 P-L R. 1904 = 1 P 
R. 1904. 

(495) — S. 92— See ClV. Pro, CODE, 1908, 
s. 80, 67 P.R. 1S94. 

(496) —8. 92— See Civ. Pro. Code, 1908, 
9 . 86, 69 P.L.R. 1903 = 40 P.R. 1903. 


(497)—S. 92— See DEED—CONSTRUCTION 
OF DEEDS, 8 Bom. L.R. 669. 

(49^)— S. 92 —Contemporaneous oral agree¬ 
ment, admissibility of evidence of— See EASE¬ 
MENTS ACT, 1882, s. 13, cl. (g), 28 M. 495=15 
M.L.J. 255. 

(499) —S. 92 Admissibility of oral evidence 
as to a right of way being granted at a parti¬ 
tion, when the deed of partition, which is 
registered , is silent as to the grant— See EASE¬ 
MENTS ACT, 1882, s. 13, ols, (e) aud (/), 15 
M.L. J. 225. 

(500) —s. 92 — See Insolvency—General, 
20 B. 636. 

(501) —S. 92 —Alteration of terms of register¬ 
ed lease—Oral evidenoe—Conduct of parties— 
Payment of reduced rent—Evidenoe whether 
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admissible —See LANDLORD AND TENANT - 

Miscellaneous, 8 ind. Cas. 47. 


I Evidence Act (I of 1872 )—continued. 

! (516)—S. 92 —See NOS. 18, 154, 281, 429 r 

430, 431. 432, 433, 434, 435, supra . 


(502) —S. 92 — See LEASE—GENERAL, 25 
M. 603, P.C. = 29 I.A. 138 = 12 M.L.J. 479 = 6 
C.W.N. 865. 

(503) —S. 92—Deed of gift—Agreement con¬ 
trary to the terms of the gift—Evidence to 
preve the agreement —See LIMITATION ACT, 
1908, art. 91, 5 Ind. Cas. 497. 

(504) —S. 92—Usufructuary mortgage—Ar¬ 
rangement as to mode of payment—Variation 
of terms —See MORTGAGE —USUFRUCTUARY 
Mortgage, 14 c.l.j. 507. 

(505) —8. 92 — Accommodation acceptor — 
S. 132 of the Contract Act— See NEGOTIABLE 
INSTRUMENTS—BILL OF EXCHANGE, 3 C. 
174. 

(506) —S. 92 — Pro-note — Unconditional 
agreement — Evidenoe to vary term 5 ’ — See 

Negotiable instruments—Promissory 

NOTES, 9 Ind. Cas. 299. 

(507) —S. 92—Oral evidence to prove deed of 
gift to be donatio mortis causa —Admissibility 

— See Negotiable Instrcments act, 
1881, ss. 46, 47, 48, 50, 16 C.W.N. 666. 


(508 & 509)—8. 92—Collateral agreement as 
to interest on a hundi. admissibility of evidence 

as to— See Negotiable instruments act. 

1881, 8. 80. 11 C.W.N. 105, P.C. = 29 A. 33 = 
17 M.L J. 35 = 4 A.L.J. 29 = 1 M.L.T. 427 = 9 
Bom. L.R. 1 = 5 C.L.J. 7. 

(510) —8. 92—Deed of partnership—No extra¬ 
neous evidence admiseihle to prove that mem¬ 
bers of a joint Hindu family were acting on 
behalf of the family —See PARTNERSHIP — 

Suits relating to partnership, 87 P.L. 

R. 1909 = 4 Ind. Cas. 929. 

(511) —S. 92 — See PARTNERSHIP — SUITS 
RELATING TO PARTNERSHIP, 12 B. 335. 


(517)—S. 92 (1 )—Any fact may be proved 
which would invalidate a document. — The only 
question was whether the appellant (defendant) 
was entitled to produce oral evidence to prove 
that the contract on which the plaintiff sued 
was void as being illegal. The fact that the 
oontraot is not what it purports to be but an 
agreement for an unlawful object, is a faot 
which would invalidate the document on whioh 
the suit is brought. Evidence to invalidate 
the document is admissible. Thiruvengada 
RAJOO v MAUNG NYO, U B.R 1897-1901, 
Yol 11,399 (12 B. 585, 9 C. 791. 17 M. 480, 

R ) [R. A F., U.B.R. 1897-1901, Vol. II, 

400.] 

(5181—S. 92 (1)—Where the only points for 
consideration are whe her the defendant was 


entitled to plead that the deed on which the 
plaintiff sued was a fraudulent deed and there¬ 
fore invalid under s. 23 of the Contract Act, 
and whether tbe defendant was estopped from 
denying the obligation, held that the defendant 
was entitled to prove any facts that would 
invalidate the contract. (U.B R. 1897-1901, 
Vol. II, 399, U.B.R. 1897-1901, Vol. II, 
544, R.) Notwithstanding an admission is a 
sale deed that the consideration had been 
* received, it is open to the vendor to Drove that 
no consideration had been actually paid LE 
Hu v. ELAHI BUX, U.B R. 1897-1801, Yol. II, 
400. (4 C.W.N. olvi, F.) 

(5 19) — S. 92 (1) — Pre-emptor can show that 
transaction if really one of sale and ostensibly 
a mortgage — See PRE EMPTION —MISCEL¬ 
LANEOUS, 157 P.W.R. 1909. 

(520) —S. 92, cl. 2 — See EVIDENCE— PAROL 
I EVIDENCE, 12 C.L.R. 163. 

(521) —8. 92 (2) —Negotiable instrument 

silent as to interest—Separate oral agreement 
as to interest whether can be provpd— See 

Negotiable Instruments act, 1881, s. 80, 

165 P.L.R. 1911. 


(512) —S. 92—Registered lease — Subsequent 
alteration of rent by oral agreement—Not 
valid— See RENT, 2 Ind. Cas. 160. 

(513) —8. 92—See Rent, 7 Ind. Cas. 842 = 
12 C.L.J. 649. 

*514) 8. 92—Evidence to prove that person 

signing a pro-note signed not only as principal 
but also as an agent to a principal not named 
— Admissibility — See RES JUDICATA—MIS¬ 
CELLANEOUS, 116 P.W.R. 1908. 

(515)—8. 92—Real consideration in sale- 
deed different from the recital—Admissibility— 

See Sale—General, (1911) 2 M.W.N. 6. 

#%> i 


% (522) — S. 92 (4)— Partnership. —A partner¬ 
ship which has been constituted by a registered 
deed can be dissolved by an oral agreement. 

abdul Rahman v. asgar ali, U.B R. 1902- 
1903, Yol. II, Evidence, 5. (14 B. 472, F.) 

(523)— S. 92, cl. (4)— Written contract — 
Transaction — Rescinding or modifying the same 
— Merger .—In a suit for resemption of the 
mortgage, the defendant pleaded a sale of the 
mortgaged property. Held , that s. 92. ol. (4) 
does not exclude evidence of sale ; for the new 
contract does not rescind or modify the former 
one which is merely merged in the new one. 

Badhawa Mal V. Hira, 80 P.R. 1884. [R. t 

48P.R. 1905.] 
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(524) — 8. 92, cl. (4)-Oral agreement sub¬ 
stituting a written contract—Admissibility of 
evidence.— 8. 92, cl. (4) does not exclude 
evidence of oral agreement substituting a new 
contract for a previous one in writing and 
registered. That clause refers only to an oral 
agreement to rescind or modify such contract. 
JAGGAT 8INGH V. DEVI DlTTA MAL, 169 P. 

R. 1888. 

(525) — S. 92 (4) — Evidence of conduct of 
parties oral or documental y , lor showi' g cancel- 
ment of a registered mortgage—Admissibility 

— Suit for portions of property mortgaged 
whether maintainable — S. 89, Contract Jet .— 
Evidence of conduct of parties, oral or docu¬ 
mentary, for showing oanoelment of a registered 
mortgage, is shut out by s. 92 (4), Evidence 
Aot. A mortgagee, remaining in possession of 
the mortgaged property for some time and 
losing it afterwards, is entitled to sue to recover 
the whole of the property. But she is not 
bound to sue for possession of the whole or any 
.part of it, and'if she chno3es to be content with 
•possession of a portion and to sue for that 

• portion, no one can compel her to sue for more 
than she wanted, though her action would in 
no way afieot the liability of the whole ot the 
property comprised in the mortgage for the 

• money advanced by her under the mortgage. 

Srinivasa sw ami aiyangar v. athmaram 
A IYER, 5 ML.T, 84 = 19 M.L J. 280 = 2 Ind. 
Gas. 612. (22 M, 261, F.) 

(526) —S. 92 (4»— Parol agreement by a pur 
chafer of mortgagee's interest to pay consider¬ 
ation to a third party to the credit of mortgagee 

— Admissibility — Rights of mortgagee. — A 
parol agreement between a mortgagee and the 
assignee of his interest, whereby the latter was 
to pay the consideration for the sale to third 

• party to the credit of the mortgagee, is an 
attempted reoission of a oontraot, required by 
law to be in writing, by a subsequent ornl agree¬ 
ment, which is forbidden by 6. 92 (4) of the 
Evidence Act, and is inadmissible in evidence ; 
nor oan it to be made the basis of a suit. (80 M. 
231, 17 M L J. 30. 32 M. 281, 5 M.L T. 84, 2 
Ind. Gas 612, Arpl) This does not, however, 
affect the mortgagee’s rights under his mort¬ 
gage. lYETAEY SURAYYA v. NaLAMILBI 
VENKANNA, 9 Ind. Cas. 340. 

(527) —S. 92 (5) — Evidence of oral agreement 
varying terms of document. — There is nothing 
to warrant any Court in transforming an 
ordinary and clearly expressed oontract, in 
which the parties stand in the legal relation of 
oreditor and debtors, into a contract of guaran¬ 
tee in which one of them, who on the face of 
the oontraot is a joint and several debtor, 

■ beoomes the surety of the other, undertaking 
to discharge liability only in case of bia default. 

Lu Gale v. Maung Mo, 2 L.B.R. 268. (8 o. 

W.N, 101 , R.) 

(52P)--S. 92, proviso 1— Evidence to prove 
'mistake in agreement admissibility of, in a suit 


upon the agreement. —Under proviso 1 to s. 92 
of the Aot, evidence may be admitted to prove 
that there was mutual mistake in the wording 
in an agreement and to prove what the real 
intention of the parties was, and such evidence 
as to the alleged mistake may be given not 
only in a suit for the rectification of the 
mistake, brought under s. 31 of the Specific 
Relief Aot, but also, in a suit based up^n the 
agreement itself. 8. NARAYANAS A WMY v. 

James D. Rodriguez, 3 L B R 227. (2 C. 

I W N. 26C, F.i 22 A. 149, 11 Bur. L.R, 281, 

R) 

(529) — S. 92, proviso (1) — Oral evidence — 
Admissibility. — Plaintiff alleged that he sold a 
bond to the defendant for Rs. 1 575, that he 
was paid Rs. 1,200 and th»t- Rs. 375 was not 
paid, and sued the defendant for recovery of 
that amount. The sale deed reoited that the 
consideration of Rs. 1,575 had been received in 
full and details were given viz.. Rs. 600 on 
account of a decree of J and R, Rs. 600 on 
account of a deoree of the purchaser against the 
vendor, and Rs. 375 on account of money taken 
previously for private expenses. The plaintiff s 
ease was that Rs. 375 had not been paid, as it 

| had been agreecd that this sum should be paid 
j if the purchaser realized the full sum due under 
the bond, the subject of sale, without suit. 
Btld % that the plaintiff was entitled to prove 
that, as a matter of fact, he never received the 
sum of Rs. 375, and that the real understanding 
between the parties was what he alleged, and 
that proviso (!), s. 92 of the Evidence Aot was 
applicable to tbe case as the fact that the 
plaintiff sought to prove touched the question 
of want or failure of consideration, and imput¬ 
ed to the defendant a fraud against the plaintiff 
in reference to the real understanding which 
existed between them when they executed the 
deed. SHADAT IvHAN v. DULOGIR, A. W.N. 
1885,38. (il C. 436, 3 B. 159,.R.) 

(530) — S. 92, proviso (1)— Contract Act. 
s. 30 Oral evidence to prove contract void as 
wagering transaction. Admissibility of. — A party 
to a oontraot, who alleges that the agreement 
is void on the ground that it is by way of wager, 
cannot be prevented from adducing oral evi¬ 
dence in support of his allegation. Upon the 
true construction of s 92, proviso fl), the evi¬ 
dence is admissible. (9G. 791, overruled ; 28 I. 
A. 239 = 29 C. 461=5 C-W N. 714. P.C , 3 
Bom. L R. 476, R ) Per Woodroffe, J.— 
Because s 92, proviso (1) is not exhaustive but 
only illustrative and any faot may be proved 
which would invalidate a oontraot. BENI 

Madhab Das v. Sadasook Rotary, 9 C.W. 
N. 303, F B. = l C L.J. 158 = 32 C. 437. [R., 

j 3 L.B.R. 100, F.B.] 

j 

(531) —S. 92, proviso (1) — Written contract — 
Contemporaneous oral contract— Admissibility of 

( proof of existence of .—An instrument purport- 
I ing to be a oontraot in writing, which is exe- 
i outed on the avowed understanding of both 
! parties, that it is not to be treated as the real 
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contraot between them, is not an agreement 

tr D in f rC ? b n by I a ^’ aDd therefore is not a con- 

a11, a -“ d does not ac< 3 uire greater legal 
force beoause it is an instrument in writing and 

there is ample authority lot allowing one party 
to prove by oral evidenoe that there was an¬ 
other and different contract, an oral one. which 
the parties entered into as the one which was to 
bind them. When an owner of property 
chooses to make two contracts, a sham one in 
writing and a real one verbally, and ohooses to 
rely on the verbal contraot when he also exe¬ 
cutes a diSerent contract in writing, he prepares 
a danger for himself in case of dispute subse¬ 
quently arising or if the property gets into the 
hands of third persons. But the question 
between himself and his own transferee beoorues 
one oi evidence as to whether such a case is made 

out, and though oral evidence is admissible to 
show this, the main point to be remembered is 
that the Courts do well to require cogent and 
convincing evidence to support such a case. MA 
ZAINBI v. CASSIM ADI, L.B.R. 1893-1900, 15*. 


. 92 > Provisos (1) <£* (2 )—Oral evidence 

Admissxo%l\ty of Proof of real transaction — 
Contract Act t s. 65 Obligation of person re¬ 
ceiving advantage lender agreement hnoicn to be 
illegal. Where the plaintiff sold the property 
.in suit to defendant No. 2 in the name of his 
Wife, defendant No. 1, by a conveyance, in 
consideration of services rendered or to be ren¬ 
dered by defendant No. 2 in inducing his 
master L to se ^ certain property to the 
plaintiff; Held, that the defendant No. 2 was 
entitled to prove the real transaction by oral 
evidence, as the several transactions were 
conoeoted together, and the portion of the 
contraot was not embodied in the sale-deed, 
and also under s. 92, provisos (1) and (2), and 
also as defendant No. 2 was not a party to the 
sale deed, Held also, that s. 65 of the Contract 
Aot does not apply, where the object of the 
agreement was illegal to the knowledge of 
both parties at the time it was made, and that 
the present case did not fall within that section, 
as it did not appear that the agreement was 
discovered to be void, 1 or “ became void '' I 
within that section. Nath KHAN v. MUSAM- 

MAT Sewak Koeri, 9 Ind. Caa. 161 = 15 
C.W.N. *08. 

(533) 8. 92, provisos 1 and 4—- Execution of 

sale-deed-—‘Contemporaneous oral agreement not 
admissible to show that mortgage was intended 
— Oral evidence admissible to prove re-transfer 
of property to executant. —When a party deli¬ 
berately and with eyes open executes a deed of 
sale he cannot be allowed to set up against it 
an oral agreement that the sale was a morfc- | 
gage. He may prove that a mortgage was 
intended but that by fraud, mistake or other¬ 
wise a deed of sale was executed, but be cannot 
when he intended to execute a sale deed or 
executed it, be allowed to prove an oral agree¬ 
ment that the sale was to be held to be a mort¬ 
gage. Though by s. 92, proviso 1, the exe¬ 
cutant is prevented'from proving such contem- , 


Evidence Act (I of 1872)— continued. 

poraneous oral agreement he oan show that 
by subsequent acts of the parties, by his having 
repaid the purchase money and the purchaser 
having agreed in consideration thereof to re- 
oonvey the property, the property has been 
reconveyed to him. He may prove this by oral 
evidenoe. In such a case s. 82, proviso 4 
applies, because the exeoutant does not sot up 
a subsequent oral agreement to rescind a regis- 
tered sal9 but sets up a subsequent retransfer 
of the property to himself. VlTHOBA v. 
HOOKUMCHAND, 2 C.P.L.R. 125. 


(534) —8. 92, proviso 1 and s. 102 — See BOM. 
ACT XVII OF 1879, s. 12, 9 B. 520. 

(535) S. 92, proviso (2) — Mortgage—Oral 
agreement adding to the terms of a registered 
moi tgage-deed — Admissibility in evidence — 
Degree of formality of document.— Defendant 
mortgaged certain sbop3 and their stook in trade 
to the plaintiff. The plaintiff alleged in the 
plaint that it was agreed that the mortgage 
should include the goods whioh might be brought 
into th6 shop subsequent to the date of the 
mortgage as well. It, was found that the mort¬ 
gage deed, though registered, was drawn up 
not by a lawyer, but by a petition writer. 
Held, that in considering the degree of formality 
of the document the fact that it was not drawn 
up by a skilled lawyer was of muob more 
importance than the fact that it was registered^, 
and that evidence of the alleged oral agreement 
was admissible under s. 92, proviso (2) of the 
Evidence Act. S. N. NaCHIAPPA CHETTY, 
v. A. Iv. A. M. CHOKALTNGAM CHETTY, 4 L. 
B.R. 240=14 Bur. L.R. 231. 


(536)—S. 92, proviso (2)—Rent kept in abey¬ 
ance in kabuliat—Admissibility of evidence to 
prove reason— See LANDLORD AND TENANT 

—Holding over, 7 Ind. Cas. 721 . 


(537)—S. 92, proviso 2—Pro-note silent as to 
interest—Presumption—Oral evidence of oon 
temporaneous agreement to pay interest— See 

Negotiab.de Instruments act, 1881 , s. 80 . 

17 M L.J. 296. 


(538) —S. 92, proviso 3— Suit on a pro-note — 
Plea of separate oral agreement—Admissibility 
in evidence of such agreement. —In a suit on two 
pro-notes whioh couiained the words “ I promise 
to pay you hereafter, ” the defendant pleaded 
that there existed a separate oral agreement 
constituting a condition precedent to the attach¬ 
ing of the obligation and that the word “ here¬ 
after ” in the two notes referred that agreement. 
Held by Boulnois aod Lindsay f JJ.. (Campbell, 
J., dissenting that evidence of the alleged oral 
agreement was admissible in evidenoe under 
proviso 3 to s. 92. KlNBOCK v. ASA RAM, 51 
P.R. 1877. 

(539) S . 92, proviso 3— Deed of sale—Oral 
agreement—Deed to take effect after certain event 
—Condition precedent — Evidence — Admiss- 
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Evidence Act (I of 1873)— continued . 


bility. —Where the plaintiff purported to sell 
certain land to the defendants under a deed of 
sale, and there was an arrangement ; that the 
deed should take effeot only if tbe defendants 
succeeded in getting possession of the property in 
a suit; held that oral evidence of the arrange¬ 
ment was admissible in evidence under s. 92, 
proviso 3, Evidence Act.. MahabinGA AIYAR 
v. Hyder Sahib, 9 M.L.T. 450. 


(540) — S. 92, proviso 3— Promissory note — 
Absolute contract—Oral agreiment to vary the 
contents of a promissory note. — Proviso 3 to s. 92, 
does not intend to permit the terms of a written 
contract to be varied by a ooniemporaneous 
oral agreement ; but taavmg regard to illustra¬ 
tions (b) and ( 7 ), the proper meaning of that 
proviso is that a contemporaneous oral agree¬ 
ment to the effeot that a written contract was 
to be of no force or effect at all, and that it 
was to impose no obligation at all until the 
happening of a certain evont, may be proved. 
Where an oral agreement purports to provide 
that the promise to pay on demand in a pro¬ 
missory note, though absolute in its terms, is 
not to be enforceable by a suit, until the hap¬ 
pening of a certain event, or, in ether words, 
that the legal objection to perform the promise 
is to be postponed, euoh an agreement does not 
fall within proviso 3 of 9 . 92, I.E.A. RAMJIBUN 

Serowgy v. Oghore Nath Chatterjke, 
25 C. 401 = 2 C.W.N, 188. (G O. 433, 2 A. 598, 
F.) [R. t 9 C.W.N. 178.] 


(541) — S. 92, proviso (4) — Evidence — Subse¬ 
quent oral agreement detracting from or varying 
contract registertd— Bend—Proof of payment 
before due aate — Oral evidence of such payment 
admissible .—Prior to the due date of a register¬ 
ed hypothecation bond securing Rs. 750, with 
interest, the obligor, the obligee, and a creditor 
of the latter, made an oral agreement whereby 
Re. 600 due by the obligee to his creditor was 
appropriated towards the discharge of tbe bond 
debt. In a suit by obligor to recover the whole 
amount seoured by the bond by enforcement of 
lien,— held that there was nothing in s. 92, pro¬ 
viso (4) of the Evidence Act or in any provision 
of law to debar the obligor from proving by 
oral testimony that be satisfied and discharged 
the bond in whole or in part before due date. 

Thakur Rai v. Gubzari Ram, A W.n. 1890, 

193. 
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(549)—S. 92, proviso 4 —Registered lease-deed 
— Subsequent oral agreement varying terms of 
lease — Aamissibility—Receipt of less amount for 
a year in full discharge as per oral agreement — 
Contract Act , IX of 1872, s. 63.—Suit on a 
registered lease-deed for rent due for two years. 
The defendant alleged that as he was not realis¬ 
ing proper income the plaintiff orally agreed to 
receive rent, at a reduced rate. In support of 
his contention, the defendant produced a 
receipt acknowledging receipt of a less amount/ 
in full discharge for one of the two years. Held 
that, under proviso 4 to s. 92 of the Evidence 
Aot, no evidence of suoh agreement was admis¬ 


sible and the defendant wa9 bound to pay at 
the rate stipulated io the lease. Under s. 63 
of the Contract Aot, a promisee may remit in 
whole or in part the performance of the promise 
made to him or may accept instead of it any 
satisfaction which he think3 fit. The fact that 
be did so in pursuance of an oral agreement 
waB immaterial and the discharge as suoh took 
effeot under s. 63, independently of the prior 
oral agreement, which was not illegal, though it 
could not be proved under s. 92 of the Evidence 
Act. The plaintiff could not therefore claim 
the balance of rent for that year. No discharge 
having been given by him for the rent which 
became payable for the second year, the alleged 
oral agreement oould not be relied on in re¬ 
spect thereto. KARAMPALLI UNNI KURUP v. 
ThEKKU VlTTIIi MUTHORAKUTTI, 26 M. 193. 
[F., 30 M. 231 = 17 M.L.J. 30 = 2 M.L.T. 88, 
129 P.W.R. 1908, 2 Ind. Cas. 160 ] 


(543) —S. 92, proviso 4 — Agreement for main¬ 
tenance under registered deed—Admissibility of 
oral evidence for mod ificatxon of such agreement . 
— Suit by step-mother against the step-son, to 
recover arrears of maintenance under regis¬ 
tered deed, executed by the latter in favour of 
tbe former. The defendant pleaded that, 
having been unable to pay maintenance at the 
stipulated rate, he had come to an oral settle¬ 
ment with her, under which he gave her posses¬ 
sion of certain land, to be enjoyed for her life¬ 
time and that ebe had accordingly been in suoh 
enjoyment. Ueld t that the settlement pleaded 
is an agreement to rescind or modify the 
original agreement, within the fourth proviso 
to s« 92, and, as such, is inadmissible in evi¬ 
dence, and that she is entitled to future main¬ 
tenance, at the rate stipulated in the original 
agreement. Although the defendant cannot 
prove the agreement to discharge tbe claim for 
maintenance in the manner alleged, he may 
yet prove that the arrears have been in faot 
discharged in that manner, by tbe plaintiff’s 
enjoyment of the lands. KaTjTIKA BaPANAMMA 
v. KISTNAMMA, 17 M.L.J. 30 = 30 M. 231. 
(26 M. 195, 27 M. 368, F.) [R., 7 M.L.T. 278.] 


(544) — S. 92, proviso (4)— Registered kabuli - 
yat--Oral agreement , if admissible to prove modi¬ 
fication .— A subsequent oral agreement, by 
which the plaintiff would get the money for coets 
and wasilat and would make a deduction from 
the rent corresponding to tbe amount received, 
is not admissible in evidence under proviso (4) 
of s 92 of the Evidence Act to prove modifica¬ 
tion of terms ol a registered kabuliyat. BANKU 
BEHARY SANYAB v. 8HAMA CHURN BHATTA- 
CHARJEE, 12 C.L.J. 442 = 8 Ind. Cas. 792. 


(545)— S. 92, proviso (4)— Registered parti¬ 
tion deed. — Subsequent disposal of property 
mentioned therein — Oral evidence to prove it 
admissible—Land suit—Long delay in suing no 

f abandonment in law — The Punjab Courts Act. 
^VlSti 3 and 70— The Punjab 
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of evidence in question of law'within s. 70 (6).— 
K had three sens B, L, and N. On the 16th 
December. 1892, K executed a registered parti¬ 
tion deed allotting certain lands in G to B and 
keeping the rest with him for L and N. This 
deed was also signed by B. It further provided 
that this remaining property will remain in 
K’s possession with full power of disposal until 
his death. Among the lands reserved by K 
were a well called Sitalwala and a piece of land 
on Saidullahwala well at T. On the 24th 
Maroh, 1893, Tv. applied to the Revenue 
authorities for mutation of these lands in the 
name of B and on 3rd April, 1893, the Tabsil- 
dar ordered, and on 2nd May, 1893, mutation 
was accordingly effected. Oa the same 3rd 
April, the Tabsildar acting on another undated 
application of K. directed mutation in B's 
favour of the lands at G mentioned in the said 
deed as givtn to him and was finally effected on 
20th May, 1893. But no change was made 

in the Revenue records as to the other land 
whioh remained recorded as the property of K. ! 
Things remained in this state until 1900. ! 
when both K aDd B died. The latter left. O 
B a boy of 15 or so. who in May 1904, sued L 
and N for reoov r ng possession of 10 bighas 
of land at G on the allegation that during his 
minority they wrongfully seized the land and 
incorporated it wi h their garden. L N pleaded 
that Sitalwala and Saidullahwala wells were 
given to B, in exchange for 10 bighas. To this 
C B replied that it was an additional gift to 
his father B by K. Neither the application of 
24th March, 1893, was forthcoming, nor was 
there any mention in the mutation proceedings 
based thereon that the said two wells were given 
in exchange. L and N wished to prove this 
point by oral evidence while C B contended 
that s. 92, proviso (4), barred them from doing 
so. Held , bv majority (Chatterji and Rattigan, 1 
JJ.) that the agreement or grant by way of 
exchange in respect of the land in suit was, in 
point of fact, a subsequent isolated fresh trans¬ 
action relating to that property alone, after the 
title to it and to the rest of t.he land granted * 
by the deed of 1892 had completely vested in B, 
and therefore amounted to a re grant of it by | 
B to L and N and their father K, and oould 
be proved by oral evidence. Per Johnstone, 
The evidence of the alleged exobange 
involves rescission or modification of the terms J 
of the registered deed of 1892 and is therefore 
inadmissible. (169 P R. 1683, 30 P.R. 18«4, 

14 P.R. 1889,9 4 249,11 B. 47, 14 B. 472 

F.; 22 M. 264, 26 M. 195, 27 M. 368, 5 C. W.N.' 
296. F.l 62 P R. 1379, P L.R. 1900, 459, R.) 
Held t also, that, a suit for land falling within 
the definition of land given in s, 4 of the Punj ib 
Tenancy Aot. XVT of 1887, h a “ land suit” 
within s 3 of the Punjab Courts Aot, XV1I1 of 
I88^» Toe fact that the land did not fall 
within this definition when the cause of action 
arose or some change occurred therein after 
institution d >es not make the slightest differ¬ 
ence in the nature of the suit. (20 P R. 1894 
F», 3l P.R. 1906, D,) Held , further, that in 
the abaenoe of express abandonment there is 


no abandonment in Law within the period of 
Limitation. Of oourse long, unexplained delay 
in suing is relevant in certain cases. (85 P.R. 
1892, 51 P.R, 1898, 43 P.R. 1901, F.) Per 
Johnstone, J : — Question of admissibility of 
evidence is a point of law within s. 70 ( 6 ) of 
the Punjab Courts Aot, 1884. CHOUDHRI 

Bhagwan Singh v. choudhri Narain 
Singh, 129 P.W.R. 1908. 

(546)—8. 92, proviso (4)— See MORTGAGE — 
General, 15 C.L.J. 61. 

<547) 8.92(4)—Variation or modification of 

terms of contract, what amounts to— See 

Mortgage—Redemption, 10 Ind. Cas. 196. 

(548) — 8 . 92, proviso 4— See MORTGAGE — 

Miscellaneous, 23 B. 248. 

(549) — 8 . 92, proviso 4—Sanad granting bak 
——Re grant of hak by endorsement on sanad— 
Endorsement, if requires registration —Admis¬ 
sibility of other evidence as to alleged re grant 

—See Registration act, 1908, s. 17 , 14 B. 

472. ’ * 

(5501—5. 92, proviso 5 —Contract—Admissibi- 

lily of evidence of custom or usage —Exiiiusio evi¬ 
dence of custom and usage is admissible to annex 
incidents to written contracts, only when the 
incidence which it is sought to import into the 
contract are consistent with the terms of the 
written instrument. If inconsistent, the evi¬ 
dence is not admissible under s. 9 i, proviso 5 
of the Indian Evidence Act. J. G. SMITH v. 
Ludha GHELLA DAMODaR, 17 B. 129. [/?., 

30 B. 1 = 6 Bom. L.R. 948.J 

(551) —S. 92, proviso 6 —See LIMITATION 
ACT, 1908, s. 19, 2 P.R. 1884. 

(552) — Ss. 92, proviso 6 , 93— Evidence — 

Documentary — Oral — j~Lmbiguity . — Tiie defend¬ 
ants renewed with the plaintiff'', who were 
their co-heirs in an estate, and added to, an 
existing mortgage of land and trees by an 
instrument which was worded in a peculiar 
m inner but clearly mortgaged the interest of 
the plaintiffs whatever it might be, in the lands 
mentioned and the trees growing thereon. 
Held, that though the document was silent as 
to the precise extent of the interest at the time 
there was no reason why, when the question 
was what that interest was, the matter should 
not be proved by extraneous evidence. There 
was no actual necessity to specify the interest 
in the document. It was assumed to be known. 
Proviso 6 to s. 92 that “ any fact may be proved 
which shows in what manner the language of a 
dooumeot is related to existing facte ” oould be 
applied to the case. MAUNG SaUNG v. MaUNG 
SO HLA, U B.R. 1892 1896, Yol. II, 359. 

(553) —£<;. 92, 94— Evidence of conduct and 
acts of parties subsequent to contract — Admissi¬ 
bility — Estoppel. —A defendant can be allowed 
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Evidence Act (1 of continued. 

to prove conduct subsequent to the execution 
of dooument. Subsequent conduct of parties 
may serve : (i) to show what the real meaning 
of the contract was ; or (ii) may operate as an 
estoppel when it amounts to part performance 
of the contract. (4 B. 594, 72 P.R. 1901, 22 A. 
149, P.C., 5 W.R, 68, R.) Evidence of acts 
and conduot of the parties subsequent to the i 
deed is admissible to show that something 
different from the written contract was intended 
by them. Where, in a suit, the defendant ; 
proved that the real contract was different from 
that set out in the pro-note sued upon, and it j 
was also proved that the plaintiff never set the 
defendant right about the terms of the contract, 
but induoed the defendant by his acts and 
omissions so to act as to injure his position, it 
was held that tbe plaintiff was estopped from 
setting up different terms. BURAKI MAD v. 
PDOYD, 27 P R. 1911 = 118 P.W R. 1911 = 191 
P.L.R. 1911 = 10 Jnd. Cas. 1004. 

(554) —8s. 92 «6) and 9 8—See MORTGAGE- 
CONSTRUCTION OF MORTGAGE DEEDS, 9 C. 
W.N. 710. 

(555) — Ss • 92, 99— Pre-emption , Suit for — 

Evidence to show the re >1 nature of a transac¬ 
tion — Mortgage in form but really a sale — Pre- 
emptor not a pa*ty to the instrument—Party to 
an instrument not entitled to offer evidence to 
contradict the terms of a document. — In a suit 
for pre-emption, based on a mortgage-deed, on : 
the allegation that the mortgage was really a 
sale but thrown in that form in order to defeat 
pre-emption, the contention was that oral 
evidence should not have been admitted to show 
that tbe parties to the deed intended a sale 
and not a mortgage: Held, that, under ss. 92 
and 99 of the Evidence Act, evidence could be 
given by the pre emptor to show the real nature 
of the transaction, he being no party to the 
instrument. CHHUTKO v. JUGGA SINGH, 8 
Ind. Cas. 501. <22 A. 149, 27 I.A. 58, 4 G.W. 

N. 153, 11 O.C. 176, 3 O.C. 215, R.) 

(556) — Ss. 92, 99 — S 92, nature of barrier 
against extrinsic evidence provided by — When 
txtrinsic vidtnct may be given—Effect of fraud 
and collusion — Suit for pre emption — Transac¬ 
tion, whether sale or mortgage. —The barrier 
against extrmsio evidence provided by s.92 of the 
Aot iB, by the express terms of the seotion itself, 
one to be used only as between the parties to the 
instrument, or by their representatives in inter¬ 
est. 8. 99 expressly gives a free band to persons 
who are not in the above category, and, by 
necessary implication when read with s. 92. 
gives similar freedom to the executants of 
documents against such strangers. The object 
of 8* 92 is to bind an executant by his writing 
for the benefit of other party to the oontraot. 
Once the parties agree as to the nature and 
extent of their contract, s. 92 immediately goes 
out of the case. It exists only to control dispute 
between such partiee or their representatives in 
interest. Either aide may give extrinsic evidence 
to vary the terms of tbe dooument, if the issue 
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Evidence Act (I of 1872)— continued . 

regarding the real nature of the written trans¬ 
action is one between the parties thereto and 
a third person not bound by the writing. The 
moment an issue can be raised as to whether 
or not an apparent sale is a mortgage, or the 
like, it necessarily opens the field of extrinsic 
evidence to both parties. It is always open in 
a pre emption suit for an apparent vendor and 
vendee, if they are agreed that there has been 
no real sale, to prove as against the pre-emp- 
tor, that, what seems on the face of tbe writing 
to be a sale, was controlled by some agreement 
which bars, or places limitations on, the right 
of pre-emption. Such agreement may be fraudu¬ 
lent and collusive, but does not prevent its 
being put forward as a plea, and evidence being 
given to prove it. If the Court finds fraud and 
collusion, it will of course relieve the pre emp¬ 
tor against it. That is a matter for adjudica¬ 
tion in each particular case. The fact that a 
plea may be made fraudulently or oollusive- 
iy is not itself any reason for refusing to 
admit it, or evidence in support of it. GANGA- 
BAI v. PANDOO, 4 N.L R. 115. 

(557) — Ss. 92, 99 — Parol evidence—Oral evi¬ 
dence, Admissibility of — Deed ct gift , true nature 
of — Parlies — Slranqers. —The rule of exclusion 
of oral evidence, embodied in s. 92 of the Act, 
is limited in its operation to parties to the 
instrument, whioh is sought to he contradicted 
or varied, and to the representatives ii? interest. 
S. 99 enables strangers to an instrument to 
prove the real naturo of the transaction by 
parol evidenoe. When, therefore, A purport¬ 
ed to make a gift of land to his daughter, B, 
it was open to a creditor of X, the husband of 
B, to prove by oral evidence that the transac¬ 
tion was, in reality, a sale to X and that the 
property was, consequently, liable to be attach¬ 
ed and sold in execution of a decree obtained 
against, h m. JAGAT MOHINI DAI v. RAKHAL 
DaS PISOYI, 2 C L J. 338. <27 I.A. 93 = 22 A. 
370, F.; 6 C.W.N. 60, D. ; 28 C. 70, doubted <5 
not F.) [F. % 28 A. 473 = 3 A.L.J, 314 = A.W.N. 
1906, 89.J 


(558)—Ss. 92, 99 — Suit for recovery of baq-i- 
ebaharum— Sate alleged to be disguised as a 
usufructuary mortgage—Admissibility of evi¬ 
dence. —Tbe plaintiff sued to recover one-fourth 
of the price of a house alleged to have been 
sold by the first defendant to the second defen¬ 
dant, the claim being baaed upon a local cus¬ 
tom. The transaction between the defendants 
was ostensibly not a sale but a usufructuary 
mortgage. Held, that the plaintiff, not being 
a party to the transaction was entitled to give 
evidenoe to show that what purported to be a usu¬ 
fructuary mortgage was not in reality such, but 
was in fact a sale. BAGESHRI DAyAL v PAN- 
CHO, A.W N. 1906, 89 = 3 A.L.J. 314 = 28 A. 
473. (28 C. 70, Diss.; 2 C.L. J. 338, 27 M. 329, 

F.) 

(659)—8a. 93 and 99 —See Pbe-EMPTION — 
General, m P.D.R. 1902. 
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(560) Ss. 92 and 99— See PRE-EMPTION— 

Eight to pre-empt, 20 p.r. 1899 . 

(561) Ss. 92, 102 and 114 — Circumstantial 
evidence , Value of. — Circumstantial evidence is 
usually far more valuable in this country than 
direct oral testimony, and the retention of 
written securities, in the absence of very clear 
satisfactory explanation,quite over-balances any 
oral testimony in contradiction which is not of 
the strongest and most trustworthy character. 
When belief is not founded upon a sensible 
consideration of circumstances and upon reason¬ 
able inferences from such circurastanoes, it is 
apt to degenerate into childish cruelty. When 
a creditor is allowed to retain written evidence 
of an existing obligation the burden of proving 
satisfaction of the debt cannot be discharged 
without a reasonable explanation of such reten- i 
fcion and tho most trustworthy oral testimony 
of re-payment. N. A. R. SlTHAAIBRAM CHETTY 
v. MAUNG PaunG, U B R. 1897-1901, Yol. I] 


(562) Ss. 92, 115—Exclusion of other evi¬ 
dence to explain what the testator meant by 
Dharmartfc Estoppel of testator s heir — Set 

Will General, 63 P.W.R. 1912 . 


(563) S. 93 Contract ambiguous on its fact 
Admissibility of evidence to show intention of 
parties—Civ. Pro. Cede , s. 622.— A District 
Judge held, that, a contract, compensation for 
breach of which was sued for, was ambiguous 
on the face cf it. But, he held, that evidence 
was admissible to show the intention of the 
parties, and he acted upon such evidence. 
Held, this was in contravention of s. 93 cf the 
Evidence Act, and illegal within the meaning 

of s. 622 of the Civ. Pro. Code. JOMAN v. AH 
Yu, 14 Bur. L.R 58. 


Evidence Act (I of 1872 )—continued. 

ground that it amounted to a claim for rectifi¬ 
cation of a deed which could not be allowed 
under s. 31 of the Speoific Relief Act, there 
being no mutual mistake about the terms of 
the deed, and that the amount of the price 
was unimportant. Market price of the half 
J:hata was apprised by a local commissioner 
appointed by Court at Rs. 4,000. Held that 
the claim was not one for reotifioation of the 
deed, and that the plaintiffs wer6 entitled to a 
decree. GHULAM MURTAZA v. FATEH 
SHAH, 130 P.L.R. 1910 = 8 Ind.Cas. 534. 

(567) — Ss. 93, 94, 95, 96— Hand note — Stipu¬ 
lation to pay interest—Interest whether monthly 
or annual, extrinsic evidence to prove. —A hand- 
note contained a stipulation to pay interest at 
2;jr per cent., but did not mention whether that 
interest was to be calculated annually or 
monthly or otherwise. Held , that evidence was 
properly admitted to show that the words meant 
that the interest should be calculated monthly, 

Monmotha Nath Chadhury v. Nabin 
Chandra Sanyal, 14 C.W.N. il00 = 7 Ind. 
Cas. 214. (WR. 1864, 379, F.) 

(568) —8. 94—Evidence of subsequent con¬ 
duct— Evidence Act, s, 94— See EVIDENCE— 

Miscellaneous, a.w.N. 1882, 54. 

(569) —8. 94— Sec LEASE—MISCELLANE¬ 
OUS, 3 Bom. L.R. 768. 

(570) —8. 94— Sec Nos. 553, 566, 567, supra. 

(571) — S. 95— See CONTRACT ACT, 1872. 
s.63, 7 M.L.T. 392 = 20 M.L.J. 383 = 6 Ind. 
Cas. 758. 

(572) —S. 95— See NOS. 436, 567, supra. 


(564) —S. 93— See CONTRACT ACT, 1872 
£?. 29, 1 A. 275. 

(565) — S. 93— See No. bo2, supra. 

(566; Ss. 93 and 94.--Document , Construction 
ol — Ambiguity—Oral evidence as to contents of 
document. The plaintiffs owning two wells— 
Naiwala and Bhahwala in a single khata No. 3, 
consisting of 814 kanals , 14 marlas sold land 
out of the khata which they described as half 
of well Naiwala, area 407 kanals 7 viarlas, i.e. 
half of the whole khata — khata No. 3, jama 
Rs. 12-8-0 (i e ., the jama of half well Naiwala 
alone) and putting the price at Rs. 2,500. they 
sold, in addition to the land, the rights appur¬ 
tenant to well Naiwala ; well Shahwala w»s 
not mentioned. They claimed possessions of 
l ? n *° l Shahwala, on the allegation that 
the defendants had sued for pre-emption and 
got a decree for full half of the khata, i.e., half 
of both wells and of the land attached to both 
. exeou ^ e ^ the decree and obtained mutation 
without their being impleaded a party to the 
suit, while they had not sold any land of well 
Shahwala. The olaim was dismissed on the 


(573j—S. 96— See No. 567, supra. 

(574) —S. 97 — See No. 436, supra • 

(575) —S. 98 — See No. 554, supra. 

(576) — S. 99— Enabling provision .—8. 99 of 

the Evidence Act, being merely an enabling 
piovision, cannot ba held to prohibit the recep¬ 
tion of evidence as to a fact in issue or a rele¬ 
vant faot admissible independently thereof. 
PATHAMMAL v. 8YED KALAI RaVUTHaR, 27 
M 329. [F., 28 A. 473-3 A.L.J. 314 = A.W. 

N. 1906, 89.] 

■ (577) —S. 99 — See Nos. 555, 556, 557, 558, 
559, 560, supra ] 

(578)—S. 101 — Onus of proof. —The plaintiff 
sued the defendant alleging that he had lent 
the defendant a necklace on 9th July, 1897, 
and that the defendant refused to return it to 
him. The defendant denied the alleged loan 
and stated that on 31st July, 1897, the plaintiff 
pledged the necklace with him for Rs. 50. The 
onus of proving the alleged loan was laid on the 
plaintiff and that of proving the alleged pledge 
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on the defendant. The plaintiff gave no evi¬ 
dence. The defendant Bwore to the truth of bis 
case. Held, that the onus of proof was on the 
plaintiff which he failed to discharge. The 
defendant having totally denied the facts on 
which the plaintiff based his suit, the plaintiff 
was bound under s. 101 of the Evidence Aot to 
prove the existence of those facts. MAHADIN 
V. HAGHUBBB 8INGH, 2 O.C. 59. 

(579) —8. 101 — See Nos. 15, 437, supra . 

(580) — S . 102 —Burden of proof—Execution 
of bond admitted but consideration therefor 
denied—Bond admitting receipt of considera¬ 
tion — Effect of such admission. —A suit for 
sale was brought on the basis of a hypotheca- J 
tion bond. The defendants, while admitting j 
tbo execution of the bond, denied having re¬ 
ceived consideration therefor. But the bond 
expressly stated that the executants had re¬ 
ceived consideration. Held, that, when tbo 
execution of a bond is admitted and the bmd 
contains an admission that consideration has 
passed, it is for the executant to get rid of the 
admission, which he has made in the bond. It 
is not enough for him to prove that, prior to 
the institution of the suit, he denied receipt 
of consideration, even though that denial was 
made before the Registering Offioer. Suoh facts 
would not take the case out of the rule laid 
down in s. 102, illustration (31. MaHABIR j 

Prasad rai v. Bishan Dayal, 27 A. 71 = 1 
C.L J. 423. 

(581) —8. 102 —See HINDU LAW — Pre- ! 

SUMPTION OF DEATH, 11 B. 433. 

(582) —8. 102 —See NOS. 398, 437, 438, 534, 
561, supra. 

(683) — Ss. 102, 78 (6)— Old seal-Proof of 
correctness of copy. —The mere presence on a 
document of the impression of a seal such as 
was in use by the Hultdaw, or High Court of 
the Burmese Government, is no sufficient proof 
of the correctness of the document as a copy of 
the existence of an original, or of the genuine- | 
ness of the transaction to which it purports 
to testify, Suoh evidenoo can be manufactured 
without any great difficulty and the Courts 
must be on their guard against its acceptance 
unless under proper tests and safe-guards. 
8uit for recovery of land mortgaged by the 
plaintiffs and redeemed by the defendants from 
the mortgagees. Held , that the burden of 
proof lay on the defendants. Ma MWE ZET 
J.MauNG SAUNG. U.B.R. 1897-1901, Yol. II, 


(584)—8a. 102 and 106— See ClV. PRO. 

Code 19 °e, o. XXI, r. 40, U.B.R. 1897-1901, 
Vol. II, 279. 

(586)—Ss, 102, 110 —Suit for redemption oj 
mortgage—Long possession by alleged mortgagees 
without recognition of mortgagor's claim—Un¬ 
satisfactory evidence of mortgage—Necessity for 
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strict proof in such circumstances .—If people do 
not look after their own interests, it is not the 
business of the judioial tribunals to do it for 
them. It is not usual in Burma, or elsewhere 
for that matter, to make youths aud maidens 
witnesses to business transactions. Where the 
defendants have been in possession for a great 
length of time, forty years or so admittedly, 
and possibly much longer, and the plaintiff 
comes forward to oust them on the strength of 
the flimsy evidence of two of his friends, who 
say that in the days of their youth, some forty 
years ago, they remember a mortgage of the 
land to defendant’s predecessors. Held , that 
any man .might bo robbed of his own any day 
in this way if the Courts were to allow such 
evidence to prevail against all the presumptions 
of long possession and all the probabilities of 
ordinary life, aud that the evidence was un¬ 
trustworthy and insufficient. MAUNG SAN 

Gala v. Maung Tun byu, U.B.R. 1897-1901, 
Yol. II, 409. 

« 

(586) — Ss. 102 , 110 — Suit for redemption of 
mortgage — Burden of proof—Necessity for clear 
proof of existence of mortgage when disputed .— 
It is the man out of possession who is bound 
to prove his rights and unless he does so dis¬ 
tinctly and satisfactorily, aod without room 
for reasonable suspicion, the Courts ought to 
refuse the relief sought. It is, of course, an 
easy matter to make a false document and put 
in it the names of dead men who oannot be 
called out to contradict. MAUNG THIT v, 

Maung Kin, U.B.R. 1897-1901, Yol. II, 412. 

(587) — Ss. 102, 110— See PLEADINGS, 6 

O. C. 119. 

(588) — S. 105 — Retirement of dormant part¬ 
ner from partnership—Onus of proof— See 

Partnership—General, 75 P.R.i906 = i2*2 

P. W.R, 1908. 

(589) —S. 106 — Suit for damages by legal 
representative of deceased person lulled by acci¬ 
dent while travelling in Railway— Negligence — 
Burden of proof. —Where a suit was brought, by 
ibo legal representative of a deceased person, 
who was killed at an accident, while travelling 
in the train of the defendant Company, the 
onus of proving that there was no negligence 
on the part of the Railway Company, lies 
on suoh Company. This decision is supported 
not only by the ruling in the case of the Great 
Western Railway Company of Canada v. Braid 
(1 Moore’s Privy Council Cases, New 8eries, 
p. 101 ), namely, that the fact of a breach on a 
line of Railway is prima facie evidence of 
improper construction or maintenance which it 
is ior the Railway Company to rebut, but also 
by the general rule of the law of evidence that 
when any fact is especially within the know¬ 
ledge of any person, the burden of proving that 
fact is upon him (8. 106 of the Indian Evi¬ 
dence Aot). The Madras Railway Company 
v. RATILAL Kalidas, 4 M.L.T. 251. 
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(590) S. 106—Wife holding benami for 
husband O' us of proof— See BENAMI TRAN¬ 
SACTION General, 17 M.L.j. 339. 

(591) — S. 106 — Pact specially in one s know¬ 
ledge—Proof- Onus— See Delivery order 
38 C. 127. 

(592) — S 106— See Hindu Law—PRESUMP¬ 
TION OF DEATH, 1 A. 53, F.B. 

(593) 9. 106—Death of an infant son 
•whether specialty within the knowledge of the 

father— See Hindu Law—Reversioners, 

11 Ind. Cas. 202. 

(594) — 8 . 106— See No. 584, supra . 

(595) — S . 107— Claim as representative of 
one unheard for fifteen years —O a us of proof — 
Where certain persons contended that they 
were the representatives of P, a person unheard 
of for over fifteen years who was a descendant 
of V and who, if he had survived T, the last 
female owner, would have been a reversioner cf 
V, and that in consequence they were entitled 
to a share in V’s properties, held that the onus 
of proving that P survived T lay upon them. 

Tbiagaraja Mudaliar v. Kandasami 
Mudaly, 6 M L.T. 153 = 2 Ind Cas. 977 = 19 
M.L.J. 502. (23 B. 296, 18 W.R 303, 35 C. ‘ 

25 = 11 C.W.N. 883 = 5 C.L.J. 649, R.) j 

I 

(596) — S. 107 — Presumption of life or death ! 
— Guardian and Wards Act (VIII of 1390), 
s. 17 Minor not heard of for some months — 
Mother appointed guardian. —The mother of a 
Hindu minor applied to be appointed guardian 
of the property of her minor eon in the begin¬ 
ning of 1908. The minor wa9 alive in December 
1907, but was then kidnapped, and there was 
nothing to show what had become of him. 
The District Judge refused the mother’s appli¬ 
cation on the ground that it was not proved 
that the minor was alive at the date when the 
application was made. Held, that the District 
Judge was wrong in presuming that the minor 
was dead, and that a guardian of property 
should be appointed. The High Court appointed 
the mother. MUSSAMMAT TlRPATI KUMAR 
V. MUSSAMMAT PATRAIT, 1 Ind. Cas. 465. 

(597) — S. 107—Nature of presumption under 
—See Partition — General, 11 C.L.J. 580 

= 6 Ind. Cas. 244. 

(598) — Ss 107, 108— Person not heard of for 
seven years—Presumption of death - Time of 
death .—Tuougb under ss. 107 aod i08 of the 
Indian Evidence Act, the death of a person 
is to be presumed after an interval of seven 
years, there is no presumption as to time of 
his death. Therefore, if any one has to estab¬ 
lish the exact time during these seven years at 
which the person died, he must do so by 
evidence, and can neither rely on the one hand 
upon the presumption of death, nor on the 
other upon the presumption of the continuance 

of life. Rango v. Mudiyeppa, 23 B. 296. 

[R , 4 L.B.R. 77, P.O. = 2 C.L.J. 236=15 M. 
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L.J. 317 = 7 Bom. L.R. 892 = 2 A.L.J. 798 = 10 
O.W.N. 33 = 33 C. 173 = 32 I.A. 177, 11 C.L.J. 
580 = 6 Ind. Cas. 244.] 

(599) — Ss. 107, 103— Presumption in' t)ie case 
of missing person , Extent o/.—ris. 107 and 108 
of the Aot lay down no rule as to the presump¬ 
tion of the exact time of the death of a missing 

; person ; so that, whenever the question as to 
the exact time of death arises, it must be dealt 
with according to the evidence and circum¬ 
stances of each case, when the death is alleged 
to have occurred at any time not affected by 
the presumption of law as to the seven years. 
Dharup Nath v. GOBIND SARAN, 8 A. 614 
= A. W N 1886.239. (7 A. 297, 2 B.L.R. A.C. 

134, 6 B.L.R. App. 16, 1 A. 53. R -) [i?., 23 B. 
296.] 

(600) —Ss. 107, 108— Death — Presumption — 
Death at a particular time—No presumption .— 
The mere proof by the plaintiff that the widow 
was la9t heard of on a date pcior to twelve years 
before suit cannot entitle him to get a decree. 
He must prove that the widow died within 
twelve years prior to suit. Where the question 
i3 net one of death, but death at a particular 
time, there is no presumption as to suoh time, 
but the party who has to make out death at 
a particular time, must prove it by evidence. 

Venkata Hanumanulu Garu v. Lach- 

CHAMMA, 14 M L J. 464. 

(601) —S. 108— Presumption as to death — 
English hair. —The presumption of death 
unuer s. 108 of the Evidence Aot is a presump¬ 
tion that the man was dead when the question 
was raised, that is, at the date cf the suit, and 
not at any earlier period. (35 C 25 = 11 C.W.N. 
833. 33 C. 173. doubted and F.) The English 
law is otherwise. NARKI v. PHEKIA, 11 C. L. 

J 138 = 14 C.W N. 341 = 37 C. 103 = 5 Ind. Cas. 
709. 

j 

(602) —S. 108— Presumption of death — Durden 
ol proof. —Section 108 of the Iadiaa Evidence 
Act, 1372, according to its terms, does not 
require that the Court should hold the person 
dead at the expiration of the seven years 

' therein indicated, but merely provides that the 
burden of proving that he is alive at the time 
of the suit is shifted to the person who affirms 

it. Narayan v. Shrinivas, 8 Bom. L.R. 
226. 

(603) — S. 103— Presumption as to death — 
Person not heard of for stv-n years—Time as to 
when presumption arises — Onus. —8. 103 of the 
Evidence Act makes provision for the question 
whether a man is aiive or dead, that is, whether 
he is alive or dead when the question is raised, 
and not whether be was alive or dead at some 
antecedent date ; the law raises no presumption 
as to the time of his death, and the presumption 
that may, iu certain circumstances, be raised, 
is a presumption that the man is dead when 
the question is raised, and not a presumption 
that he was dead at some antecedent date. It 
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• 

is on the person, who alleges that the person 
was dead at antecedent time, to prove that faot 
by evidenoe. FANI BHUSHAN BANERJI v. 
8URJAYA KANTa Roy Chowdhry, 5 C.L.J. 
649-11 C.W.N. 883 = 39 C. 29. 

(604)—S. 108— Evidence—Presumption of 
death—Burden of proof .—The mere faot that 
the evidence adduced in aoy case went to show 
that a person had not been heard of for more 
than 9 even years by those who would naturally 
have heard of him if he had been alive, raises 
no greater presumption of bis death than if the 

evidence bad been oonfined to the exact period 

* 

of seven years. In other words the only presump¬ 
tion is that such a person is dead. Where it 
was alleged that the person in question disap¬ 
peared some 18 years ago, there ooald be no 
presumption that he died in the first seven 
years or in the last seven years. Tbe presump¬ 
tion merely is that he was dead at tbe time ihe 
question, whether he was alive or dead, arose, 
the burden of showing that he was alive being 
thrown upon the defendants if it was necessary 
for them to do so. MOHAMMAD SHARIF v. 
BANDE ADI, 8 A.L.J. 1052, F.B. ;8 A. 614. F ; 
5 C.W.N. 139, 8 B. 266, 35 C. 25, 11 C.L.J. 
580, R.) 

(605) — S. 108 — Rule of Maiiomedan Law 

— Effect of s. 108 —Redemption of mortgage 
— Divisibility . — 8. 108 of ihe Evidence Aot 

supersedes tbe rule of Mabomedan Law that 
a man will be presumed dead only after 90 
years from the date of his birth, as such rule 
is only a rule of evidence and not of substantive 
law. In the absence of a contract to the con¬ 
trary a mortgage must be redeemed as a whole 
as it is an indivisible transaction. A co-sharer 
cannot sue to redeem bis share only. IMDAD 
Alii v. GHULAM JlIiANI, 42 P R. 1892. 

(606) —S. 10S — Unheard of lor seven nears 

—Presumption of cleaih—Presumption as to the 
time of aenth — Burden of proof — Effect o' ad¬ 
mitting absentee's death. — 8. 108 of the Evi¬ 
dence Aot raises a presumption of death at tbe 
end of a continuous absence of seven years, and 
not at the time when the question is raised or 
the suit is instituted. The party, on whom the 
burden of proving tbe life of tbe absentee lies, 
cannot get rid of that burden by admitting tbe 
absentee's death at some subsequent time 
Akbari v. Bashir Ali, 8 Ind. Cas. 55. (35 

C. 25, 5 C.L.J. 649, 11 C.W.N, *88, 14 C.W. 
N. 341, 37 C. 103, 11 C.L.J. 138. 5 Ind. Cas. 
709, 33 C. 173, 2 C.L.J. 236. 15 M.L J. 317. 7 
Bom. L.R. 892, 2 A.L.J. 798, 10 C.W.N. 33, 
321.A. 177, 18 W.R. 303. 8 Bom. L.R. 226, R.) 

(607) — S. 108—Presumption of death of miss¬ 
ing person — Onus probandi — See MAHO- 

Medan Law—Inheritance, 2 C.L J. 236. 
P.G. = 15 M.L.J. 317 = 7 Bom. L.R. 892 = 2 

A.L J. 798 = 10 C.W.N. 33 = 33 C. 173 = 32 I A. 

177. 

(608) —8. 108 —See NOS. 598,599, 600, supra. 

(609) — 8. 309 —Limitation Act , s. 28 —Adverse 
possession,—A possession of land, which begins 
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by permission for 18 years, does not become 
adverse, even though tbe oooupier pays no rent 
to the owner of the land. MAUNG LlN v. Maung 
8HWE Thaw, U.B.R. 1892-1896, Yoi. II, 
363. (18 B. 256. 7 B. 40, 4 C. 314, 3 M. 118, 

12 W.R. 175, 10 M.I.A. 47, R.) 

(610) — 8 109 —See LANDLORD AND TENANT 
— PAYMENT OF RENT BY TENANT, 4 C. 314 
= 3 C.L R. 119. 

(611) — 6. 109 — See PARTNERSHIP—SUITS 

relating TO PARTNERSHIP, 11 P.R. 1897. 

(611-o)—8. 109—See NO. 638, infra. 

(612) — Ss. 109, 114, illustration (d) — Pre¬ 
sumption of continuance of same stHc of 
things — Tenancy , Termination of—No proof of 
definite term of net ce to guit—Presumption of 
continuance of tenancy under circumstances .— 
Where the sole question for determination was 
whether the tenanoy of respondent in 1257 
terminated with tbe end of that year or 
extended into 1258, held, that on tbe ordinary 
rules applicable to tenancy, appellant-plaintiff 
would be bound to give reasonable notioe, say 
balf-a-twelve month’s, of his intention to 
determine the lease. Here there was no such 
notice, and no positive evidence of a definitely 
limited term of occupanoy, so a 3 to entitle 
appellant to re-enter at the end of the year 
without notioe, and consequently it was 
impossible to grant the olaimmade for damages 
by respondent’s continuing in occupation after 
tbe beginning of 1258. Maung 8an PYI v. 
Maung Tun, U.B R. 1887-1901, Yol II, 414. 
[/?., U.B.R. 1910, 2nd Qr., Civil, 14,] 

(613) — S. 110 — Burden of procf — Title — 
Possession. —Where plaintiff who averred that 
defendant had been in possession for over 
20 years of certain land, and had regularly paid 
tbe Government revenue thereon during that 
period as the registered holder of the land in 
the thugyVs books, however, stated that during 
Ibis period defendant had only been in permis¬ 
sive occupation, having rented tbe land from 
plaintiff without paying rent for it, and defend¬ 
ant, on the other hand, while admittiug that 
the land was originally owned by plaintiff, 
asserted that plaintiff bad sold tbe land out 
and out to him, and that he had been in 
adverse possession ever since for over 20 years, 
held that the burden of proof lay on plaintiff to 
establish her title and to show that defendant’s 
occupation was permissive only and not averse. 

Ma Ba v. Maung Run, L B r. 1872-1892. 
474. (1 A 194, 10 M I.A. 151, AppL) [R., 

L.B.R. 1872-1892, 482, 494.] \ 

(614) — S. 110— Suit to recover a piece of land 
— Burden of proof of ownership. —Where the 
plaintiff alleged a temporary gift and tbe 
defendant an outright gift, it was held, on the 
authority of s. 110, that the defendant, being 
in possession was entitled to retain the land, 
and that, as there was no trustworthy evidenoe 
adduoed by the plaintiff that the defendant was 
not the owner of the land in question the 
defendant was not called npon to make out a 
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title of his own. Secondary evidence of an 
unproduoed unstamped document on whioh 
duty and penalty cannot be levied under the 
Stamp Act is inadmissible. Duty of appellate 
Court to give its reasons for believing the 
evidence of one side in preference to that of the 
other when the evidence is conflicting. MAUNG 
NYO v. MAUNG HME, U B R. 1892-1896, 
Yol. II, 371. [ft., U.B.R. 1897-1901. Vol. II, 

421, U.BR. 1892-1896, Vol. IT, 375 377, 
U.B.R. 1902-1903, Vol. II, Evidence, 7.] 

(615) — S. 110 — ft imitation Act, sell. II, art. 
142— Burden of proof — Waste land. —In a suit 
for possession of land on the ground of dispos¬ 
session or discontinuance of possession, suoh 
dispossession or discontinuance of possession 
must be proved within 12 years of suit under 
art. 142 of the Limitation Act, and if that is 
not done, the claimant is not entitled to 
recover. MAUNG NYUN v. MA NYEIN ZAN, 
U.B.R, 1892 1896, Yol. II, 375. 

(616) — S. 110— Possession , Effect of — Title — 
Burden of proof. —When the question is whe¬ 
ther any person is owner of anything of which 
he is shown to be in possession, the burden of 
proving that be is not the owner is on the 
person who affirms that he is not the owner. 
The preference of the Burmese for mortgage or 
sale, with the privilege of redemption, is a 
fact whioh cannot be made, as has been done 
here virtually to do duty for the proof required 
by law in each individual case. To oust a 
person from the possession of land on the ground 
of a mortgage, there must be clear and satis¬ 
factory proof of the existence of such mortgage 
and no presumption in favour of mortgage as 
against sale, according to the custom of the 
country, can supply the want, of the necesssary 
direct evidence. MA HLA GYWE v. Ma ThaIK, 
U.B.R. 1892 1896, Yol. II, 377. 

(617) — S. 110— Possession—Burden of proof. 

—Where the defendant is in possession of land, 
there being no wrongful dispossession of plaint¬ 
iff, aDd plaintiff asserts permissive occupation by 
defendant and defendant, asserts possession of 
land by gift outright, held that the burden of 
proof lies on tbe pLintiff. MaUNG TUN v. 
MAUNG PA U. U B.R. 1902 1903. Yol. II, Evl 
deoce. 7. (U.B.R. 1892-1896, Vol. II, 371, 

U.B.R. 1897 1901, Vol. II, 421, ft.) 

(618) — o. 110— Burden of proof —Onus 
probandi on the party out of possession — Shifting 
of onus.—It was sought to eject the defendant 
from a house which had been in his possession 
for 5 years without interruption, on the ground 
that he first entered the premises temporarily 

« with the permission of the plaintiff’s father : 
in reply, the defendant alleged a sale : Held, 
that the burden of proving permissive occupa¬ 
tion clearly lay on the plaintiff. The burden 
of proof should not be shifted unless the plain¬ 
tiff has made out a prim facie case. Ml MY'IT 
v. U Chaing, 11 Ind. Gas. 777. (L,B,R. 1893- 
1900, 458, Appr.) 

(619) — S . 110— Burden of proof — Suit for re¬ 
demption of mortgage. —There is no presumption 
that the property left by a person long deceased 
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is part of undivided estate. When land has 
been in the exolusive possession of others for a 
a long period, the person asserting that it forms 
part of an undivided estate should be required 
tc prove the fact. MAUNG LU PE v. MAUNG 

L.U Gale, U.B.R. 1897-1901, Yol. II, 418. 

(620) S. 110 Mortgagee — Length of posses¬ 
sion—Presumption of ownership.—The mere 
length of possession by a mortgagee is not in all 
cases of itself sulfloient to justify the presump- 

| tion that it has become proprietary. On the 
contrary, as between tbe mortgagor aud the 
mortgagee, the reasonable inference ordinarily 
to be drawn will be that it has continued sub¬ 
ject to the conditions of the mortgage-deed. 
But, where it wgs conclusively proved that the 
defendant had been lorty years in possession, 
without interference, of tbe entire village, and 
that the present and former settlements were 
made with him, there arises a strong presump¬ 
tion of ownership, and it lies on the plaintiff 
to rebut this presumption by cogent and 
satisfactory evidence. GULABI KUAR v. PlR 
BAKHSH, A.W.N. 1881, 69. 

(621) S. 110—i Suit for redemption of usu- 

i fructuary mortgage—Plea of adverse possession 

by defeniant —Oou^ of proof—Civ. Pro Code t 
1882, s. 50 (=0. VTI, rr. 1 to 6).—There is a 
clear distinction as to the onus of proof between 
a case iu whioh a plaintiff sues to obtain posses 
sion of land by redemption of a mortgage, and 
that in which the defenoe to a suit for possession 
of land is twelve years’ adverse possession by the 
defendant. In each case, it is for the plaintiff 
to plead his title, and if that title is put in 
issue, be must make it out by at least prima 
facie evidence before the defendant can be put 
to proof of hia defence. In the second case, 
where the defence is twelve years’ adverse 
possession, the defendant must plead and make 
out the title he alleges, and thus show that 
the title of the plaintiff which otherwise had 
been proved or admitted was lost. But, as the 
very nature of a suit for possession of land by 
redemption of mortgage pre supposes that the 
defendant or those whom ho represents in title 
had lawfully obtained possession of the land, 
the plaintiff must show in his plaint and must 
support his case by at least prima facie evidence 
sh owmg his title to possession at the date of. 
the suit, and his right to disturb the possession 
of the defendant which had a lawful origin. 

Parmanand Misr v. Sahib ali, 11 A. 438. 

(7 C.Li.R. 364.9IA. 99, 3 I.A. 85, 4 B. 89, 9 
B. 137, 5 A. 84, 354, S A. 295, 7 A. 677, 1 A. 
194, 10 M.I.A. 160, ft.) [ft., 18 A. 403, A.W.N. 
1897, 129, 3 O.C. 173, 27 B. 271, 14 A. 193 = A 
W.N. 1S92, 55, 6 O.C. 119, 89 P R 1903, 18 A. 
295, 20 A. 182 = A.W.N. 1898, 19, U.B.R. 1893- 
1900, 360, 11 P.R. 1909 = 51 P.L.R. 1909.] 

(622) — S. 110— Possession — Ownership — 

Burden of proof. —Possession is prima facie 
evidence of complete ownership throwing the 
burden of showing that it is held on some in¬ 
ferior title, upon him who seeks to dislodge the 
possesson. TARACHAND PlRCHAND v. DAKSH- 
MAN BHAVANI, 1 B. 91. [ft., 9 B. 137,] 
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(623) — 8, 110— Owyiership of land—Burden 

of proof on person out of possession.—Where 
there was do wroogful dispossession mere proof 
of ownership at some previous time would net 
throw the burden of proof on the defendant, 
but the plaintiff would be bound to prove a 
subsisting title. The plaintiffs claimed the 
suit land, alleging that they had placed the 
defendant temporarily in possession, at his 
request, some five years previously. The defend¬ 
ant denied the alleged permission and said 
that he bad occupied the land, and cleared it 
about twelve years ago, with the subsequent 
acquiescence of a person who olaimed to be the 
owner. Held , that the burden under s. 110, of 
proving their case, rested on the plaintiffs, 
and that they were not entitled to succeed, 
merely because the defendant failed to prove 
his title. MAUNG MlN DIN v. MaUNG ON 
GAING, U.B R. 1897-1901. Yol. II 421. (12 

A. 46, U.B R. 1892-1896, Vol. II, 234, 371, 
400, 619, R .) [R., U B.R. 1907, 4th Qr. f Exe¬ 
cution-Signing, 5, U.B.R. 1905, 4th Qr., Evi¬ 
dence, 7, U.B R. 1902-1903, Vol. II, Evi- 
dence, 7.] 

(624) — 8. 110 — Burden of proof as to owner¬ 
ship — hand—Possession of — Thugyisa — Dis¬ 
tinction between claims founded on official and 
on private title. —The burden of proof imposed 
by s. 110 of the Evidence Act on the party out 
of possession of land peeking to oust the party 
in possession is not discharged by showing a 
title of ownership dependent upon the reten¬ 
tion of official position under the Burmese 
Government. The title that must be establish¬ 
ed is an absolute private proprietary title. 
MAUNG NWS v. MAUNG Po GYI, U.B.R. 
1897-1901, Yol. II, 416. 

(625) — S. 110 —Suit based on title — Burden 

of proof as to wrongful dispossession. — Tne word 
‘possession’ contemplated by s. 110 of the Act 
is to be understood as opposed to juridical pos¬ 
session and to denote actual present possession 
and where, in suit for possession based upon 
title, there is also the allegation of wrongful 
possession obtained by the defendant, the pur- 
den of proof of the dispossession lies in the first 
instance on the plaintiff. But, on proof of his 
previous recent possession and dispossession by 
defendant and of his prima facie lawful posses¬ 
sion on hi9 own account, the burden of proof 
will be ehifted to the defendant to prove title ir> 
himself and his right to oust the plaintiff. Ml 
ElNKlNv.NGA La, U.B.R. 1903, Evidence, 
7. (20 W.R. 458, 7 I-A. 73, 5 CJ.L.R. 278, 

12 A. 46, 25 B. 287, 20 C. 834, 23 M. 17S, U. 

B. R. 1897-1901, 421, R.) 

. (626) — S. 110— Possession—Suit by a person 
in possession for a declaration of ownership — 
Burden of proof—Effect of plaintiff's possession 
~T Specific Relief Act (I of 1877), s. 9.—The 
plaintiffs sued the Government for a declaration 
that a certain piece of land belonged to them 
and that they might be confirmed in their 
possession, alleging that they had purchased 
*he site for Rs. 30 in 1888 from one D, whose 
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father had mortgaged it for Rs. 20 to the plain¬ 
tiff’s father : Held , that th9 possession of the 
plaintiff’s b‘eing peaceable and obtained without 
ousting any one. it was of such a character as to 
attract the presumption described in 8. 110 of 
the Evidence Aot, and was good against the 
whole world except the person who could show a 
better title, and that, as the Government had 
failed to establish their title to the land, the 
plaintiffs were lawfully entitled to its possession. 
Per Jenkins , C.J. — To say that a possession is 
not within the meaning of s. 110 of Evidence 
Aot, unless it is a possession aooording to title, 
would be to render that section meaningless, 
and to introduce a doctrine subversive of the 
established principles of property law. In 
the case of a village site Government cannot 
rely on any general presumption and that as 
against the party in possession it must show 
title. Per Ranade. J.— Under s. 110, Evidence 
Aot, possession, when long and continued up to 
a recent date, leads to a presumption of title. 
Where the conflict is between mere previous 
possession and recenc actual possession, the fact 
of previous possession will not entitle plaintiff 
to a decree except in suit under s. 9 of Act I of 
1877, brought within six months frem dispos¬ 
session. Where this period is exceeded before 
a suit is brought, and is less than the limitation 
law requires, he must mske out a prima facie 
title. And s. 110 refers to the presumption to 
be made of ownership based on the circumstance 
of such possession, and allows the plaintiff with 
such prima facie title to claim a decree where 
no superior title is proved on the other side. It 
is in reference to such cases that it ha 3 been 
held that possession is evidonce of title, and 
plaintiff who proves such possession and subse¬ 
quent disturbance, shifts the burden of proof on 
the defendant when the prima facie title is made 
out. Where no such title is made out and 
plaintiff comes to the Court and asks for a 
declaratory decree, he cannot obtain that decree 
on the more ground that he was in possession, 
and the defendant had no title. Mere wrongful 
possession is insufficient to shift the burden of 
proof: Held , by Witworth , J. {disseniiente) , 
that the possession of the plaintiffs was not of 
such a character as under s. 110, Evidence Aot, 
to put on the defendant the burden of proving 
that the plaintiffs are not the owners of the site 
that the possession alleged to have been exercis- 
ed before the sale consisted merely of suoh acts 
as are permitted to any villagers in respeot to 
an open space in a village, so long a 3 no one is 
prejudiced by them and whioh would be per¬ 
mitted to an influential person, such as the 
patel of a village even if they were somewhat pre¬ 
judicial to publio convenience ; that the actual 
possession taken after the execution of the deed 
of sale in 1888 was a merely wrongful aot ; and 
that, therefore, the plaintiffs were not relieved 
of the burden of proving their title whioh they 
had not proved. HANMANTRAO v. SECRETARY 

of State, 2 Bom. L.R. 1111 = 23 B. 287. 

(627) —S. 110— Sale—Mortgage—Defendant 
in possession—Burden of proof .—Where the 
land in suit is in the possession of the defendant. 
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and the plaintiff alleges that it was mortgaged 
to the defendant’s deceased husband and the 
defendant replies, that the transaction was an 
absolute sale with no reservation of the right to 
redeem. Held , that it is for the plaintiff to 
prove the mortgage which be alleges. U NYO 
v. Ma SHWE Meik, L.B R. 1893-1900, 514. 
(L.B.R. 1872-1892, 482, 494, 642, Cited.) 

(6281—S. 110 — Burden of proof—Fraud —See 
ClY. PRO. Code, 1908, O. XXI, rr. 58, 63, 
U.B.R. 1904, 4th Qr., Civil Procedure, p. 8. 


(629)—S- 110—Person in possession — EfDot 
of mutation after inquiry by Revenue officer— 

See Customs— Punjab—Inheritance, 120 
P.W.R. 1909 = 4 lad. Cas. 965. 


(630) —S. 110—Suit for declaration of title— 
Proof of long possession — Presumption of 
ownership—Title—Burden of proof— See DE¬ 
CLARATORY decree, Suit for—General, 
6 M.L.T. 306 = 5 Ind. Cas. 121=4 Ind. Cas. 
1070 = 20 M.L.J. 71 = 33 M. 173. 

(631) —S. 110 —Limitation—Suit by co-heirs 
for share of land — See LIMITATION ACT, 130S, 
arts. 123, 127, 142, 144, 2 LBR, 184. 

(632) —S. 110 —See MORTGAGE —CONDI¬ 

TIONAL 8 ALE, L.B.R. 1893-1900, 85. 


(633)—S. 110 — SfB REGISTRATION ACT. 
1908, s. 50, 25 A. 366=A.W.N. 1903, 81. 

1634)—S. 110— See SPECIFIC RELIEF ACT, 
1877, U B.R. 1892-1896, Vol. II, 619. 

(635) —S, HO—Possession for—Title, prima 
facie evidence of—Possessory suits— See TITLE, 
5 C.L.R. 278. 

(636) —8. 110 — Duty of transferee — Sec 

Transfer of property, 5 L.B.R. 125. 

(637) —S. 110— See NOS. IS, 225, 273, 292, 
437, 439, 585, 596, 587, siipra . 

(638) — Ss. 110, 114, 109 — See BURDEN OP" 
PROOP —POSSESSION AND PROOF OF TITLE, 

121 P.R. 1882. 


(639) —S. Ill — Gift for pious purposes — 
Undue influence- —The principle on which s. Ill 
of the Evidence Act is based is a long estab¬ 
lished doctrine of equity, and it has been 
repeatedly applied with special emphasis by the 
Lords of the Privy Counoil to transactions to 
which women of ibis country are parties. This 
was a suit to set aside, on the ground of undue 
influence, a deed of gift executed by the 
plaintiff,aD old Hindu widow of 92 years, in 
favour of defendant, a Brabmin who was her 
spiritual guide. Il was found that there was 
no tangible consideration for the gift, and also 
nothing to show that it was obtained bona fide 
and without improper influence. Held , that 
the gift should be set aside, under the oironm- 
stanoes. MURARI v. RADHA BIBI, A.W.N. 
1884, 184. 

(640) —S. Ill— Coercion , force and undue 
influence — Burden of proof .—Facts showing 
real authority of the defendant over the plaintiff 
were proved, and that the former made use of 
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his authority for the purposes of obtaining an 
advantage over the latter, which but for that 
authority he could not have obtained : Held, 
that these facts constituted undue influence 
Held , that persons, taking a benefit from 
another over whom they staod in a position of 
commanding influence, must take upon them¬ 
selves the whole proof that the thing is 
righteous. PARTAB BAHADUR V. SHEORAJ, 
1 O C. 63. 


(641) — S. Ill —Mortgage lor money advanced 
for litigation—Burden of proof of good faith .— 
The mere fact that the morigagee was a 
money-lender and that the morrgage was 
executed for funds advanced during a litigation 
on behalf of the mortgagor, is not sufficient to 
oreate such a relation of active confidence 
between the mortgagor and mortgagee as to 
throw the burden of proof of good faith, under 
s. Ill of the Evidence Act, on the mortgagee. 
THAKUR Das V. J AIR A J SINGH, 26 A. 130, 
P C. = 31 I.A. 46 = 8 C.W.N. 569 = 8 Sar. 607. 
[ft., 8 Bom. L.R. 652 = 31 B. 271 ] 

(642) —S- Ill —Position of pleader's clerk 

toioards his master's clients. — A pleader’s clerk 
is not as a matter of course presumed to ocoupy 
the position of aotive confidence within the 
meaning of s. Ill towards his master’s clients. 
HIRALAL v. MT. DH\MMO KURMIN, 9 C.P. 
L R. 35. (15 C. 638, ft.) 

I 

(643/—S. Ill — Burden of showing good faith 
where one party stands in fiduoi-iry relationship 
to another—Whether all accounts on which 
contract is based should bs proved to be correct 

— See Civ. Pro. Code, i90 q , s 2 , 12 C.W.N. 
1102 = 36 C. 493 = 2 lad. C is. 553. 

(G44) — S. ill —Sec Hindu Law—Gift, 

25 A. 358 = A W.N. 1903, 70. 

(645)—S. Ill — See TRUSTS ACT, 1882, 
ss. 8S, 95 (a), 96. 9 Bom. L.R. 806. 

(616)— S. 112 —Mahometan Haw — Legiti¬ 
macy —The section proceeds upon adopting the 
period of birth, as distinguished from concep¬ 
tion, as the turning point of legitimacy ; but, 
under the Mibomedan law, questions of 
legitimacy are referred to the d ate of the concep¬ 
tion of the child and not to the period of his 

binh. Muhammad allahd^d Khan v. 
Muhammad Ismail Khan, 10 A. 289. 

(647' — S. 112— Legitimacy—Period of iddat 
—Marriage of Mahometan woman after 
iddat biit before delivery —Child born *2^0 days 
after divorce or deali ot h usband but less than 
six months after her re-marriage Maho- 
medan Law. — Held % that the ordinary period 
of iddat for Mabomedan woman is three 
months from the date of her divorce or from 
death of her husband. But if she be in the 
family way at the time of happening of either 
of these two events, the period of iddat extends 
to the date of delivery of a fully or partly 
formed child, whether it takes place before or 
after expiry of three months. A re-marriage 
before expiry of iddat is void ; but it is irregular 
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and not void if it takes place after the iddat 
period is over bat before delivery. Io the last 
mentioned case a child, born more than 280 
days after the divorce by her first husband or 
his death, but les9 than six months after her 
re-marriage with the second husband, is to be 
considered legitimate under e. 112 of Act I of 
1872 and is entitled to inherit her mother’s 
seoond husband’s property, particularly where 
he admits the ohild to be his. NURUB-HASAN v. 

Muhammad Hasan, 107 P.W.R 1910 = 78 
P R. 1910 = 146 P.L.R. 1910. (11 M I.A. 94. 

34 B. Ill, 25 P.W.R. 1908, Appr. and R.\ 35 
P.W.R. 1909, 10 A. 289, Diss.\ 133 P.W.R. 
1907, R.) 


I 


(648)— S, 112 — Legitimacy , Question of — Bur- j 
den of proof as to marriage of the parents lies 
upon person claiming legitimacy. — It is upon 
the person who claims to be the legitimate ; 
issue of his parents to bring forward satisfactory 
evidence in support of their marriage. In such 
oases no certain inference can be drawn from 
the evidence as to the conduct of relations and 
friends. THAKUR AMJAL. ALIKBAN v. NA i 
WAH ALIKBAN, 9 Bora. L.R. 264 = 5 C.L d. 1 
«17 M.L.J. 36. 

(649) — S. 112— Legitimacy of children — 
—Child born during continuance of valid mar¬ 
riage — Presumption of legitimacy. — Under s.H2 
of the Act, there is a conclusive presumption 
that a child born during the continuance of a 
valid marriage is a legitimate issue of the 
parents, no matter how soon the birth be after 
the marriage. UMRA v. MUHAMMAD HAYAT 
79 P.R. 1907. [R., 78 P.R. 1910 = 107 P.W.R. 

1910.] 


(650) — S. 112— Legitimacy—Continuance of 
marriage —Presumption—Divorce — Burden of 
proof. —It is a wellreoognissd rule of law that ' 
when a particular relationship is shown to 1 
exist, suoh as marriage, then its continuance 
must prima facie bo presumed. For the pur¬ 
poses of s. 112 of the Evidence Aot, the burden 
of proving that the divorce of the plaintiff’s 
mother took place at a time which disentitles 
him from relying on the section lies on the 
defendants : it is not the plaintiff’s duty to I 
show when the divorce took place. If the i 
defendants are unable to show that the divorce ! 
took place at a time which excludes the plain- ! 
tiff from the operation of s. 112 then the con- j 
elusive proof in favour of the plaintiff arises and 
can only be displaced by its being shown lhat 
the parties to the marriage bad no access to 
each other at any time when the plaintiff 
could have been begotten by the husband of 
his mother. Bhima v. Dhulappa, 7 Bom. 
L.R. 93. 

(651) — S. 112 —Legitimacy of posthumous 
child—Proof of non-access — Burden of proof 

Husband's serious illness. — Under 8. 112, 
I.E.A., the onus is on the claimant to prove 
that ho was born within 2S0 days after the 
death of bis father, and the burden of proving 
non-access between his mother and father is 
upon those who deny his legitimacy. The 
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mere fact lhat the husband was, during the 
period within whioh the claimant must have 
been begotten, suffering from a serious oat- 
bunole, does not in itself rebut the legal pre¬ 
sumption under s. 112, I E.A. NARENDRA 

Nath Pjhari v. Ram Gobind Pahari, 29 C. 
Ill, P.c =29 I.A. 17 = 6 C.W N. 146 = 4 Bom. 
L.R. 243 = 8 Bar.. 186. [Cited, 1 L.B.R. 284.] 

(652) — S. 1 1 : 2—Presumption of legitimacy — 

Ouua of proof.— One B died of smali-pox after 
a few days’ illness on the 16th May, 1895, and 
his widow gave birth to a son on the 4th 
January, 1896. In a suit by the reversionary 
heirs for a declaration that the ohild was not 
the son of B, held that the suit was governed by 
s. 112, Evidence Aot, and the burden of proof 
was on che plaintiffs. TlRLOK NaTH SHUKUL 
v. LACHMIN KUNWARI, 23 A. 403, P.C. =7 C. 
W.N. 617 = 5 Bom. L.R. 474 = 30 I A. 132 = 8 
Sar. 481. (29 C. 11), R.) 

(653) —S. 112 —Presumption as to paternity of 
child born during coverture — Proof of mother's 
living with a person other than her husband 
rebuts the presumption— Liability of such person 
to maintain his illegitimate children. —There 
is, of course, a presumption that children born 
of a married woman during the lifetime of her 
husband are the legitimate offspring of that 
woman and her husband but this is, after all, a 
mere presumption, and as such, rebuttable. 80 , 
where such a woman had admittedly lived for 
years together with another person and they 
both had admitted and asserted suoh children 
to bave been born of them, held, the above pre¬ 
sumption must be regarded as having been 
completely rebutted and the children being the 
illegtimate sons of such other person, he was 
bound to maintain them ; and persons, there¬ 
fore, who have come into possession of his 
properties on his death, are liable to give the 
children maintenance to the extent of the 
property that has so come into their hands. 

Bahadur Singh v. Yiru, 28 P.R. 1906. 

(654) — S. 112 —Proof of non-access—Proof of 
illegitimacy . — A sues B, his father, and C, the 
adopted son of B, for partition. B disowned 
A’s paternity, and stated that his mother D 
lived separate from him for a long time and 
that ho had no access to D during the period 
when A could have been oonceived by her. B 
married a first wife, and again married D as he 
hud no son by the former. They both quarrelled 
subsequently. D sued B for maintenance, and 
B met it by bringing one for restitution of 
conjugal rights, and became reconciled to each 
other. Though she lived in her mother’s house, 
she was constantly visiting B in his house 
without the knowledge of the first wife. When 
D was under state of conception, B executed a 
deed of settlement in favour of C, in which he 
did not disown the legitimacy of A. Held , that 
(1) in these ciroumstances, the onus lay on B 
to prove non-access within the meaning of 
3 . 112 of the Evidence Act, and the fact that B 
believed D to be guilty of infidelity and pro¬ 
duced witnesses to prove it, did not discharge 
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9 

tbe onus. A’s legitimacy must in these circum¬ 
stances be presumed CHIGURUPATI VENKATA 
SUBBAYYA v. CHIGURUPATI PEDDA NAGAN- 
NA, (1911;, 1 M.W.N. 312 = 10 Ind. Cas. 38S. 

(655) S 11*2—Child born 330 days after last 
access — Legitimacy — Presumption— See DI¬ 
VORCE, 77 P R. 1911. 

(656) —S. 112— See NOS. 14. 150, supra . 

(657) — S 113-67. 24 & 25 Vic., c. 67, s. 25 — 
4 Ultra vires.' — St. 24 & 25 Vic., o. 67, s. 25, does 
not protect s. 113 of the Evidence Act, though 
it does not disallow it. The provision in s. 113, 
Evidence Act, that a notification in the Gazette 
of India of the cession of any portion of British 
territory to any Native State, prince or ruler 
shall be conclusive proof that a valid oessiou of 
territory took place on the date mentioned in 
the notification cannot, be followed. DAMODAR 

Gordban v. Ganesh Den oram, 10 B.H.C. 37. 

(659) — S. 113— See CESSION OF BRITISH 

Territory, l B. 367, P.C. = 3 I.A. 102 = 1 
A C. 322 = 25 W.R. 261. 

(659) — S- 114 —Admissibility of a bond bear¬ 
ing registration endorsement — Presumption — 
Registration Act {III of 1S77), ss. 60, 75— 
Defective presentation — Second presentation 
afier Judge's order. —The production of a bond 
with the certificate of due registration endorsed 
thereon raises a strong presumption in favour 
of the due registration of the bond, and in the 
absence of clear proof that the requirements of 
law are not oomplied with, the Court is bound 
to admit the document in evidence. The onus 
does not lie upon the plaintiff of showing that 
the requirements of the Acg were complied 
with. A document was presented for registra¬ 
tion by a karinda of the person in whose favour 
it waa executed. It was received for registra¬ 
tion. Simultaneously with the presentation 
an application was made to summon the 
executants. They faded to appear, and the 
Sub-Registrar considering that execution was 
not admitted, refused to register the document. 
The matter ccme up before tho District Regis¬ 
trar by means of an application under s. 73 of 
the Registration Act, and the presence of the 
executants having been secured, the District 
Registrar ordered that the document, should be 
registered. The document was accordingly 
registered by the Sub-Registrar, but how it. 
found its way back to him was not clear. Held 
(1) that it neither being admitted nor being 
proved that the karinda was not duly authorised, 
the certificate of registation afforded a presump¬ 
tion in favour of everything having been properly 
done, and consequently the initial presentation 
was not improper. (2) That the plaintiff’s evi¬ 
dence on the matter of the second presentation 
being very vague, the presumption in favour of 
everything haviDg been properly done was not 
rebutted, and even assuming that the document 
had been sent by the Registrar himself to the 
8ub-Registrar, the defect was one in procedure 
and did not vitiate the registration. RAM 
Chandra Das v. Farzand abi Khan, 9 A.L. 

J. 188. (4 I.A. 167, R. ; 23 A. 283, P.O., 28 A. 

707, D.) 


Evidence Act (I of 1872)— continued. 

( b60) S. 114 “ Refused ”—Effect of refusal. 

—The effect to be given to the word “refused 5 * 
on a registered cover as proof of tender of the 
packet to the addressee is one of fact. Eaoh 
case must be decided under e. 114, Evidence 
Act, according to its circumstances. GOPaB v. 
Krishna, 3 Bom. L.R. 420. 

(661) S. 114— Bond in obligor's hands — 
Presumption. — Where a bond is in the hands of 
the obligor or who is not shown to have stolen 
it, it is rightly presumed that the obligation 
has been discharged. GUNESH CHUNDER 
SHAHA v. KHETOO MEAH, 22 W.R. 265. 

(662) —6. 114— Presumption cannot shift the 
burden of proof. — Where the fact, giving rise to 
such a presumption as may be drawn under 
s. 114, is undisputed aud no explanation negati¬ 
ving the presumption is offered, the Court is 
justified in laying the onus proper where, but 
for the presumption, the onus c'mid not be laid. 
But, where explanation negativing the presump¬ 
tion 13 forthcoming, the Court is not in a posi¬ 
tion to draw the presumption until it has heard 

I the evidence in support of t he explanation and, 
therefore, must ignore the presumption for tho 
purpose of determining where the onus proper 
lies, on the principle wheD conflicting evi¬ 
dence on a point covered by a presumption ol 
law is to be gone into, the presumption of law 
is functus officio as a presumption of law.” 
Such a presumption, therefore, cannot shift 
! ‘‘the burden of proof” in the strict* sense of 
i that term and the most that it can effect is a 
shifting of “ the burden of evidence”—the 
burden of going forward with new evidentiary 
matter—and s. 4 of the Act indicates that it 
i is for the Court., which is raking evidence, to 
decide whether such a presumption is strong 
enough to produce even that, limited effeot. 
PAKKOO Musabman v. DAYALI, 1 N.L.R. 169. 
(29 C. 334, D.) 

(663) — S. 114 — Presumption , Extent of — 
Document alleged to have been lost hy one of the 
parties, but loss not piovtd —Q sued C to 
redeem a mortgage on payment of Rs. 115, a 
portion only of the mortgage-money, the bal¬ 
ance, Q stated, having been paid to the mort¬ 
gagee. He further stated that some of the 
payments would be proved if the mortgage-deed 
were produced as they were endorsed on that 
document. C did not produce the mortgage- 
deed but stated that it had been lost. He 
oould not, however, prove t he Io?s. Held, that, 
under the circumstances the presumption under 
b. 114 of the Evidence Act could not be pushed 
to the extent that the mortgage-deed, if pro¬ 
duced, would have proved that only Rs. 115 
remained due on the mortgage, the rest having 
been paid off to the mortgagee QUDRAT 
ULLAH v. Chunni DAB, 13 Ind, Ch§. 60. 

(664) — 5. 114— See ACT XL OF 1858, 1 C.W. 

N. 453. 

(665) —S. 114 —See Ben. ACT XI OF 1859, 10 
C.W.N- 137 = 2 C.L.J. 325. 

(666) —S. 114 — See BEN. ACT IX OF 1880, 
b. 52, 13 C. 197. 
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(667) —8. 114— See BEN. ACT IX OF 1890, 
p. 96, art. 9, sch. Ill, 30 C. 1033, P.G. = 30 I.A. 
177 = 8 C W.N. 1. 

(668) —S. 114 — See BOM. ACT II OF 1984, 
a. 67, *20 B. 732. 

(669) —S. 114— See ALLUVION — FORMA¬ 
TION OF CHURS OR ISLANDS, 9 C.W.N. 111. 

(670) —8. 114— Sec BURDEN OF PROOF — 

Documents relating to loans, suits 

RELATING TO, 20 B. 367. 

(671) —8. 114 — See Burden OF PROOF — 
Miscellaneous, 30 C. 1 = 6 C-W.N. 688. 

(672) —S. 114— Presumption of fact— See 

Chaukidari Chakran Lands, 2 C.L.J. 107 
= 32 C. 1107. 

(673) —8. 114—Wrong-doer— Right to call 
in aid s. 114 — See POSSESSION — ADVERSE 
POSSESSION, 8 A.L.J. 247. 

(674) — S. 114 — Failure to produce title- 

deed—Presumption— See Right of way, 15 
A. 270 = A.W.N. 1893, 151. j 

9 4 1 

(675) —8. 114— See NOS. 25, 331, 363. 399, 
438, 561, 61*2, 638. supra. 

(676) —<9. 114, cl. ( e) — Warrant fer arrest of 
judgment-debtor , by whom to ne signed — Autho¬ 
rity of Sherittadar to sign warrants ^presumption. 

—From the mere fact that the warrant for the 
arrest of a judgment-debtor bore the signature 
of the Sheristadar, it oaunot be presumed, under 
s. 114, cl. (el, Indian Evidence Act, that the 3be- 
ristadar had been duly appointed to sign warrants. 
Evidence of the fact of appointment is necessary. 
Per Haring ton , J. — 3. 114 , cl. (e), Evidence Act, 
authorises the presumption that a particular 
judicial or official act has been performed 
regularly, but it does not authorise the presump¬ 
tion, without auy evidence, that the act has 
been performed. THE DEPUTY LEGAL RE¬ 
MEMBRANCER v. Mir Sarwarjan, 6 C.W.N. 
845. 

(677) —S. 114 (e) — Applicability of presump- i 
tion under— See BEN. ACT VI OF 1870, ss. 60, 
61, 9 Ind. Cas. 322. 

(678) — S. 115— Estoppel.—la a suit for pre¬ 
emption in respect of a sale effected in June, 
1897,it wa3 contended on behalf of the pre-emptor | 
that the vendee held no lands which gave him the j 
right of suit having previously parted with all 
hiB land, and that he was estopped under s. 115 | 
of the Evidenoe Act from showing that he held 
any such lands by an allegation made by him in j 
a written statement filed on the 7th January, 
1897 in a suit for pre-emption instituted by 
another person against him as vendee of certain 
land. Held, that s. 115 of the Evidence Act was 
not applicable until it was established that the 
vendee intentionally oaused or permitted the 
pre-emptor to believe that he had noilands on 
the date he died the written statement, and 
that in consequence of that belief the pre-emptor 
forebore to sue for pre emotion in respect of the 
land. MUHAMMADI v. GOKAL CHAND, 26 P. 

L R. 1903. 
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(679) —S. 115—“ Intentionally ” tiseri in 
s. 115, meaning of .—The term “ intentionally ” 
is used in the Evidenoe Act (l872), for the pur¬ 
pose of declaring the law in India to be precisely 
that of the law of England. SARAT CHUNDER 
DEY v. GOPAL CHUNDER LAHA, 20 C. 29b, 
P.C. = 19 1.A. 203 = 6 8ar. 224. (2 A. 809, 7 M. 
3. Disappr.) [rt., L.B.R. 1893-1S00. 512, 10 
Bom. L R. 403 = 33 B. 53, 129 P.R. 1908.] 

(680) — S. 115— Construction .—The “ belief” 

iu the truth of a thing, referred to in the above 
seotion, is belief in a fact and not in a proposi¬ 
tion of law. Raj narain Bose v. the 
Universal Life assurance co., 7 C. 594 
= 40 C L R. 561. [«., 14 B. 312.] 

(681) — S. 115— Principle of the law of estop¬ 
pel. —“ It is a principle of natural equity which 
must us universally applicable that where 
one man allows another to hold himself 
out as the owner of an estate, and a third 
person purchases it. for value from the apparent 
owner in the belief that he is the real owner, 
the man who so allows the other to hold him¬ 
self out shall not be permitted to recover upon 
his secret title, unless he can overthrow that of 
the purchaser by showing either that he had 
direct notice, or something which amounts 
to constructive notice of the real title, or that 
there existed circumstauoes whioh ought to 
have put him upon an enquiry that, if prosecut¬ 
ed, would have led to a discovery of it ” 
Where the defendant and her husband inten¬ 
tionally permitted a certain person to hold 
himself out to the world as the owner of the 
land, the defendant was held to be precluded 
from denying such ownership against those, who 
have been led to act upon the belief of its truth. 
Ma Zet V. Maung GYI Nao, U B R. 1892- 
1896, Yol. II, 879. (U BLR. 53, 14 B. 558. 
D.) [Not Obs., U.B.R. 1905, 4th Qr., Evi¬ 
dence, 3.] 

(682) — S. 115 —Alienation by i head of family 
•— Acquiescence by others — Estoppel ,— The im¬ 
moveable property of a thugyi family was disposed 
of by A, the thugyi at the time and the son of 
the eldest son of the prior thugyi. The co-heirs 
raised i?.o objection, and the suit to set aside 
the alienation as invalid and recover the land 
was only brought by one of TOpm, nine years 
afterwards. Held that, in the absence of rebut¬ 
ting evidence, tbs presumption was that the 
transfer had been made by the head of the 
family with the consent or acquiescence of all 
interested, and that it was binding on the 
claimant. Ml MA NO A AT v. MaUNG PO TE, 
U B R, 1892 4896, Yol. II, 383. (L.B.R. 1872- 
1S92, 39, 41 D.) 

(683) — S. 115 —Settlement of accounts — Omis¬ 
sion of i(em — Estoppel .—Where a party obtain¬ 
ed a settlement of mutual accounts on favour¬ 
able terms, on the understanding that it was 
a final arrangement, and subsequently sued for 
an item as omitted, being the balance due on 
a document which ought to have been given up 
at the time, but was not produoed by him either 
through oversight or intentionally, held tbit ho 
was estopped from denying that the Battlement 
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included everything, unless he also gave up 
the benefit of the settlement on his pide. 

Dawoodji BAMJI v. C.P.L. Chena Curpen 
Chetty, U.B.R. 1892 1896, Yol. II, 387 

(684) 8 . 115 — Claim to land alleged to be 
ancestral — family compact. — By a family 
arrangement between the children of the same 
mother by different fathers, the inoome of the 
land in suit was divided into three equal shares 
among the representatives of the three different 
branohes of the family, and this arrangement 
had lasted for upwards of thirty years. The 
plaintiff now sued for the whole of the property, 
as descended from her father alone. Held , that 
the plaintiff was estopped by the family com¬ 
pact from claiming more than a third share, 

U. THUMANA v. MA SAING, U.B.R. 1892-1896! 
Yol. II, 390. < 

(685) -S. 115 —■ Thugyx's Revenue Register 1 
No, I\ , Counterfoil forvi-of — Entry in, of muta- | 
t%on of names Document of title • — It i 3 a prin- j 
ciple of natural equity, which must be uni- 
versally applicable, that where one man allows 
another to hold himself out as the owner of an 
estate and a third person purchases it, for value, 
from the apparent owner, in the belief that he 
is the real owner, the man who so allows the 
other to hold himself out shall not be permit- 
ted to recover upon his secret title unless be 
can overthrow that of the purchaser by show- 
ing either that he had direct notice or some ! 
thing which amounts to constructive notice of 
the real title ; or that there existed ciroum- I 
stanoes which ought to have put him upon an 
inquiry that if prosecuted would have led to a 
discovery of it. The application of that general 
principle would need extreme caution in 
the case of an ignorant ocoupancy holder 
duped into allowing a person who pretends to 
be negotiating a loan for him to represent him¬ 
self to the Revenue authoritiss as a purchaser 
of the holding, whilst such occupancy holder 
remains in possession and eujoyment. It 
would be illogical tc hold that entries in the 
Government revenue records are made for pur¬ 
poses of revenue administration and are not 
documents of title (see the case of Maung Shwe 
Lon v. Maung Shwe Au, Printed Judgments, 
68) ; and at tho#same time to rule that the 
counterfoil Form IX in which a mutation of 
names after an alleged sale i? entered by the 
Revenue Officer cousitutes in the hands of 
the transferee in the revenue accounts a docu¬ 
ment of title the possession cf which by the 
transferee enables a third person purchasing 
from the transferee to say that the original | 
and real owner had allowed the transferee to 
hold himself out as the real owner with the 
legal consequences set forth in the ruling of 
the Privy Council in 11 B.L.R. 46. MaUNG , 

Lu Gale v. Maung Kyaw Yan, L.B.R. 1893, 
1900, 158. 

(686) — S. 115 —Estoppel —Estoppel caused 
by conduct cf owner .— If the owner of a piece of 
land stands by while another person professes to 
sell that land to a third party and he does not 
interfere, but allows that other person to hold 
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himself out to be the owner of the land and tc> 
make a transfer of it, he is not to be heard 
afterwards for the purpose of destroying that 
purchaser’s title by asserting the contrary, 

| though he may upset that title if he can show 
either that the purchaser had notice of the 
title, constructive or actual, or that circum¬ 
stances existed at the time of the purohase 
which, as a reasonable man, should have put 
I him on his guard and suggested enquiry, 
which enquiry, if made, would have resulted in 
i his ascertaining the title of the true owner. 

Maung Sa v. Ma Kyok, L.B.R. 1893-1900, 
512. (11 B L.R. 53, 14 A. 362, F.) [R. f 1 L. 

! B-R. 196 ; Cited , 3 L.B.R. 18.] 

(687) S. 115— Estoppel by judgment — Judg¬ 
ment inter partes— Non-disclosure of title in 
a previous suit— Wrong belief not initially 
caused Silence is fraud when there is duty to 
s peali Pleader not legally bound to disclose his 
title subject cf litigation—Bis moral and pre- 
fessio7ial duty to disclose. —A taluk was sold for 
arrears of revenue. The purchasers at the 
revenue sale sold it to the present plaintiff. 
The plaintiff first sued two persons, under 
s. 37 of Act XT of 1859, to avoid and annul 
the tenancy which they claimed in the lands 
and to eject them. These two persons had 
sold their right to the pleader, who appeared 
on their behalf and his brother-in-law. Neither 
the pleader nor his brother-in-law disclosed 
their purchase during the pendency of the suit. 
The plaintiff was successful in the litigation 
and obtained a decree for khas possession. He 
was, also, put in symbolical possession by the 
Court. On the allegation that he had subse¬ 
quently settled with the actual oultivators of 
the lauds, and that those cultivators were dis¬ 
turbed by the present defendants, i.e., the 
representatives of the pleader and his brother- 
in-law, above referred to, the plaintiff sued the 
defendants under s. 9 of the 8peoific Relief 
Act, but was unsuccessful. Hence tbo present 
suit for declaration cf his title by purchase and 
for ejectment of the defendants. The defen¬ 
dants chiefly contended that the previous suit 
was not binding on them, inasmuch as it was 
instituted against their vendors long after they 
had parted with all their interest in the pro¬ 
perty in suit. It was urged on behalf of the 
plaintiff that the decree in the previous suit 
was binding on the defendants either on the 
ground of estoppel or by reason of the fraudu¬ 
lent conduct of their predecessors in title. 
Held , the doctrine of estoppel is not applicable 
to this case. It cannot successfully be contend¬ 
ed that the previous judgment was inter partes 
and consequently binding upon the present de¬ 
fendants. It ie not sufficient that the predeces¬ 
sors in interest cf the present defendants did 
not disclose their title during the pendenoy of 
the previous litigation. There must be the 
further allegation, on the plaintiff’s part that 
be was induced to institute the previovs action 
against persons who had parted with their in¬ 
terest in the property in suit, in reliance upon 
some representation, act or omission on the 
part of the predecessors of these defendants. 
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S* 115 does not apply to a case in whioh a belief 
has not been initially caused. (4 0. W.N 293, 
R.) Held , also, that the omission of the 
predecessors of the defendants in not disclosing 
their right by purchase is not to be regarded as j 
fraudulent. “A duty to speak, whioh is the 
ground of liability, arises wherever and only i 
where silence can be considered as having an 
aotive property that of misleading.” No doubt, 
from a moral and professional point of view, it 
was not right on the part of the pleader in the 
previous suit ‘‘to have kept the plaintiff in the 
dark and to have made him persevere in hie 
mistake.” There was no legal obligation on him 
to apprise the plaintiff of his mistake. Held t fur¬ 
ther that though plaintiff cannot succeed on the 
ground of estoppel and fraud, he will be entitled 
to a decree if the allegation, made by him in 
the plaint, that the predecessors of the defend¬ 
ants, after their alleged purchase, did not take 
possession of the property, but intentionally 
allowed their vendors to continue in possession 
as before and, consequently, in ignorance of the 
transfer, be instituted the previous suit against 
the original tenants, be found in his favour. 
The suit was remanded for disposal in the light 
of the above observations. JOY CHANDRA 
BANDOPADHYA v. 8RINATH Chattopadhya, 

1 C.L.J. 23 = 32 C. 357, P.C. [»., 1 C.L.J. 337, 

7 C.L.J. 601, 6 C.L.J. 621.] 

(688) —S. 115— Estoppel — Fraud thrown to 
other party — h'alse representation — S. 19, Con¬ 
tract Act . — S. 115 does not apply to a case 
where the statement relied upon is made to a 
person, who knows tho real faces, and is not 
misled by the untrue statement. There can 
be no estoppel where the truth of the matter is 
known to both parties. A false representation, 
made to a person who knows it to be false, is 
not suoh a fraud as to take away the privilege 
of infancy. (Nelson v. Stocker , 1859, 4 Deg. 
and I 458, F.) This principle is recognised in 
the explanation to s. 19 of the Contract Act. 

Mohri Bibee v. Dharmodas Ghose, 30 C. 
339, P.C.=30 I.A. 114 = 7 C.W.N. 441 = 5 Bom. 
L.R. 421 =8 Sar. 374. [F., 4 N.L R. 28 ; R., 

28 B. 393, 5 Bom. L.R. 1091, 6 Bom. L.R. 
1043, 3 N.L.R. 72, U.B R. 1907, 2nd Qr., 
Contract, 5, 12 C.W.N. 1096 = 8 C.L.J. 261. 5 
A.L.J. 674 = A.W.N. 1908, 267 = 31 A. 21.] 

(689) —S. 115— Estoppel — Promise do futuro 
—Contract. —Section 115 of the Evidence Act 
requires that to create an estoppel there must 
be a representation by means of declaration, 
act or omission that a thing is true , i.e , that 
the representation is as to eome state of facts 
alleged to be at tho time actually in existence. 
If the representation relates to promises de 
Juturo % it can be binding not as an estoppel, 
but as a oontraot. JETHABHAI v. NATHA- 
BHAI, 6 Bora. L R. 428 = 28 B. 399. 

(690) S. 115— Decree — Execution — Interest 
—Payment of interest — Admissions—Contract 
Act (IZ of 1872), ss, 65, 73.—Where in an 
application to exeoute a dooree which provides 
for no interest, the decree-holder puts in a 
prayer as to the award of interest) and th e 
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judgment debtor accepting his liability to pay 
tho decretal debt as well as interest obtains from 
time to time adjournments from the Court to 
enable him to pay the amount, he (the judg 
ment-debtor) oannot at a later stage of the 
proceedings dispute the item of interest and is 
bound to pay interest from the date on which 
he admitted his liability to pay interest. 
Narayan v. RaO II, 6 Bora. L.R, 417 = 28 B. 
393. 

v691) — S. 115— Estoppel — Pre-emption — 
Waiver of right — Withdrawal of money. —When 
vendors left certain money with vendee for 
payment to a creditor, the plaintiff, a co-sharer 
in the village, who withdrew the money and 
brought v suit to pre-empt the property, held 
that the withdrawal ot money could not operate 
as a waiver of pre-emptive right. The plaintiff 
by taking the money did not acquiesce in the 
sale. (2 A.L.J. 145, 9 A. 234, R ) When the 
principles of the law of estoppel, by which the 
Courts in India are to be governed, are found in 
s. 115 of the Aot, there is no need to fall back 
upon the analogies of the Mahomedan Law in 
j a case ot pre-emption arising between the 
Hindus. A.JUDHIA CHAUDHARI V. CHHA- 
TARPAL Lal, 4 A.L.J. 210 = A.W.N. 1907, 88. 

I (5 A. 197, R.) 

(692) —S. 115 —Estoppel against a minor .—If 
a minor, by his conduct, allow his mother to act 
as the guardian of her sons and manager of the 
family property and to mortgage it, it is imma¬ 
terial for the purposes of estoppel that his con¬ 
duct was due to a mistaken impression as to 
his age. NaDHUBHAI v. MULCHAND, 3 Bora. 
L R. 535. 

(693) —S. 115— See ACT VI OF 1882, s. 58. 
26 M. 79 = 12 M.L.J. 439. 

(G94) — 8. 115 — Withdrawal by landlord of 

money deposited by transferee of holding — 
Recognition of transfer — Estoppel — See BEN. 
ACT VIII OF 1985, ss. 170, cl. (4), 171, 9 lad. 
Cas. 619. 

(695) —S- 115—Not repealed by s. 13 of the 
Punjab Laws Act (LV of 1872) as regards pre¬ 
emption puits -S^s Pun. act iv of 1872, s. 13, 
185 P.L.R. 1905. 

(696) — S. 115 — See U. P. ACT XXII OF 
1881, ss. 36. 39, A.W.N. 1893, 192. 

(697) —S. 115— See BUDDHIST LAW— HUS¬ 
BAND AND WIFE, L.B.R. 1872-1892, 49. 

(698) - S. 115—Effect of s. 25«, C.P.C. (1882) 
— See CIV. PRO. CODE, 1908, O. XXI, r. 2, 12 
Bom. L.R. 686 = 7 Ind. Cas. 940- 

(699) —S. 115— See ClV. PRO. CODE, 1908, 
sch. II, r. 20, U.B.R, 1897-1901, Vol. II, 293. 

(700) — 8. 115 —Estoppel against a minor— 
False and fraudulent misrepresentation by a 
minor—Principles of liability— See CONTRACT 
AOT, 1872, s. 11, 5 A.L.J. 674 = A.W.N. 1908, 
267= 31 A. 21 = 1 Ind. Cas. 704. 
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(701) — S. 115— Contract by minor — Estoppel 
—See Contract act, 1872, ss. n, 64, 65, 9 
Ind. Cas. 124 = 4 S.L.R, 250. 

(702) —S. 115—Taking active interest in part¬ 
nership business and holding out as partner to 
strangers how far constitute estoppel under— 
Fraud or negligence whether essential— See 

Contract act, 1872, ss. 210 , 245, io C.W.N. 
313. 

(703; — S. 115—Estoppel by conduct, induce¬ 
ment by other party to act. necessity of—De¬ 
crees. basis for priority of —See DECREE — 
General, 9 A. 413 = a.W.N. 1887, 48. 

(704) —8. 115—See EJECTMENT, SUIT I OR, 
13 C.L.J. 479, 29 C. 871. 

(705) —S. 115 — See FRAUD — GENERAL. 2 
C.W.N. 18. 

(706) — S. 115—Whether acquiescence under 

a mistake will constitute an estoppel— See 1 
Hill tracts, 9 C.W.N. 553, P.C.= 1 C.L,.J. ! 
460 = 23 M. ISO. ! 

(707) — S. 115—Hindu Law—Alienation by 
widow for necessity—Reversioner’s consent and 
attestation—Suit by reversioner for declaration i 
that sale does not affect his rights — Estoppel— j 

See Hindu Law —Widow, a.w.N. ihss, 294. 

(70S)—8. 115—Estoppel—Instalment decree 
— Acceptance of instalments paid on dates 
oth^r than the due date—See INSTALMENTS, 

3 S.L.R. 137 = 4 Ind, Cas. 479. 

(709) — 8. 115 — See JURTSDICTION —CAUSES 
OF JURISDICTION. 70 P.R. 1906. 

(710) — 8 .115 — Sec Landlord and tenant ' 
—Miscellaneous, 7 Bom. L R. 27 = 29 B. j 

580. 

(711) —S. 115 — See Minor —General, 13 

C.L.J. 228,3 Bom. L.R. 535, j 

(712) — S 115—lutention an essential elemeufc 
—Eenami purchase— Real owner not estopped 
against pre-emptor —See PRE-EMPTION — MIS¬ 
CELLANEOUS, 4 Ind. Cas. 488. 

(713) —S. 115—Estoppel — Effect of recital in 
a deed, in an action not foundc-d on it but 
wholly collateral to it — Promise whether can 
be the foundation of estoppel — See Transfer ; 

of Property act, 1882, s. 6 (a), n o.C. | 

301. 

(714) —S. 115 — See TRANSFER OF PROPER- ! 
TY ACT, 1889, s. 41, A.W.N. 1906, 182 = 3 A. 

L J. 534, 12 Bom. L R. 457 = 6 Ind. Cas. 898, 

7 A.L J. 967 = 7 Ind. Cas. 442. 

(715) — S. 115— See NOS. 100, 153, 562, supra . 

(716) —Ss 115, 68, 69 — Estoppel , admissions 
made in former litigation, amounting to — Ad¬ 
missions— Res judicata— Civ . Pro Code, s. 13, i 
explanations l and 11 —Will executed before 
U.P. Act I of 1869— Will , evidence of execution 
of , by Mahomedan talukdar—Succcssicn Act, 
s. 50— Codicil, Proof of execution of—Act 1 of 
1869. s. 19— Mahomedan Paw — Witnesses , ad¬ 
journment of case to enable plaintiff to summon 


Evidence Act (I of 1872)— continued. 

— Witness y non-atte>idance of % on aate y fixed 1 for 
his examination—Evidence — Plaintiff , failure 
of y to produce his evidence in t ime — Civ. Pro . 
CodCy s. 158. — On the 16th March 1862, C.B. 
executed a will which purported to make a 
general bequest of her property to tbs defend¬ 
ant, at the same time providing that the plain¬ 
tiff was to have four specified villages. 
On the 14th .June, 1876, she, it was alleged,- 
executed a oodicil, which purported to revoke 
the will as regard? the four villages. In 
September, 1877, C.B. brought a suit against 
the plaintiff for possession of the four villages. 
The plaintiff, it w^s alleged, admitted the 
genuineness and validity of the two deeds in 
that suit. The suit was deoreea againrt the 
plaintiff on the 30th July, 1878. C.B. died on 
the 20th May, 1886. The plaintiff claimed to 
recover possession of the property as C. B.’s 
heir under Act I of 1869 and the Mahomedan 
Law. She denied the genuineness and validity 
of the will and codicil. The defendant traversed 
her allegations as to these deeds and alleged that 
she was estopped by thG judgment in the suit 
between her aud C. B. from denying the 
genuineness and validity of the deed. He did 
not produce any of the persons who testified to 
the execution of toe deeds or to the admission 
of their execution by C.B. In the course of the 
trial of tbe suit , the Court, on the application 
of the plaintiff for an adjournment of the 
hearing of the suit to some other date iu order 
to enable her to have her witnesses summoned 
for examination, fixed a period of time for the 
examination of her witnesses and summoned 
oertain witnesses for certain days of such period. 
The witness summoned for the first of such 
days did not appear on that day. Tbe Court 
refused to adjourn the case for the plaintiff’s 
witnesses summoned to attend ou the followiug 
days, and having beard arguments decided it. 
Eeld that, having fixed a period of time for the 
examination o? tbe plaintiff s witnesses, and 
having summoned certain witnesses tor certain 
days of such period, the Court oould not pro¬ 
perly refuse to adjourn tbe bearing of the suit 
from one of those days to another of them on 
the ground that the plaintiff, had failed to 
cause the attendance of a witness ou the day 
fixed for bis examination, that therefore the 
plaintiff was entitled to have her witnesses 
summoned for examination. Held , i hat. the 
plaintiff's admission in the suit betweon her 
aud C.B. regarding the genuineness and validity 
of tbe deeds, did not amount to an estoppel. 
lleldy that in the former litigation there being 
no decision that the documents were genuine 
and valid, the question as to their genuine¬ 
ness and validity could not be held to be res 
judicata. JJeldy that the will having been 
made before Act I of 1869 came into force, the 
provisions of that law were not applicable to it. 
The Mahomedan Law does not appear to re¬ 
quire that a will if reduced to writing shall be 
attested. The provisions of ps. 68 and 69, 
Indian Evidenoe Act, were therefore not appli¬ 
cable to the will : and that the admission of 
the plaintiff in the suit brought by C. B- was 


\ 
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sufficient proof of the will. Held further, that , Government is not a party to the suit the per- 
the oodioil having been executed after Act I of son who is shown as the registered owner of 
1869 oame into force, the provisions of e 19 of land in Register XIX (6) is clearly entitled io 
that Aat, of s. 50 of the Indian Succession Act, * eject his tenants and to recover the land, 
and of s. 68 of the Indian Evidence Act wore j MAUNG Nl v. MAUNG TAING, L.B R. 1893- 
applicable to it. Held , therefore, that there 1900, 631. 
was no evidence of the execution of the oodicil i 

by C. B. MusammatNajbam BIBI v. SAIYaD (722) — S, 116 — Suit for rent—Defendant ten - 
BAZA Husain, 4 O.C. 403. ant's plea that the landlord wary onli , a benami- 


(717) — Ss. 115, 11 § — Estoppel — Lease. —Two 
persona mortgaged certain property, and five 
years later joined with another person in exe¬ 
cuting a lease of certain lands including a por¬ 
tion of the mortgaged property. Io a suit on 
the mortgage to which the lessee wa* made a 
party-defendant, held that the lessee was not, 
owing to the lease taken by him five years 
after, estopped from showing that the mort¬ 
gagors were not, at the data of the lease, entitled 
to the whole of the property comprised in the 
mortgage. PROSUNNO KUMAR 8EN v. MaHA- 
1URAT Saha, 7 C.W.N. 575. 

(719) — Ss 115, 116 —Sec LANDLORD AND 

tenant—Miscellaneous. 5 Bom. L.k. 
274 = 27 B. 515. 

(719) —Ss. 115, 116, 117— Estoppel — Heir 

entering on wakf proper/?/. — Some ol the heirs 
of a deceased person who entered upon posses¬ 
sion of the property as valid wakf are not, as 
against the remaining heirs, barred by the lule 
of estoppel from disputing the validity of tbe 
wakf. ALAMGIR KHAN v. Kamarunnesa 
KHANUM, 4 C L.J. 442. 

(720) — S. 116 — Estoppel of tenant — Res judi¬ 
cata —This wa^ a suit for the recovery of a 
house and Rs. 4-4 0 as rent thereof. on the 
allegation that it was let to the defendant at a 
monthly rental, and the defendant had execut¬ 
ed a kabuliyat in tbe plaintiff’s favour. The 
defendant, on the other band, denied the plain¬ 
tiff’s title to the property and his own tenancy. 
Previous to this suit, the plaintiff had brought 
another suit for recovery of rent and obtained 
a decree. In that suit, it was found as a fact 
that the defendant had actually executed tbe 
kabuHyat. Held , that the defendant having 
been adjudged a tenant in the 'ormor fur, the 
question whs res judicota, and that being so, 
the defendant was estopped, under s. 116 of tbe 
Evidence Act, from denying the title of the 
plaintiff at the beginning of the tenancy. 
CHHADAMMI v. PaRBATI, A.W N. 1834, 274. 


dar —Es oppeL — In a suit tor rent, instituted 
by the person, ia whose favour a tenant has 
executed a lease, the tenp.nt is estopped by s. 116 
! from raising a plea that the ostensible land¬ 
lord was only a benamidar for somebody else. 
The question of a lessor's title is wholly foreign 
to a suit of this nature. BOGAR v. K A R A M 
I SINGH, 141 P.R. 1906 = 96 P.L.R 1907= 13 P. 
| W R. 1907. (7 B.L.R. 723, F.; 7 B.L.K. 720, 

24 W. R. 4 4, Diss.) 

\ 


(723)— S. 116—Benami transactions— Tenant 

— Defence of benami, not available. —A tenant 

cannot, deny the title of the lauolord from whom 
he has been holding, and to whom he has 
bound himself to pay rent, cither by alleging 
that he is a mare benaniidar , i e , an agent or 
trustee for some one else not mentioned in tbe 
lease or rent-note, or in any other w;*y ; s, 116, 
pjvidence Act, applies to benami transactions 
also, MEER JANGOO v. CHOTE SAHIB, 6 N. 
L R. 161. (24 W.R. 44, Di<s.; 7 B.L.R. 720, 6 

IVI.I.A. 53, R.) 

1 7*24) — 3. 11 G — Landlord and tenant — Estop¬ 
pel of tenant denying landlord's title — Posses¬ 
sion without title — Ejectment suit against 
wrona-doer — Limitation Act {IX of 1908), s, 28 

— Extinguishment cf right—Right declared by 
decree — Execution r/ the decree barred—Right 
rema ns though the remedy is cone. — By s. 116, 
Evidence Act, a tenant is only precluded, 
“ duriug the continuance of the tenancy ,’ r from 
denying that, the landlord had * 4 at the begin¬ 
ning of the tenancy ” a title to the property, 
the subject of the tenancy. The words of the 
section leave it open to the tenant to show th-»t 
his landlord’s title has subsequently expired. 
Prior possession, however short, is sufficient 
pr ma facie title in ejectment against a wrong¬ 
doer. But mere possession is not sufficient 
where it is shown that the title is out of the 
plaintiff. Where the right to property has been 
established by a decree for possession, the bar¬ 
ring of the right of execution does not extin¬ 


(721) — S. 116 — Abandoned land — Sta'e land 
—Declaration by Collector — Upper Burma Lani 
and Revenue Regulation, ss. 23 (*;), 24 (l).— 
State laud in Upper Burma is very similar to 


guish the right (s. 28 of tho Limitation Act, 
1908), The remedy may be gone, but the right 
remains. BaLA KUSHABA v. ABAI AMRITA 
VAGHMODE, 11 Bora. L.R. 1033. 


waste land in Lower Burma exoept that under (725) — S 116 —Estoppel by a tenant— Lease 

b. 25 (a), occupancy rights, conferring the status executed by a tenant in the name of the benami- 

of a landholder cannot be acquired by mere dar— Landlord , the real owner under this sec- 
length of possession, and the rules provide for j tioa .— Where a lease is exeouted by a tenant in 
the ieBne of leases instead of grants. Register favour of tbe benamidar , the real owner, rather 
XIX (c) is used for State lands. Register XIX (6) than the benamidir, must bo regarded as the 

is the Annual Record of Rights for a village of landlord for the purposes of this section, A 

non-Stato lands,” Under s, 24 (1) a deolara- , person, having admitted that he is a benamidar 
tion by the Collector is neoessary before aban- and not haviDg shown any right to sue under 
doned lands can be treated as Stale. Where i the general law, has no right to sue the tenant 
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for rent, and in auch a suit the tenant can deny 
his right to sue. KuPPU KONAN v. THIRU- 
GNANA SAMMANDAM PlLLAI, 31 M. 461. 
(30 M. 245, F.) [R., 7 M.L.T, 177.] 

(726) —S. 116 — Estoppel—Licensee and licen¬ 
sor — Suit for use a>id occupation—No relation¬ 
ship during period in suit. — A lioensee cannot 
be permitted under s. Ii6 of the Evidence Act 
to deny that the licensor had a title to the pos¬ 
session of the property at the time when the 
license was given tn him to enter, though there 
was no relationship of licensor and licensee 
subsisting between the parties during the 
period sued for. DUKHIMONI DAS1 v. TULSI 
CHARAN, 13 Ind. Cas. 512. 

(727) —8. 116—Facts necessary to constitute 
estoppel of tenant — See BEN. ACT VIII OK 
1885, ss. 153, 186-A, 9 Ind. Cas. S06. 

(729)—S. 116— See Mortgage—Redemp¬ 
tion, U.B.R. 1892-1896, Vol. II, 561. 

(729) —8. 116 — See TITLE, L B.R. 1893-1900, 
4. 

(730) — S. 116—See NOS. 13, 717, 718, 719, 
supra. 

(731) — Ss. 116 and 117— Estoppel by agree¬ 
ment—Grantor and grantee—Possession obtained 
from a grantor without title—•Title subsequently 
acquire i by purchase—Denial of grantor's title 
— Constructive trust. —The defendant having 
obtained possession of some land under a deed of 
sale from P, who had no title to it, afterwards 
perfected his title by purchase from the real 
owner. In a suit for recovery of possession of 
the land brought by the plaintiff, claiming to 
be a subsequent purchaser from P on the ground 
that the previous purobase oy the defendant 
was a fraudulent one. Held , that the defend¬ 
ant was not estopped from denying P’s title 
and setting up his own as purchaser from the 
real owner. Per Rampini, J .—The estoppel 
only exists so long as the grantee claims under 
the title of his grantor alone. Per Woodrc fje, J •— 
8s. 116 and 117 of the Evidence Aot or not ex¬ 
haustive of the dootrine of estoppel by agreement. 
The ground of the rule of estoppel laid down in 
Dalton v. Fitzgerald . i 1897) l Gh. 440, S 0. on 
appeal, (1897) 2 Ch. 86, and similar cases examin¬ 
ed. The principle of the rule in such cases is 
that where property is taken under an instru¬ 
ment and the taking possession is in accordance 
with a right, which would not have been 
granted erospt upon the understanding that 
the possessor should not dispute the title of 
him, under whom the possession was derived, 
there is an estoppel. The ground of the rule of 
estoppel in the case of bailees, tenants, licensees 
and acceptors of bills of exchange indicated. 
RUP CHAND GFOSE v. 8 ARB ESS UR CHANDRA 

CHUNDER, 10C.W.N. 747-3 C L.J. 629 = 33 
C. 915. 

(732) —S. 117— See ESTOPPEL—ESTOPPEL 
BY CONDUCT, 4 C.W.N 283. 

(733) — 8 . 117 — See NOS. 719, 731, supra . 

(734) —3s. 120, 132— See ACT IV OF 1869, 
ss. 51, 52, 4 A. 49 = A.W.N. 1882, 41. 


Evidence Act (I of 1872)— continued. 

(735) —Ss. 123, 124—Privilege attaching to 
an official publication —See ACT OF STATE, 6 
Bom. L.R. 131. 

(736) — Ss. 123, 124 and 162 —Income Tax 
Act (II of 1886» . ss. 14, 26 and 38 —Statement 
before Income Tax Collector — State-documents 
—Official communication—Privilege —Officer's 

; liability to bring documents — Court's power to 
i record evidence — Validity of reasons for non- 
1 production — Disclosure to Court no breach of 
official confidence—Documents produced cn 
process of law —Statements made before the 
Income Tax Collector do not relate to affairs of 
State and so are not governed by a. 123 of the 
| Evidence Act. The Income Tax Collector, 
summoned to produce, is bound to produce the 
books in his possession, in spite of the rules 
made under s. 38 of the Income Tax Act, 
feebidding disclosure. (26 B. 281, R. & Appr.) 
Under s. 162 of the Evidence Act, a witness 
should not decline to bring documents to Court 
on the ground of privilege. Under the same 
section, the Court has power to inspect the 
documents for the purposes of deciding objec¬ 
tions regarding production or admissibility. 
The provision relating to the non-disclosure 
I of information, given or obtained “ in official 
confidence,” does not apply to the production 
of documents in a Court of Justice. Rule 15. 
framed under e. 38 of the Income Tax Aot, is 
meant only for the guidance of the Income Tax 
Officers, and not for the preclusion of any 
evidence being given in a Court of Justice. 
Orders under s. 14 or s. 26 of the Income Tax 
Act, determining the amount of income tax 
are not privileged documents. Documents 
produced or statements made under process 
of law cannot be said to be made or given 
“ in official confidence.” VENKATACHELLA 
Chettiar v. Sampathu Chettiar, 4 M.L.T. 
317 = 32 M. 62-19 M.L.J. 263 = 1 Ind. Cas. 
705. 

(737) — 8. 124 —See NOS. 735, 736, supra. 

(738) — Ss. 124 and 162— S. 15 of the Charter 
Act —S. 115 of the Civ. Pro. Cede—Powers of 
the High Court to revise interlocutory orders .— 

In this case tbe plaintiff summoned an 
Engineer to produco certain documents address¬ 
ed to him by a subordinate officer, in the 
District Munsif’s Court of Mayavaram. The 
Engineer forwarded the documents along with 
a letter to the Munsif, in which he said that 
“ the production is not in the interest of public 
service.” Thereupon the District Munsif ruled 
that the documents were privileged within the 
meaning of s. 124, Evidence Act, and even 
refused to iospeot them under p. 162. The 
plaintiff preferred a revision petition against 
th*t order to the High Court. A preliminary 
objection was taken that the High Court has 
no power to revise such an order. Held , that 
s. 15 of the Charter Act is sufficiently wide to 
roover a oase of this Dature. (31 M.60, 28 M. 28, 

F.) Qucere :—Whether s. 115 of the Civ. Pro. 
Code of 1908 was intended to apply to inter-' 
Jooutory orders. On the merits, held , that 
what the Engineer intended to convey by his 
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letter was that in his opinion the production 
of the documents would be detrimental to the 
interests of the public within the meaning of 
s. 124; of the I E. Act ; and that the inspection 
of the documents was entirely within the Mun- 
sif’s discretion under s. 162, and it oannot be 
said in this case that his refusal to inspect them 
was an improper exercise of discretion. 

Nagaraja pillai v. Vythianatha Iyer, 

<1911) 2 M.W.N. 369. 


(739)— S. 126— Communication to attorney — 
Privilege. —A oommuQoatioa to an attorney to 
be privileged, mu9t be of a confidential or 
private nature. Such a communication made 
in the presence and hearing of the opposite 
parly or made to the attorney not exclusively 
in his character as attorney of the party 
making it, but addressed to him also as attorney 
of the opposite party, is not privileged. MEMON 

Hajee Haroon Mahomed v. Molvi abdul 
Karim. 3 B. 91. [R., is B. 263.] 


(740)— S. 126— Mukhtear and clerk — Confi¬ 
dential communications ,--In cases where mukh- 
tear3 act as pleaders for their clients, s. 126, 
Evidence Act, applies to them also, and state¬ 
ments made to them by their clients are 
privileged. ABBAS PEADA>. QUEEN EMPRESS, 
25 C. 736 = 2 €.W N. 484. 


(741) — S. 126— Pleader —Communication by 
client — Privilege . — A pleader cannot claim 
privilege under e. 126 of the Evidence Act, 
against disclosing statement made to him by a 
person, if the same is not made to him in the 
course and for the purposes of his employment 
as a pleader : aud the fact that the pleader has 
been acting as a professional adviser to the 
party, makes no difference. EMPEROR v. 
Bala, 4 Bom. L.R. 460. 

(742) — S. 126 — Solicitor — Client — Privileged 
communication — Statements made Ly a client to 
his solicitor for communication —b. 126 of 
the Evidence Act, 1872, has no application 
where the statement made by a olient to his 
solicitor is made not as confidential but for the 
purposes of communication. EMPEROR v. 

Rodrigues, 5 Bom. L.R. 122. 

(743) — S, 126— Scope of — Practice — Civ. Pro. 
Code , 1882, s, 130,—Under the Evidence Act, 
1872, in regard to certain documents when 
they are absolutely privileged, the Court has 
no power whatever to order production. But 
under s. 130 of the Civ. Pro. Code, 1882, 
the Court does possess the discretion, and the 
discretion is to be exercised aooordiog to the 
practice of the Court. And although a docu¬ 
ment may not be such as passed directly 
•between the legal adviser and the client, yet it 
is of such a nature as to make it quite olear 
that it was obtained confidentially for the 
purpose of being used in litigation and with a 

1*° being submitted to legal advisers, when 
the Court will not compel the production of 
«uoh a document. VISHNU v. NEW YORK 
LIFE) Ins. CO., 7 Bom. L.R. 709. 

C. IV—20 


Evidence Act (I of 1872) —continued. 

(744) — S. 126— Professional confidence state¬ 
ment made by client's to pleader in — Disclosure 

| without client consent — Impropriety — In¬ 
admissibility in evidence .— Plaintiff sought to 
prove that defendant, who had recovered a 
decree for possession of property against certain 
third parties, was plaintiff’s benamidar, and 
for that purpose examined defendant’s pleader 
in that suit, who deposed that defendant had 
informed him that he was plaiutifi’s benamidar: 
Held, that the statement of the pleader, having 
been made without his client’s consent, wag 
inadmissible in evidence under s. 1‘26, Evidence 
j Act. The pleader acted improperly in disclos- 
| ing without his clieut’d consent communica¬ 
tions made to him in confidence as pleader 

Bakaulla Moll ah v. DebiruddiMollah, 

! 16 C.W.N. 712. 

(745) —8. 126 — See ClV. PRO. CODE, 1908, 
O. XI, r. 14, 7 Bom. L.R. 709. 

j (746)—S. 126— See MORTGAGE—FORM OF 

MORTGAGES, L.B R. 1872-1892, 412. 

(747) —S. 126 — See No. I I, supra. 

(748) — Ss. 126, 127 — Communication to a 
\ pleader's clerk, whether privileged. — Though 

a communication contained iu a letter is not 
addressed to a pleader direot. but to his clerk, 
s. 127. I.E.A., extends to suoh a communica¬ 
tion, the same confidential character that 
attaches to a communication to a rleader under 
s. 126. (Per Bauerjee, J .) KAMESHWAR 
PERSHAD v. AMANUTULLA, 26 C. 53 = 2 C.W. 
N. 649. 

(749 — Ss. 126, 127 — Evidence of advocate ’ 
clerk — Professional misconduct .—It is miscon¬ 
duct from a professional point of view foe an 
advooate, after being consulted in his capacity 
of advocate about a case aud after learning 
particulars of tbe ca<e as stated by one side, to 
undertake the case in tbe interest of the oppo¬ 
site party. The fact that there was no definite 
agreement by the first party mokes no difference. 
The evidence of the advocate’s clerk is in¬ 
admissible under ss. 126 and 127 of the Evi¬ 
dence Aot. MaUNG MYA IT v. SUN SINGH, 
U B.R. 1897 1901, Yol, II. 368. [_ Expressed, 

U.B.R. 1910, 3rd Qr. Civil, 50.] 

(750) —S.' 127— See NOS. 748, 749, supra . 

(751) — Ss. 130, 90— Evidence , Admissibility 
of—Evidence Act, s. 130— Witmss nolprcducing 
document — Warrant, Application for — Non-pay¬ 
ment of process-fee — Statement by third party as 

1 to right. Admissibility of — Evidence Act, s. 90, 

1 Scope of—Erroneous reason as to applicability — 
— Interference in second appeal — Road-cess re¬ 
turn , Admissibility of — Recital, Absence of — 
Person not party. — When a plaintifi caused 
summonses to be served upon the witness who 
had custody of the original and was called 
upon to produce it, but did not comply with 
the order of the Court, an application was 
made for the issue of a watrent against the 
witness, which was rejected aB no process-fee 
was paid for the service of the writ: Held , 
that it did not amount to a default on tbe 
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pari of the plaintiff, and he was entitled to use 
th-i certified copy of the document as secondary 
evidence. (14 C.L.J. 120. R.) A statement by 1 
the grantor, who was the landlord of the ' 
plaintiff, in the schedule to the lease, that, on 
the boundary of the land demised, was the 
holding of the predecessor of the plaintiff, is 
admissible in evidence against- the defendant, j 
although he was not a party to the transaction 
evidenced by that document. (14 O.L.J. 467, R.) 
When the reasons assigued by the lower 
appellate Court as to the applicability of the 
provisions of s. 90 of ibe Evidence Act are 
erroneous in law, the High Court can interfere 
in second appeal. (11 C. 539, R.\ Under s. 90 
of the Evidence Act, it is not obligatory upon a 
Court to assume that the document produced 
is genuine, merely because it purports to be 
thirty years old and is produced from proper 
custody. Thfe Court has a discretion in the ■ 
matter, but that discretion must be judicially 
exercised. The Court has first to consider 
whether, in the circum-tances of the particular 
case, the document has been produced from the 
custody which may be deemed proper. When 
this is fouud in favour of the party who has 
produced the document, the Question arises, 
whether the Court should, in the exercise of 
the discretion vested iu it, raise the presumption 
of genuineness with regard to the document. 
The absence of the name of the predecessor of 
the plaintiff from the category of tenants 
mentioned in the road-cess return is evidence 
against the plaintiff. IMIUT CHAMAR v. 

Sridharl Pandry, 15 C.L J. 7. (4 c.w.N. 
covii, n ; 10 C. 1024, 7 C.L R, 356, 30 C. 1 
231 = 30 1. A . 1, Expl.) 1 

(752) — S. 132 — Defamatory statement in the 

course of a deposition when privi'eged — Penal 
Code, %500. — Tue accused, while deposing before 
a Magistrate, was asked by the cross-examining 
pleader “ whether Kami had asked pardon of 
Haider Ali in a punzhayet “ and in the course 
of his answer he made the following statement 
which was faUe, viz , Haidar Ali admitted in 
the punchayet that, Kanu beat him with a 
wooden shoe." Held, that the statement of 
the accused was defamatory under s. 500 of 
the Penal Cede and was not privileged under 
s. 132 of the Evidence Act, as it was a volun- | 
fcary statement not relevant to the issue in tfce 
oase in which he deposed and was not elicited 
by tfce pleader putting questions, and as, 
further, rbe accused was actuated by' malicious 
motives against Haidar Ali. HAIDAR ALI v. 
ABRUMIA, 9 C.W.N. 911 = 2 C.L J. 105 = 2 Cr. 
L.J. 439. (21 C. 392, F.\ 17 B. 573, 11 M. 

477, 17 B. 127, R.) 

(753) — S. 132 — Privilege of witnesses in 
answering questions—Effect and scope of ex¬ 
pression “ compelled to give ,: —Indian Oaths 
Act (X of 1873), s. 14.— S 132 of the Indian 
Evidenoe Aot (I of 1872) makes a distinction 
between those cases in which a witness volun¬ 
tarily answsrs a question and those in which 
he i6 compelled to answer, and gives him a 


Evidence Act (I of 1872)— continued. 

protection in the latter oases only. If protec¬ 
tion is allowed in every case in which a witness 
gives an answer, the words “ be compelled to ” 
in the proviso to the section are quite super¬ 
fluous. The insertion of those words shows 
that protection is afforded only to answers 
which a witness has objected to give or which 
he has asked to be excused from giving, and 
which then he has been compelled by the Court 
to give. Per Birdwocd , J. ( dissentiente ). — 
S. 132 of the Evidence Act, read with s. 14 of 
Act X of 1873 (Indian Oaths Act), oompels a 
witness to answer criminating questions, and 
he is protected by the proviso to s. 132 from a 
orimmal prosecution for any offence of which 
he criminates himself directly or indirectly by 
his answer, except a prosecution for giving false 
evidence by such answer. It is not oniy when 
a witness asks to be excused from answering a 
criminating question, and his request is refused, 
that he is ‘ 4 compelled to give ” the answer 
within the meaning of the proviso. The com¬ 
pulsion is operative whether be asks to be 
excused or gives the answer without so asking. 

Queen-Empress v, Ganu Sonba, 12 B. 440. 
[F., 21 C. 392 ; R., 13 B. 600..] 

(754) —8. 132 — Answers not objected to—No 
privilege— See ACT XVIlI OF 1879, ss. 13. 40, 

6 M.L.T. 253, F.B. = 3 Ina. Cas. 344. 

(755) —S. 132 — See No. 734, supra. 

(766)—S. 133— See Civ. PRO. CODE, 1908, 
O. XLI, r. 27, U.B.R. 1897-1910, Vol. II, 
309. 

(757) — S. 135 — See No. 15, supra, 

(758) — S'. 137, 138 and 154 — Examination 
of defendant as witness for plaintiff at the very 
outset, of the case. propriety of— See RES 

Judicata—Miscellaneous, H6 P.W.R. 
ISOS. 

(759) —S. 13vS — See NO. ? 758, supra . 

(760) —S. 145— Entries made by witness 
in another's account book on his dic'ation, in- 
adniissibiht // of, to contradict wi nes*- — Where a 
ptrson employed by another frr the purpose of 
writing up his acoount bocks had made entries 
therein on information furnished by that other 
person.such entries could not be regarded as pre¬ 
vious statements made by him in writing which 
could be given in evidence to contradict, bim as 
a witness. MUNCHERSHAW BEZONJI v. THE 

New Dhurumsey 8. & W. Company, 4 B. 

576. 

(76D — Ss. 146, 150— Cross-examination — 

Question ieffecting on third pa*ty — Jurisdiction 
of Court to report — Counsel , lnst*uctions to 
Privileged document—Full Ben li Jurisdiction 
I to divert or hold inquiry about conduct of Counsel 
I -Division Bench, whether has got power -When a 
question in cross-examination re fleets not od the 
witness but on a third party, s. 150 of the Evi¬ 
dence Aot, which must be referred back to b. 146*. 
can have no application. The instructions to 
Counsel are a privileged document belonging to 
the client, and Counsel is prohibited from dis¬ 
closing what is contained in those instructions 
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• 

as being of a confidential nature. Tbe question 
whether a Counsel has exceeded the license 
given him for the purpose of conducting hi3 
client’s case, is one that can only be dealt with 
by a Pull Benoh. PEARY MOHUN DAS v. 
Donabd WESTON, 9 Ind. Cas 509. (10 M. 

28, 2 Bom. Li.R. 3, i?.) 

(762) —S. 150 — Se°> NO. 761, supra. 

(763) — Ss. 150, 152—Powers of the Court to 
keep counsel within control — See LEGAL, 

Practitioners—advocate, 2 Bom. L.R. 3. 

(764) —S. 152— See NO. 763, supra. 

(765) —S. 154— See No. 758, supra. 

(766) —8. 155 — See No 33, supra. 

(767) — S. 155 (3 )— u Whizh is liable to lecon- 
tradictedmeaning of—Impeaching the credit \ 
of a witness, evidence in reply. —The words, 
“which is liable to be contradictedin 9 155 (3) 
Indian Evidence Act, mean which is re¬ 
levant to the issue. 1 ’ The claim of the plain¬ 
tiff being opposed on the plea of limitation, she 
put iu evidence an entry in a koran in proof cl 
her date of birth, and in the cross-examination 
of a witness for the defence she put to him a 
letter supporting her case and purporting to 
have been written by her father to that witness. 
The genuineness of the koran and of certain 
words in the letter being denied by that witness, 
on the proposal on behalf ot the plaintiff to give 
evidence, m reply, impeaching the credit of the 
witness, held that, as regards koran but not as 
regards tho letter, evidence might be given; the 
reason for not permitting to give evidence as 
regards the letter being that no substantive 
evidence having been given about it before tbe 
plaintiffs oase had been dosed. KHADIJAH 
KHANUM v. ABDOOL KUREEM 8HERAJI, 

17 C. 344. 

(768) —5.157 —Dying declaration—Complain¬ 
ant remaining alive — Deposition — Corrobora¬ 
tion. —Where a person making a dy'.ug declara¬ 
tion chances to live, his statement cannot be 
admitted in evidence as dying declaration under 
s. 32 of tho Evidence Act, but it may be relied 
on, under s. 157 of the Evidence Act. to corro¬ 
borate the testimony of the complainant when 
examined in the oase. EMPEROR v. Rama 
SATTU, 4 Bom. L.R. 434. 

(769) —S. 157— See NOS. 29, 33, 94, 155, 
supra. 

(770) — Ss. 157, 159, and 160— Admissibility 
of pyatpaing in evidence — Transaction whether 
sale or mortgage—Burden of proof—Mutation 
of names in revenue rrgis^r. —Where the 
question is whether a transaction is a sale or 
a mortgage, and a person sues to redeem the 
property on the ground that the transaction is 
only a mortgage, but the defendant contends 
that it is a sale, the burden of proof rests on 
the defendant to provo the sale, at any rate, in 
the first instanoe. If mutation of names has 
taken place, the pyatpaing or outer foil of the 
revenue register of mutations, if not signed by 
the owner of the land, is not admissible in 
evidence to prove the report of the transaction 
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made to the headman or surveyor, who main¬ 
tains the register. (1 L.B.R. 260, R.) But if 
such officer is called a3 a witness and gives 
evidence of tho terms of the report frem his 
own memory, then such pyatpaing is admissible 
in order to corroborate his testimony under 
s. 157. The p^atpaings must often be of consi¬ 
derable use also UDder ss. 159 and 160 of the 
Act. BHWE PAN V. MaUNG FO, 3 L.B.R. 290. 
(3 L B.R. 5, R.) 

(771) —S. 159 —Register containing particu¬ 
lars of lest bonds— Document to yefiesh memory 
of ivitness .—Where, the plaints in suits upon 
bonds by the same plaintiff having been destroy¬ 
ed by fire, while under the Court’s custody, 
through no fault of tho plaintiff, suits were re- 
instituted upon duplicate copies of the plaints 
prepared from a register containing particulars 
of tbe lost bonds, htld, that the register, 
though it might not bo secondary evidence ot the 
contents of the bonds, was a document tbat 
might be used for refreshing a witness’s memory 
under s. 159 of the Evidence Act. TaRUCK 
NATH MULLICK V. JEAMAT NOSYA, 5 C. 353. 

(772) — S. 159- See No. 770, supra. 

(773) —5. 1G0 — practice as to admitting 
secondary evidence. — The question whether 
secondary evidence was in any given case rightly 
admitted ia one which is proper to be decided by 
tbe Judge of first instance and is treated a3 de¬ 
pending very much on his discretion. His con¬ 
clusion should not. be overruled except in a very 
clear case of miscarriage. NlNGAVA v. RaMAT* 
PA, 5 Bom L R. 708 = 28 B. 94, 

(774) —S. ICO —See No. 770, supra. 

(775) — S. 161 — See NO, 19, supra. 

(776) — S. 162— See NOS. 736, 738, supra. 

(777) — S. 163 — Document — Jus; e- ticn— Pjvi- 
dence for both parties. — Where a pari} to a case 
calls for a document from the other party and 
inspects the same under s. 163 of the' Evidence 

Act, 1872, he take the risk of making it evidence 

for both parties. MAHOMED v. ABDUL, 5 
Bom.L R. 330. 

(778»—5. 167 — Copy of deposition of living 
ivitness — Improper admission—Neiv trial. The 
improper admission cf the copy of a deposition 
of a living witness is not, ipso facto, ground 
for anew trial, where there is ample evidence 
to justify tbe decision independently of tbe 
evidence so admitted. WOOMA KANT BUK- 
SHEE v, GUNGA NARAIN CHOWDHRY, 20 W. 
R. 384. 

(779) —3. 167 — See NO. 309, supra. 

Evidence, Bankers’ Books Act. 

See ACT XVIII OF 1991. 

Examination. 

Board of examiners, discretion of—Mandamus 
—Jurisdiction of the Court to interfere— See 
Legal Practitioners—attorney ,12 C.W. 
N. 873 = 4 ML.T. 157 = 35 C. 915. 
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Examination— concluded, 

Pleadership examination—Board of examin¬ 
ers— Standard of marks required (or pass oertifi- 
cate raised without notice to candidates— 
Application by unsuccessful candidates for 
revision of list of successful candidates —See 
PEjE ADERSIP EXAMINATION, 9 A. 611 F B 
= A. W.N. 1887, 148. * * 

Examination of witnesses. 


See Commission. 

See Witness 

See ACT XVIII OF 1879, s. 36, 26 M. 596. 

See Costs—special cases, 14 C. 219 . 


Excavations. 

Power of a tenant holding under a permanent 
lease to make—Injunction — Damages —See 

Landlord and tenant—Miscellaneous. 

9 C.W.N. 255. 


Exchange— concluded. 

Suit upon covenant in registered deed of 
exchange of lands—Special contract to indem¬ 
nify on deprivation —See LIMITATION ACT. 

1908, arts. 83, 113, 116, 18 M.L.J. 477 = 5 M 

L. T. 211 = 31 M. 452. 

limitation act, 1908, art. 113, 9 

M. L.J. 137. 


Of land— Pre-emption — Lis pendens—See 

Pre-Emption— Right to pre-empt. 30 

P.R. 1911. 


See Transfer of Property act 1882 

s. 119, 9 M.L.J. 137. 


Excise. 


Selling rate of Excise Opium. Rve 
No. 5, 23 W.R. Rev. Cir. 30. 


Cir. 


Excise Act. 


Exchange. 

'!)—Deed of exchanqe--Reqi r tration .— A deed 
of exchange, the first part of whioh merely 
recites what had already taken place and the 
other parts of which simply provides a penalty 
if either party fails to carry the arrangement to 
its full effect i<? not a compulsorily registrable 
document. AMIR UD-DIN v. .JAMAL UD-DIN, 
26 P.R 1891. [R., 48 P.R. 1905 ; 7J>., 120 P.R. 
1894.] 


See ACT XXII OF 1881. 

See ACT XII OF 1696. 

See BEN ACT VII OF 1S78. 

Excise and Licensing Act, Bengal. 

See Ben. act VII OF 1878. 

Excise and Licensing Act Amendment Act. 
Bengal, 


(2) — Exchange—Addition of small sums of 
money — Effect—Two sale deeds --An exchange 
does not ohange its character if in order to 
equalise the properties exchanged a small sum 
of money is added ; nor does an exchange alter 
its nature beoause it is effected by tvvo con¬ 
temporaneous deeds of sale such being the 
usual method of effecting an exchange. 

Nathu Mal V. HAR Dial, 97 P,R. 1900. 

Of holdings among tenants—Alteration in 
the area of holdings—Road oess return —See 

Ben. Act IX of i860, s. 4, 11 c.w.N. 211 . 

Of occupancy rights—Suit by tenant for de¬ 
claration that he is occupancy tenant by ex¬ 
change — Jurisdiction— See E^UN. ACT XVI OF 
1887. s. 77 (3) (d' % 139 P.R. 1906=110 P.L.R. 
1907. 

Of parts of property liable to partition — 
Effected during suit for pre-emption—Binding, 
nature of—on pre-emptor— See U P. ACT III 
OF 1901, s. 233, 10 O.C. 363. j 

Exchange—Mercantile usage in Tutioorin — 
Proof— See Contract act. 1872. s8. 49, 77, 
151, 11 M. 459. 

See Court Fees act, 1870, s. 34, 7 C.W. 
704 = 30 C. 92i. 

Costs awarded by decree of Privy Council, 
rate of, in estimating — * For the time being,’ 
meaning of— See EXECUTION OF DECREE - 

Privy Council, execution of orders 1 

AND DECREES, OF, 8 A. 650 = A .W.N. 1886, 
249. 

See Execution of decree — Privy 
Council, execution of orders and 

DECREES of, 23 C. 357, 25 C. 283 = 2 C.W.N. 
89. 


See BEN. ACT II OF 1903. 

Exclusion from Inheritance. 

See Hindu Law—Inheritance. 

Exclusion of Time. 

See Limitation act, 1908, s. 12 . 
Excommunication. 

See Right or Suit—caste questions, 
Suits concerning. 

Is a defence to an action of restitution of con¬ 
jugal rights— See CASTE, 9 Bom. L.R. 451 = 
31 B. 366. 

Declaration as outcaste illegally made — 
Damages—See DEFAMATION, 12 M. 495. 

See Jurisdiction—Ecclesiastical jur¬ 
isdiction, L.B.R. 1872-1892, 70. 

Sec Jurisdiction of Civil Courts, 23 
B. 122, 13 M. 293. 

Execution in Presidency-towns of Mufaeial 
Procesa Act. 

See ACT XXIII OF 1840. 

Execution of Decree. 

1. —General. 

2. —appeal, Review, etc.. Execution 

OF DECREE AFTER. 

3. — APPLICATION FOR EXECUTION AND 

Powers of court. 

4. —EFFECT OF CHANGE OF LAW PEND¬ 
ING EXECUTION- 
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5. —Execution by Collector. 

6. —Execution by or against repre¬ 

sentatives. 

7. —Execution of decree on or 

AFTER AGREEMENTS OR COMPRO¬ 
MISE. 

8. —Joint decrees, Execution of. 

9. —Maintenance. 

aV - - *• V: - N \„ • 

10. —Mode of execution. 

11. —Native States, Decrees of, 

Courts of. 

12. —Notice of execution. 

13. —Privy Council, Execution of 

orders and Decrees of. 

14. —Stay of execution. 

15. —Step in aid of execution. 

16. —Striking of execution proceed. 

ings. 

17. —Transfer of decree for exe¬ 

cution-execution out of 
Court’s jurisdiction, 

.4 ^ f 

18. —Miscellaneous. 

See ClV. Pro. Code, 1908, ss. 36 TO 74, 
AND Oo, XXI AND XXXVIII. 

-1.—General. 

See Arrest. 

See Attachment. 

See Burden of proof —execution of 

DECREE. 

See Civ. Pro. Code, 1908, ss. 36 to 74, 
O. XXI, SCH. III. 

See Collector. 

See Limitation act, 1908, arts. 181 to 
183. 

See Res Judicata—Res Judicata in 
execution proceedings. 

See Sale—Sale in execution of 

DECREE. 

(1) t Court of law — Practice — General 
principles. —No Court of law would show any 
desire to throw obstacles in the way of creditors 
obtaining payment of their just claims. At the 
same time, the Court must insist that creditors 
in executing their decrees shall proceed in a 
legal and proper manner. In the matter of 
8HARD, 28 C. 574. 

(*2) Duty of Court—Court to execute decree 
aa far as possible. —Where a decree-holder 
applies for execution, the Court to which the 
application is made should not reject it on light 
grounds, and even where a decree is not quite 
intelligible, the Court must as far as possible 
construe it in a fair and reasonable spirit so as 
o advance instead of impeding its execution. 
-AHILYABAI V. Kashinath, 5 Bom. L.R, 802. 


Execution of Decree— continued. 

-1.—General— continued . 

(3) — Civ. Pro. Code of 1859 and 1877. s. 230— 

Execution —Execution applications should bs 
dealt with under the law which is iu force at 
the time execution is sought. The procedure 
laid down in s. 230 of the new code applies only 
to applications under that section. The effect 
of the last clause is to preserve to decree* 
holders, for a definite period, the right in 
respeot to recovery which they possessed under 
the old law. BYRADDI SUBBAREDEI v. 
DASAPPA RAU, 1 M. 403. [£)., 6 C. 504 ] 

(4) — Difficulty in carrying out decree not to 

deter its being passed. — A Court should not be 
deterred from making a neoessary decree from 
the difficulties to be expeoted in carrying it out. 
PURAPPaVANALINGAM OHETTI v. NALLa- 
SIVAN CHETTI, 1 M.H.C. 415. | R , 29 M. 1 ; 

D., 32 M. 167 — 19 M.L.J. 59 = 2 Ind. Cas. 341 
= 4 M L.T. 486.] 

(5) — Non-existence of decree — Execution sanc¬ 
tioned in ignorance—Effect. —If there is no 

i deoree capable of execution, an order of attach* 

- ment passed in ignorance or the act of parties 

j done under a misconception will not enable a 
party to execute. RAM Dhan v. JALAL, 143 
P.R. 1890. 

(6) —Execution of decree—Application not 
specifying mode of assistance from Court , defec¬ 
tive—Civ. Pro. Code (Act V of 1908), O. XXI, 
r. 11, cl. (2) (;). — An application for execution 
of a decree, whioh does not specify the mode in 
which the assistance of the Court is required, is 
defective, and unless the defect is remedied the 
application must be dismissed. (19 B. 34, F.) 
On such a defective application, the Court 
should abstain from deciding whether or not 
the decree is capable of execution. SATISH 

Chandra Mookerjee v. Purna Chandra 
Dutt, 11 Ind. Cas. 696. 

(7) — Execution of decree — Partition — Civ . 
Pro. CoJe, 1882, s. 396 —Incomplete decree 
not capable of being executed .—The decree pass¬ 
ed in e- suit for partition of non-revenue pay¬ 
ing property was to the effect that the plaintiff 
was entitled to get possession of a one fifth 
share of the property set forth in the plaint, 
but it did not go on to specify and define the 
particular one fifth share allotted. Held , that 
the decree in this shape was incapable of execu¬ 
tion, and that the proper course was to send 
the oaso back in order that the decree might be 
completed by definition by metes and bounds 
of the shares allotted thereby. GaNGA RAM v. 

Muhammad ali. A.W N. 1903, 187. (20 a! 

311, A.W.N. 1899, 124, R.) 

i (8 )—Execution of decree—Sale — Non service 
of notice on judgment debtor—Civ. Pro. Code 
(Act XIV of 1882), s, 248—Safe bed.— The 
omission to give notice under s. 248 is a grave 
irregularity sufficient by itself to justify a rever¬ 
sal of the sale, if a proper proceeding is taken in 
that behalf. Such omission does not nullify 
the sale, in the sense that the judgment*debtors 
become thereby entitled to ignore the sale as if 
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Execution of Decree— oontinued. 
-1.—General— continued. 


it bad never taken place ; the true position is 
that, if an application is made to set aside the 
sale, aud it is proved that the judgment-debtor 
has been nrejud iced, the sale can nob be supported. 

ShamSundar Singh v. jhumat Shah, 11 
Ind. Gas. 893. (25 B. 337, 27 I. A. 216, 5 Ind. 

Gas. 390, 11 C.L.J. 4S9, 14 C.W N. 560, Rel. 

O >2 •) 

(9) —“ Equitable execution M — Appointment of 

receiver ,—The appointment of a Receiver at 
the instance of a judgment-oreditor is “ equit¬ 
able execution.” FINK v. MAHARAJ B.4HADOOR 
SINGH, 26 C. 772 = 4 C.W.N. 27. [72.. 10 O.C. 

26s (B>.] 

(10) — Dismissal of execution proceedings in 
default — D+cce holder's right to get restoration 
— Act V of 190 Q , s. 141, rules 9 and 9 of Order 
JX — Act XIV of 1892, s. 647, Explanation. — 
Held, that s. 141 of Act V of 1908 does apply 
to proceedings under execution of decree. An 
application for pxecution dismissed in default 
undor rule 8 of Order IX can be restored under 

ito rule ix. Nin ah Chanda v. Ch and Singh, 
3 P.W.R. 1912 (37 1\R. 1S62, overruled ; 7 

Ind. Cas. 241, F.) 

(ID — De r r*e . Execution of —Previous aopli- 
caticn dismissed for default —Civ Pro. Code, 
(Act V of 1908), s 141 and 0.1X r. 9.— Successive 
applications for execution of a decree are admis¬ 
sible, even though a previous application may 
have been dismissed for default. ASIM MANDAL 

v. Raj Mohan Das, 13 CL J. 332. (12 C L J, 
6 , Diss.) 

(12) —Act VIII ( B.C.) of 1969, s. 34 —Execu¬ 
tion of rent decree — Procedure. — S. 34 of the 
Rent Act VIII (B.C ) of 1S69 gwes the Civil 
Court a concurrent jurisdiction under the Civ. 
Pro. Code, and enables a decree-holder, in a 
suit for arrears of rent, to proceed either under 
the general powers conferred under the Code or 
under the Rent Daw. Krtstoram ROY v. 
Janokee Nath Roy, 9 C L.R. 324 (3 C.L.R. 
551. P.C.. FA 

(13) — Application for transfer of decree for 
execution in another Court, whether appl : canon 
for execution—Bengal Tenancy Act ( V1TI of 
1885), sch. Ill , part HI, art. 6—limitation 
—Execution of restitution order — Civ. Pro. 
Code (Act V of 1909), s. 151— Inherent power 
of Cou r t — Court not to override express provi- 
sio>is of law. — An application to the Court, 
which passed a decree, for the transfer of tho 
decree for execution to another Court, is notan 
application for execution of the decree. (16 C. 
744, F.) An order of the appellate Court, order¬ 
ing the respondent to pay a portion of the 
appellant’s oosts which had been awarded 
against the latter in the Court below, made in a 
suit for rent between the landlord and tenant, 
falls directly within tho purview of art. 6 of 
part ITT. of sch. Ill of the Bengal Tenancy Act. 
8 . 151 of the Civ. Pro. Code. 1908, does not 
authoriz3 a Court to override t.he express pro¬ 
visions of any law. RAJ KUMAR SEN v. 

annoda Charan Sen. 9 Ind. Cas. 246. 


; (14)— Execution — Court executing the decree. 

— Per Batty. J .—A Court executing a decree 
cannot question the jurisdiction of the Court 
which passed it. TrIMIBKRAO v. BALWANT- 
RAO, 7 Bom. L R. 659 = 30 B. 101. 

(15)— Exfculioyi proceeding — Want of bona 
tides — Orrics of proof—Proceedings ineffectual 
— Mistake — Limitation. — Where in execution 
proceedings, a charge is made of want of bona 
)ides y it lies upon the party making that charge 
; to substantiate it by evidence satisfactory to 
i those who ha'c’e to decide the question. In 
considering whether certain execution proceed¬ 
ings were bona fide or not, their Lordship of 
the Privy Council cannot bo confined to a 
particular attempt to revive the execution, but 
must lock at tho whole course of the proceed¬ 
ings, and when they find that the first proceed¬ 
ing to obtain execution was not only prosecuted 
but prosecuted with effect and a l*rge sum 
obtained and that in the third attempt, when 
the defendant set ud the defence of limitation 
andattempfced to bar tbe proceeding, the decree- 
holder had successfully opposed him in two 
Courrc going up to the High Court, their Lord- 
ships thought that the case afforded strong 
evidence of a 6o?ia fide desire to execute the 
decree. Where, in execution of a decree, a 
proceeding is taken which is inffectual because 
of some mistake in the particular step which 
has been advised, if it was a step which the 
plaintiff had taken to enforce his decree, it pro- 
! teots him from tbe operation of the Statute of 
Limitations. BENODERAM 8 eNv. BROJENDRO 

Narain Roy, 13 B L.R. 169, P.C. =21 W.R, 
97. 

(16) —Act XXIII of 1861, s. 11 — Execution 
of decree — Separate suit. — The plaintiff claim¬ 
ing under a ivuseeutna.mah from bis father, 
the alleged sole proprietor, sued for possession 
and declaration of title in respect of certain 
property sold in execution, alleged to bave 
been taken out fraudulently, during his minor- 

; ity, of a decree barred by limitation. Held , 
i that tho question ought to have been raised in 
the Court executing tho decree, and not in a 
separate suit, the latter course being contrary 
to Act XXIII of 1861, s. 11. NO J A BUT A LI 
! CHOWDHRY v. shekh Moha Busseerool- 
LAH CHOWDHRY, 11 B.L.R. 42 = 20 W.R. 5. 

(5 B L.R 69. R.) [F.,23 W.R, 257, 24 W.R. 
45.] 

(17) —Execution of decree—Questions to be 
determined in — Separate suit relating to pro- 
pprty sold in execution — Lc(\al representative 
Civ ' Pro. Code , s. 244 - A Hindu widow, having 

| only a life-interest in her husband's property, 
mortgaged a portion of it to the appellant for a 
certain sum of money. The appellant brought 
a suit against her to reoovertbe mortgage-money 
by sale of the mortgaged property. To this 
suit, on her death during the proceedings, the 
respondents were made defendants, as her legal 
representatives. A decree was passed against 
theso defendants to be satisfied oat of tbe 
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deceased widow’s personal estate in their hands. 
In execution of this decree, a portion of the 
mortgaged property was sold by auction and 
purchased by the appellant. The respon¬ 
dents brought a suit against the appellant for i 
possession of the property purchased by him at j 
the auction sale, on the allegation that it did not 
form part of the widow’s estate, but belonged 
to the estate of her husband. Held, that the 
appellant was entitled to retain the property * 
purchased by him. Whether the property 
formed part of the widow’s estate or belonged 
to the estate of her husband was a question 
which ought to have been decided in execution, 
and oould not be made the subject of a separate 
suit by the respondents. The provisions of \ 
s. 244, Civ. Pro.Code, mako no distinction in this 
respect, between representatives brought on the | 
record before, and representatives brought on 
the record, after deoree. GA.JADHAR PARSHAD 
v. AMRIKA SaHaE, 1 O.C., Sup. Yol. 61. 

( 18 ) — Question for Court executing decree — 
Separate suit—Suit by judgment-deb tor for : 
declaration os to payment of decretal amount 
and to set aside order refusing certification of 
such payment — Civ . Pro. Code , ss. 244, 258— 
Plea taken first in second appeal—Costs. — A 
judgment-debtor applied to the Court executing 
a deoree to call upon the decree-holder to i 
certify the receipt of payment in part of the 
decretal amount under s. 258 of tho Civ. Pro. 
Code. The Court dismissed the application on 
tho ground that it was beyond time. Tho 
judgment-debtor brought, a suit for cancellation 
of this order, for disallow*uco of the decree- 
holder’s objection, and for a deoiaration that the 
alleged payment had been made and that tho 
application for a certificate had been presented 
within time. Held, that the question involved 
being one relaliug to the execution, satisfaction 
or discharge of the decree, within tbe meaning 
of s. 244 of the Code, could not be made the 
subject of a separate suit, and that the suit 
must, therefore, be dismiss?:?, notwithstanding 
that the defendant’s plea to this effect was 
made for the first time at the stage of second 
appeal ; but that, in consequence of the defend- ; 
ant’s delay in taking the plea, each party 
must pav his own costs. TUDSHA v. BADRI 
DAS, A W N. 1889, 95. j 

HP) — Execution of decree—Civ Pm. Code, 
1877, s. 24 4— Excess money collected in execu¬ 
tion Separate suit. —Excess money unduly 
collected, as due under a decree, is recoverable j 
by application to the Court executing the decree 
and not by separate suit. PARTAB SlNGH v. 
Beni Ram, 2 A. 61, F.B. (l a. 388, Diss.; i 
B^L R. 138. 4 B L.R , A.C.. 111. D.) [F., A. ! 

W.N 1881,79, 2 OC 315, 24 A. 291 = A.W. 

N. 1902, 67; D. t 5 A. 94 = A.W.N. 1882, 189, 

7 A. 170, F.B.« A.W.N. 1884, 319 ] 

(20) Execution of decree—Question of title 
between decree-holder and third person.— Where, 
in the oouree of execution of a deoree, a ques¬ 
tion of title is raised, not only as between the 
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parties tn the deoree, but also as between either 
of them aud a third party, such question can¬ 
not be decided by the Court executing the 
decree, but can only be decided in a separate 

suit, pusai v. Mah adeo Prasad, 6 A. 12 = 

A W.N. 1883, 173. 

(21) — Holder of money-decree — Suit against 
stranger to recover amount by sa 7 e of property in 
his possession on ground that it is judgment- 
debtor's — Execution. — The bolder of a money 
decree against S brought a suit against G, 
brother of S, to recover the amount of the 
decree by sale of certain property, on the 
ground that, though the property was in the 
possession of G, it was the judgment-debtor’s 
property and was therefore liable to be 6old in 
execution of his decree. The plaintiff before 
bringing the suit did not institute any proceed¬ 
ings in execution tor the attachment of the 
property. The plaintiff alleged dhat his cause 
of action for the suit arose when, by inspection 
of the Revenue Records, be found that G was 
entered as owner of the property. Held , that 
the plaintiff should have proceeded in the exe¬ 
cution department in the manner directed by 
the ( ode, and have sought to execute his deoree 
against S in the ordinary course ; when, if G had 
objected and succeeded, the plaintiff would have 
bad bis statutory right of action, that the suit 
was not one for a mere declaration that the 
property belor-ged to S, plaintiff’s judgment- 
debtor under his decree, but to bring the 
property to sale as against G, and than there¬ 
fore the suit was net maintainable. DAMMAR 
SINGH v. GAYADAT, A.W.N. 1887, 193. 

{22) Decretal amount paid by judgment- 
debtor out of Court — Eailure to certify — Attempt 
to execute decree — Payment of amount over again 
by judgment-deb tor — Suit for recovery of 
amount paid out of Court—Civ. Pro. Code, 
(Act V of 1909?, O. AXI, r. 2. — A judgment- 
debtor paid the oecretai amount to the decree- 
holder out of Court. The latter did not certify 
the payment, but attempted to execute the 
decree. The judgment-debtor, to save his 
properly from attachment, paid into Court the 
amount over again, and sued the deoree-holder 
for the recovery of this amount. Held , that he 
was entitled to reoover the amount which he 
had paid outsido the Court to the dpcree-holder, 
SHYMA Charan CHOWDHURY v. ClIAITANYA 

Charan Chowdhry, 11 Jnd. Cas. 1. (13 

W.R. G9, F.B., 5 B.L.R. 233, F.) 

^ (23) Payment by judgment-debtor out of 
i^ourt to decree-holder — Question whether can 
be gone into in execution proceedings —Claim 
for refund by juagment-debtor . — A judgment- 
debtor, to settle all disputes, paid to the deoree- 
holder out of Court a ceruaiu sum which was to 
be credited against the amount of the decree, 
and he alleged that that would have the effect 
of leaving a very considerable balanoe in his 
favour. Held , that the Courc oould not 
possibly go into that question in execution 
proceedings, that there is no machinery provided 
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by the Civ. Pro. Code which in suoh a case 
allows for a refund in execution proceedings, 
that as to any claim which the judgment-debtor 
may have against the decree-holder for a refund 
of the moneys which he alleged he had overpaid, 
he was at liberty to take such 6teps as he may 
be advised, and that it was open to the judg¬ 
ment-debtor to make an application to the 
lower Court for refund of any sums which he 
may have paid under the orders of the lower 
Court after the satisfaction of the decree. 

AKHiL Chandra Biswas v. Mathuria 

DEBYA, 11 Ind. Cas. 200 

(24) — Agreement, before proceedings , not to 
recover costs of future decree , question relating 
to existence and validity of , determinable in 
execution and not by separate suit. —This was an 
application for execution of a decree in a suit 
on an award directing the defendants to pay 
plaintiff’s costs. Defendant answered that 
before the commencement cf the proceedings 
for filing the award which was Hied with hie 
consent there was an agreement that any suoh 
oosls as the Court might award should not be 
recovered from him. The Cou r t of first instance 
refused to raise any issue on the ground that it 
was not open to it in execution proceedings to 
go behind the decree. The question was , 
referred to the Full Bench, whether the exist- ; 
ence and validity of such an agreement ought 
to be determined in execution under s. 244, 1 
Civ, Pro. Code, or in a separate suit. Held 
that, as the agreement under consideration had 
been pleaded by the defendant with the objeot j 
of staying the execution of the deoree in regard 
to costs awarded as against him, the enquiry 
fell within the terms s. 244 of the Code as I 
finally amended in 1988 and was not to be 
made the cause cf action for a separate suit. 1 
LALDAS v. KlSHORDAS, 22 B. 463. [Diss , 31 
C. 179; R., 31 C. 480 = 8 C.W.N. 395; ZX. L B. I 
R. 1893 — 1900, 621, 29 C. 810 = 6 C.W.N. 938, 
31 M. 467 = 18 M.L J. 542 = 4 M.L.T. 229.] I 

(25) — Execution of decree — Mesne profits \ 
subsequent to date of suit—Interest not awarded ( 
by decree — Question relating to execution — Act 
X'XIII of 1861, s. 11. — In a suit for laud and 
mesne profits up to date of suit, the Court gave 

a decree for the land and profits up to date of 
suit, but was silent as to profits subsequent 
to the date of suit. In execution, the deoree- , 
holder claimed mesne profits subsequent to suit | 
with interest thereon and interest on the 
amount of mesne profits already decreed. The 
defendant having appealed against the decree 
prayed for a stay of execution pending the 
result cf the appeal, and gave a security bond 
undertaking to account for me 3 ne profits 
subsequent to suit. Plaintiff having now put 
in an application for execution for such 
subsequent mesne profits, and interest thereon 
as well as for interest on the amount of 
mesne profits originally decreed, the defendant 
contended that the deoree was silent both as to 
subsequent mesne profits and interest thereon. I 
Held , (1) that the giving of the security bond 
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made the question relating to subsequent mesne 
profits one relating to execution of the decree, 
within the meaning of s. 11 of Act XXIII of 
1861, ana that, in any event, it precluded the 
defendant from raising the objection that mesne 
profits were not payable under the decree: 
(2) that there having been a consensus of deci¬ 
sions in the Indian High Courts that s. 11 of 
Act XXIII of 1861 meant that, where a deoree 
is sileDt as to subsequent mesne profits or 
interest, the same could not be reoovered in 
exeoutioD, the Judioial Committee held that 
construction as settled law, aDd refused to run 
counter to suoh a long course of deoisions and 
settle the question in exeoutioD, whatever their 
opinion might have been if the question had 
been res Integra. SADASIVA Ph^AI v. Rama- 
LINGa PlDTiAl, 13 B L.R. 383, P C. = 24 W.R. 
193 = 2 I.A. 219 = 3 Sar. 319. [F\, 5 C.L.R. 

189, 5 C. 563, 11 A. 223 = A.W.N. 1889, 53, 
2 C.W.N. 254 ; Appr.. 9 C. 112 = 12 C.L.R. 
41 ; K., 25 W.R. 215. 3 C. 602. 5 C. 27 = 4 C. 
L.R. 29, 7 B. 341. 7 B.448, 7 M. 400, 13 C. 
283, 17 C. 968, 20 O. 22, 19 R. 532, 22 B. 42, 
101 P.L.R. 1901 = 63 P.R. 1901, 28 B. 393, 
31 C. 822, 2 C.LJ. 499. 7 Bom. L.R. 954, 

8 0.0. 370, 4 C.LJ. 311 = 10 C.W.N. 830. 
34 C. 886=11 C.W.N. 879 = 6 ' C.L J. 95,71 
P.W.R. 1907 = 61 P.L.R. 1907 = 29 P.R. 1908, 

1 Ind. Cas. 48, 11 O C. 235; D-, 3 A. 585, 

6 A. 623.] 

*26) —Execution of decree—Mesne profits — 
Godown—Letting value—Profits of business 
carried therein — Correct principle for assess¬ 
ment of mesne profits—Measure of damages — 
Sp ecial damage — Claim in suit. —The measure 
of compensation which a decree-holder can 
olaim as mesne profits in respect of a godown 
is the annual income from the property during 
the time the judgment-debtor withheld posses¬ 
sion, and the income is to be m^^ured by the 
value of the use of the proper! , i bat is, the 
lotting value of the godown a <. whole, and 
not by what the judgment-cFo or received or 
might have obtained by the business he carried 
on in the premises. X A MINI KUMAR RAI v. 

Krishna Chundra Saha, 10 Ind. Cas. 312. 

(27) — Execution — Declaratory decree — Deci¬ 
sion as to executability of — 'Whether decree — 
Appealability—First order deciairig executabi¬ 
lity — Appeal against, in time—Sul sequent order 
appoiminq Commissicner to carry out former 
erder —A to appeal — Effect .—A decree provided 
that the ‘ first defendant shall enjoy land 
yielding 126 muras of rice.’ The District 
Judge held, on an execution application, that 
the decree could be exeouted by setting aside 
lands that yield 126 muras of rice and direoted 
that this shouid be done and ordered the 
appointment of a Commissioner to prepare 
lists of the lands. An appeal was made in 
time against the District judge’s order on the 
ground that the District Judge was wrong in 
construing the decree as one that was not 
purely declaratory. Before the presentation of 
the appeal, the District Judge passed another 
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order directing delivery of possession of the 
lands in accordance with the Commissioner's 
report, and no appeal was preferred against the 
second order. Held , that the first order a3 to 
whether the decree was executable or not was a 
decree under s. 47 t Giv Pro. Code, read with 
a. 9, Civ. Pro* Code, and as Buoh appealable. (23 
M. 355, F.\ 14 M L.J. 359, D 6 A. 269, 23 A. 
162, 14 C.L.J. 35, R.) The determination of a 
mere issue by the execution Court prior to the 
passing of the final order would not be regarded 
as ao adjudication between the parties against 
which an appeal would lie ; that the second 
order which merely oircied out the first order i 
could not effect the right of appeal against the 
first order. (18 M. 421, 19 M. 479, F.\ 32 G 
1023, 36 C. 762, 32 A. 225. 8 4.L.J. 604, 

Diss.; 30 A. 479, 12 C.W.N. 590, R .) When the 
law gives a person two remedies, ho is entitled 
to avail himself of either of them, unless they 
arc inconsistent. (13 C W.N 1197* 12 C. 45. R.) 
Where a right and jursdiofion are conferred 
expressly'by statute, they cannot be taken away 
or cut d 'Wn, ex cept by #»Tp'ess words or neces¬ 
sary implication. LAKSHMI v. MARUDBVI, 
10 M.L.T. 437. 

(*28) —Execution of decree —O'der adjourninq 
sale—Direct ion to stay execut on i i certain event 
— 11 Decree ” — Appeal — Civ. P>o Code y ss . 2 , 244. 
—In execution proofed ngs for sale, the following 
order was pissed : “That the ^alo be adjourned. 
The Collector oE Bisti be required to strike off 
the execution case, if, withrn the term to be 
fixed by him, none of th^ persons applying for 
execution files a certificate to recover the debt/’ 
Held, upon appeal against this order, that it 
was an order, only for postponement of sale and 
as such was not a decree within the meaning 
of 89. 2 and 244 of the Civ. Pro. Code, so as to 
be appealable, and that the portion of the order 
a9 regards striking off of the execution was only 
a direction to the Collector, which it was not 
absolutely neoassary that ha should follow 

Champa Lal v. Mahksh Sitla Bakhsh 
Singh, A W.N. 1838, 82. 

(29)— Dezree, Execution of —Deere* of appel¬ 
late Court—Order of reman l un ler s, 562, Civ . 
Pro. Code — O'der of apvella'e Court reversing 
remand — Limitation Act, s rh. If, art. 179 — 
Civ. Pro. Code , ss. 2, 562.—Tne plaintiff in a 
suit for arrears of rant obtained a decree in 
the Assistant Collector's Cmct for a certain 
amount on the 19th August, 1896 The plain 
tiff appealed from this decree to the District 
Judge, who, on the 4th October, 1897, made 
an order of remand undec 8. 562, Civ. Pro. 
Code. The defendants aopealed from the order 
of remand to the Cou^t of Judicial Com¬ 
missioner. Before the apooal was decided, the 
Assistant Collector, aobin<? under the order of 
remand, passed a decree in favour of the plain¬ 
tiff on the 20th January. 1898, for a larger 
amount than he had previously decreed. On 
-the 13th April, 1898, the Judicial Commissioner 
Bet aside the order of remand and restored the 
first decree of the Assistant Collector. On the 
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6th April, 1901, the plaintiff applied for execu¬ 
tion of the first decree. It, was contended by 
the defendant that the application for the exe¬ 
cution of the first decree was barred by the law of 
limitation. Held , that the order of the Judicial 
Commissioner, dated the 18th April, 1898, 
was a “decree” within the meaning of the 
definition of that expression in s. 2 of the Code 
of Civil Procedure, that it was the final decree 
of the appellate Court, and that, under art. 179, 
soh. II, Indian Limitation Act, the period 
of limitation would run from its date. Held , 
further, that where there has been an appeal, 
the deoreo which should be exeouted is the 
decree of the appellate Court. Lal RAGHU- 
RAJ SINGH v. HAR PARSHAD, 5 O.C. 301. 

(30) — Execution of d cree — Claim — Subse- 
l quent failure—Second application, whether can 

be treated as continual ion of the previous appli¬ 
cation—Application for vxecuuo i — Attachment 
subsisting, Effect of—Whether second arplica- 
tion to be treated as continuation of first .— 
Where a claim is at first nucoessful but ulti¬ 
mately uusuooessful, that is, the deoree-holder 
succeeds in removing the bar placed on his 
application for execution, hi-> subsequent appli¬ 
cation can be rightly treated as a revival or 
continuation of the fi'st application for execu¬ 
tion. But where the claim is subsequently 
successful, the substquent application cannot 
b9 treated as a continuation of the previous 
application before the claim was put forward, 
because it was open to the decree-holder, during 
the pendency of the suit of the claimant, to 
taki proceedings in the same manner as he 
has adopted after the termination of the suit. 
(17 C, *263, F.; 23 C. 437, 33 C. 639, Diss 20 
R. 175, R ) Where an application for execu¬ 
tion has been dismissed, although the attach¬ 
ment has been kept in force, it is not open to 
the deoree-holder to apply for execution any 
length of time afterwards and contend that the 
subsequent applicition is one made in con¬ 
tinuation of the previous application. KEDAR 

Nath v. Prodyot Kumar, 11 Ind. Gas. 48. 

(31) — Execution of decree—Application in 

continuation of last application —Progress of 
application in f crruptei bp arpe tls of judgment- 
debtor—Runnvig of (im» when obstacle removed 
—Limitatian Act IX of 1903), sch. I, 
art , 181.—The last previous application to 

execute a decree was made on July 3rd, 1902. 

| On the objection of the judgineut-deblor which 
was overruled by the fLan Conrr > the High 
Court remanded the case and a Commissioner 
having been appointed, it was ascertained that 
the judgment-debtor was entitled to a certain 
deduction, and so, on Jun* 29th, 1907, the 

objection of the judgmem-dchtor was allowed 
in part. On the same day, the Court passed the 
following order : “Case put an end to after 
deoision of the objection.” The judgment-debt¬ 
or again appealed to the High Court, but his 
appeal was dismissed on Maroh 4th, 1910. On 
December 16th, 1910, the decree-holders put in 
their present application to execute the deoree ; 
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Held , that the present application was one to 
oontinue the execution proceedings, further 
progress in which had been interrupted by the 
two appeals of the judgment-debtor to the High 
Court, that there was nothing in the law to 
compel the decree-holder to proceed with 
execution during the pendency of an appeal, 
more especially, when the amount for which 
execution should be levied was contingent on 
the decision of the appellate Court ; that 
art. 191 of the Limitation Act of 1908 
applied, and that the application was not 
barred. SHEIKH MAHOMRD v. WILLIaM 
Alfred Thomas. 11 Ind Gas 972. (32 I. a. 

102. 1 C.L.J. 381, 27 A. 334, 2 A-L.J. 397, 

7 Bom. L.R. 433, 1 5 M L.J. 258, 9 C.W.N. 
601, 6 Ind. Cas. 537, 37 C. 796, 15 C.W.N. 
337, 12 C.L.J. 323, 23 C. 437, 23 C. 397, Rel. 
on.) 

(32) — Suit decreed inpirt and remanded in 
part — Incomplete decnc - Limitation for execu 
tion • — Where a case is partly decreed and partly 
remanded for further investigation, the period 
of limitation runs from the date, of the last 
judgment by which the whole decree became 
final and not from the date of the incomplete 
decree. SHAIK FUZL IMAM v- DOOLUN 

Singh, 5 W.R. Mis. 6. 

(33) — High Court confirming decree of lower 

Court —Decree capable or execution — Limita¬ 
tion — Suit in furthtrance of decree —Where the 
High Court on appeal simply confirms the 
order of the Court below, the decree to be exe¬ 
cuted is substantially a decree of the Court 
from whence the appeal came, and the only 
deoree of the High Court is that part of the 
order which relates to costs. The twelve years’ 
limitation does not therefore apply to the decree 
except as to that part of the case which gave 
costs to the appellant, and tho three years’ 
limitation applies to the substantive decree. 
[1L, 7 B.L.R 704 ] A decree was passed 

on the 18th December, 1862 and awarded 
poseessiou of certain lands to the plaintiff 
on condition of his depositing in Court a 
sum of R?. 2,600. The defendant appealed 

specially to the High Court, which on the 
8 th January, 1864, dismissed the applica¬ 
tion with costs and confirmed the order of the 
Court below. The first application made to 
execute the decree appears to have been on 21st 
November, 1865. The Judge considered the 
application Dot to have been made bona fide , 
because it was a condition precedent to execu¬ 
tion, that the judgment-creditor should have 
deposited the Rs. 2,600 whioh the order of the 
Court directed him to do; and that, not having 
done so, his application could not be said to 
have been a bona fide application within the 
meaning of the Limitation Act and that there¬ 
fore the deoree was barred. Bat whilst his 
application was pending, the judgment-creditor, 
on the 2lst December, 1865, brought a suit to 
recover wasilat from the defendant on the 
ground that Rs. 2,600 had already been paid by, 
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the UBUfruot of the land and there was a sur¬ 
plus of collection due to him, amounting to 
Rs. 518, and obtained a deoree on the 13th June, 
1865. Held , that such a suit, brought whilst 
execution proceedings were pending and in 
furtherance of the original deoree, would be a 
proceeding to keep the decree alive, and the 
execution was not barred by limitation. 

Tafuzzal Hossein Khan v.Bahadur Sing, 
7 B.L.R. >06, Note. 

f34) — Execution of decree — Civ. Pro . Code , 
1877, s. 230— Civ . Pro. Code , 1882, s. 230.— 
An application for the cxecutiou of a deoree 
under s. 230 of the Civ. Pro. Code. 1877, having 
been granted, a subsequent application was 
made for the first time under s. 230 of the Civ. 
Pro. Code, 1882, within three years after that 
Code Orime into force, and more than twelve 
years from tbe date of the deoree. Held by 
Straight, Brodhurst and Tyrrell % JJ. t that the 
application might be granted, as it was the 
first under the Code of 1882, and the first made 
after the expiration of twelve years from the 
date of the decree, and as it was not barred by 
the last paragraph of s. 230 of that Code, whioh 
barred only the execution of decrees barred 

i 

under tbe limitation law then in foroe. Held 
by Stuait , C J., and Oldfield , J. % that the 
application should not be granted, being barred 
by lira’tation, the f fleet of the Let paragraph of 
s. 230 of the Code of 1882 being to bar the exe¬ 
cution of decrees which would have been barred 
under tbe third paragraph of s. 230 of the Civ- 
Pro. Code, 1877. MUSRaRRAF REGAM v. GHA- 
LIB ALT, 6 A. 189. F.B =A W N. 1884, 22. 
f Diss , 12 C. 559 ; Not F. % 9 M. 454, 11 B. 524; 
F. % 8 A. 536, 8 A. 419 ; D. , 6 A. 388.] 

(35) — Res judicata, Principle of —Adjudication 
— Ofportunyty to chall-nge — t Judgment-debtor 
not apprised of notice under s. 248, Civ. Pro . 
Code {AU XIV of 1882) — St°p-in-aid of execu¬ 
tion Application to take — Time , Running of .— 
The priTicipie which underlies the decision in 
tbe case of 8 Cal. 51 P.C., is applicable, unless 
it is proved that the judgment-debtor had an 
opportunity to challenge the validity of the 
execution proceedings, and, in spite of such 
opportunity, failed to avail himself of it. Where, 
therefore, notice issued under ?. 248, Civ, Pro. 
Code, 1882, was not personally served upon the 

! judgment-debtor and he was not otherwise 
apprised of such notice, with the result that he 
came to know of the execution proceedings for 
the first time when his moveables were attached 
at tbe instance of the deoree-holder, and he 
preferred objection to execution soon after, the 
| principle was inapplicable. Limitation runs 
from the date when an application is made to 
the Court to take a step-in aid of execution, and 
not from the date when the Court disposes 
of the application. MOCHAI MANDAL v. 
MESERUDDIN Mollah, IS C.L.J. 26 = 9 Ind. 

Cas. 218. (10 C.L.J. 479. R.) 

(36) — Decree — Execution — SUp-in-aid of ext - 
cution — Pendency of darkhast— A nother darkhast 
—Intermediate darkhast barred by limitation— 
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Res judicata.—A decree passed in 1898 was 
sought to be executed thnoe between its date 
and 1901. The fourth darkhast was made in 

1903, but it was not deoided by the District 
Oourt till the 2nd August, 1905, and, the 
decree-holder took a step-in-aid of its execution 
on the 10th October, 1906. In the meanwhile, 
in 1904, a fifth darkhast was made, but it was 
rejected by the Subordinate Judge as time- 
barred. Ia 1907 the present darkhast was filed, 
but the lower Court held it to be barred by res 
judicata by the order passed in the darkhast of 

1904. Held (i) that the right of the decree- 
holder to proceed in execution on the strength 
of the order, dated 2nd August, 1905, in bis 
favour oould not be affected by the order of the 
Subordinate Judge’s Court passed in the dar - 
khast of 1904, because the latter was the order 
of a lower Court and it was passed in a dar¬ 
khast which could not have a legal validity so 
long as the darkhast of 1903 was kept alive by 
proper proceeding ; (ii) that, therefore, the 
present darkhast was in time. BADKRISHNA 

Wamnui Gavankar v. Shiva Chima 
Mhatra, 13 Bora. L.R. 230. 

(37) — Decree, Execution of—Construction of 

decree — Estoppel— Res judicata.—In execution 
-of a maintenance decree, the decree-holder 
made applications for sale of certain properties, 
alleging that they were liable to bo sold under 
the decree. The judgment-debtor had notice 
of these applications but did not object to the 
sale. In a subsequent application for sale, it 
was contended that the deoree did not authorise 
the sale of property. Held, that the plea was 
untenable. KONDAM \ NAIDU v. VENKA- 
IiAKSHMI, 10 fnd. Cas. 632. (24 M. 683, R.) 

(38) —Stle proclamation—Receipt of single 
payment — Deduction of the amount tioice — 
Error in stating amount due in sale procla- 
mation—Right to correct amount—Absence of 
prejudice — No estoppel .— Where a judgment- 
creditor, who received only a single payment of 
Rs. 112 towards the satisfaction of hia decree, 
deducted the amount twice while applying for 
execution for the balance due, and entered the 
amount arrived at by suoh erroneous deduction 
in the sale proclamation, and where no oue 
wa3 prejudiced by suoh erroneous entry : Held , 
that the judgment-creditor was not estopped 
from contending that he was paid the amount 
only one*. SRINIVASA ROW v. SAMA ROW, 

10 M.L.T. 90. 

(39) Applications for execution of declaratory 
decree erroneously granted after notice — Sitbse- 
guent application, xohether can be objected to .—A 
decree declared that defendant was bound to 
pay plaintiff certain sum per annum. Several 
applications ware made by plaintiff for execution 
of the decree. All the applications were 
granted after notice to the defendant. 
On a subsequent application for execution, 
defendant objected that the decree was not 
oap&ble of execution. Held that the previous 
orders had determined, whether rightly or 
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wrongly, that the decree was executable. As 
the judgment-debtor had notice of the applica¬ 
tions on which those orders were passed, bo 
was bound by them. SUBBARAMA AYYAR v. 
NaGAMMaL, 24 M. 683. (19 M. 54, 8 I.A. 

123, 8 C. 51, F ) f R. t 27 P.L.R. 1905.] 

(40) — S. 282 —Execution of decree — Arrest — 
Discharge — Further execution .—After a debtor 
has beea arrested in execution of a decree and 
discharged at the request of the creditor, his 
personal property may be taken in execution 
under the same decree. JANOKI SINGH ROY v. 
KABOO MUNDUL, B L.R. Sup. Yol. 889 = 9 
WR. 178. 

(41) —Execution of decree — Arrest ] of judg¬ 
ment-debtor —When allowable .—Ordinarily, if 
for a number of years a decree-holder is aotive 
in trying to execute his decree, and if the 
failure to recover the decretal money is due to 
the obstruction and bad faith of the judgment- 
debtor, there would be good ground for order¬ 
ing arrest. But where there is no bad faith in 
the conduct of the judgment-debtor and there 
is no reason whatever to suppose that he wishes 
to keep the decree-holder out of his money, the 
Court should grant the judgment-debtor a 
reasonable time within which to pay the money 
due under the decree, and if during this time 
the judgment-debtor shows negligence and has 
not proceeded with necessary vigour, the ques¬ 
tion whether or not ho deserves arrest should 
be re considered. BlSHEN DAS V. JiVA RAM, 

153 P.W.R. 1911. 

(42) — Decree obtained in Sonthal Pargannahs 
— No arrest in execution—Transfer of dec>ee to 
Oourt outside Santhal Pargannahs— Whether 
decree may be executed by arrest of judgment- 
debtor. —A decree, which was obtained in the 
Court of the Deputy Collector of Deoghur in 
the Santhal Pargannahs and which could not 
have been executed by arrest of the judgment- 
debtor in any of the Courts in the Sonthal 
Pargannahs , may be executed by his arrest, 
when it is transferred to any Coort for execu¬ 
tion outside the Sonthal Pargannahs . DEOSA- 
ran Lad Singh v. Prayag Ram, 10 Ind. 
Cas. 338. 

(43) — Practice—High Court's decree — District 
Munsif cannot in execution extend the time 
allowed by the decree for making a certain 
payment .—Where a District Munsif was asked 
to execute a decree passed by the High Court, 
held, he had no power to extend the time 
allowed for payment in the decree, suoh exten¬ 
sion can be granted only by the Court which 
passed the decree. Where the deoree contains 
a direotion to the decree-holder to pay Rs. 50 
within a certain time, it must be read as a 
condition precedent to the execution of the 
deoree. MOHIDEEN KUPPAI v. MARIAM 

Kansi, 1911, 2 M.W.N. 240. 

(44) — Consent-decree—Decree binding endow¬ 
ed property—Judgment-debtor, no interest in 
property — Bhebait, if can object to execution — 
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'Representatives ’ ~Civ Pro . Code% (Act V of 
190S), s. 47— Appeal — Trustees, PoiUcrs of. — 
When a decree is obtained against the properties 
of an endowment, the decree is not against the 
idol, but against the shebait in his character as 
representative of the idol. Where the plaintiff 
has obtained a consent-decree against S, on the 
assumption that he was, at the time the deoree 
was made, the shebait, and seeks to execute the 
deoree against the properties of the endowment 
in the hands of another shebait , it is open to the 
latter to urge the objection that the decree 
cannot be exeouted against the properties in 
his hands, unless it is established that he is the 
representative of the original judgment-debtor. 
Held, also, that, as the deoree-holdor obtained 
the order in their favour as properly made in 
execution proceedings, they could not impugn 
the appeal as incompetent on the ground that 
the order could not have been made under s. 47, 
Civ. Pro. Code, 1908, When a deoree has been 
obtained against a person on the allegation that 
he is the shebait or High Priest of a temple, and 
that deoree is sought to be executed against the 
successor of the judgment debtor, it is open to 
the person against whom the application ior 
execution is made, to shew that the deoree was 
obtained against a person who was, either as a 
matter of act or of law, not the shebait or High 
Priest of the temple, and that consequently 
it is not capable of execution against the 
properties of the endowment in his hands. 
The question falls within s. 47 of the Code. 
When a suit has beeu instituted aud a deoree 
made for the exeoution of a trust, the powers 
of the trustees are theuceforth so far paralysed 
that the authority of the Court must sanction 
every subsequent proceeding ; consequently the 
trustee cannot commence or defend any action 
or suit, or interfere in any other legal proceed¬ 
ing, without.-first consulting the Court as to the 
propriety of his inteuded action. The position 
is different if a suit has merely been instituted, 
but a deoree not yet made. Though a consent 
deoree is just as binding upon a party to the 
proceeding as a deoree alter a contentious trial, 
yet a consent order is mere creature of agree¬ 
ment, and, if greater sanotity were attributed 
to it than to the original agreement itself, it 
woud be to give the branch an existence inde¬ 
pendent of the tree ; the conseut order is only 
the order of the Court carrying out an agree¬ 
ment between the parties. The consent decree 
sought to be exeouted was, under the circum¬ 
stances of the case, in no way binding the pro¬ 
perties of the endowment. UMESHANANDA DUT 
JHA V. MOHENDRA PROSAD JHA, 14 C.L.J. 
337. (15 C.W.N. 725, F.j 

(45) —Execution of decree — Question as to who 
is legal representative of decree-hold r — Civ . 
Pro. Code , 1882, s. 244— Appeal — Partition 
decree — Right of widow , — Where a Hindu 
brought a suit for partition of the family pro¬ 
perty and a decree was passed in the suit, .and 
he died subsequent to the decree, and his widow, 
his uncle, and the lattet’s eon applied to be 
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brought on the record as his legal representa¬ 
tives, and the Court made an order staying 
exeoution and referring the parties to a regular 
suit to have their respective rights determined, 
held that an appeal lay from the order of the 
Court and that the widow was entitled primes 
facie, there having been in point of law a parti¬ 
tion between her husband and his oo-paroeners. 
CHINNATHALV, VlRUTHACHA PlLDAI, 8 M L- 
J. 37. 

(46) —Death of decree-holder during pendency 

of execution proceedings - Order direi ting deceased 
to pay costs—Legal representative not on record — 
Property of deceased attached in execution of order 
for costs.—Held , that an order in execution—- 
which is the basis of subsequent proceedings— 
passed against a person who was then dead, is 
an absolute nullity and cannot be the founda¬ 
tion for any later orders. ABDUR RAHMAN 
v. KlSHNA MaL, 161 P.W.R. 1911. (7 P-R. 

1889, 78 P.R. 1891, 5 lad. Cas. 523, 2 A.L.J. 
71=1 C.L.J. 584 = 7 Bom. L.R. 1=9 C.W.N, 
201 = 32 C. 296, R.) 

(47) —Execution by executor—Probale obtain¬ 
ed — Debt not mentioned in inventory , Effect of .— 
A person who has obtained probate of the will 
of the deceased fully represents the estate of 
the deceased and is entitled to execute a per¬ 
sonal decree in favour of the deoeased although 
no mention of it was made in the inventory. 
Such omission does not take away his represen¬ 
tative character with reference to it. CHHOTE 

Narain Singh v. Mussammat rameshwar 
KOER, 6 C.W N. 796. 

Adjustment of decree by one decree-holder 
• 'Other decree-holders not parties to arrangement, 

I whether barred irom executing decree .—An 
adjustment of a joint deoree by ooe of the three 
decree-holders cannot bind the other decree- 
holders if they are no parties to it, and the 
latter are entitled to execute the decree in 
spite of that arrangement. BhaIRON PRASAD 

v. Brij Mohan, A.W N. 1886, 55. 

1 (49 )—Execution of decree — One decree-holder 
respondent not properly represented—Decree not 
void .—The mere fact that one of the persons in 
whose favour there was a valid decree was not 
represented at the instance of the judgment- 
debtor in his appeal is not sufficient to render 
the deoree void and incapable of execution* 

Gobardhan sahi v. Mahabir Singh, 9 A. 
L J, 290. 

(50)—j Execution of decree against several 
defendants with separate liability- Limitation.— 
Where one person jointly interested with others 
in land is compelled to * pay Government 
revenue in excess of bis proper share, each co¬ 
sharer is bound to refund so much as he ought 
himself to have paid ; and this obligation is to 
be enforced by a suit against all the co-sharers 
in which the amounts of their several liabilities 
are to be declared by the Court. Held that, 
where a deoree is not a joint one against all the 
defendants, but a separate one, as against eaoh 
batch of defendants, .the proceedings against 
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one batoh have no effect towards keeping alive 
the separate decrees against other batches. 

KHEMA DEBEA v. .Kdmolakant Bukbhi, 
10 B.L.R. 259, Note = 10 W.R. 10. [F., 12 A., 

110 .] 

(51)— Decree , Execution of — Civ. Pro. Code , 
(XIV of 1882), s. ‘ISO-Decree lor payment of 
money and in default for sale of properly — 
Construction of document—Decree against prin¬ 
cipal and surety. — A decree was passed against 
three persons as lessees and another person as 
their surety, making the money payable by 
the lessees in the first instances in certain ins¬ 
talments and in the event of their default, pro¬ 
vided that it might be recovered by sale of the 
property mortgaged by the surety. The lessees 
having defaulted, the decree holder applied 
more than 12 years from the date of the 
decree to execute the decree by sale of certain 
immoveable property belonging to one or other 
of the lessee defendants : Held ( Karamat Hus¬ 
ain, J.) —that the decree, so far as the lessee- 
defendants were concerned, was a decree for 
payment of money, and consequently barred 
by limitation. Per Chamier , J.—that there 
was no jurisdiction in a. 230, Civ. Pro. Code, 
for splitting up the decree, the terms of which 
went beyond the terms of an ordinary decree 
for payment o( money, and therefore, it was 
not barred by limitation. MAHARAJA OF 

Benares v. Lalji Singh, 9 A L.J. 79. (22 

A. 40t, Appl.) 

(52)— Execution — Application against a 
minor j'idgm°nt-dcbtor not proverly represented , 
Eject of — Renewal of the avplicaticnby a subse¬ 
quent application — Limitation- —A mortgage 
decree was passed in 1882 against S, who died in 
1882. An application for execution was put in 
against the heirs of S, one of whom was a minor, 
in 1891. The mortgaged property was put to 
sale and was purchased by the decree-holder 
himself. R, tha minor representative of S, 
brought a suit in 1893 for setting aside the 
sale, on the ground that she was not properly 
represented in the execution proceeding. The 
sale was thereupon set aside so far as her 
interest was concerned. The decree-holder, 
then, made an application in 1910 to review 
the application of 1891 for execution against 
R. Held t that the application of 1891, to 
which R was a party but was not properly 
represented, was of no effect as against her and 
oould not be revived as against her. The 
decree, therefore, was time barred as against R. 

Mohammad Ismail Khan v. rashid-un- 

NISSA, 12 Ind. CaB. 628. (2 A.L.J. 276, 18 A. 

482, 4 G. 415, 3 C.L.R. 46, 3 A. 484, 7 M. 
595, D.) 

(53 *—Execution of decree—Attaching creditor 
—Only person entitled to execute—Original 
-decree-holder not entitled until Court cancels 
attachment—Application by decree-holder—Does 
not'jave limitation-8. 273. Ctt>. Pro . Code , 1882. 
—A Instituted a suit against B for recovery of 

damages on the ground that B who attached, 

• —- 
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in execution of his decree against A, a decree 
for money held by A against C, and who real¬ 
ised otherwise the amount due from A to 
himself, allowed the decree by negligence or in 
collusion with C to lapse by efflux of time. 
Held that A was entitled to a decree. The 
attaching judgment-creditor is the only person 
who could have exeouted the attaobed decree, 
and the original holder of the decree is abso¬ 
lutely precluded from executing his deoree, 
unless the Court which issued the notice of 
attachment cancels the notice. (13 M L.J. 265, 
21 M. 417, 24 0. 778, R.) (S. 273, C.P.C.. 

1882). Any application for execution made 
by the bolder would be infruotuous and any 
such application by him would have been 
useless to save limitation. THACHAKAVID 
Unni KOYA v. ARAPAYTL PATHUTTI UMMAH, 
9 M L.T. 312 = 21 M.L.J. 577 = 9 Ind. C&B786 
(27 A. 619, 33 C. 867, 7 B. 459, R.) 

(54 1 — Mortgage — Sale of mortgaged property 
in execution of simvle money decree—Purchaser 
at auc ion sale , wluther representative of judg- 
mey.t debtor— Subsequent sale in execution of 
decree for sale passed on mortgage — Auction- 
purchasers at the two sales, Respective rights of. 
j —One G mortgaged the property in suit to the 
respondent on 4th November, 1877. Cn 13th 
February, 1900, the appellant’s father obtained 
a money decree against G. The respondent 
obtained a decree on his mortgage, which was 
made absolute on 14th November, 1903. On 
30th November, 1904, the appellant’s father 
purchased the property in execution of his own 
decree and obtained possession on 4th Septem¬ 
ber, 1905 The respondent purchased the pro¬ 
perty in execution of his mortgage deoree on 
| 20th December, 1907, and obtained symbolical 
possession on 14th February, 1909. This was 
a suit for possession by respondent against ap¬ 
pellant. Htld , that, the appellant’s title being 
based upon an auction sale in execution of a 
money deoree, he represented the judgment- 
debtor in interest exactly in the same way as 
if he had purchased the property by a private 
sale, and he was as much bound by tha respon¬ 
dent’s deoree as the mortgagor himself was. 

I Chandi Dayal v. Ratan Lad Pandit, 14 0. 
C. 89. (8 O C. 330, 25 B. 631, 31 A. 82, R.) 

(55)— Execution of decree—Finality of order 
disallowing claim to be brought on record — Re¬ 
presentative of party as against decree-holder 
seeking execution against person whose claim 
disallowed. —Before judgment in appeal, two 
persons applied to be brought upon the record 
as representatives of deceased litigants. The 
claim of the one was disallowed, but the other 
was placed upon the record as an appellant and 
a deoree was given against him. Held , that the 
decree-holders could not go behind the deoree 
and exeoute it for costs against the person 
whose olaim had been disallowed, on the ground 
that she was in fact the right-fnl representative 
of the appellant. 80NKADI v. BHA1RON 
BAKHSH Ram, A.W.H. 1891, 163. 
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(56) --- Execution of decree—Security by manct’ 
ger—Title of manager under purchase in execu¬ 
tion , whether affected by delay in finding secur¬ 
ity—Act VIII o] 1859, ss. 232. 235, 248, 272, 
284, 287— Attachment without sale — Concurrent 
orders for attachment in different districts .— 
Appellant, a lunatic s wife, as manager of his 
estate, obtained a decree in execution of which 
certain lands, belonging to the judgment-debtor, 
were sold and purchased by the manager ; but 
before allowing actual possession to be given to 
her, she was required to give security for the 
proceeds of the sale. Sometime elapsed before 
she found the security, and meanwhile the 
lands were attached and sold in execution of 
the respondent’s decree, and purchased by him 
and possession given to him. Held that the 
appellant’s omission to give seourity (which was 
a proceeding not affecting the judement-bebtor, 
and entirely collateral to the suit between the 
creditor and him) could not, in any way, affect 
her title under the previous sale, and that the 
Judge was in error ic granting the order for a 
seoond sale under the respondent’s attachment, 
and confirming the purchase by him, when the 
sale of the same lands had already taken place 
under tho appellant's attachment, and the pur¬ 
chase by her under that sale had been confirmed, 
and had not been set aside. Exposition cf the 
principles and practice provided by the Civ. Pro. 
Code, Act V[TI of 1859, in respect of the execution 
of deoree by attachment and sale for property 
within, as well a9 without, the jurisdiction of the 
Court by which the decree is passed. Under the 
Civ. Pro. Code, property may be attached with¬ 
out view to immediate sale. The processof attach¬ 
ment and the order for sale may be distinct and 
separate and there may be complete execution of 
a deoree under an attachment without any order 
for sale. Where the lands are situate in the other 
zillahs, the Civ. Pro. Code, contemplates the 
issuing of separate orders, subsequent to the 
attachment, for the sale or other diepisition of 
them, and allows the transmission of a decree, 
with certificate to several Courts concurrently 
for execution. At the same time, the Privy 
Council considered that in any case, it would 
be a right exercise of the discretion of any 
Court not to aot on the power, and to bind the 
decree-holder not to proceed to sale under all 
the attachments at once. To invalidate an 
attachment, on the ground that no copy of the 
deoree was sent (assuming that it could be so 
invalidated) it would be necessary to prove non¬ 
transmission, the maxim, omnia preesumuntur 
rite ease acta must prevail until the contrary is 
shown. SARODA PROSAUD MULLICK v. 

Lutchmeeput Singh doogur, 10 B.L.R. 
215, P.C. = 14 M.I.A. 329 = 17 W.R. 289. 

(57) — Execution of decree — Property lying 
within different districts .—Where an estate 
whioh is entered on the towjee of the Colleotor- 
ate of a district, consists of villages of whioh 
only the greater number are situated within 
that district, it may, for the purposes of attach¬ 
ment and sale in execution of a deoree, be con¬ 
sidered as wholly situated in that district, and 
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be so dealt with by the Distriot Court. KALIiY 

Prasanno Bose v. Dinonatq Muluck, 
11 B.L.R. 56=19 W.R, 534. \_Apvl., 12 O. 
307 ; R. 9 23 W.R. 154, 8 C. 703, 14 C. 661.] 

(58) —Act VIII of 1859, s. 224— Execution of 
decree Joint Hindu family—Dive i ling-house — 
Right to share. —A person, who, at a sale in 
exeoution of a deoree, has purchased the share 
of a member of a joint undivided Hindu family,, 
and subsequently sued for and obtained a 
deoree against other members of the family for 
possession of such share in property consisting 
of the joint family dwelling-house and land in 
execution of the deoree is entitled to be put 
into actual possession of a portion of the 
dwelling-house (dissentiente Kemp, J.). KOWar 
Bijoi Kesad Roy Bahadur v. Samasun- 
DARI, B L R Sup. Yol. 172 = 2 W.R Mis . 30. 
[F. t 8 W.R. 239. 4 B.L.R. Ap P . 55=13 W.R. 
74 ; Commented on, 10 C. 244 ] 

/ 

(59) — Execution of decree — Purchase of 
surplus proceeds of revenue sale—Sale set aside — 
Refund of purchase money .—A decree-holder in 
exeoution of hie deoree, oaused the right, title 
and interest of the judgment-debtor in the 
surplus proceeds of the sale of the mehal , sold for 

I arrears of revenue to be attached and sold, and 
tho plaintiff purchased the same. After confir¬ 
mation of the sale, the money was drawn by the 
decree-holder and other decree-holders of the 
judgment-debtor. The judgment-debior insti¬ 
tuted a suit for, and obtained a decree setting 
aside the revenue-sale. The purchaser’s appli¬ 
cation to the Collector for payment to him of 
the surplus proceeds of tho reveuue-sale was 
rejeoted on the ground that tbe revenue-sale 
had been set aside. Thereupon, the purchaser 
brought the present suit for the recovery of the 
amount paid by him for the purchase of the 
! surplus proceeds of the revenue-sale with inter¬ 
est. Held, that the plaintiff was entitled to 
the refund prayed for from the judgment-debtor, 
as the loss to the plaintiff was caused, not by 
the .judgment-debtor having no title to the 
property but by his asserting his title, and by 
virtue of his getting the sale set aside. 
BISSESSUR LaLLSAHOOv.RAMTUHULSINGH, 

11 B.L R. 121 = 19 W.R 351. (4 B.L R., F.B., 

11, D.) [ Overruled , 15 B.L.R. 208 = 23 W.R. 
305 = 2 I.A. 131.] 

(60) — Execution of decree—Insolvency — Decree 
right cf purchaser under , to recover property 
deposited with creditors. —A member of a firm 
of Native Bankers whioh had become insolvent, 
with a view to proteofc his property from the 
general body of his creditors, in March 1870, 
deposited property to the value of Rs. 30,000 r 
with the appellants, another firm of Bankers to 
whom he owed Rs. 1,500. In April 1671, the 
appellants brought an action against him 
for Rs. 500, the balance of that debt, and 
obtained a decree, in exeoution of which the 
property was put up for sale and purchased 
by the respondent. Held (affirming the deci¬ 
sion of the High Court, N.W. Provinces) that 
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the respondent was entitled to th a property. 
DWABKA DASS V. RAISITAR AM, 3 C.L.R. 430, 

P.C. 

(61 )—Order of Her Majesty in Council — Allow¬ 
ance of interest on costs incurred in British 
India — Practice. —la the execution ot a decree 
of the Privy Council, the High Court allowed 
interest at 6 per cent, from the date of the 
order in Council on the costs incurred in British 
India by the successful appellant. A.B.MlLh.ER 
v. Madho DAS, A.W N. 1897,70. (21 W.R. 41t, 
JR.) 

(62) — Civ . Pro. Code (Act V of 190S)— Exe¬ 
cution proceedings—Order cf Court that no war¬ 
rant of a tachment should issue by a certain date 
not appealable* —Where in execution proceed¬ 
ings, the judgment-debtors, after the rt j»ction 
of their objections, stated before the Court that 
they would deposit the decretal amount in 
Court by a certain date, and thereupon the 
Court directed that no warrant for attachment 
should issue before that date. Held , that the 
Court took no step in execution ot the decree 
against the judgment-debtors, and that do 
appeal, therefore, lay from that order. HAZOO- 
RA 8INQH v. MUSSAMM\T MAYA DEVI, 101 
P.L R. 1911 = 9 Ind. Cas. 823. 

(63) — Small Cause Courts — Act IX of 1892, 

s$. 58, 88 — Jurisdiction — Sale of moveable 

property in execution of decree — Huts goo is and 
chattels. — Huts arc not goods and chatties, and 
cannot be taken in execution of a decree of the 
Court of braall Causes under 9. 58, Act IX of 
1850. K A ELY PERSAUD 81NGH v. HOOLAS 
CHUND, 10 B.L R 448 = 20 W.R, 8 [ Li. % 4 C. 

946 = 4 C.L.R. 460 ; £>., 14 B.L.R. 201.] 

(64) —Execution of decree—Decree payable by 
instalments — Default in payment of instal¬ 
ments. —In this case, the suit was compromised 
by the parties, aud the decree wa3 passed to the 
effect that the olairn was decreed in terms of 
the compromise. No provision was made in 
the compromise for default in paying the in¬ 
stalments, but the parties had stated before the 
Court that, in case of default in the pay ment of 
an instalment, the whole amount decreed would 
at once become payable. On the judgment- 
debtora making default, execution was twice 
sought for by the decree-holder for the whole 
amount, but no decision was arrived at as to 
whether the decree-holder was entitled to 
realize the whole amount. Held, that the 
decree-holder was entitled to realize by execu¬ 
tion the unpaid instalments and the application 
was not barred by limitation ; the decree-holder 
was not given the right by the decree to enforce 
payment of the whole amount on default being 
made to pay an instalment on the date fixed. 

Kanhaya Lae V. Fatta, P.L.R, 1900, p. 413 
=*48 P.R. 1900. (19 M. 54, D.) 

(66)— Sale, what passes—Test—Civ. Pro . Code 
(Act XIV of 1882), s. 258— Taking out execu¬ 
tion for larger sum , Affect of.— The test to be 
applied in order to determine the exaot interest 
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which passes at a sale in exeouticn of a decree 
against a Hindu widow or a qualified proprietor 
is, whether the suit in which the sale was direct¬ 
ed was one brought against the widow upon 
a cause of action personal to herself or one 
which affects the whole inheritance of the pro¬ 
perty in her hands. It migot be au important 
element also to take into consideration the form 
of the suit and to determine whether the suit 
was framed so as to include only a cl^im for 
personal decree against a limited owner or to 
obtain a deoree which would bind the entire 
inheritance. (6 C.L J. 490, R.) Under s. 258. 
Civ. Pro. Code. 1882, any payment made out 
of Court and not certified in due course, could 
not be taken into account in execution proceed¬ 
ings. A sale at the instance of i he decree-holder 
who took out an execution for a larger amount 
than what was due is not necessarily fraudulent 
and is not vitiated by that circumstance alone. 

Triochan Hazra v. Bakkeswar Ta, 13 

C L J. 423. 

( 66 ) — Pr octree —Right of suit — Damages — 
— Decree—Execution —Attachment — Interfer¬ 
ence by third party —Where a deoree holder, 
in exeouung ms decree by attachment of the 
house aud property of his judgment-debter, is 
prevented from doing so by a third person, he 
has a right of action against such third person 
to recover damages arising from his act. 
HARI VENKaTESH PAI v. Ha'RI Venkappa 
8HETTI, 14 Born. L R 356. 

(67) — Ezecut.it n of decree—Apvlicalio>i for 

execution—Bar impsed by j augment-debtor — 
Runoval of bar — Sub"* quc>'.t application to be 
treated as one in (on tin notion of previous appli¬ 
cation —“ Review of judgment E imitation Act 
(XV of 1877), sch II t art. 179, c l. (3) — Bengal 
Tenancy Act (VIII of 1855), sch. Ill, art. 6, 
cl. (3).—When a decree holder is unable to 
procetd with an application for execution by 
reason of some bar imposed at the instance of 
the judgment-debtor or any other person, a 
subsequent application by the decree-holder of 
the same scope and character may be treated 
as in continuation of the previous application, 
provided the subsequent application is presented 
after removal of the bar which interrupted tho 
previous proceeding. This principle is applica¬ 
ble to cases of applicatic ns for execution of 
rent decree. A rent-decree was passed on May 
23rd, 1904, The judgment-debtor made an 

application for amendment thereof, which was 
heard ex parte and on February 25th, 1905, 

the original decreo was materially altered. 
The decree-holder applied for execution of the 
original deoree on August 26th, 1905, upon 

which the judgment-debtor objected that the 
deoree could not be executed. The application 
for execution was then dismissed and the 
decree-holder applied for a review of the order 
for amendment. On June 30th, 1906, the 

review was granted and the original deoree 
was restored. The present application for exe- 
oution was then made on January 20th, 1909. 
Held, that the application was not barred 
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first, because the application of January 20th, 
1909, may be treated as cne in continuation of 
the application of August 26th, 1905, and second¬ 
ly, because under ol. (3) of art. 6 of eoh. Ill 
ot the Bengal Tananoy Act, time ought to run 
from June 30th, 1906, when the decree-holder’s 
application for review wa^ granted. RAMESH- 

warSingh v. tirpit Singh, 13 Ind. Cas. 
140. (1 CL J. 38 i. *7 A. 334, 15 M.L.J. 258, 

7 Bom. L.R. 433. 9 C W N. 601, 2 A.L.J. 397, 
7 Ind. Cas. 886, 11 lnd Ca*. 48 , 14 C.L.J. 610, 
14 C. 385, 21 C. 3 Q 7, Rel. on.) 

168) —Execution ~Apvlication for execution 
—Order directing at achment of immoveables 
and dismissing p tit ion ether wise—Subsequent 
application after lapse of three yiars — Limita- 
t\o> 1. —Appellant decree-holder applied in 1900, 
in execution, for attachment and sale of the 
judgment-debtor's pr p^rty. The order passed 
on the application was, “ immoveables attach¬ 
ed \ strike off petition, but the attachment 
will continue.” On a suosequent date, he 
applied for sale of the attached property, 
but the application was dismissed for non¬ 
payment of batti in 19C1. In 1909, the present 
application for execution was made. Held, 
that the application was not in continuance of 
the proceedings of 1900 and was barred. 

Parry & Co. v. Vadivrlu Pidday, 13 Ind. 
Cas. 180. (31 M. 71, 3 M.L.T. 328, 18 M.L.J, 
46, 37 C. 796, 6 Ind. Cas. 537, 27 A. 334, 1 C. 
L,J. 381, 15 M.L J. 258, 9 C W.N. 601, 2 A.L. 
J. 397, 7 Bom. L.R. 433, D.) 

(69)— Limitation Act (XV of 1877), art. 178, 
sell. IT — Execution of de^ee — Execution 
stayed by injunction—Suit to establish right — 
Act IX of 190M, s. 15 - Exclxsim of period — 
Decree-holder not bound t ) follow either pro¬ 
perty. —Iq exo^iitiou of a decree, certain pro¬ 
perty was attached by the decree-holder by 
means of an application made on July 8, 1904. 
Objection was taken to the attachment which 
was disallowed on Ma-ch 10, 1905. This 

was followed up on April 5, 1905, by a declara¬ 
tory suit against the decree-holder. An in¬ 
junction wag also granted on April 6, 1905, 
whereby the sale of the property in suit was 
stayed. The suit terminated on June 29, 1907, 
but the injunction lasted until January 29, 
1909. The next application for exeoution was 
made on April 14, 19*0. Held, (i) if the Limi¬ 
tation Aofc, 1877, applied, the application for 
exeoution was within time, it being governed 
by art. 178. The fLw of limitation was 
obstructed by the objection to the attachment 
followed up as that was by the declaratory suit 
and the injunction, which were not the acts of 
the decree-holder ; (ii) if Act IX of 1908 applied, 
then, too, the application was within time, the 
period from April 6, 1905, to January 26, 1909, 
during whioh the injunction subsisted, being 
excluded under s. 15 of the Act. A decree- 
holder is not bound to search out and to pro¬ 
ceed against all property of whioh his judgment- 
debtor may stand possessed. If he is executing 
his decree againRt property whioh he bona fide 
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believes to be the property of his judgment- 
debtor, he is executing the deoree within the 
meaning of the law. GHULAM NasIR-UD-DIN 

v. Hardeo Prasad. 9 A.L.J 540. (28 a. 651, 

F.) 

(70) — Execution — Questions to be decided in 
—Suit for declaraiijn — M a in tain ability .— All 

! questions arising between the judgment-creditor 
and the legal representative of the judgment- 
debtor must be decided in execution. A suit 
for a declaration that the suit properties 

I belonged to his judgment-debtor is not there¬ 
fore maintainable, where the execution petition 
had been dismissed on the ground that the 
defendant was not the legal representative of 
the deceased judgment-debtor. Such a suit can 
lie oniy if a declaration that the defendant was 
such legal representative has been prayed for. 

Chath Kutty Hair v. Kalath Chandu 
KUTTI NaIR, M.W N 1912, 401. 

(71) —Application for execution of a decree by 
sale — Sale stay'd by II gh Cturt — Warrant fees 
not patd — Application ‘ struck off '— Effect of 
such order—Civ Pro Code , 1S8I, s. 295— 
Realisafioyi of assets. — Where the order passed 
on an execution petition ended with the words 
“Petition struck off,” such an order is not 
known to tbe law, and its effect has to be 
determined by a consideration of the circum¬ 
stances of the case and the terms of the order 
itself. Where, therefore, an application was 
made for the execution of a deoree by sale of a 

1 debt, but tbe applicants had failed to pay 
certain warrant fees, as the sale had been 
stayed by an order of tbe High Court, and the 
petition was consequently ‘struck off,* the 
order simply amounts to an adjjurnment sine 
die. Even if the warrant fees had beon paid, 
the Court could not have proceeded with the 
application at that stage. Where moneys 
were realised on a personal decree and in 
exeoution, they are apsefs realised under s. 295, 
Civ Pro. Code. SEF.THaRAMa CHETTIAR V. 
KRISTNA ROW, M.W N. 1912, 407. 

Sale of a r ms in oxeoution of deoree by 
N azir of Court—Sale by public servant in the 
discharge of bis duty—Indian Arms Act, XI of 
1878, s. 1. ol. 'b) — See ACT XI OF 187 8, s. 1, 
cl. (b), 9 B. 518. 

See BEN. ACT VI OF 1871, S. 22, A.W.N. 
1886,286. 

See BEN. ACT VIIT OF 1885, SS. 143,144 
148, SCH. Ill, ART. 6, 2 L C. 387. 

See BEN. ACT VIII OF 1885, SCH. Ill# 
ART, 6, 22 O. 644. 

“ Suit ** includes application for execution— 
See BOM. ACT XIV OF 1877, 8. 19, 5 B. 448. 

Reference to High Court by Recorder of 
Moalmein—Questions in exeoution of deoree— 
See BUR. ACT XXI OF 1868, ss. 22, 23, 25, 4 
AiOi| 60. 
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Execution of decree by Village Munsiff— 
Payment by defendant under protest—Power 
of Distriot Munsiff to direct refund by Village 
Munsiff of money levied—See MAD. ACT I 
OF 1889, s. 73, 24 M. 335 = 11 M.L.J. 189. 

'Res judicata*— See U.P. ACT XII OF 1881, 
8. 9, A.W.N. 1892, 5, 

See U.P. ACT XXII OF 1886, s. 174, 4 O.C. 
28. 

Decree against manager of Court of Warda 
—Estate released from management of Court 
of Wards—Mode of— See U.P. ACT III OF 
1899, s. 49, 14 O.C. 6 = 9 Iud. Cas. 335. 

Bale of mahal—Effect on submerged conti¬ 
guous mahal — See alienation, 7 A. 38 = A. 
W.N. 1834, 257. 

Appeal — Order refusing extension of time for 
payment cf amount; due under decree— See 
APPEAL— ORDERS, A.W N. 1890, 68. 

. See APPEAL—ORDERS, A W.N. 1994, 88. 

See Auction-purchaser, 2 a. 698. 

Objection by persoo claiming title to pro¬ 
perty sought to be sold in execution—Suit by 
decree-holder to establish title of his judgment- 

debtor— See Burden of proof—Miscel¬ 
laneous, A.W.N. 1893, 60. 

See Civ Pro. Code, 1882, ss. 2io, 257-A, 
6 A. 623. 

See Civ. Pro. Code, 1882, s. 257 a. 5 a. 
492, F.B. = A.W.N. 1883, 68. 

See Civ. Pro. Code, 1908, s. 2 (12), 
O. XX, R. 12, 4 C. 6i9. 

Order dismissing objections to the—for 
default— See ClV. PRO. CODE, 1908, es. 2, 47, 
96, 28 C. 81, 

Civ. Pro. Code, s. 586 — Applicability of, to 
orders in execution of decrees— See ClV. PRO. 

Code, 1908, s. 102 , 12 m. ii6. 

Reversal on appeal—Power of Court to 
award restitution—Jurisdiction of executing 
Court— See ClV. Pro. CODE, 1908, s. 144, 13 

B. 485. 

See Civ. PRO. Code, 190*, O. XXIII, r. i, 
8. 141, A.W.N. 1891, 92, A.W.N. 1891, 98. 

See 01V. PRO. CODE. 1908, SCH. Ill, RB. 4, 
6,8. 47, A. W.N. 1896, 69. 

Powers of Collector to whose Court a decree 
had been transferred for execution— See COL¬ 
LECTOR, A. W.N. 1893, 28. 

Transfer to Collector—Appeal to High Court 
from Collector’s orders in exeoution — See 

Collector, 5 a. 314, f.b. = a.wn. 1883,59. 

Hindu law—Mirasi right in temple—Suit 
Against office-holder—Compromise for sale of 
office and emoluments—Publio policy—Exe¬ 
cution of decree passed in terms of compromise 

0. IV—99 


• Execution ot Decree —continued. 

-1.—General— continued. 

—Power of exeouting^Court to refuse to execute 
decree— See COMPROMISE—GENERAL, 26 M. 
31. 

See Compromise — General, A.W N. 
1883, 127, 11 A. 228 = A. W. N. 1889, 58. 

Wrongful attachment—Payment of decretal 
amount uuder protest — Payment whether 
voluntary — Rigbi* of payer —See CONTRACT 
ACT, 1872, bs, 15, 69, 72, 78, 32 P.W.R. 19U. 

Sale intended to defeat expected execution — 
Effeot — See CONTRACT ACT. 1872, 83. 23, 24, 
4 B. 70. 

See Costs—Special cases, 2 C.L.R. 152. 

Execution of legal preoess — Unintentional 
interference with person or property — Attach¬ 
ment of land — Nominal damages —See DAM¬ 
AGES— Damages, suit for, u C.L.J, 515. 

Purchaser in — for money, possession obtained 
by — Decree for sale on mortgage, suit for de¬ 
claration in respect of—Specific Relief Act I of 

1877, b. 42— S-* Declaratory decree, 

SUIT FOR—DECLARATION OF TITLE, 16 A. 
320 = A.W N. 1896, R6. 

See DECREft— General, A.W.N. 1888, 71, 
9 A. 413= A.W.N. 1987, 48. 

See Decree — Alteration or amend¬ 
ment of DECREE, 8 A. 377 = A.WN. 1886, 
127, 6 A. 30*= A. W.N. 1883, 215=8 A. 492 = 
A.W.N. 1886, 156, 13 A. 400 = A.W.N. 1891, 
150, 5 C.L.R. 522, 11 C. 143. 

Construction of decree—Declaratory deoree— 
Execution — Limitation — See DECREE — 

Decree, construction of, 14 o.o. ioo. 

See Decree - Decree, Construction 
I OF, 5 O.C 35, A.W N. 1998, 44, 15 C. 751, 
P.C., A.W.N. 1896, 54, 17 M. 343 = 21 I.A. 71, 
P.C. 

See Decree—Decree. Form of, 3 M. 
382, F.B., 9 A. 229 = A.W.N, 1887, 19. 

See Estoppel —Estoppel by conduct, 
9 A. 690 = A.W.N. 1887, 254, 10 O. 196 = 13 O. 
L.R, 385= 10 I.A. 119, 

Order in exeoution proceedings, construing 
deoree, finality of — See ESTOPPEL—ESTOP¬ 
PEL BY Judgment, 7 a. 102 , P.c. = h I.a. 
181. 

Exeoution against assets of deoeased judg¬ 
ment-debtor — See Hindu Law — Joint 
FAMILY, A.W.N. 1897, 74. 

For husband’s debt— See HINDU LAW- 
WIDOW, 5 M. 5. 

See Husband and wife, l A. 772. 

Negleot to take steps to set aside deoree— 
Laohes—Injunction not to be granted— See 

Injunction—Special oases, 2 o.P.L.R. 76. 

See insolvency — Insolvency under 
Civ. Pro. Code. 16 O. 85, 14 a. 358 = a. W.N. 
1892, 36, 15 C. 762. 
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Execution of Decree—* aontinued. 

-L—General— continued . 

See Instalment Decree, 24 A. 85 = 

A.W.N. 1901, 168. 

See Interest—Special Cases, 55 P.R. 
1892, 2 C.L.R. 183, 8 A. 262. 

When Civil Court can exeoute deoree of 
Village Munsiff— Se§ JURISDICTION OF CIVIL 

Courts, 4 M.h.l. 188 . 

Tenant’s goods attached and stored in the 
house—Liability to pay rent— See LANDLORD 
AND TENANT — GENERAL, 10 Ind. Cas. 885. 

See Landlord and tenant-transfer 

OF TENANT’S INTEREST, 3 C.L.R. 146. 

Relief against forfeiture—Grant of relief in 
execution proceedings— See LANDLORD AND 

tenant—Miscellaneous, 13 Bom. L.R. 

154. 

Application for—Proceedings in suit—Fresh 
Vaknlatnama not necessary— See LEGAL 

Practitioners —Pleader—appointment 

AND APPEARANCE, 20 B. 198 = P.J. 1895, 4. 

See Limitation act, 1908, ss. 4, 5, 14, 
A.W.N. 1891, 128. 

By min^r— See LIMITATION ACT, 1908, SS, 6, 

8, 9 C. IS1. 

See Limitation act, 1908, ss. 6, 8, 7, 22 A. 
199, F.B. = A.W.N. 1900, 8. 

Majority attained by manager more than 
three years before applying for — Decree barred 
against manager of joint Hindu family — Barred 
against all members—See LIMITATION ACT, 
1908, s. 7, 10 M.L.T. 370 = 2 M.W.N, 191), 
420. 

Limitation for—Acknowledgment of judg¬ 
ment-debt in insolvency petition — Effect— See 

Limitation act, 1908, s. 19, 16 C.W N. 346. 

See Limitation act, 1908, s. 19, 18 A. 384 
-A.W.N. 1696, 101, 7 A. 424 = A.W.N. 1885, 
76, 3 A. 247, F.B. 

I 

See Limitation act, 1908, s. 19, art. 182, 

3 C.L.R. 57-2. 

I 

See Limitation act, 1903, s. 20, 27 M. 
608. 

Payment of judgment-debt— Failure to 
certify— Payment second time — Suit for 
recovery of money—Limitation — See LIMITA¬ 
TION ACT, 1908, arts. 11, 11-A, 20 M.L.J. 518. 

Failure under ih6 claim sections of the Civ. 
Pro. Code—Suit for return of sale proceeds 
realised by sale cf plaintiff’s property wrongly j 
attached—Limitation —See LIMITATION ACT, 
1908, arts. 11, 11-A, 29, 9 Ind. Cae. 773. 

Property wrongfully seized—Person having 
interest in such property—Claim for Compensa¬ 
tion-Limitation — See Limitation act, 1908, 
art. 29, 10 M.L.T. 381. 

Suit for recovery of value of moveable pro¬ 
perty wrongfully seized and sold in—Limitation 

—See Limitation act, 1908, arts, 29, 120, 

9 Ind. Cas. 774, 


Execution of Decree —continued. 

-1.—General— continued . 

Application to Court to take step-in-aid of— 
Deposit of Nazir’s travelling allowance, if saves 
time—Time runs from date of application and 
not from date of order— See LIMITATION ACT, 
1908, art. 182, ol. 4, 13 Iod. Cas. 189. 

Decree under award upon mortgage—Execu¬ 
tion — Objections to award—Maintainability- 
See Mortgage—General, 5 S L.R. 71. 

See Mortgage— Foreclosure, 7 O.C* 
137. 

See Mortgage—Redemption, 8 O.C. 361. 

See Mortgage—Bale of mortgaged 

PROPERTY, 1 N.W.P. 27, A.W.N. 1900, 14. 

See Mortgage — Miscellaneous, 7 O.C. 
307. 

See Pardanashin Women, l B.L.R., F.B. 
31 = 10 W.R.. F.B., 21. 

See Pauper suits, 2 A. 196. 

See Payment into Court, 15 B. 681. 

In different Courts—Plea of limitation—Con¬ 
flicting decisions—Appeal against ono—Efifeot— 

See Practice and Procedure, n C.L.R. 
277. 

Money brought into Court under process of 
execution — Party or vakil present— Duty of 
Court—See PRACTICE AND PROCEDURE, 5 
M.H.C., App , 2. 

Decree for preemption — Civ. Pro. Code, 
s. 214—Effect cf default in payment within 
time—Appeal— See PRE-EMPTION—MISCEL¬ 
LANEOUS, A.W.N. 1888, 4. 

Realisation of assets by sale before adjudica¬ 
tion of judgment-debtor as insolvent—Right of 
execution creditor to the money — Priority—See 
PROVINICIAL INSOLVENCY ACT, 1907, 8. 34, 
11 Ind. Cas. 433. 

See Provincial Small Cause Courts 
ACT, 1850, 4 C. 946=4 C.L.R. 460. 

Beneficial enjoyment of donee after discharge 
of trust—Attachment of property in— See RE¬ 
LIGIOUS Endowment, ih Bom. L R. 101 = 9 
Ind. Cas. 768. 

Objection to attachment—Suit to establish 
right of judgment-oreditors—Subsequent suit 
by one of the judgment-debtors to recover 
possession as against the objector— See RES- 
judicata*—Parties, A.W.N. 1890, 177. 

See Restitution of conjugal rights, 

2 Agra 111. 

Execution of deoree--Assignment of deoree for 
costs—Costs realized by assignee—Deoree re¬ 
versed in appeal—Costs cannot be recovered by 
way of execution — See RESTITUTION OF 
RIGHTS BY MOTION, 20 A. 139 = A.W.N. 1897, 

222. 

Suit on deoree where there is no means of 
enforcing it by execution— See RIGHT OF SUIT 
—Decrees, March 611. > 
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Execution ot Decree— continued. 

—1.—General— concluded . 

Compensation for damage done in exeoution 
of decree—See SET OFF, 9 Agra 377. 

Cross-decrees — Cross-claims under same 
deoree—Different rights of enforcing execution 
—See 8ET OFF, 5 A. 972. 

Deoree of a Small Cause Court—Exeoution 
of suoh decree against immoveable property— 

See small Cause Court, Mofussil, Juris¬ 
diction of—Practice and procedure 

OF, 1 A. 624. 

See Small Cause Court, Mofussil 
Jurisdiction of—Practice and proce¬ 
dure OF, 6 A. 243, F.B. 

Dispossession in, obtained against third 
party, if in due oouree of law— See SPECIFIC 

Relief act, 1877, s. 9, 15 C.W.N. 956. 

Injunction not to execute decree in foreign 
territory — See SPECIFIC RELIEF ACT, 1877, 

9. 42, 4 M.L.J. 254. 

Application for execution by legal represen¬ 
tative of decree-holder—Necessity for succes¬ 
sion certificate— See SUCCESSION CERTIFI¬ 
CATE ACT, 1889, s. 4, 20.B. 76. 

See Succession Certificate act, 1989, 

s. 4, 18 B. 315. 

See Superintendence of High Court, 

2 B.L.R., A.O., 217 =-11 W.R. 54. 

Execution of decree against surety—Pay¬ 
ment by instalments —See SURETY—LIABI¬ 
LITY OF SURETY, 3 A. 809 = A.W.N 1891, 78. 

Summary procedure against surety — See 
SURETY—LIABILITY OF SURETY, 3 C.L.R. 

505. 

Objection that deoree is invalid, if can be 
taken in exeoution — See TRANSFER OF PRO¬ 
PERTY ACT, 1882, ss. 88, 89, 10 Ind. Cas. 536. 

See Transfer of Property act, 1982, 

S. 89, 3 O.C. 42. 

Attachment and sale of trees on land used 
for agricultural purposes—Jurisdiction of Civil 
Courts—^ee TREES, 7 N.L R. 63. 

I 

See Waiver, 17 B. 555 . 

Arrest in—Privilege of witness—Soope of 
privilege— See WITNESS—GENERAL, 14 B.L. 
R.« App,, 13. 

-2.—Appeal, Review, etc., Execution of 

decree after. 

% 

il)^ Appellate decree, effect of, in respect of 
execution—Rent decree. —There is direct aufcho* 
rity, not only in reported oases, but in the 
Civ. Pro. Code itself, for holding that the 
appellate deoree, even where the appeal is 
merely dismissed, supersedes the original deoree, 
and is the only deoree that oan be executed, if 
execution has not already been had upon the 
original deoree. Henoe, where a rent deoree, 
rendering a tenant liable to ejectment if the 
rent was not paid within 15 days from the date 
thereof, was confirmed on appeal, and no steps 
haa been taken to execute it in the meantime, 


Execution of Decree — continued. 

-2.—Appeal, Review, etc., Exeoution of 

decree after— continued. 

held , the tenant would be protected from eject¬ 
ment, if he paid the deoretal amount within 
16 days of the appellate deoree. NOOR ALI 
CEOWDHURI v. KONI MEaH, 13 G. 13. [F. % 

11 A. 346 = A. W.N. 1889, 127, 22 C. 467, 11 B. 
172 ; D., 25 C. 311=1 C.W.N. 671, 6 A.L.J. 
493 = 31 A. 379; Cons., 15 M. 170,48 P.R. 
1906=104 P.L.R 3906, F B., 31 M. 28 = 3 
M.L.T. 26 = 17 M L.J. 495, 11 A. 267, F.B-, 13 
A. 189, 13 A. 376 F B. t 15 B. 370, 16 B. 243, 
18 M. 214, F B., 22 B. 500, 18 A. 223. 18 A. 
455, 11 C. P.L.R. 115, L.B.R. 1893-1900,420, 
13 C.W.N. 1060.] 

(2) —Decree on review or appeal affirming 
decree under consideration — Final decree 
between parties—Execution . — If, in a review or 
appeal, a decree is passed upholding the decree 
appealed against, the decree of the appellate or 
reviewing Court is the final deoree between the 
parties, and therefore the decree to be execut¬ 
ed. BlSTOO PERSHAD CHUCKERBUTTY v. 
ISHAN CnUNDER ROY, 23 W.R. 57. 

(3) —Decree to be exeat*ed where '.appeal 
preferred—Reference to decrets of lower Courts, 
whether permissible. — Where there has been an 
appeal, the deoree of the^Court of last instance 
is the only decree susceptible of execution ; and 
the specifications cf the decrees of the lower 
Court or Courts as such, may not be referred to 
and applied by the Court executing the decree 

Shohrat Singh v. Bridgman, 4 A. 376, F.B. 
[F., 11 A. 267, F.B. ; Appl. t li a. 346 ; Cons,, 
7 A. 366, 10 A.j 389 ; R., 6 A. 48, 8 A. 491, 
10 A. 61, 8 A. 519, 13 A. 394, 22 B. 500, 20 A. 
493 = A.W.N, 1993, 121 ; D., 5 A. 589 = A.W.N. 
1883, 128.1 

(4) —Execution of decree—Deace to be exe¬ 
cuted where appeal preferred — Costs of lower 
Court. — Where, in an appeal by the defendant 
in respect of the oopts decreed against him by 
the Court of first instance, the order of the 
lower Court was upheld, but the amount of oosts 
thu9 payable by him was not speoified in the 
deoree, ouch deoree could be executed in respect 
of such oosts which had become the substantive 
portion of the decree. HlMAYAT HUSAIN v. 

Jai Devi. 5 A. 589 = A.W.N. 1883, 128. (4 

A. 376, D.) 

(5) — Execution of decree — Costs in lower 
Court , not specified in appellate decree affirming 
same .—Where the Court of first instance dis¬ 
missed a suit with costs, and the appellate 
Court affirmed the deoree of the lower Court, 
specifying in its deoree, the oosts of the 
respondent in the appellate Court payable by the 
appellant, but not the costs of the lower Court, 
the Court executing the deoree of the appellate 
Court could execute it for the costs of the lower 
Court, by ascertaining the amount of the same 
from the original deoree. BEHARI Lal v. 
Khub CHAND.S6 A. 48. (4 A. 376, R.) [R. f 11 
A. 267, F.B.] 

(6) —Execution of decree—Decree to be execut¬ 
ed where appeal preferred—Omission to ash for 
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Execution of Decree —oontinued. 

-2.—Appeal, Review etc., Execution of 

decree after— continued. 

execution of final decree. —Effect;, of Fall Bench 
decision in 4 A. 376 explained by Oldfield , J • See 
4 A. 376, supra . Where the first Court of Appeal 
affirmed the decree of the Court of first instance, 
aud the High Court affirmed that of the lower 
appellate Court and dismissed the appeal, an 
application by the decree-holder for the execu¬ 
tion of the decree of the Court of first instance, 
cannot be rejeo’ed on the technical ground, 
that it did not ask for the execution of the final 
appellate decree, whore the object of such 
application clearly was to tike out execution 
under such appellate decree by carrying out the 
mandatory part of the original decree GOBAR- 

dhan Das V. Gopal Ram, 7 A. 366 = A.W. 
N. 1885, 57. [Colts., 11 A. 267, F.B. ; R., 10 A. 
61 ; £>., 13 A. 394.] 

(7) —Decree affirmed on avpeai — Amendment 
of decree by first Co-irt afterwards—Execution 
of amended decree , objection by judgment-debtor 
to. if maintainable .—Where alter a decree was 
affirmed by the High Court in appeal, the first 
Court (which passed it) with the intention of 
bringing it. in accordance with the judgment of 
the High CourG amended it, held that the 
amended decree could not be executed, as it was 
not the decree of the appellate Court, and that 
the first Court had no power to alter it. 

Muhammad Subiaman Khan v. Fatima, 
11 A. 314, F B = A.W N. 1889, t07. (8 A. 377, 

R.) [R., 17 A. 478, 14 C.P.L.R. 92.] 

(8)— D°cree— Appeal — Decree confirmed in 
appeal—Decree to be executed — Limitation. — 
The plaiutoff sued the defendants for recovering 
certain ornameuts and damages. The Sub- j 
ordinate Judge in whose Court the suit was 
instituted decreed a portion of the claim and 
rejected the rest. On appeal by the plaintiff 
to the High Court in respect of the claim dis¬ 
allowed, the appellate Court confirmed the 
decree appealed against. The plaintiff there¬ 
upon took out execution of the decree in the 
Court of the Subordinate Judge, after the 
expiry of 3 years from the date of the original 
decree but within a period of 3 years from the 
date of the appellate Court’s decree. The Sub- 
Judge rejected the application for execution as 
time-barred. Oo appeal by the plaintiff : 
Held , discharging the order of the lower 
Court, that when the appellate Court con¬ 
firmed the decree of the Court below, the 
latter became incorporated in the decree of the 
appellate Court, which was thenoeforth the 
only deoree to be executed, and that the appli¬ 
cation for execution, being within 3 years 
from the date of the appellate Court’s deoree, 
was within time. The case was accordingly 
remanded to the lower Court for disposal on 
the merits. 8AKHALCHAND RlKHAWDAS V. 
Velchand GUJAR, 18 B. 203 — P.J. 1893, 79. 
[F., 19 B. 958, 23 C. 876, 22 B. 500, 26 M. 91; 
Appl., 23 M. 60 ; R., 18 B. 542, 11 O.P.D.R. 
115.] 


Execution ot Decree —oontinued. i 

-2.—Appeal, Review, etc., Execution of 

deoree after— continued • 

(9) —Decree not in accordance with judgment 
— Amendment —Civ. Pro. Code, 1882, s. 206 — 
Appeal. —The judgment ot an appellate Court 
directed the parties to bear each other’s costs 
in proportion in both the Courts (inoludiug the 
Court of first inslanoe). But in the decree 
which was drafted, there wa3 a discrepancy in 
respeot of the order as to costs, the decretal 
order being “ parties to bear the.r own costs in 
proportion in both the Courts.” Cross second 
appeals having been preferred by both parties, 
to the High Court, the latter Court confirmed 
the lower appellate Court’s decree. But there 
was no point taken in either of the appeals with 
respeot to the order as to costs. Ou the discre¬ 
pancy between the judgment and the deoree of 
the lower appellate Court having come to the 
notice of the plaintiff, he applied to the High 
Court under s. 206, Civ. Pro. Code, 1882, for 
amending it. On behalf of the defendant it 
was contended that the High Court having 
merely confirmed the lower appellate Court’s 
decree, it was the decree of the latter Court 
that required amendment, and, therefore, the 
latter Court only had jurisdiction to entertain 
the application. Held , rejecting the contention 
of the defendant, that the application was pro¬ 
perly made to the High Court, because the 
only decree which existed for the purpose of 
execution after the High Court had confirmed 
the decree of the lower appellate Court was 
I the decree of the former Court into which that 
of the latter Court had become merged. 
8HIVBAB KABTDAS v. JUMAKLAL NATHI7I 
DESAI, 18 B. 542. [ F ., 11 G.Li-J. 155 = 5 Ind. 

Cas. 723 ; R., P.B.R. 1900, p. 528, 134 P.L.R. 
1904, 9 C.W.N. 605, 6 C.L..J. 542.] 

(L0) — Transfer of Property Act, ss. 92, 93— 
Appeal against decree for redemption—Time 
fixed for redemption—Execution of decree — 
Decree to be executed when appeal preferred .— 
When a mortgagor obtains a deoree for redemp¬ 
tion, the payment of the redemption money by 
him within the time allowed by the deoree is a 
condition precedent to his being allowed to exe¬ 
cute the deoree, and though a decree passed 
on an appeal preferred by the defendant may 
give the plaintiff (the mortgagor) a fresh 
starting point of time within which he may 
execute, it does not necessarily , unless the appeal 
so declares, give him an extension of the time 
during which he must fulfil the condition prece¬ 
dent. The mere pendency of the appeal will not 
extend the time. Where, therefore, a deoree for 
redemption of a mortgage 41 within six months 
of this deoree ” is merely confirmed on appeal, 
and the decree-holder seeks to execute it within 
six months after the appellate deoree, the Court 
should, before passing orders on his application 
give him time to apply to the appellate Court 
to amend the deoree under s, 92 of the Transfer 
of Property Act. [R.i 19 40, 

116, 48 P.R. 1906 — 104 P.L.B. 1906, F.B., 31 
M. 28 = 11 M.Ii.J. 496 = 3 M.Ii.T. 26, 64 P.R. 
1908=87 P.Ij.R. 1908 = 40 P.W.R. 1908.] 
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Execution of Decree —continued. 

—2.—Appeal, Review, etc.. Execution of 
decree after— continued. 

When there has been an appeal, the deoree of 
the appellate Coart is the only decree that can 
be executed. MANAVIKRAMAN v. UNNI- 
APPAN, 18 M. 170=-2 M.L.J. 23. [ Appl. , 20 
C. 279, 18 M. 214, F.B.] 

(11) —Execution of decree—Application for 
execution dismissed—Decree confirmed on appeal 
—Decree to be executed—Dismissal of applica¬ 
tion to execute original decree no bar to executing 
appellate decree —Res judicata— Limitation — 
Where the High Court confirms ou appeal the 
decree of a subordinate Court, Buch confirma¬ 
tion has the same effect as an order of reversal 
would have bad, in so far as it leaves the 
deoree of the High Court as the only decree 
which exists for the purpose of execution, and 
the deoree of the lower Court becomes incor¬ 
porated with it. On 23rd July, 1888, plaintiff 
obtained a deoree for redemntion of oertam 
lands on payment to the mortgagee within 
three months of what might be due to him 
under his mortgage-oood. The deoree directed 
that the amount due to the mortgagee should 
he ascertained at the time of execution. 
Against this decree, the defendant appealed to 
the High Court. Pending the appeal the plain¬ 
tiff presented a darkhast for execution on the 
4th October, 1888. This darkhast was dismissed 
as the plaintiff failed to produce a copy of the 
mortgage-bond within the time allowed by 
the Court. The three months allowed by 
the deoree for payment expired on the 23rd 
October, 1888. The High Court confirmed 
the deoree on 11th February, 1890, and on 
11th April, 1890, plaintiff presented a freab 
darkhast tor execution. This darkhast was 
rejected by both the lower Courts on the ground 
that it was barred by the dismissal of the first 
darkhast on the principle of res judicata. Held, 
that the plaintiff was entitled to execute the 
decree, and that his second darkhast was not 
barred either by limitation or on the principle 
of res judicata. NANCHAND v. VlTHU, 19 B. 
25S. 

(12) — Civ. Pro. Code , 1882, s. 214— Condi- 
tional decree in pre-emption suit—Affirmed in 
appeal—Computation of time allowed for pay¬ 
ment. —Where, in a pre-emption suit, a deoree 
was passed in favour of tbopre-emptor fixing one 
month from the date of the deoree within which 
the purchase-money was to be deposited, and 
after the termination of this period without 
payment, an appeal was made against the 
deoree, and the appellate Court affirmed the 
decree without fixing any fresh period for pay¬ 
ment of the purchase-money, held that the 
deoree which could be exeouted being only the 
appellate deoree, payment of the purchase- 
money within one month from the appellate 
deoree was within time. RUP CHAND v. 
8HAMSH-UI.-JEHAN, 11 A. 340 = AW.N. 1889, 
127. (4 A. 376, 7 A. 386, 11 B. 172, 8 C. 

218, 18 C. 13, B.). [Not F., A.W.N. 1890, 92, 
81 A. 455 ; Appl. t 13 A. 376, F.B., 22 O. 467 ; 


Execution of Decree —continued. 

-2.—Appeal, Review, etc., Execution of 

decree after— continued . 

R. % 13 A. 189, 15 M. 170, 18 A. 223, 88 P.R. 
1898,49 P.R. 1906=104 P.L.R. 1906. 31 M. 
28 = 17 M.L.J. 495 = 3 M.L.T. 26; D., 15 B. 
370, 11 C.P.L.R. 115.] 

(13) —S. 88, Bengal Act I cf 1879 ( Chota 

Nagpur Landlord and Tenant Procedure Act — 
Appellate decree , fffet of in respect of execu¬ 
tion — Rent-dec?et—Date of final decree. — Where 
the deoree of the original Court was not execut¬ 
ed pending the appeal to the higher Court, the 
words “ date of the decree” in the latter part of 
p. 89, Bengal Act I of 1879, ought to be read as 
the date of the final decree. The decree of the 
appellate Court is the final decree and the only 
decree capable of execution. NAM NARAIN 
SINGH v. Lada ROGHUNATH SAHAI, 22 C. 
467. (13 C. 13 11 A. 346, 11 B. 172, F.) [R., 

48 P.R. 1906, F. B. = 104 P.L.R. 1906.] 

(14) — Analogous cases — Judgment by consent . 
—The Calcutta High Court reversed a decision 
of the Recorder of Rangoon in the first of a 
number of suits against the same v defendant— 
the decision in which it was mutually agreed 
should determine all the others—and subse¬ 
quently, without hearing argument, reversed 
the decision in such of the other suits as were 
appealable ; held that the decree passed by 
the Recorder’s Court in the four unappealed 
suits were good ones on which execution might 
be issued in the usual form, provided they be 
not altered on review. NGA BIKE v. R, SNAD- 
DEN, 9 W R, 276. 

(15) —Execution of decree — Decree modified 

in appeal — Decree to be executed. —Where a de¬ 
oree has been modified on appeal, the decree of 
the appellate Court entirely supersedes that of 
the lower Court, and is the only decree wbioh 
can be executed. NOURaNG RAI v. LATIF 
CHAUDHRI, 13 A. 394 = A.W N. 1891, 148. (4 
A. 376, 7 A. 366, 11 A. 2G7, R.) [ R. t 5 O.C. 

373.] 

(16) — Application to execute ZUlah Court's 
decree — Confirmation of decree by High Court — 
Appeal to Privy Council—Application to execute 
appellate decree — Certificate. — Where a person 
applies foe execution of a Zllah Courts’ 
deoree, affirmed in appeal by the High Court he 
must mention whether a further appeal to the 
Privy Council has been preferred. The Court to 
which an application to execute an appellate 
Court’s decree should be made is that passing 
the first decree and it must bo made after the 
receipt by that Court of the copy of the deoree 
certified by the appellate Court ; but queers, 
whether execution should be allowed to issue on 
a certified copy procured by parties and present¬ 
ed to the Judge by petition ? TOONDUN SINGH 

v. Pokh Narain Singh, 14 W.R. 203. 

(17) — Landlord and tenant—Rent— Suit for 
enhancement of rent — Decree — Appeal—Euecu- 
tion of decree pending appeal—Possession given 
to landlord—Appeal to High Court — Time for 

^complying with decree — Application by tenant 
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for restoration of possession on complying with 
the conditions of the decree — Practice .—Suit for 
enhancement of rent. The appellate Court 
awarded the claim, ordering the defendants to 
pay R. 3 . 34 to the plaintiff as rent for the year 
1882-1883, and Rs. 50 per year as rent from 
5-4-1833, the date on which the plaintiff gave 
notice of enhancement to the defendant. In ; 
default of payment, the plaintiff was to take 
possession of the land. The decree also direotsd 
the plaintiff to give the defendant credit for 
any sums whioh he had paid as rent since the 
year 1882-1883. On 13 2-1890, the plaintiff 
took out execution by an application to the 
subordinate Court (which passed the decree), 
praying for immediate possession of the land and 
for the rent due, which was given as Rs. 334. 
This amount was arrived at by adding the rent 
for 1882-1883 <Rs. 34) to the rent at Rs. 50 for 
six years, viz. 1883-1884 to 1388-1889 inclusive. 
The defendant had all along continued to pay 
the old rent only (Rs. 34) through the village 
officers, under e. 85, Bombay Land Revenue 
Code (Act V of 1879). Possession was there¬ 
upon ordered to bo given by the Subordinate 
Judge, which was doue on 19 — 2—1890. On 

20—3—1890, the defendant applied to the Sub- | 
ordinate Judge objecting to being ousted from 
possession, alleging that he was liable to pay 
Rs. 83-4-0 only, that he had preferred a second 
appeal to the High Court against the decree of 
the District Court which fixed the rent at Rs. 50 
and that credit should be given for the sums 
which he had paid to the village officers {viz.. 
Rs. 34 rent and Rs. 2-2-0 local fund cess). He 
also demanded restoration of the laud ou the ; 
ground that the plaintiff had obtained posses- I 
sion with the crops on the strength of an 
illegal application. In the meanwhile, both 
parties had filed second appeals in the High 
Court against the District Court’s decree, 
which, however, was confirmed on 17—7 —1890. 
Thereupon, on I—8 —1890, the defendant made 
an application to the Subordinate Judge 
producing Rs. 98 (being the difference between 
the old root which he had paid and the \ 
enhanced rent payable under the confirmed 1 
decree of the High Court) and praying for res- j 
toration of possession. On 6—2—1891, the Sub- I 
ordinate Judge heard the defendant’s applica- I 
tion of 20 — 3—1890 for restoration of possession | 
and rejected it holding that he had defaulted in 
complying with the terms of the first appellate 
Court’s decree. On appeal to the District 
Court, the Judge reversed the order of the Sub¬ 
ordinate Judge, holding that the time fixed for 
payment of rent due must be reckoned from 
17 — 7 — 1890, the date of the decree of the 
High Court (whioh confirmed the District 
Court’s decree), and that the defendant was 
entitled to be put back into possession, he 
- having obeyed the decree of the District Court 
.by reason of his payments made to the village 
officers and his payment into Court of Rs. 98 
on 1— 8 — 1890. The High Court, on second 
appeal, held that the defendant was not entitled 
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to recover possession. The fact that he had 
preferred an appeal to the High Court oould 
not prevent the decree of the District Court 
from being exeouted, or enlarge the time for 
payment of the rent as decreed by the District 
Court. Even if the Subordinate Judge had 
the power to enlarge the time for payment 
in the course of execution, the fact of an 
appeal having been lodged would afford no 
speoial ground for enlarging the time. No stay 
of execution was asked for. Therefore, all that 
the Subordinate Judge had to S9e in February, 
1890 was, whether payment of rent had been 
made in accordance with the terms of the 
District Court’s decree, dated 13th February, 
1889. The defendant had not paid his rent 
when the plaintiff exeouted the decree on 
19—2 —1890,nor did he tender it or pay it to the 
village officers when he objected to being ousted 
from possession in March, 1890. The decree 
having been legally executed before the passing 
of the High Court’s decree on 17 — 7—1890, that 
execution could not afterwards be cancelled. 
When the District Court’s decree was passed, 
the defendant should at ouoe have paid to the 
village officers the balance of the rent due 
according to that decree, or should, on second 
appeal being made, have applied for stay of 
execution. He followed neither course and the 
decree was, therefore legally exeouted before the 
decision of the High Court was passed. The 
claim in the plaintiff’s application for execu¬ 
tion may have been excessive, but the defendant 
had never made an attempt to pay anything 
beyond the old rent. The appellate Court’s 
order was accordingly discharged and the order 
of the Subordinate Judge restored. AMINABt v. 
SIDU, 17 B. 547. [R , 16 A. 65, L.B.R. 1893- 
1900, 174, L.B,R. 1893-1900. 420.] 

H8)— Execution—High Coiut's orders in 
revisional jurisdiction — Procedure — Civ, Pro . 
Code , ss . 583, 647-—The same procedure that 
applies to High Court decrees in appellate 
jurisdiction, must also bo applied to the High 
Court’s decrees or orders in revisional jurisdic¬ 
tion (see a. 647). Application t,o execute the 
latter must, therefore, be made to the Court 
which passed the decree against whioh the 
revision application was preferred ; and that 
Court must proceed to execute the decree or 
order passed on revision, according to the rules 
whioh are prescribed for the exeoution of its 
owu decrees (see s. 583). MARY GOLD v. 
BERB GOLDENRERG, 16 B. 550. 

Award of costs in favour of both defendants 
—Successful appeal by plaintiff against one 
defendant only—Right of other defendant to 
realize entire costs— See COSTS—MISCELLA¬ 
NEOUS, 17 C.P.L.R, 53. 

Decree affirmed on appeal—Jurisdiction of 
lower Court to amend decree —See DECREE- 
ALTERATION OB AMENDMENT OF DECREE, 

11 A* 267, F.B. 
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See Civ. Pro. Code, 1908, O. XXI, rr. 3- 
23* 

(1) — Principal Civil Court of District —u4ss»s£- 
ant Judge—District Judge—Functions of Court 
executmg decree are nA ministerial only but 
judicial .—If an Assistant Judge is invested 
with all the powers of a Distriot Judge within 
any part of the Distriot of such Judge, the 
Court of the Assistant Judge should be regard¬ 
ed, no less than the Court of the District 
Judge, to be the principal Civil Court of origi¬ 
nal jurisdiction. A decree, therefore, sent for 
execution in suoh part of the Distriot i3 not 
improperly executed by or under the directions 
of suoh Assistant Judge. The functions of the 
Court executing a decree are not merely 
ministerial, but also judicial. GOVIND HARI 
VALEK4R v. SHIDRAM BIN SHIDMURT1, 7 B. 

H.C,. A.C., 37. 

(2) -— Act VIII o/ 1859, ss. 210, 212— 
Application for execution—Right to benefit of 
s. 210, to be explained by judqmtnt-cteditor. — 
An application under Act VIlI of 1859, s. 210, 
for execution must oiearly state how the judg- 
ment-oreditor claims the benefit of s. 210, 
quite independently of the particulars required 
by s. 212, Act VIII of 1859. Ram RUNJUN 

Ohuckerbdtty v Rajah Jowhir Jummah 
Khan, 21 W R. 420. 

(3) — Uncertain decree — Execution- Evidence. 

—If what is contained in the deoreo is so uncer¬ 
tain that it is impossible to ascertain what is 
decreed, execution cannot be given. Evidence 
is not admissible, in the execution department, 
to make that clear which the decree has left 
uncertain, oc to show that the decree intended 
to give the plaintiff something different from 
that for which he sued and which was awarded 
to him by the decree DWARKANATH HALDAP. 

v. Kamalakanth Haldar, 3 B.L.R., App., 
128. Vy 

(4) — Terms of decree uncertain — Execution — 
Evidence to explain the terms. —A decree, the 
terms of which are uncertain, cannot be 
executed ; and it is not competent to the Court 
of execution to make any enquiries, by taking 
oral and documentary evidence, to asoertain 
the meaning of such terms. NUDDYAR CHAND 
8HAHA v. GOBIND CHANDER GUHA, 10 C. 

1092. 

(5 ) —-Execution of decree obtained through 
error in procedure . — It is not competent to a 
Court to refuse execution, where no fraud is 
suggested, on the ground that the plaintiffs 
were allowed improperly to institute the suit. 
SUBRAMANIAN V. PANJAMMNA, 4 M 324. 

• 'Decree of foreign Court based upon decree 
tn British India—Execution of original decree - 
-““The existence of a deoree in a foreign Court is 
no bar to the execution of a deoree of a Court in 

k ^ though the cauae of aotion in 

«oth suits be the same 5 and as any payment 
EQ'ideia satisfaction of the foreign deoree oan, 


under s. 258, Civ. Pro. Code, be certified to 
the Court in British India and the amount 
plaaed to the credit of the judgment-debtor, no 
injustice can arise from the decrees being con¬ 
current. Fakuruddeen Mahomed assan 
v. Tre Official Trustee of Bengal, 7 
C. 82. (14 M.I.A. 529 = 10 B L.R. 214, R.) 

(7) — Ss. 373, 647, Civ Pro. Code , 1882— 
Execution of decree. —Proceedings spoken of in 
s. 647 of the Civ. Pro. Code include original 
matters iu the nature of suits suoh as prooeed- 

! ings in probates, guardianships, and so forth, 
and do not include proceedings in execution. 
S. 647 of the Civ. Pro. Code caonot operate to 
1 extend the rule laid down in respect of a suit in 
I s. 373 of the Code to an application for execu¬ 
tion. Bunko* Behary Gangopadhya v. 

1 Nil Madhub uhuttopadhya, 18 C. 635. 
j (12 A. 392, Not F.) [Appr., 17 A. 106 ; R., 26 
; B. 76 = 3 Bom. L.R. 431.J 

(8) —Invoking process of Court— Execution — 

Conduct of parties—Eject on decree. — Parties 
cannot, either by special agreement, or by any 
conduct of their own, invoke the process of the 
Court in execution. Process in execution must 
be granted by the direct act of the Court itself. 
Preoisely upon the same principle parties are 
prohibited from extending the relief which the 
Court has chosen to award. Therefore, all 
questions as to the conduct of the parties, 
where they are seeking to execute a decree of 
the Court, are immaterial in considering what 
is the effect of the deoree. ElvOWHT ElNGH v. 
Bijaynath CHATTAPADHYA, 4 B L.R , A.C., 
111 = 13 W R. 11. [R., 24 W R. 193, P.C., 10 

C.W.N. 830.] 

I 

(91 —Court which passed the decree ceases to 
have jurisdict ion to execute it — Axplica (ion for 
execution to be made to ivhat Cou* t —Change of 
headquarters of Court or al'eialion of its local 
limits — Effect .—Where the Court,-which passed 
the decreo, has ceased to have jurisdiction to 
execute it, the application for execution may be 
made either to that Court, although it had 
ceased to have jurisdiction to exeouie the decree 
or to the Court which, if the suit, wherein the 
decreo was made, wore instituted at the time of 
making application to execute it, would have 
jurisdiction to try the suit —Per Garth , C. J . 

I [F. t 35 C. 974 ■= 12 C. W.N. 859, 15 C. 667, 28 C. 
233 ; R., 5 C W.N. 150.] A Court did not cease 
to be “ the Court which passed the deoree,” so 
as to be deprived of jurisdiction to entertain an 
application for execution, merely by reason of 
the headquarters having been moved to another 
place, or of the local limits of the jurisdiction 
of suoh Court having been altered —Per Field , 

J. Dutchman Pundrh v. Maddan Mohun 
Shye, 6 C. 313 = 7 C.L.R. 321. [F., 35 C. 974 

= 12 C.W.N. 869.] 

. * ■ • 1 *’ A ‘ V i * - '* * , 

(10 )—Decree for performance of a particular 
Act—Execution of decree—Civ. Pro. Code , 
1869, s. 200.—When a decree directs the 
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performance of, or abstinence from, a certain 
act, there muse be clear evfdence of disobedience 
by the person so direoted, before the decree can 
b9 exeouted against him, When, in a decree 
for restitution of oonjugal rights, the plaintiff’s 
mother-in-law, who had beeu impleaded as a 
defendant, was directed to refrain from prevent¬ 
ing the plaintiff’s wife from returning to him, 
held, in an execution petition (or attaching the 
property of the mother-iD-law, that her action 
in permitting her daughter, who was of age, to 
reside in her home after decree, did not con¬ 
stitute such interference, on her part, with the 
return of her daughter, as would justify exe¬ 
cution against her. AJNASI KUAR v. SURAJ 
PRASAD, 1 A. 501. 

(11) —Discretion to issue 1oarra>its—Dili¬ 
gence. —The discretion of a Judge to issue fresh 
warrants for the execution of decrees, where the 
parties have not been diligent to execute those 
which have expired, notwith binding, the fact 
that the decree-holder bad not used the utmost 
possible diligence in executing a former warrant 
would not justify the re»'u c, d of a new one, 
and, under the circumstanceo, a warrant run¬ 
ning for a vear was issued. KALEE CHUNDER 

Paul v. Thakoor Dors Biswas, 12 W.R., 
O.C., 7. 

(12) — Civ. Pro. Code , ss. 373, 647 — Applica¬ 
tion for execution struck off fh file lor non-vay- 
rnent ol batta — Subsequent application. —When 
an application for execution is struck off for 
non-payment of batfca, after notice issued to the 
judgment-debtor and attachmeu«.of hisproperty, 
and the decree-holder does not obtain permis¬ 
sion under s. 373, Code of Civil Procedure, to 
make a fresh application, the circumstance is 
no bar to a fresh application for execution when 
made. LAKSHMI NARASIMHA v. ATCHANNA, 

15 M. 240 = 1 M.L.J. 750. 

(13) — Civ.Pro.Code, 1832. ss.373( = 0. XXIII, 

r. 2), 647 (= s. 141, new C>)de\ —Execution of 
decree — Application for arrest of iuigment-debl- 
or withdrawn by decree holder — Subsequent 
application for execution birred .—Where an 
application for execution against the person of 
the judgment-debtor by his arrest, had been 
made, and an order for a warrant had been 
issued subject to the payment of fees which 
however, were not paid nor the diet money, and 
afterwards on the representation bv the decree- 
holder that he did not want to p-execute the 
application lurther, it was struck ff, held that 
a subsequent application for execution of the 
game decree was barred under c. A73 of the 
Code. RADHA CHARAN v. MAN SINGH, 12 A. 
392, F.B. = A. V7.N. 1890,11b. (10 A. 71. 12 

A. 179, Appr. <£ 1P.\ A.W.N. 1889, 163, D.) 
[. Appl. % 15 A. 49 ; R., 13 A. 564.] 

(14)— Civ.Pro. Code , 1882, ss. 373, 374 —Exe¬ 
cution of decree — Practice—Lease taken up 
accidentally , to suit Court 1 s convenience—Order 
passed without notice to decree-holder and in his 
absence — Effect, —Ss.373 and 374 of the Code of 
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Civil Procedure do not apply to applications for 
execution of decrees. [ F. f 18 C. 515, 18 C. 635.] 
Where a case is apparently taken up accident* 
ally at some time convenient to the Court 
itself, held, that it is not in accordance with 
the regular nrocedure of the Courts established. 
The Civil Procedure Code contemplates that, 
on the adjournment of a suit or other proceed¬ 
ing, a day shall be fired for its hearing. No 
order, therefore, passed on any other day, etoept 
in the presence of the parties and without 
objection raised, can be binding on them, 
Where an order was passed without any notice 
to the deoree-bolde’’, and in his absence, it 
should not be regarded as precluding him from 
further proceeding. WAJIE3AN nZias ABIJANV. 
BISHWANaTH PERSHAD, 18 C. 462. [JF 1 ., 15 

M. 240 ; D., 137 P.L.R, 1901 = 13 P.R. 1901.] 

(15) — Agreement by plaintiff not to prosecute 

claim against a particular defend int and not to 
execute decree aaainst that defendant — Admis¬ 
sibility in evi fence of su:h agreement without 
registration—Effect of agreement on. —Plaintiff, 
in a suit, wrote to one of the defendants therein 
that he would not press his claim against her 
and that, even if he got a decree, he would not 
execute it against her and asked her not to 
defend the suit. She did not defend the suit 
and a decree was also passed against her. The 
plaiutifi’s heir sought to execute the decree 
against her. The question for decision was 
whether the agreement was admissible in evi¬ 
dence, though unregistered, and whether it 
could be pleaded iu bar of execution. Held , 
the letter was not intended to be a release of 
the interest of the deceased plaintiff in the pro¬ 
perty concerned. The real purpose of the 
communication was only to inform the parti¬ 
cular defendant that the plaintiff agreed not to 
prosecute, anv further, his claim against her 
and, if it should happen that the decree came 
to cover the property olaimed by her, he would 
not execute the decree. Even if the portion of 
the letter relied on could be treated as a release 
and, therefore, not receivable in evidence a3 to 
such release, the document was clearly admissi¬ 
ble in evidence for the collateral purpose of 
proving that the deceased plaintiff was not to 
prosecute the suit or exeoute the deoree should 
the property be included in the deoree. These 
promises were independent of the alleged release 
and they were merely covenants not affecting 
immoveable property of the value of more than 
one hundred rupees. Application to exeoute 
the decree refused. KRISHNaM ACHARIAR v. 
RUKMANI AMM-\L, 15 M.L.J. 370. [R., 7 M. 

B.T. 278, 4 M.D.T. 229-31 M. 467 = 18 M.L. 

J. 542.] 

(16) — Civ. Pro.Code. 1882, ss. 278. 287, scope 
of —Rule of High Court under s. 287— Immove¬ 
able property in possession of third party , Potrer 
of Court to order sale of.— Under s. 287 of the 
Civ. Pro. Code of 1882 and the rules made 
under it by the High Court, a Court oannot 
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refuse to execute its own decree by ordering 
the sale of immoveable property, merely 
because a third party happens to be in legal 
possession. Rule I of the High Court Rules 
framed under 8. 287, which permits enquiry as 
to the judgment-debtor’s title, relates only to 
moveable property. Also a olaim preferred in 
the course of an investigation held under s. 287 
is not capable of being treated as a claim under 
s, 278, which latter section refers to claims to, 
and objections to attachment of, property 
attached. BHIKU BAD PATIU v. KHEMCHAND 
KUBERSHET, 14 B. 369. 

(17) — Execution of decree, Application for — 
Terms stick as “ dismissed " “struck off the file." 
M shelvedetc., Effect of. —The 14 dismissing,” 

striking off,” or 44 shelving” of an execution 
application is an order which may admit of 
different interpretations according to the cir¬ 
cumstances under which it has been passed. 
(4 C. 877, R.) If such an order is passed on 
the merits of the application ( e.g ., by a finding 
that a decree has already been fully satisfied or 
that the execution is barred by limitation or 
by some previous order which would operate as 
(res judicata) then, so far as the Court executing 
the decree is concerned, the application must 
be held to have been finally disposed of in a 
manner adverse to the applicant’s right to have 
the decree exeouted, and no further application 
for execution of the same decree can be enter¬ 
tained unless in pursuance of a successful 
appeal to a superior Court. But if such an 
order has been passed in consequence of some 
default of the applicant not going to the 
merits of his right to have satisfaotiou of his 
decree (eg., default in appearance, failure to 
pay process fees or to put in copies of papers 
called for, etc., etc-), in such oases, though the 
order may put an end to the particular applica¬ 
tion in which it was passed, it does not bar a 
subsequent application for execution, if the 
latter be made within the time allowed by the 
Limitation Act. The matter to be enquired into 
respecting such an order is whether or not the 
Court which passed it intended to and did judi¬ 
cially decide that the decree-holder’s right to 
have satisfaction of his decree was barred by 
some rule of law. If the Court did so deoide, 
then, the dooree-holder’s only remedy is by 
appeal, a fresh application for execution being 

barred. But, in other oases, another application 

is for execution admissible, subject always to 
the Law of Limitation. DHONKAL BlNGH v. 

Phakkeb Singh, 13 A. 84 = AW.N. 1893, 
36, P.B. [F., 15 A. 198, 18 M. 131, 76 P.R. 
1903*=* 170 P.L.R. 1903; Appl. t 17 A. 243; Appr 
20 A. 428 ; R., 24 A. 282. 20 P,L.R. 1903 = 90 
P.R. 1902, 13 P.L.R. 1905.] 

(18) — Civ. Pro . Code , 1877, s. 230, cl. 3— 
Meaning of the words 14 the last preceding appli¬ 
cation."-- The words “the last precoding appli¬ 
cation” in the above olauBe mean an application 
under b. 230, Oiv. Pro. Code, 1877, and not 
an application under Oiv. Pro. Code, 1859,' 

O. IV—23 
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Where, therefore, an application for execution 
under the Civ. Pro. Code, 1877, was disallowed 
as barred owing to want of due diligence on the 
part of the decree-holder to procure complete 
satisfaction of the deoree on the last preceding 
application under the Civ. Pro. Code, 1859, 
held, that such order was wrong, RAM KlSHEN 
v. SEDHU, 2 A. 273. [R. , 6 C. 504.] 

(19) — Execution of decree — Civ. Pro. Code . 
s. 230— Meaning of the ivord "granted," — Under 
8. 230 of the Civ. Pro, Code, after a decree is 
twelve years old, there is a prohibition against its 
being exeouted more than once, that is, an 
application for execution should not be granted 
if a previous application had been allowed 
under the provisions of that section. The mere 
filing of a petition with the result, that the 
application contained in it is subsequently 
struck off, cannot oe said to be a “granting ” 
of the application within the meaning of s. 230 
of the Civ. Pro. Code. And a consideration 
of the provisions of es. 245, 249 and 249 will show 
that there is a broad distinction between admit¬ 
ting an application for the purpose of issuing 
notice to the other side, and of hearing the 
objections that may be urged, and a decision of 
the Court as provided in s. 249 In other words, 
it is one thing to ask for execution of a deoree 
and another to have such application granted. 

Paraga Kuar v. Bhagwan Din, 8 A. 301 

; = A.W.N. 1886, 97. [ Appr ., 8 A. 536 ; R., 12 A. 
571, 18 A. 482, F.B.; D. t 15 A. 199.] 

(20) —Decree for possession by Civil Court — 
Civil Court only to execute it. — A Civil Court’s 
decree for possession of land oan only be 
exeouted by a Civil Court. Rajah 8UTTO 

Churn ghossaLi v. Gouree Persiiad Roy, 

13 W.R. 117. 

(21) —Application for execution of decree of 
appellate Court—Court to which application 
should be made. —The Court which passed the 
first decree in the suit is the Court to which 
an application for execution of the decree of 
an appellate Court should be made irrespective 
of any previous order referring the ease for exe¬ 
cution. RAM Jadub Sircar v. ameeroonissa 
BEEBEE, 13 W.R. 27. 

(22 ) —Execution of decree—Decree confirmed 
by appellate Court, —Where a deoree of the 
lower Court is confirmed by the High Court, the 
decree to be exeouted is the decree of the High 
Court aud not that of the lower Court 

Muhammad Altaf ali v. Bholanath A. 
W.N. 1882, 126. [R., 7 A. 366 = A.W.N 1885, 
67.] 

(23) — Decree sent for execution to another 
Court—Decree in excess of its pecuniary juris¬ 
diction — Procedure. —A Court to which a deoree 

i has been sent for execution has not jurisdiction 
to execute such decree, when it is in excess of its 

| pecuniary jurisdiction as an original Court, 
MAUNG MYAING v. ANAMAIil CHETTY, U.B. 

R. 1902-1908, Vol. II, Execution of decree, 5. 

(7 M. 397, 17 M. 309, Diss ; 12 B. 155, 16 O. 
457, 465, 9 P.R. 1901-1 P.L.R. 1901, F.) 
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Execution of Decree —continued. 

-3.— Application for execution and powers 

of Court — continued • 

(24) — Sending decree simultaneously to plural 
Courts — Ss. 290, 295 and 245, Civ . Pro. Code . 

—A Civil Court maysend a deoree simultane¬ 
ously to two other Courts for execution and 
issue process in execution itself without wait¬ 
ing for the reports of the other Courts. (14 M. 

I.A. 529, R.). 8. 245 prohibits the Court 

absolutely from taking action on an application 
for execution, until the provisions of s. 235 are 
complied with. The language of s. 245 is quite 
clear. The last sentence of paragraph 1 makes 
it plain that the only discretion allowed by the 
preceding paragraph is to either reject the 
application or allow it to be amended. No 
other course is permissible. As a rule the de¬ 
cree-holder can proceed simultaneously against 
both the person and the property of the debtor, 
and the Code merely gives the Court a discre¬ 
tion to refuse for special cause. MAUNG THA 
dun V. MAUNG Thin, U.B R. 1904, let Qr. f 

» ec ree, p. 1. 

(25) — Order of Court executing transmitted 

decree — Cou*t passing decree not competent to 
interfere with oyder. —Where the execution of a 
deoree is made over to a Court other than that 
which passed the decree, the Court executing 
the decree has authority to hear all objeotions 
and pass such orders, as if it were executing its 
own deoree, and an appeal will lie from any 
order so passed, in the usual course to the Judge, 
and the Court which passed the deoree has no 
jurisdiction to interfere with or set aside any 
order passed by another Court executing that 
deoree. MUNGLE PERSHAD v. GUDOOREE ! 
8INGH, 2 W.R. Mis. 17. j 

(26) — Order relating to mesne profits , execut¬ 
ing Court not competent to import into decree — 
Proper course by application for review. —Courts 
oannot, in execution, import new directions 
into any decree, or do anything except to give 
effect to the explicit provisions which the deoree 
oontains. The deoree in the present case 
contained no order for mesne profits, nor any 
words or directions which could be construed as 
giving mesne profits. The proper course for 
the appellant, therefore, did not lie in execu¬ 
tion. He ought either to have procured the 
insertion into the deoree of an order for mesne 
profits at the tim6 of judgment, or he ought to 
have applied for a review. JUGDEB NARAIN 

Singh v. The Court of Wards, 3 W.R., 

Mis., 9. 

(27) — Court executing decree , if can question 
jurisdiction of Court passing it .—The Court 
charged with the execution of a decree can 
consider the question as to whether the Court 
which passed the decree had jurisdiction to j 
pass it, unless the deoree itself precludes that ] 
question. Imdad v. JAGAN Lad, 17 A. 478 = 
A.W.N. 1898, 109. (II A. 314. 15 B. 219, R.) 
[R., 1 O.C. 49, 14 C.P.L R. 92, 7 O.C. 199, 
48 P.R. 1906 = 104 P.L.R. 1906 ; JD., 21 B. 

, 456. J 

(28) —Execution of decree—Whether Court 
can refuse eo execute decree on equitable grounds 
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-3.—Application for execution and powers 

of Court — continued . 

— Court executing a decree cannot go behind it, 
—In execution of a decree, mense profits were 
reoovered from one of the defendants in a suit, 
who thereupon sued the other defendants for 
contribution, and obtained a decree. In further 
execution proceedings in connection with the 
first decree, it was decided that mesne profits 
were not recoverable under it. Held, in an 
application for execution of the decree in the 
contribution suit, tbat it was not competent to 
the Court to go behind the deoree and refuse to 
execute it, on the ground that it would be 
inequitable to execute it, as it was passed on 
the wrong supposition that mesne profits were 
recoverable under the first deoree. RAMPHAL 

Rai v. Ram Baran Rai, 5 A. 53 = A.W.N. 
1882, 151. 

(29) —Execution of decree—Court executing a 
decree not to go behind its terms. —Where a 
decree is unambiguous, the Court executing it 
must exeoute it according to its terms and is 
not entitled to inquire whether the deoree is 
right or wrong in law. BADSHAH BEQAM v. 
MUSAMMAT HardAI, AWN. 1898, 17. (IS 
A. 174, R.) [D., 20 A. 397.] 

(30) — Executing Court, power of, to go behind 
decree—Contract tn derogation of decree — Con¬ 
tract prior to decree , not to execute it, effect of — 
S. 244, Civ. Pro. Code , 1882 (s. 47, present 
Code). —The Court executing a decree oanDot 
go behind it. or question its validity (22 B. 475, 
23 C. 639, 17 B. 23, Relied on.) [R. t 7 O.C. 
199.] A contract made between the parties to 
a suit iD derogation of a deoree which may be 
passed in future cannot form the subject of an 
enquiry under s. 244, Civ. Pro. Code, in a pro¬ 
ceeding for the execution of the decree. An 
agreement not to execute a decree, if effect is 
sought to be given to it in execution proceed¬ 
ings, must be a transaction between the parties 
subsequent to the decree, and not one whioh 
would make the deoree itself void as being in 
contravention of the agreement. (17 B. 23, R. \ 
22 W.R. 194, D.) Questions under e. 244, 
cl. (c), relating to the execution of a decree and 
arising bet ween the parties to a suit in which 
the decree was passed, or their representatives, 
must be such as have reference to matters aris¬ 
ing subsequent to the passing of the deoree and 
not antecedent to it. CHHOTI NARAIN SINGH 
v. MUSSTT. RAMESHWAR KOER, 6 C.W.N. 
796. [F. t 31 C. 179.] 

( 31 ) —Execution of decree—-Competency of 
Court to go behind terms of decree — Civ. Pro . 
Code , s. 266.—A Court executing a decree 
must accept and enforce the deoree as it stands 
and is not competent to inquire whether it is 
or is not capable of execution in the sense of 
s. 266 of the Civ. Pro. Code, or to go behind 

its terms or modify it. TOTARam v. DWARKA 

PRASAD, A.W.N. 1888, 69. 

(32) — Executing Court not to go behind 
decree. —A Court executing a deoree oannot go 
behind the deoree presented to it for execution. 

4 
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Execution ot Decree —continued. 

"■■"'8.—Application fot execution and powers 
of Court— continued. 

but must exeoute it,whether it is legal or illegal, 
provided that it is capable of execution and the 
application is duly made within time. BADAJI 
VITHOBA V. BADKRISHNA RAOJI. 9 C.P.L.R. 
186. (17 0. 699, R.) [R., 16 C.P.L.R. 141; 

F. t 14 C.P.L.R. 92,] 

(33) — Court executing decree , xohether can 
question validity of decree .—Unless the terms 
of a decree should be found to be ambiguous, 
the executing Court is bound to give effect to 
the terms of it as conclusive between the parties, 
whether there may or may not be objections 
in point of law. Also ambiguous terms in 
documents and decrees should be construed 
rather to make them accord with law than to 
make them conflict with it. MAHARAJAH 

of Bhartpur v. Rani Kanno Dei, 23 A. 
181-3 Bom. L.R. 51-5C.W N. 137 = 28 1.A. 
33, P.C. = 7 Sar. 792. [F., 31 C. 922 = 8 C.W.N. 
264; R 1 8 L.R. 98, 9 O.L.J. 288.] 

(34) Power of executing Court to question 

validity of decree. — Whether it bo a good or a bad 
decree, the Court executing the decree cannot 
call it in question, but must execute it. KASHI 
PERSHAD 8INGH V. JAMUNA PERSHAD 8AHU, 
31 C. 922. (23 A. 181, R.) 

(35) Execution of decree—Duty of executing 
Cou>r ( .—The Court executing a decree as such 
cannot outer into the question whether the 
deoree is right or wrong. It is bound to exeoute 
it according to its terms, where there is no 
ambiguity about it. PlRBHU NARAIN SINGH 
▼, RUP 8INGH, 20 A. 397 = A.W.N. 1898, 93. 

(36) — Questions within the jurisdiction of the 
Court of execution .—A Court executing a decree 
for possession against R could not decide 
whether he was entitled to resist the execution 
on the ground that he had a title independent 
of that deoree. If it did decide it, it was bevond 

ifcB jurisdiction. Kaidash Chandra Mandal 
v. Ram Narain Giri. 4 C L.J. 211. [R. 12 

C.W.N. 292 = 7 C.L.J, 504.] 

(37) Decree against joint judgment-deb tors 
--Power of executing Court to order eoxcution 
iH certain order. Where a deoree was passed 
jointly agaiDSt several persons, it is not within 
the power of the executing Court to make any 
direction to the decree-holder to proceed to 
exeoute his deoree first against one debtor, and 
if that does not satisfy the deoree, to proceed 
against the other debtors. Ram COOMAR 

Chowdhry v. Ram Mohun Chowdhry, 5 

W.R., MU., 44. 

(38) — Execution of decree—Variation by exe- 
Cttitup Court. —It is beyond the power of the 
Recorder of Rangoon to substitute for the 
decree of the High Court a new deoree altogether, 
even by consent of parties. AZIM NUDDAH 

* MOODEEN V. CRUIK8HANK, 11 B.L.R. 67. 

-Cottrf executing decree , power of , to 
nWer decree. —A Court which exeoutea a deoree 

p ^ er *° modify or alter it. Teja 

ial 10 w.k a m abayan Bn,OH * 1 ■.*••*.*• 0 ., 
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-3-—Application fop execution and powers 

of Court — continued . * ' ~ 

(40) -Execution of decree—Decree, addition to 
or alteration of—Appellate Court.— It is not 
competent to the appellate Court, in a matter 
arising in execution, to add to or alter the 
deoree ? BECHARAM PAUD v. BHUGWAN 
CHUNDER GHOSE, 3 C.L R. 622. 

(41) Execution — Appeal.— An order by a 
Judge reiusing to execute the decree of a 8mall 
Cause Court is appealable. DELAWAR Ali v. 

' DABEE PERSHAD, 11 W.R. 203. 


(42)—Ac* XX III of 1861, s. 36— High Court 
when competent to direct lower Courts to take 
security in executing decree— Under c. 36 of Aot 
XXIII of 1861, power is given to the appellate 
Court (i.e., in a case in which an appeal has 
been actually preferred) to direct the lower 
Court which pronounced the deoree to take 
security for the execution of the deoree. But 
this cannot be taken to enable the High Court 
to give any suoh direction to the lower Courts, 
when no appeal has been preferred to it. In 
re BHUGWAN CHUNDER GHOSE, 6 W.R. Mis. 
15. [D. t 6 W,R. Mis. 49.] 


<5)—Execution of decree— Decree allowing 
claim in general terms—Contents of application 
for execution Mode in which assistance of 
Court is required—Separation of share—Civ 
Pro. Code. ss. 235, 265 — Costs.— A deoree 
provided that “ the whole of the claim is 
decreed in favour of the plaintiff appellant,” 
but contained no specification of the relief 
granted. The plaint prayed for the separate 
pos^espion of a share of undivided property. 
Held that, though the decree should have con¬ 
tained in itself a specification of the relief 
granted, the absence of Buoh specification W 38 
merely an irregularity, and the deoree was not 
incapable of execution, but the relief asked for 
in the plaint should be read into it. A deoree* 

holder, whose decree entitled him to separate 
possession of a share of an undivided estate 
applied under e. 235 of the Civ. Pro. Code 
to the Court executing the deoree for “ posses¬ 
sion according to procedure ” and did not 
otherwise specify the mode in whioh the assist¬ 
ance of the Court was requested. Held , that 
the application was rightly made, not to the 
Collector but to the Civil Court, whioh alone 
could order execution of the decree ; but that 

in execution the Civil Court should order the 

Collector to aot under s. 265 of the Code. Held, 
also, that as it appeared that there would have 
been no appeal to the lower appellate Court, 
or the High Court if the decree-holder had been 
more precise in framing his application for 
execution, his appeal should be allowed without 
^ADP KUAR v Bisheshar KUAB, 

75 ' 6 A 742 > A.W.N. 

1908,257.] a 

(44) Act XXIII of 1861, s . II— Parties to 
suits—Execution of decree.— Under s. 11, Aot 
of 1861, only orders whioh determine 
questions arising between parties to the suit in 
whioh the deoree was passed and relating to the 
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-3.—Application for execution andpowers 

of Court— continued . 

execution of tbe decree are appealable. HAJEE 
KaLUB HOSSEIN V. SHEIKH DEEN ADI, 4 N. 

W.P. 2. 

(45i— Civ . Pro . Code, s. 43— Decree granting 
several reliefs of different nature , execution of , 
67 / different applications . — On the contention, in 
this case, that s. 43 of the Oiv. Pro. Code, 
applies to proceedings in execution of decrees, 
and that, therefore, the present application in 
execution of a deoree, for possession of the 
property decreed thereby, oannot be enter¬ 
tained by reason of the plaintiff, in a prior 
application, having applied for execution of the 
deoree in respeot only of the damages and costs 
deoreed, held that s. 43 of tbe Code provides 
the rule to be followed in the inception and 
framing of a suit by a person having olaims 
against another in respect of one cause of 
action. Th 6 section oannot therefore apply to 
proceedings in execution of a decree, in which 
the oause of action, in respect of which the 
suit was brought, has merged. Consequently 
where a decree gives reliefs of different kind?, 
such as a decree for possession and a decree for 
costs, there is nothing in s. 43 or any other 
section of the Civ. Pro. Code, to prevent sepa¬ 
rate and successive application for execution 
as regards eaoh of them. SADHO SARAN v. 
HaWAL PANDE, 19 A. 98, F.B. = A.W.N 1893, 
37. (N.W.P. 1875, 95, 18 C. 515, cited.) 

(46) — Separate and successive applications for 

execution of decree—Reliefs of different charac¬ 
ters .—When a decree gives reliefs of different 
characters, such as a decree for possession and 
a deoree tor costs, there is nothing in the Code 
of Civil Procedure which prevents separate and 
successive applications for execution, as regards 
each of such reliefs. RADA KlSHEN DABB v. 
RaDHA PERSHAD 81NGH, 18 C 515. [F., 19 

A. 93, F.B. = 13 A.W.N. 1893, 57.] 

(47) — Uncertified adjustment of decree — 

Court 1 s jurisdiction to execute it—Execution of 
decree by wrong person in the name of decree- 
holder — Effect—Duty of Court .—Where the 
compromise has not been certified to the Court 
the deoree remains, so far as the Court is con¬ 
cerned, an unsatisfied decree, capable of being 
exeouted, and the Court has jurisdiction to exe¬ 
cute it. [F., 21 B. 463; £., 17 M. 58 = 3 M. 
D.J.211, 13 C.W.N. 710, 19 M. 219.] Where 
the execution proceedings are instituted in the 
name of the deoree-holder, they cannot be 
held to be void, because they were instituted 
by a person who had no authority to institute 
them. And neither the Court nor the auction- 
purohaser is bound to enquire whether the 
application was made by the real judgment- 
creditor. MOTHURA MOHUN GHOSE MON- 
DUL v. AKKOY KUMAR MlTTER. 15 0. 557. 
£F., 21 B. 463 ; R. 9 17 M. 59 = 3 M.D.J. 211, 
19 M. 2 IS 1 ' 

\ .4ft . v i "• 'l ./ v • 

(48) —Jurisdiction to execute, Finding as to — 
Necessity of finding — Evidence .—There must be 
a dear finding, on the evidence, as to whether 
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of Coart— continued . 

the subject-matter of a suit was within the 
jurisdiction of a Court at the time when the 
application for execution was made to deter¬ 
mine whether the Court has jurisdiction in the 
matter. ISHAN CHUNDER ROY v. TARRUCK 

Chunder Bhttacharjee, 18 W.R. 278. 

(49/— Practice — Decree of District Court- 
Execution by High Court .—On the application 
of the plaintiff for execution of a deoree obtained 
in the Court at Patna against the defendant 
who was resident in Calcutta, a copy of the 
deoree was forwarded to the High Court of 
Calcutta, in order that execution might be 
taken out there. The deoree being more than 
a year old, the plaintiff applied to tbe High 
Court for a rule calling on the defendant to 
show cause why execution should not issue. 
Held, that the application should be made to 
tbe Court at Patna, and on such application 
being made and leave being granted, the High 
Court would issue execution. The functions 
of the High Court, in respeot of the execution 
of a deoree of another Court, were limited to 
effecting execution, and to the matters arising 
out of the proceedings in execution. Whether 
or not the applicant had a right to obtain exe¬ 
cution must be judged of by the Court in whioh 
the record was. JaDU ROY v. FARREBB, 6 
B L.R. App,, 66. 

(50) — Jurisdiction of Court of district other 
than that in which decree passed—Civ. Pro. Code t 
1859, s. 287.—Where a Court whioh had to 
execute a decree was not the Court which pass¬ 
ed it would not have jurisdiction in the matter 
of executing the deoree, excepting such as it 
may obtain in pursuanoe of the provision of 
s 287, Civ. Pro, Code, 1859, whioh did net 
give it any jurisdiction to entertain or to deter¬ 
mine any question as to the right of the person 
asking for execution to have that execution. 
MUSSAMUT DHUNESH KOEREE V. OOBFUT 
HOSSEIN, 21 W.R. 219. 

(51) —Competency of Court to execute decree 
outside jurisdiction .—Under the Code of Civ. 
Pro., 1882, a deoree oouldncl be executed out¬ 
side the jurisdiction of the Court executing the 
same. BlSSESSARNATH TAHUTDAR v. LOK- 
NATH BANI, 11 C.P.L.R. 148. (6 A. 243, F. \ 12 
B. 44, R.) 

(52) — Compromise , Decree pasesd on—Sale of 
immoveable property, decree for , in simple money 
suit—Immoveable property , outside local juris¬ 
diction of Court passing decree. Execution 
against — Jurisdiction — Transfer of simple 
money-decree — Decree passed on compromise, 
objection as to validity of — Civ . Pro . Code, 
s , 248.—In deoree for money, it was added 
that, in case of default, the judgment-debtors 
share in a certain village might be sold accord 
ing to law. The deoree-holder applied for exe¬ 
cution of his deoree, and, as the share was out¬ 
side the local jurisdiction of the Court, be 
applied for a transfer certificate. On certain 
objections taken by the judgment-debtors, quo 
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o! whom was a minor, it was held that the 
Court had no jurisdiction to pass a decree 
for the sale of the property, to which the 
application for execution related, as the suit 
was not one for the sale of it ; but that the 
decree could be transferred for execution as a 
simple money-decree. Held, further, that a 
decree passed in a compromise is valid, until 
set aside in a regular suit instituted for that 
purpose. Whether it was passed in a suit, in 
which no guardian ad litem for the minor was 
appointed, or on a compromise without the 
consent of the Court, are questions which can¬ 
not be considered on an application for execu¬ 
tion or by a Court executing the decree, 
CHEDU v. PARAGI, 5 O.C. 9. 

(53) —Order of the Revenue Court not capable 
of execution by a Civil Court. — A Revenue 
Court’s order awarding to a person a specified 
share of the village common land on partition 
cannot be executed in a Civil Court. NiDHAN 
8INGH v. ATTUR 8INGH, 84 P.R. 1869. 

-(54) —Execution of decree — Sale , objections 
to— Investigation of claims. —A dooree-holder 
got a money decree with a declaration of the 
liability to sale of certain properties mortgaged 
to him for the satisfaction thereof. In regard 
to one of these properties, called Belsool, the 
decree-holder on 6-2-1867, petitioned the Court 
that as it had been sold by the judgment- 
debtor to one Heera Lall, it might the exempted 
from sale. Tac judgment-debtor admitted the 
sale of Belsool to Heera Lall, but subsequently 
petitioned that Belsool might be sold first and 
the rest of the properties in suooeseion. The 
Judge accordingly on the 10th December, 1867, 
passed an order that Belsool should be first 
sold and the rest of the properties afterwards, 
but Heera Lall was no party to that order. 
Subsequently Heera Lall petitioned that Belsool 
might not be sold as the dooree-holder had 
himself prayed for its exemption from sale and 
as the judgment-debtor admitted that ho had 
oonveyed it to Heera Lall by a deed of sale. 
The Principal Budder Ameen however, consid¬ 
ered that the Judge’s order of the 10th 
December, 1867, precluded him from sanction¬ 
ing the prayer as he bad no jurisdiction. Held , 
that the Principal 8udder Ameen had erred in 
law is not exercising a jurisdiction which it was 
in his province and power to exercise ; that 
*be order of the Judge, dated 10-12-1867, in no 
way affected the petitioner, Heera Lall be¬ 
cause he was no party to it ; and that it was, 
therefore, open to the Principal Sudder Ameen, 
»b far as Heera Lall was concerned, to investi¬ 
gate his objections in the execution department 
and pass suitable orders, LALLA Heera 

Lam, v. Monee Roy, ll W,R, 202 . 

(55)— Execution of decree—Objection to exe¬ 
cution by person not party to suit—Jurisdiction, 
/aiiure to exercise—Extraordinary jurisdiction 
— Cfp. Pro. Code, 1882, s. 622 («s. 115, new 
<soae ),—A person, not a party to a suit, is not 
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entitled to object to the issue of an order for 
execution of the decree therein. A Court having, 
at the iustanoe of a person not a party to a suit, 
refused to pass au order for the execution of the 
decree on the judgment-creditor’s application, 
held, that in omitting to make suoh an order 
the Court failed to exercise a jurisdiction vested 
in it by law and that s. 622, Civ. Pro. Code, 
was therefore, applicable. NATHUBHAI MUE- 
CHAND v. NANA BABU, 19 B. 844. 

(56) — Execution of decree—Mesne profits, pro 
forma defendant, not liable for. —Where in a 
suit for possession and mesne profits, no speoific 
mention a9 to mesne profits is made in the 
decree (the decree merely declaring that the 
plaintiff’s suit be decreed) the Court executing 
the decree must look to the plaint to see from 
whom the relief granted is to be obtained, and 
ought uot to allow exeoution to issue against a 
pro forma defendant against whom no relief 
was claimed. MONO.TAN V. KASHI NaTH PAN- 
DAY, 3 C L.R. 303. 

(57) — Mesne profits — Larger amount than 
that claimed in plaint found due in execution. 
—Where, in a suit for possession and for mesne 
profits which were approximately estimated and 
claimed, the decree leaves the mesne profits 
to be ascertained in execution, the plaintiff is 
entitled to a larger amount of mesne profits 
than that claimed in the plaint, on payment of 
further Court-fees, if suoh is found due to him. 
A Court, in execution of a decree, cannot look 
behind the decree, when it does not limit the 
amount of mesne profits to be awarded. JADOO- 

many Dabee v. Hafez Mahomed ali 
Khan, 8 C. 293. (6 C. 474, D.) 

(58) — Civ. Pro. Code , s. 583 — Claim for 

mesne profits on restoration. — A decree for pos¬ 
session of immoveable property was executed 
pending an appeal from it. Tbe appellate 
Court however reversed the lower Court’s de¬ 
cree. The appellant sought to recover mesne 
profits also in execution, which the lower Court 
did not allow. Held, s. 503 was wide enough to 
give him the relief without directing him to a 
separate suit. KAEIANASUNDARAM v. EGNA- 
VEDESWARA, 11 M. 261, [Avpr 21 C. 989 ', 

R., 4 O.P.L.R. 167 ; D. % 24 M. 341.] 

(59) — Subject-matter affected by decree — Ques¬ 
tion for executing Court —Evidence—Separate 
suit — Judgment-debtor — Burden of proof.— 
With regard to the subject-matter which a de¬ 
cree affects, the Court executing suoh decree it at 
liberty to take evidence to ascertain what it is 
and it should not refer the judgment-creditor 
for that purpose to a regular suit. Where a 
judgment-debtor contends that the property 
specified by the judgment-oreditor is not what 
the deoree deals with, it is inoumbent on him 
to point out the actual property concerned. 

bhugobat Singh v. ram adhin bingh, 32 

W.R. 480. 



363 


THE ALL INDIA DIGEST. 364 


Cxecutloo of Decree— continued. 

-3.—Application for execution and powers 

of Court — continued • 

(60 ) —Execution of decree—Questions to be 
decided in — Not by separate suit .—When one of 
three persons who were parties to a suit, makesan 
application alleging that the other two persons, 
who were the only parties in the execution pro¬ 
ceedings, are colluding to defraud him, that is, 
a matter between parties to a suit and should, 
therefore, be decided in the execution depart¬ 
ment. Rahiuan v. PachaJ M. 283. [12. , 7 
M. 255, 15 C. 437 ; D.,5P,R, 1907 = 40 P.W.R. 
1907 = 23 P.L R, 1908.] 

(61) —Execution in excess of decree—Power of 
Court to order restitution in execution proceed¬ 
ings — Regular su\t % Necessity for — Inherent 
powers of Court .— A suit for confirmation of 
possession was brought and the plaintiff got a 
decree. Though his deoree was only for 
confirmation of possession, he applied for 
delivery of possession in execution, which was 
granted him. In the execution proceedings, 
he admitted receipt of possession. The defend¬ 
ant appealed and the deoree was reversed. 
The defendant then applied for restitution of 
possession alleging that he had been dispos¬ 
sessed. The plaintiff urged that, if the Court 
had put him into possession, it had dene wrong 
and gone beyond the terms of the deoree and, 
therefore, the defendant should be relegated to 
a regular suit. This objection was overruled 
and, on appeal, the Judioial Commissioner con¬ 
firmed it. The plaintiff, thereupon, appealed 
to the High Court. Held , the Court has 
inherent power to order restitution of property, 
which has been improperly taken and there is 
no reason why the defendant should be rele¬ 
gated to a separate suit. MUNSHI OiNESH 

Proshad v. Shankar Chowdhry, 9 C. W.N. 
381 = 2 C.L.J. 537. (21 C. 989, 14 C. 484, I 

Rel. on.) 

(62) — Civ. Pro. Code, 1882, s. 583— Execution 
of decree — Reversal cn appeal—Power of Court 
to award restitution — Jurisdiction of executing 
Court. —The procedure which s. 583 of the 
Civ. Pro. Code, 1882, provides for obtaining any j 
benefit (including restitution or otherwise), to 
which the successful party may be entitled 
under the appellate decree, is not confined to 
cases in which restitution is provided for by the 
deoree itself. A brought a suit against B to 
recover certain timber or damages, and obtained 

a decree, which was upset on appeal by B. 
Meanwhile in execution of this decree, A had 
the timber sold. Thereupon, B made an applica¬ 
tion to the Court of first instance in execution 
of the decree of the appellate Court to have the 
timber restored to him or to recover Rs. 13.325 
damages. On objection taken by the plaintiff 
that the defendant cannot make this claim in 
execution, but must bring a suit for the pur¬ 
pose, the Court of first instance awarded, over¬ 
ruling the objection, Rs. 5,000 damages to the 
defendant (the pecuniary limit of its jurisdiction 
being only Rs. 5,000). On appeal, it was held 
that the matter oan be dealt with in execution, 
and that the jurisdiction of the original Court 
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in exeoution continues in all matters, and is 
not ousted by the circumstance that the value 
of the qustion in exeoution exceeds the limit 
of suits within the Court’s original cognis¬ 
ance. Held , further, that such Court (in this 
particular case) was not limited in its award to 
the sum of Rs. 5,000. BABVANTRAV OZA v. 
Sadrudin, 13 B. 483. [R., 21 C. 989, 4 

M.L.J. 1 = 17 M. 82.] 

^63 )—Suit for possessicn and declaration of 
title under wusseutnamah— Property sold in exe¬ 
cution of decree — Eraudulent execution during 
disability of baireddecree—QuestiohfcrtXicutinq 
Court.-- In a suit for declaration of title and pos¬ 
session and under a wusseutnamah of property 
sold in execution of a decree, the plaintiff stated 
that execution had been fraudulently taken out 
during his minority, of a barred deoree held that 
the question was one for the Court executing the 
deoree and not for a separate suit. NAJABUT 

adi Chowdhry v Busseeroddah Chowd¬ 
hry, 20 W.R. 3 = 11 B.L.R. 42. 

(64) — Decree against minor — Objection dur¬ 

ing execution invalid — Remedy .—In the exe¬ 
cution of a deoree against a minor, the Court 
cannot inquire whether or not he was properly 
represented by bis guardian. It is bound to pre¬ 
sume that the deoree has been rightly passed, 
and to execute it according to its terms. If the 
minor complains that he was not a party to the 
suit because not properly represented, he should 
either apply for review of judgment or file a 
regular suit to procure an injunction to restrain 
the execution of the decree. NAWAB MAHO¬ 
MED Nooroollah Khan v. Har Charan 
HAT, 6 N.W.P. 98. [R., 23 A. 459.] 

(65) — Decree — Execution — Compromise of 
claim—Stay of execution—Power of Court .— A 
Court executing a decree is bound to have re¬ 
gard to the decree and to any adjustment of 
th6 decree which the parties may agree to bring 
to its notice. Where, after a decree was passed, 
both parties in ignorance of the deoree, com¬ 
promised the claim, a Court executing the 
decree cannot take notice of this compromise, 
except by consent of the parties. Where one 
of the parties to the compromise disavows it, 
theo, the remedy of the other party is to file a 
now suit to establish his rights under the com¬ 
promise. He cannot, by an application in the 
execution department, rely on the compromise 
to arrest the execution of the deoree. JHUN- 
DOO v. HIMMUT, 3 N.W.P. 81. 

(66) — Decree — Declaration or injunction- 
constructions by decree-holder ~ Executing 
Court not entitled to order demolition . Where 
the effeot of a deoree is to declare the plaintiff s 
right to build over a certain area arid prohibit 
the defendant from interfering with such right, 
if the decree-holder makes any constructions 
contrary to the right which the decree has de¬ 
clared, that is a matter which does not relate'.to 
the execution* discharge or satisfaction of the 

# ^ A ) * t • | ^ ^ ^ 
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deoree, and the Court has no power to enter 
into it in execution-proceedings. If the deoree- 
holder has exceeded his rights, the judgment' 
debtor should seek remedy by suit. SAUDAGAR 
MAti V. GOPI, 2 A.L.J. 573. 

(67)— Decree-holder , whether benamidar or 
not—Question cannot be gone into execution 
proceedings .—The question whether a decree- 
holder is only a nominal deoree-holder for the 
benefit of some body else cannot be investigated 
in execution. VEERABHADRA RAZU v. JAGAN- 
NADHA RAZU, 3 M.L.J. 220. 

(63) — Application for execution by benamidar 
of purchaser of rights of decree-holder—Right of 
judgment-debtor. —The appellant claiming to 
have purchased the rights of th6 original decree- 
holder applied to the Court 1 or recognition of 
the assignment of the decree and stated that he 
would present a separate application ?cr execu¬ 
tion. The judgment-debtors objected that the 
appellant was the benamidar of the purchaser 
of the decree and wae, therefore, not eutitled to 
take out execution. The lower Courts decided 
this question against the appellant. Held , 
that there was evidence to support the finding 
of fact and that the judgment-debtors were 
entitled to insist upon the name of the real 
purchaser being entered on the record, Mo- 
HAAIMAED AKBAR KHAN v. NAWAB SHAH 
ARA BRGAM, 7 0 C. 229. 

(69 )—Hindu Law — Mitakshara—Execution 
of decree—Infant member of joint family. born 
after mortgage decree, if a proper party — Infant 
born more than three years before application 
for execution —Joint family—Represfnlativc of \ 
judgment-debtor—Mortgage decree, if binding 
on the infant. — The term, “ representative” as 
used in s. 244, Civ. Pro. Code, 1882, mean 9 not 
merely the legal representative in the sense of 
the heirs, ereoutors or administrators, but in¬ 
cludes any representative in interest, that is, 
any transferee of the interest or the decree- 
holder or judgment-debtor, who, go far as such 
interest is concerned, is bound by the decree. (24 
C» 62, 26 A. 447, R.) To determine whether 
a particular person is a representative of a 
party to the suit, the two tests to bo applied are, 
first, whether any portion of the interest of 
the deoree-holder or of the judgment-debtor, 
which was origiually vested in one of the par¬ 
ties to the suit, has, by aot of parties or by 
operation of law, vested in the person who is 
sought to be treated as representative, and, 
secondly , if there has been a devolution of 
interest, whether, so far as such interest is 
concerned, that person is bound by the deoree. 
Where the entire interest in the properties 
mortgaged is vested in the original judgment- 
debtors, who are parties to the mortgage suit, 
and a son of one of the judgment-debtors, a 
member of the joint Mit'ikshaia family, is, 
born after the mortgage-decree, the immediate 
effect of his birth is, that the aggregate of rights 
then vested in his grand-father, bis father and 
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his two unoles, becomes vested in him conjoint¬ 
ly with them. By reason of the birth of the 
son, there is a transference of interest in the 
eye of the law. To the extent of this interest, 
the son is a representative of one of the parties 
to the suit, namely, his father. It is, on prin¬ 
ciple, strictly analogous to that of the transfer 
of the equity of redemption of the judgment- 
debtor, in whole Gr in part,after the mortgage- 
decree has been made. The purchaser of a 
fragment of the equity of redemption after the 
decree is a representative of the judgment- 
debtor, whether he acquires his interest under 
a private alienation or by a judicial sale, (16 A, 
286, 26 A. 447, 11 C.W.N. 495, R.) The son 
is also, to the extent of the interest acquired by 
him by birth, bound by the mortgage decree 
made before his birth. A son cannot object 
to alienations validly made by his father 
before he was born or begotten, because 
he could only by birth obtain an interest in 
property which was then existing in his ances- 
I tors. (8 W.R. 15, 1 I.A. 321 = 14 B.L.R. 187, 
3 Agra 432, R ) As, in the case of a mortgage 
suit, the Its continues after the decree nisi, and 
the doctrine of the lispendens is applicable to pro¬ 
ceedings to realise the mortgage after the deoree 
for palo, the son, wbo, by reason of bin birth 
subsequent to the mortg>ige-decree, acquired an 
interest in the mortgaged properties, wruld be 
bound by the proceedings in execution, though 
not brought before the Court. (2 C.L J. 288, 
R ) But even though be may be so bound, the 
mortgagee-decree holder is entitled to treat him 
as a repiesentative of one of tbo parties to the 
suit and to bring him before the Court, with a 
view to avoid possible disputes and complica¬ 
tions in future. A.TODIIYA v. HARDWaB ROY, 

9 C L J. 483 = 1 Ind. Cas. 213. 

(70) — Civ. Pro . Code % 1859, ss. 17 (1), 115 
— Representative of deceased judgmer t-debtor 
applying for execution of decree—Powers of 
attorney unnecessary—Duty and limitation of 
executing Court. —Where one of several represen¬ 
tatives of a deceased judgment-creditor applied 
for the execution of a decree, the general powers 
of attorney contemplated by s. 17, cl. 1, of Aot 
VIII of 1859 are not necessary ; but it is suffi¬ 
cient, if the applicant is empowered under 
s. 115 to Aot for the other representative?. Held , 
also, that in executing the decree of a Court of 
competent jurisdiction, the executing Court is 
incompetent to question the validity of any 
portion of it. Its duties are only of a minis¬ 
terial oharaoter. Ambaram HARIVALBABH- 
DAS v. Himatsing Kalianji, 2 B.H C. 103. 

(71) — Failure to take out certificate under Act 
XXVII of 1860 — Application for execution by 
heirs of judgment-creditor — Evidence as to bona 
fides.—There is nothing in the law which lays 
down that the failure of the heirs of a judg¬ 
ment-creditor to take out a certificate under 
Aot XXVII of I860 must prevent a Judge from 
taking evidenoe as to the bona fides of their 
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application for execution. KALEE CHURN 

Singh v. Ram Surun Singh, 11 W.R. 204. 

(72) — Construction of decree — Execution — 
Joint decree-holders — Application by one , when 
maintainable .—Where one of several joint 
decree-holders made an application for the 
execution of the whole deoree and he alleged that 
the other decree-holders had assigned to him the 
interest of them all, and the latter also made 
an application intimating that they had no 
objection to the execution of the decree at the 
instance of their assingnee, the applicant. 
Held , that the application was maintainable. 

Krishna Kissore Chakravarti v. sukha 

SINDHU SANYAli, 10 C.W N. 1000. 

(73) — Partition-decree—Application by de¬ 
fendant co sharer to be put in possession of share 
allotted to him, maintainability of .—In execu¬ 
tion of a partition deoree, one of the defendants 
to the suit made an application to be pub in 
possession of the share allotted to him and the 
Court passed an order as prayed for. Against 
this order, an appeal was preferred by tbe other 
defendants on the ground that the applicant did 
not pay the Court-fees as he should have done. 
Held, a decree in a suit for partition i3 not, like 
a deoree for money or for the delivery of specific 
property, a decree in favourof the plaintiff only. 
It is a joint declaration of the rights of the 
persons interested in the property of which 
partition is sought and is a decree in favour of 
each sharer. The partition is dealt with as a 
whole and cannot be split up by regarding only 
the share allotted to plaintiff without reference 
to what is allotted to the various defendants. 
The order of the lower Court was oorrectly made. 
WASDEO v. RUP CHAND, 23 P.R. 1905 = 13 
P.L.R. 1903. 

(74) — Decree against manager — Executio>i 

proceedings — Right of decree-holder to show 
that debtor was sued in representative capacity, 
—Where a deoree has been obtained against the 
manager of a joint Hindu family, the decree- 
holder can show in execution proceedings that 
the deoree has been obtained against him in his 
representative capacity. KESHEO Rama- 
CHANDRA V. JAWAHIR KUWAR, 16 C.P.L.R. 
19. (12 A. 313, 20 B. 365, 17 O. 711..F.; 11 

M. 413, Not F.) 

(75) — Execution of decree — Absence of proof 
of assignment. —An application for execution 
of a deoree was made by the son of the decree- 
holder. The decree-holder being alive and the 
applicant not holding any authority from his 
father to act on his behalf, held that the appli¬ 
cation should be refused. ANTAJI v. DURGA 

Prasad, A.W.N. 1884, 89. 

(76) —Application for—by minor representa¬ 
tives of deceased decree-holder , more than three 
years from last application bp latter but within 
three pears from latter's death—limitation 
Act . s. 9 —The minor grandsons of the decree- 
holder, in this case, took out execution ; of the 


deoree, through their next friend beyond three 
years of the last application but in by their 
grandfather, though within three years of his 
death. The executing Court dismissed their 
application as barred by time. Held , on revi¬ 
sion, time having once commenced to run from 
the date of the last application by tbe grand¬ 
father, the fact that the present applicants 
were minors, when they became entitled to 
apply, could not stop the running of time, be¬ 
cause s. 9 of the Limitation Act provides that, 
when once time has begun to run, no subse¬ 
quent disability or inability to sue stop3 it. 
The disability in the present case is a subse¬ 
quent, not an initial, disability and the appli¬ 
cants oan derive no benefit from the provisions 
of s. 7 and their application is, therefore, time 
barred. SITARaM v. Tukaram, 1 N L.R. 180. 
(20 C. 714, 22 A. 199, 25 M. 431, 29 B. 68, R.) 

(77) — Suit to recover possession of land — Ap¬ 
peal by some of the defendants—Reversal of 
decree on a common ground , effect of—Second 
appeal — Omission to bring' in z and substitute 
the heirs of deceased deiendants, effect of. — In a 
6uit to recover possession of certain land, the 
plaintiff obtained a decree in bis* favour. On 
appeal by some of the defendants, tbe deoree of 
the lower Court was reversed on a ground com¬ 
mon to all the defendants, though all the de¬ 
fendants were not made parties to tbe appeal. 

: In second appeal, the heirs of a certain defend¬ 
ant, who was not one of the appellants in the 
lower appellate Court and who died during the 
pendency of the appeal, were not brought in as 
respondents to the second appeal ; and also the 
heirs of certain other defendant, who was made 

l a respondent in the second appeal, but who 
died during its pendency, were not substituted 
on the record. In execution of the deoree ob¬ 
tained by the plaintiff-appellant in second 
appeal, he proceeded against the said heirs also. 
Held , that the deoree on second appeal was not 
binding against the said heirs and, therefore, 
could not be proceeded against them. Held , 
also, that where an appeal was preferred by 
some of the defendants only and the deoree .of 
the lower Court was reversed on the ground 
common to all the defendants, the appellate 
decree inured to the benefit of all the defendants 
including those that had no preferred the ap¬ 
peal. ASIBUNNESSA BlBI V. WABI AHAMED 

Chowdhury, 1 C.L.J. 144. 

(78) — S. 232, Act XIV of 1882 (Civ. Pro . 

Code ) — Recorded decree-holder executing 
decree .— A recorded decree-holder, who appears 
upon the face of the decree, is entitled to exe¬ 
cute, unless it be shown by some other person 
under s. 232 of the Code of Civil Procedure that 
he has taken the decree-holder’s place. JASODA 
DEYE v. KIRTIBASH DAS, 18 C. 689. [R., 10 

C.L.J. 396.] 

T 

(79) _ Application lor execution—Original 

decree or copy , Filing of.— It is not essential 
that application for the execution of a deoree 
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need not be accompanied with either the origin¬ 
al decree or a oopy. GUNGA GOBIND GOOP- 

TOO v. MAKHUN LABE HATTEE, 9 W.R. 362. 

. 

(80) —Execution — Procedure — Condonation . 
—It is not necessary that an application for 
execution of a decree should be accompanied 
by a oopy of tbe deoision of the first Court. . 
Where an irregularity in such an application | 
(e.g. % presenting it through a mooktear) is 
condoned by a Judge issuing notice on the 
judgment-debtor, his successor cannot interfere 
to set aside the order. DHANPAT SINGH v. 
LlGANAND 8INGH, 2 B.L.R., App., 8 = 11 W. 
R. 28. 

(81) — Execution , Application for—Copy of 
decree — Civ. Pro. Code% 1859, s. 212 — Act 
XXIII of 18G1, s. 15.—A deoree-holder need 
not file a copy of the decree cf which execution 
is sought. MODHOO DOSSIA v. NOBIN 
CHUNDER Roy, 16 W.R. 25. 

(82) —Execution of decree—Application for 
execution—Dismissal for default — Subsequent 
application for restoring it to file — Power of 
Court to gmnt — Civ. Pro. Code , 1882. ss. 647, 
103 —Amendment Act VI of 1892, s 4. - There 
is nothing in the Civ. Pro. Oode. 1882, as 
amended by the Amendment Act VI of 1892, 
whioh authorizes a Court to apply to applica¬ 
tions for execution any of the procedure enact¬ 
ed in Chapter VII of the Code. So. a Court 
has no jurisdiction to restore to the file under 
8. 103 of the Civ. Pro. Code, an application for 
execution which had been dismissed for the 
applicant’s default. HaJRAT AKRAMNISSA 
BEGAM v. VaGIUGNISSA BEGaM, 18 B. 429. 
[F. % 18 M. 131, 139 P.L.R. 1905 ; R., 2 C.W. 
N. 606.j 

(83) — Civ. Pro. Code (Act X of 1877), s. 245 
— Ord'r of amendment of execution applica¬ 
tion before fixed date disobeyed — Jurisdiction 
to grant leave to amend subsequently, — Where 
an order for the amendment of an execution 
application within a fixed period was disobeyed, 
and tbe application was not rejected, leave to 
make the amendment granted upou a subse¬ 
quent petition is not ultra vires . KaMINY 
MOHUN 80MODDOR v. GOPAB, 8 C. 479 = 10 
C.L R. 619. 

(84) —Civ . Pro. Cede, 1882, ss. 53, 245, 

647-—A person was entitled, under a decree of 
the year 1809, to a share in the income of a 
zemindari. Certain recent purchasers of the 
estate having denied each right, he sued and 
obtained against them a decree in 1887, declar¬ 
ing that be bad a valid eharge on tbe estate, 
and awarding to him the costs of the suit and 
the amount due in respect of one year. He 
tried to execute the latter deoree in respect of 
the Amount doe for five years. As that deoree 
oould not be executed in respeot of the years 
not covered by it, he applied to amend the 
petition for execution by adding a reference to 
the deoree of 1809. This application was 
"made, after execution in respeot of some of the 

C. IV—24 


Execution of Decree— continued. 

— 3.—Application for execution and powers 
of Court— continued* *• • v 

years in question had become barred by limita¬ 
tion. Held , that the amendment ought to be 
allowed, as the. object of the application for 
exeoution was olear, though there was an error 
in the reference to the deoree—an error not 
unnatural, considering the complicated nature 
of the previous proceedings in the case, 
8ATTAPPA CHETTI v. JOGI SOORAPPA, 17 M. 
67. 

(85) — Ss. 230, 235, 237, 245, Civ. Pro. Code . 
1882— Decree , Execution of — Application in 
terms of s. 235 not containing specification of 
properly , Nature of — Application defective, riot 
amended within tine — Effect . — Held by t , the 
Full Bench : — An application in terms of 
s. 235, Civ. Pro. Code, for execution, but not 
containing at foot a disoription of tbe property 
such as is prescribed by 9. 237, i3 an application 
within the meaning of s. 230 of the Code. Buoh 
an application, not amended within the time 
allowed by Court therefor, is not one in accord¬ 
ance with law so as to give a fresh Etart of 
limitation. Per Prinsep, Pigot and Ghose , 

| JJ. —The application was defective as not 
complying with s. 237 *, and it not having been 
amended within due time, or under the provi¬ 
sions of 8. 245, the decree-holder was barred. 
Per Prinsep and Pigot , JJ* —14 C. 124 should 
be overruled , for it was wrongly decided. Per 
P ether am, C J. —The application was one which 
could not be carried out without amendment 
and no amendment could bo made after the 
application had been admitted and registered 
under s. 245. 9o much of tbe deoi9ion in 14 C. 
124 as decides that an application may be amend¬ 
ed after admission and registration mustbe over¬ 
ruled. Per O’ Kinealy , J. — In the present case, 
the original application was so defective that no 
relief could be obtained under it. The second 
and farther application was barred and should 
have been rejected. An application to execute 
a decree, after it bad been admitted and order 
for execution made in the manner prescribed 
by s. 245, should be dealt with on the merits. 

1 ASOAR ABI v. TROIGOKYA NATH GHOSE, 17 

1 C. 631, F.B. [AppL, 4 C.B.J. 421 = 11 C.W. 

1 N. 38 = 1 M.L.T, 355 = 34 C. 20 ; R., 18 C. 462, 
23 C. 217, 112 P.Li.R. 1902, 116 P.R. 1907; £)., 
16 M. 142, 25 C. 594.] 

(86) —Petition to restore execution—Proceed 
ings — 8 . 207, Act VIII of 1859. — A petition to 
restore exeoution-prooeedings struok off the file, 
which contains net one of the particulars set 
forth in s. 207, Civ. Pro. Code, 1859, cannot be 
regarded as an application to execute tbe decree 
within the meaning of*the Code. RAM DHUN 

Roy v. Khajah abdoob Gunnee, 9 W.R, 
390. 

(87) — S» 89 —Act IVof 1882 (Transfer of Pro - 
perty) — 8. 235, Civ . Pro. Code , 1882— Applica¬ 
tion by mortgagee for order absolute or decree 
absolute , Nature of — Non-verification of applica¬ 
tion — Limitation, —When, after a preliminary 
deoree made by the Oourt, the mortgagee makes 
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ao application for an order absolute or decree 
absolute, the application is not an application 
for the execution of the decree, because, until 
the decree absolute is made under s. 39, 
Transfer of Property Aot, there is in fact no 
decree capable of execution* It is not necessary 
that such an application by mortgagee for 
sale under s, 89, must be in the form prescribed 
in a. 235, Civ. Pro. Code. 8uoh an application 
is not affected, if it is not verified. AJUDHIA 

Pershad v. Baedeo Singh, 21 c. 818. 

(13 A. 278, R , ; 16 C. 246, Appr.) [F., 33 B. 
273 = 10 Bom. L.R. 1057. 25 C. 133 ; Rel. on, 8 
C.W.N. 102 ; R. , 19 M. 40, P.B., 5 O-O. 251, 
22 B. 771, 12 C.P.L.R. 82, 23 B. 644, 24 A. 179 
= A.W.N. 1902, 183, 25 M. 244, F.B., 1 A.L.J. 
300, 6 Bom. L R. 1043, 33 C. 867 = 4 C.L.J. 
141, 11 C.W.N. 156, 2N.L R. 137 . Disc., 25 
M. 244 ; Expl., 10 C.L.J. 91.] 


(88) — Civ Pro. Code , 1882, ss. 235, 295, 400 

—Attachment before judgment — Subsequent 
application for execution under s. 235, if neces¬ 
sary for sharing in distribution of assets of 
debtor under s. 295 -Effect of attachment before 
judgment. —The holder of an attachment before 
judgment can rank under s. 295 of the Civ. 
Pro. Code as an applicant in execution against 
the property attaohed after a decree is given in 
his favour and obtain a rateable share of the 
property attaohed, only if he, subsequent to 
the decree, applied for execution under s. 235 
and the sections following it. All holders of 
decrees, if they desire to have them exeouted, 
must apply to the Court for execution under 
s. 230 of the Civ. Pco. Code. This section does 
not reserve or except a case arising under 
3. 490. 8. 490 of the Civ. Pro. Code does not, 

either expressly or impliedly confer on the hold¬ 
er of a decree who had attaohed before judg¬ 
ment, the right to rank under s. 295 as an 
applicant in execution against the property 
attaohed and to share in thej distribution of 
the assets. The efifeot of the section is to 
render a re-attaohment of the property after 
decree unnecessary, the attachment before 
judgment enuring and becoming an attachment 
in execution. PADDONJI 8HAPURJI IVIlSTRY v. 

Edward Vaughan Jordan, 12 B. 400. [F., 

8M.L.T. 226; R. t 19 M. 72, 10 C.W.N. 634 = 
33 C. 639.J 

(89) —Application for execution—Dismissal 
for default , Effect of — Whether takes away effect 
of previous order — Order for attachment .—The 
mere circumstance that an application for 
execution has been dismissed for default does 
not take away the effect of any previous order 
which might have been made. (4 Ind. Cas. 
402, 11 C.L.J. 91, 14 C.W.N. 357. Rel. on.) 
An application for execution of a deoree was 
made on August 5th 9 1904. Then another 
anplioation was made on October 5th, 1907. 
Notioe of that application was duly served 
under s. 248 of the Code of 1882 on the judg¬ 
ment-debtor who asked for time to prefer his 
objections. Time was granted, but he failed to 


appear on the date fixed. On that date the 
Court passed this order ; “ Decree-holder is to 

take further steps on cr before January 7th, 
1908.” Ou this day the application for exe¬ 
cution was dismissed for default. The present 
application was presented on August 6th, 1908; 
IJeld, that the order necessarily implied an 
adjudication that the deoree at the time was 
capable of execution and that consequently no 
question could be raised in the present proceed¬ 
ing that the application of October 5tb, 1907, 
was barred by limitation. (8 C. 51, 11 C.L.R, 
8 I.A. 23, Rel on.) The principle of the 
decision in Mungal Pershad Dichit's case is 
applicable whenever there is an adjudication by 
the Court upon the rights of the parties to an 
execution proceeding ; it is not essential that 
there should be an order for attachment. 

Murdidhar Supad v. Narsingh Das lo 

Ind. Cas. 339. (5 Ind. Cas. 89. 14 C.W.N. 

433, 11 C.L.J. 357, R.) 

(90 )—Attachment of property in respect of 
decree-holder not applying , whether proper .— A 
Court caunot order property belonging to the 
judgment-debtor to be attached aud placed 
under management in respect of a decree the 
holder cf which never made any application to 
the Court to have his claim included amongst 
those for the repayment of which it was 
attached. KlSHEN COOMAR CHOWDHRY v. 
MEER NUZUF ADI, 5 W.R. Mis., 21. 

! (91) — Attachment , Removal of — Application 

for execution , effect of striking off— Sale after 
attachment , void — Civ. Pro. Code , s. 276.— 
Held , that the more faot of an application for 
execution having been struck off the file does 
not necessarily imply that the attachment has 
been removed, nor can suoh removal be inferred 
from the mere fact that the decree-holder 
erroneously applies for a fresh attachment. It 
is only where the exeoution-oa^e is struck off 
after a complete termination of the case and 
the execution-proceedings are put an end to, 
that suoh an inference can be drawn. Held, 
further, that this is a matter, which must be 
determined according to the circumstances of 
eaoh case and that, under the circumstances of 
the present case, the attachment had not been 
withdrawn. Ram Das v. Ram TAHAL DAS, 

8 O.C. 152. (1 A. 616, 20 W.R. 133, 12 W.R. 

260. 21 W.R. 66, R.) 

(92)— Husband and wile — Attachment by 
actual seizure. —When a decree is passed against 
a wife alone, the husband and wife being 
Buddhists, attachment by actual seizure of 
joint property to the extent of the wife’s 
interest is lawful. When a decree-holder exer¬ 
cises his right to attach the property of the 
judgment-debtor, malice cannot be inferred 
from surrounding circumstances, unless it is 
shown that the attachment was made in 
an unreasonable and improper manner. Ma 

Thaing v. Maung Tha Gy we, U.B R. 1902- 

. 1903, Yol. II, Execution of Deoree p. 1 
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(U-B.R. 1892-1896, Vol. II, 209, if?.) [Rel. on, 
U.B.R. 1907, 4th Qr., Buddhist Law-Marriage, 
Joint Property, 1 ; R. % 3 L.B.R. 66.] 

(93) — Costs — Damages — Cosfs incurred by 
decree-holder in contesting the removal of attach¬ 
ment cannot be added to amount of decree against 
the judgment debtor. —Where a Court has juris- 
diotion and orders or refuses costs, the parties 
oannot bring a separate aotion for such costs. 

(9 A. 474, F.) Held , that though the inter¬ 
vention in this oase was fraudulent, a suit for 
damages occasioned by the intervention fas 
distinot from a suit expressly allowed by s. 283 
of Civ. Pro. Code) could not be maintained. 
Gayuddin v. GAURI, U.B.R. 1897 1901, 
Yol. II, 426. (I B. 467, F.) 

(94) — Money-decree—Payment by instalments . 
—In general, Courts cannot, after a deoree 
is passed, and if the judgment-creditor be 
unwilling, direct that the amount of a money- 
deoree be paid by instalments. An exception 
may be made under peculiar circumstances. 
8REEMUTTY JUDOO BUNSEE BHUGTAHE v. 

Ranee Sreemutty Mukhun ;Kowaree, 

1 W.R., Mil.. 3. 

(95) — Execution of decree — Matter referred to 

arbitration — New instalment decree —New 
decree capable of execution though old decree 
barred — Civ . Pro Code (Act XIV of 18&‘J), ; 
S3. 525, 526.—The decree-holder obtained a 

deoree against the judgment-debtor in the Cal¬ 
cutta Small Cause Court in 1895. This decree 
was transferred for execution to the Sub-Judge 
of Nadia. The decree-holder endeavoured in 
vain to execute it—his last application for exe¬ 
cution being presented in 1906. This was 
objected to by the judgment-debtor. The 
parties ultimately agreed to refer the matter to 
arbitration. The arbitrator gave his award on 
Maroh 18, 1907, as follows ; “The judgment- 
debtor withdraws his objections, and the decree- 
holder agrees to take the decretal amount by 
instalments as follows. The remainder will 
have to be paid in two years more in half 
shares. In the event of non-payment, the 

decree-holder will be at liberty to execute. 

and to realise the money by attachment and 
sale of the judgment-debtor’s property.” On 
receiving this award, the Court ordered “ that 
the award is approved and accepted by the 
Court, and in terms thereof the original deoree 
is modified and a decree is to be substituted as set 
forth in the award and agreed upon by both par¬ 
ties. : This execution oase is dismissed in terms 
of said award.” On August 25, 1908, a formal 
deoree was drawn up in terms of the award. 
The judgment-debtor paid the first instalment 
and on Maroh 31, 1909, the deoree-holder 
applied for exeoution of the deoree of 1908 with 
respect to the seoond instalment. The judg¬ 
ment debtor contended that the exeoution of 
the aid deoree was time-barred and that the new 
deoree was not capable of exeoution ; Held by 
P• Chatterjesand Teunnott.JJ . (Coxe, J. dissent - 
mg) that the award- and the order of Maroh 
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18, 1907, should be regarded and treated as 
an award and order under ss. 525, 526, Civ. 
Pro, Code, 1882, and the decree of August 26, 
1908, should be executed as a deoree made in 
accordance with the award made under the said 
seotions, and the propriety of such a deoree 
could not be called in question by the judg¬ 
ment-debtor in exeoution. NAGENDRA CHAN¬ 
DRA Banerjee v. Harendra Nath Mu- 
KHERJEE, 11 Ind. Cas. 457. 

(96) — Application for execution and powers of 
Court—Decree — Instalment—Amount fixed at 
time of execution—Validity of proceedings ,— A 
deoree provided for payment by instalments, but 
it did not fix the amount at the time of the 
passing of the deoree and the executing Court 
fixed the amount of mstalment ; held that the 
above proceedings though irregular were not 
illegal. KIDARNATH v. BHOLE KHAN, 46 
P.R. 1881. 

(97) —Decree awarding no interest—Judgment 
varying from decree—Right to claim interest. — A 
case purported to be decided in accordance with 
a confession of judgment, making the judgment- 
debtor liable for interest, but the decree was 
silent as to interest ; held that the decree- 
holder could not claim interest in execution of 
such decree, so long as the deoree was intelli¬ 
gible in itself and was capable of execution 
without reference to the judnmeut. CHANDA 
Mad v. Baksha, 13 P.R. 1886. 

(98) —Decree of appellate Court not providing 
interest — Interest not awardable by executing 
Court in spite of judgment-debter . — The Court 
executing a deoree or an appellate Courc is in¬ 
competent to award interest when the decree 
is silent as to it in spite of the judgment- 
debtor’s promise to pay it, while execution of 
the decree was proceeding. The promise would 
amount only to a new cause of action. JUSSO 
MUDD v. AZIM Joo, 33 P R 1869. See, also , 
Thakoor Dass v. Mahomed Buksh, is P R. 
1866. 

(99) — Conditional decree for possession of 
immoveable property — Interest not paia within 
fixed time — Mistake. — Where a conditional 
decree was passed in favour of the plaintiff a 
minor suing through his mother, for possession 
and partition of certain property on the plaintiff 
paying within a certain fixed time the sum of 
Rs. 109-4-9 with interest at 1 per cent, per 
mensem from 2nd December, 1882 up to the 
date of payment ; and the plaintiff paid in the 
principal sum within the time fixed hut did not 
pay the interest : held that as the deoree-holder 
paid inithe considerable amount of Rs. 109-4-9 
in time, the failure to deposit the very small 
sum of interest along with it was a pure and 
bona fide mistake, which could not render the 
deposit other than a substantial compliance 
with the deoree ; and that the application for 
execution of that deoree should not be disallow¬ 
ed on this ground. 8UNDAR Lad v. RAM 
CHABAN, A.W.N. 1884, 180. 
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(100) --Sui* on mortgage—Lands situated 
outside jurisdiction—Court otherwise competent 
to try suit — Decree passed without objection .— 
Where a suit on a mortgage is instituted in a 
Court within whose jurisdiction the mortgaged 
lands are not situated, but which is otherwise 
competent to try the suit, and no objection is 
raised by the Court to the entertainment of the 
suit and a decree passed, the judgment-debtor 
cannot be allowed to object to the validity of 
the decree in the course of its execution. 

Gomatham abamebu v. komandur Krish- 
NamacHarbu, 27 M 1*18. (II B 116, ft.) 
[Aovr., *28 M. 26= 14 M.D.J. 413; ft., 28 M. 
437 = 15 M L».J. 236, 17 M.L J. 300.] 

(101) —Foreclosure decree—No direction for 
delivery of possession—Right of decree-holder to 
be placed in possession in execution —Where a 
decree for foreclosure absolute contains no 
direction for delivery of possession of the mort¬ 
gaged property, t he decree-holder cannot apply 
for possession by way of execution of the 
decree. RAMCHANDRA BANIA, v BABKRISH- 
NA GANPAT RAO DESHPANDE, 17 C.P.L.R. 62. 

(102) — Attachment by subordinate Court — 
Objections based on mortgage lien of value over 
fts 5,000, whether entertai'iable by executing 
Court. —On an attachment of immoveable pro¬ 
perty ordered by a subordinate Court, an appli¬ 
cation was presented objecting to the attach¬ 
ment, on the ground that the applicant bad a 
mortgage-lien of over Rs. 5,000 in value on the 
attached property and praying that the property 
might b9 disposed of subject to his mortgage- 
lien and possession as mortgagee during the 
continuance of his lien. Held , agreeing with 
the Subordinate Judge, that he could entertain 
the application, as tbe subject-matter of it was 
the attachment placed upon, the lands of the 
judgment-debtor, and not the mortgage-lien, 
and that the subject matter must be valued 
according to the judoment-debt, sought to bo 
recovered by the attachment, which was 
below R*. 5.000. PURSHOTAM SlDHESWAR 
v. DHONDU AMRIT DANWATE, B . 582, [ft., 
3 D.B.R. 275.] 

(103) — Court attaching property , competency 
of , to inquire into mortgage-lien of value beyond 
its jurisdiction—Pendency of insolvency proceed¬ 
ings against judgment-debtor , effect of , on 
execution .—The Subordinate Judge who had 
ordered attachment and the sale of a village 
within his jurisdiction was held to be competent 
to inquire into the validity of a mortgage-lien of 
over Rs. 5,000 in value set up by the claimant, 
such inquiry being only collateral to the main 
question before the Court, viz., the right and 
manner of attachment and sale of the village, 
and such attachment and sale having been 
ordered in oonneotion with a deoree of an 
amount less than R 9 . 5,000. Also, pending an 
Inquiry, in another Court, into the right of 
one of the judgment-debtors to be dealt with as 
an insolvent, the executing * Court ought to 
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stay the execution of the decree so far as re¬ 
gards suoh judgment-debtor alone and none 

other. Vishnu Dikshit v. Narsingrav, 6 

B. 584. 

(1041 —Execution of decree for enforcement of 
hypothecation—Property specifically ordered to 
be sold—Objection that property is non transfer¬ 
able under N.W.P . Rent Act % s. 9 —Not enter - 
tainable in execution . — Where a decree speci¬ 
fically direots the sale of a tenure which may 
or may Dot be transferable, the Court execut¬ 
ing the deoree is bound to give effect to it, 
and not to question its validity. Accordingly, 
it was held that, in execution of a decree for 
enforcement of hypothecation by sale of specific 
property, the objection by the judgment- 
debtor, that the property was non-transferable 
under s. 9 of the N.W P. Rent Act, could not 
be entertained. MADHO LAB v. KATWARI, 
10 A. 130. (4 A. 371, D.) 

(105) - Mortgage — Decree for redemption 
within fixed time — Appeal against decree — 
Extension of time for redemption — Powers of 
executing Court .—The plaintiffs obtained a 
decree on 1st March, 1886 for redemption of 
certain mortgaged property on payment by 
them of Rs. 649-11-0 to the defendants within 
3 months from the date of the deoree. The 
defendants appealed on the ground that a much 
larger sum than R 3 . 649-11-0 was due to them 
on the mortgage. The plaintiffs also filed 
objections to the decree under s. 561 of the Civ. 
Pro Code, on the ground that the mortgage- 
debt had been long since paid off, and that a 
large sum was now due by the mortgagees who 
had been iu possession of the property and 
| enjoyed the profits arising therefrom. In view 
of the pending appeal, the plaintiffs did not 
j pay the amount within the three months as 
ordered by the deoree. On the l*2th October, 
1386, they applied for execution of the deoree 
having paid the amount into Court, and prayed 
for possession of the mortgaged property. The 
defendants contended that tbe plaintiffs were 
foreclosed, inasmuch as they had failed to pay 
within the time ordered by the deoree, and that 
the Court had no power to extend the time for 
payment allowed by the decree and to grant 
execution. Held, that the Court had no power 
in executing the decree, to alter tbe language 
of the decree whioh it would virtually do if it 
enlarged the time mentioned it it by accepting 
the amount paid into Court on the 12th Octo¬ 
ber, 1886. Even if the Court had tbe power to 
extend the time in the course of execution, tbe 
mere fact that the plaintiffs had lodged an 
appeal would afford no speoial ground for 
enlarging the time. MAHANT IshwaRGAR v. 
CHUDASAMA MANABHAI, 13 B. 106. [F., 15 

B. 370, 17 B. 547, Ij.B.R. 1893-1900. 174, 

19 M. 40 ; ft., 16 B. 644. 16 B. 249, D.B.R. 
1893-1900# 420, 22 B. 221, 22 B. 500 ; D 
16 B. 263.] 

' (106 )—Transfer of Property Act (TV of 1882) j 
s. 93 —Decree for redemption—Application lor 
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sale on failure to redeem t to be made to Court 
of first instance .— Even in oases where the 
decree toe redemption passed by the Court of 
first instance has been modified by the appel¬ 
late Court, an application for an order for sale 
under paragraph 4 of s. 93 of the Transfer of 
Property Act siaould be made to the first Court 
and not to the appellate Court. The proceed¬ 
ings of the appellate Court having terminated 
with the passing of its decree under s. 92, any 
further order which the parties require in order 
to give effect to the rights of the parties, as 
settled by the decree, should be obtained from 
the Court of first instance on whioh would have 
devolved the duty of making such order if a 
correct decree bad been passed in tbe first 
instance. VENKATA KRISHNA AYYARv. THIA- 
GARAYA CHETTI, 23 M. 521 = 10 M L J. 143. 
(13 A. 278, R.) [F. t 23 A. 88 ; R ., 25 M. 244, 
F.B.] 

(107j— Limitation — Suit on mor!gage— De¬ 
cree for redemption within lime fixed—Appeal 
against decree, but subsequently withdrawn - 
Computation of period of limitation—Practice 
— Revitvj—Equitable relief. —Where au appeal 
is withdrawn, without permission to bring a 
fresh appeal for the same matter, the deoree 
appealed from becomes again the final deoree 
in the case, and the only decree whioh can be 
executed. Limitation for execution must be 
oomputed from the date of that decree, and 
not from the date of the order of the appellate 
Court permitting the withdrawal of the appoal. 
For, the mere faot that an appeal has been 
preferred does not stay execution of the deoree 
appealed against, or prevent its being exeouted 
or onlarge the time for its performance. When 
the appeal is withdrawn whether with or with¬ 
out the permission of the Court, under s. 373, 
Civ. Pro. Code, 1882, no decree is made, and 
the order of the Court does not come within 
the definition of the word “ deoree ” in s. 2 of 
the Civ, Pro. Code. N.B.—Case-law on tbe 
subject discussed. In this case, plaintiff 
obtained a redemption deoree on 12th November, 
1886, allowing him to redeem the property on 
payment, within six months from the date of 
a certain sum. It further stated that in de¬ 
fault of payment, he was to stand for ever fore¬ 
closed. The defendant preferred an appeal 
against this deoree on 30th November, 1886, and 
on the 10th September, 1888, tbe appellate 
Court allowed the appeal to be withdrawn, but 
without permission to the defendant to bring 
another appeal. The plaintiff, thereupon, 
applied on the 17th December, 1888 for the exe¬ 
cution of his redemption deoree. Held that, as 
the redemption money was not paid witbm six 
months from the date of the deoree of 12th 
November, 1886, the application was time 
barred, and that it was not competent to the 
lower Court to enlarge the time in the execu¬ 
tion proceedings. [Diss., 30 M. 1. F.B.= 16 
M.L.J. 393=1 M.L.T. 233 ; F.. 1 M.L.J. 745 ; 
Bxpl., 17 B. 547, 3 O.C. 60, 6 O.C. 48 ; R. t 16 
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B. 243, 16 B. 249, 19 M. 40, F.B. = 5 M.L J. 
282, 22 B. 500, 31 M. 26 = 17 M.L.J. 495 = 3 
M.L.T. 26, 54 P.R. 1908 = 87 P.L.R. 1903 = 40 
P.W R. 1908, 5 N.L.R. 89 = 3 Ind. Cas. 61 ; 
15 M. 170 = 2 M.L.J. 23; D., 16 M. 214 = 
3 M.L.J. 89.] But, however, under the cir¬ 
cumstances of the case, it was pointed out by 
Birdwood, J , that it was open to the plaintiff 
to apply, if so advised, to the appellate Court 
for a review of the order of withdrawal of the 
10th September, 1889, with a view to the enlarge¬ 
ment of the time of redemption as a condition 
which might equitably have been permitted 
when the defendant was allowed to wirhdraw 
the appeal. PATOEJI v. GANU, 15 B. 370= P. 
J. 1890, 336. [R., 15 M. 170 = 2 M.L J. 23.] 

(108) — Execution of decree —Omission of 
C(U t to decide question of limitation—Right of 
judgment-debtor to appeal or apply for review — 
Civ . Pro. Cede, s. 623.—It is obligatory on the 
Court to which an application for execution of 
a decree is presented to consider and deoide, so 
far as it can do so from the record, whether tbe 
application is within time or is barre»4 by limi¬ 
tation Where the Court has not got before it 
the information necessary to decide ihj question, 
it should compel the applicant to furuibh such 
informatiou- Two courses are open to a judg¬ 
ment-debtor who desires, after an order for 
execution has been made on notice to him, 
but in bis absence, or without notice to him, to 
raise a question of limitation. He might either 
appeal or take the course of applying under 
s. C24 of the Civ. Pro. Code for a review of tbe 
order for execution. RAMU RaI v. DAYaL 
SINGH, 15 A. 390= A.W N. 1894,131. [£iss. r 
23 C. 39; F., 2 C.W.N. 606 ; R., A.W.N, 1898, 
33.] 

(109) —Power of Court executing decree — Ex¬ 
ecution — Limitation. — A Court when called 
upon to execute a deoree may inquire whether 
at any time three years of inaction on the part 
of the deoree-holder had elapsed so that the 
execution has become birred. KHODA BUKSH 
v. HUKREK RAM, 2 N,W.P. 399. 

(110) — S. 228, Civ. Pro. Code, 1882— Eecut - 
ing Court's power to decide question of limita¬ 
tion. — Wnere a decree has been transferred for 
exeoution lrom one Court to another, the latter 
Court has jurisdiction to deoide whether the 
execution of the decree has become barred. 

Chhotay Lae v. Puran Mule, 23 C. 39. 
(10 W.R., F.B., 10, 5 C. 897, 8 C. 916, 13 C. 
257, R. ; 21 W.R. 292, 21 W,R. 330, 16 A, 390, 
Diss.) 

(111) — Limitation —Res judicata.— Where a 
Court executing a decree and competent to 
determine whether execution is or iH not barred 
by limitation decides that exeoution is not 
time-barred, such decision can only be question¬ 
ed by means of an appeal against the executing 
Court’s order. If that order is not appealed 
against, and becomes final, the determination 
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that execution of the decree was not time bar¬ 
red must, in subsequent proceedings relating to 
the execution of the same decree, be treated as 
valid, even although it may have been in fact 
erroneous. * MUHAMMAD HUSAIN v. MUZAF- 

far Husain Khan, A.W.N. 1905, 237. (24 

A. 283, 24 M, 669, F ) 

(112) — Recording opinion on decree on matter 
te be determined in course of execution —The 
last order passed in a case is held to be the 
final award from which limitation is to be 
reckoned under the special law. When a ques¬ 
tion was expressly reserved for future determin¬ 
ation in the course of the execution of a 
decree, the Judge was held to be wrong in 
recording any opinion thereon in the deoree. 
Entries in the jummabundees , and in similar 
records should b9 supported by independent 
evidence. HEERA NATH v. BABOO 8HUM- 
SHERE SUHEE, 1 N.W.P. 14. 

(113) — Application lor — Benamidar. Applica¬ 
tion for execution made by—Avplication made 
in accordance with lav) —Limitation Act , 1877, 
sch. IT, art . 179.— Held , that an application 
for execution made by a benamidar is a good 
application made in accordance with law and 
saves limitation. ABDUL WAHID KHAN v. 

Nawab Baq\r a Li i Khan, 10 O.C. 263 (B). 
(4 B.L B.. Adp. 40,5 C.LR. 253,9 0.633, 
16 0. 355, 19 W R. 255, 20 C. 388, 16 A. 483, 

2 M L T. 93, 21 A 380, 30 0 265, 18 A. 69, 
28 A. 44, 22 B. 672, 22 B. 820, 21 M, 30, 15 M. 
267, 21 M. 3S8, R.) 

(114) — Deceased decree-holder's heir — Appli¬ 
cation for execution — Non-production of succes¬ 
sion certificate-Limitation Act, 1877 .sch. II, art . 
179. cl. 4 —Succession Certificate Act, 1889, s.4. 
— When applying for th9 execution of a decree , 
a deceased decree-holder’s heir need not have 
obtained a succession certificate under s. 4 of 
the Succession Certificate Act, 1889 ; his appli¬ 
cation would yet be legal under cl. 4, art. 179, 
sch. II, Limitation Act, 1877; because s. 4, Suc¬ 
cession Certificate Act, only prohibits the Court 
from proceeding with as execution without a 
certificate but not from entert lining it. under 
the oiroumstanoes. 80BHA SINGH v. Fatta, 
54 P.R. 1803. 

(115) — Paver of executing Court — Court's 
power to execute decree exceeding pecuniary limit 
—Construction of decree — Deere3 directing pay¬ 
ment on certain date — Limitation. —There is 
nothing in the Civ. Pro. Code to prevent the 
execution of a deoree of a competent Court, 
transferred to the executing Court for execution, 
even though the deoree amount may exceed the 
pecuniary limit of the executing Court. 
Though, as a general rule, the deoree must be 
construed by its own terms and nothing should 
be incorporated therein, which is not clearly 
and properly expressed in the decretal order, 
still, if the decree is most carelessly drawn and 
the words therein standing by themselveB are 
unmeaning, a reference to the judgment may 
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be made and a meaning which such reference 
showed that they were intended to bear may be 
given. Where a deoree directed that the amount 
should be paid at the end of 5 years, and the 
application for execution is made within 8 years 
from the deoree date, the application is not 
barred by limitation. The fact that a provision 
is made in the deoree, enabling the decree- 
holder to realise portions of the decree amount, 
on failure by the judgment-debtor to pay interest 
on that portion, by a certain date, will not 
affect the oase, as it will not amount to a 
I direction in the decree that the said portion was 
to be paid on failure of the judgment-debtor to 
pay interest so as to make limitation run from 
the date of such failure. RAM Lai, v. NATHA 
; SINGH, 45 P.R. 1882. [R., 31 P.R, 1887, 9 P. 

R. 1901 = 1 PL. R. 1901.] 

(116) — Absolute and conditional decrees — 

; Notice —Ex parte orders, inherent power of 
1 Court to set aside — Application to set aside ex 
parte order for execution of conditional decree 

Limitation. —The Court has an inherent 
power to deal with an application to set aside 
an order made ex parte on a proper oase being 
substantiated. (9 G.W.N. 81. R ). When a con¬ 
ditional deoree is made, the plaintiff on the 
I default of the defendant should apply to the 
, Court, which passed the decree on notice to 
the defendant by motion on notice or by rule 
for an order absolute. Then, if and when suoh 
an order is obtained, application may be made 
in the usual way for execution of the order ac¬ 
cording to the provisions of the Civ. Pro. Code. 
On the plaintiff applying on notice for such 
order, the Court will determine the question, 
if necessary, directing the issue to be tried 
in evideuca, whether there has been default of 
the condition or not. If the Court finds that 
thero has been such default, then the plaintiff 
will be entitled to an order absolute and should 
thereafter apply to execute that order. The 
plaintiff obtained a conditional decree on the 
21st of June, 1905, which provided that she 
would be entitled to eject the defendant from 
her premises unless the latter performed certain 
conditions. Disputes arise between the plain¬ 
tiff and the defendant re the performance of 
the conditions and the plaintiff on the 31st of 
August, 1905, without notice to the defendant, 
applied for and obtained an order for ejectment 
of the defendant. The defendant was ejected 
on the 25th of September, 1905. The defend¬ 
ant applied and obtained a rule on the 1st of 
December, 1905, for setting aside, modifying so 
reviewing the order of 31st of August. Held , 
that the defendant’s application was not bar¬ 
red by limitation. 8. M, SUDEVI DEVI v. 
SOVARAM AGARWALLAH, 10 C.W.N. 306, [R., 

10 O.L.J. 91.] 

(117)— Execution, Application for — Limita¬ 
tion-Execution sale set aside for fraud of de¬ 
cree-holder—Fresh application for execution if a 
continuation of previous proceeding.— Where, on 
asale in execution of a deoree being set aside 
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on the ground of fraud on the part of the decree- 
holder, he again applies for execution, such 
application ought to be treated as a continuation 
of the previous execution proceeding. ABDUL 
KHAYAR ABDUL HUQ CHOWDHURY v. RE\- 
JUDDIN AHMED CHOWDHURY, 13 C.W N. 321 
=»1 Ind. Cas. 341. [R t 2 Ind. Gas. 265 ] 

(118) —Application fcr execution , not pending 
— Judgment-debtor not entdltd to ask for declar¬ 
ation that execution is barred by limitation .— 
When an application for execution of a decree 
has been struck of! and is in faot not pending, 
the judgment-debtor is not entitled to ask for a 
declaration that execution is barred by limita¬ 
tion. Where the judgment creditor has not 
applied for exeoution or put the Court in 
motion, under s. 42 of the Specific Relief Act, a 
declaration can only be made in a suit. It does 
not appear to b3 the intention of tbe Legisla¬ 
ture that orders in the nature of declaratory 
decree phould be in exeoution proceedings. 
PAPAMMA v. VENKATAPPAYYA, 3 M L.J. 298. 

(119) — Decree — Application for execution- At¬ 
tachment of immoveable property —No descrip¬ 
tion or specification of interest — Returned for 
amendment—Limitation .—When an applica¬ 
tion for execution of decree by attachment was 
made within the period of limitation but it 
omitted to give any description of the property 
and the judgment-debtor’s interest therein, 
and the Court, having registered the applica¬ 
tion, returned it to the decree-holder for amend¬ 
ment, and the amendment was made after the 
expiry of the period of limitation, held, that the 
amendment related baok to the date of the 
application and the application was not time- 

barred. Muhammad razi v. ali sajjad, 2 

A.L.J. 367. (20 A. 478, A.W.N. 1893, 112, 

10 O.O. 541, R.) 

(120) —Execution of decree—Application for 
execution — Limitation. —On the 17th Novem¬ 
ber, 1881, application for execution of a deoree 
was made, whioh was granted without any 
objection on tbe ground of limitation. With¬ 
in three years from that date, the decree-holders 
applied again for exeoution. Held , that this 
latter application for execution being within 
time from that made by the decree-holders on 
the 17th November, 1881, and that application 
having been granted, and no objection having 
been taken on the ground of limitation, the 
Court oannot now go behind those proceedings 
bo as to hold that the deoree was then barred. 

Kah Charan V. Sharaf ali Khan, A.W.N. 
1881, 39. 

(121)— Civ. Pro. Code, Act X of 1877. s. 230 
— Execution application - Limitation.-An appli¬ 
cation for exeoution of a deoree passed in 1836 
was made on 3rd June, 1879. The proceedings 
connected with thftt application continued 
Until 23rd October, 1879 when the exeoution 
proceedings were struok off, it being expressly 
deolared that the attachment should continue 
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in foroe. Oa 31st December, 1880, an applica¬ 
tion was made to sell the property attached 
previously on the application of 3rd June, 1979, 
Held , that the application of the 31st December, 
1880, could not be considered as an original 
application of the formal character of that 
required by s. 235 of the Code, and so it was 
not barred by limitation. In order that an appli¬ 
cation for execution of a deoree may be barred 
under the provisions of the third paragraph 
of s. 230, there must have been a previous ap¬ 
plication made and granted under that section. 
(5 B. 245, F.) The last paragraph of s. 230 
must be read as a proviso to the general rule 
contained in the third paragraph of the section. 
It is. in effect, a statutory indulgence granted 
to persons who held deorees at the time when 
the Act was passed and whose interests might 
have been materially prejudiced by any sudden 
change in the law. PANNUL HAQ v. KlSHEN 
MUN DABEE, 9 C L.R. 297. [R., 18 A. 482 = 

A.W.N. 18y4, 142.] 

(122) — Res judicata— Execution of decree — 
Application for time to pay decretal amount— 
Estoppel. — A decree was passed against one R. 
Subsequently a deoree under s. 90, T.P.A., was 
passed against K, daughter of R, the mother 
of the objectors. Upon an application for exe¬ 
cution of that deoree, an application was made 
for time to pay it up and the application was 
granted. The decree-holders made a second 
application to which it was objected that the 
property attached had oome to the judgment- 
debtors not from their mother but from their 
maternal grandfather. Held, that the objection 
was barred neither by the rule of res juaicata 
nor by that of estoppel. Ram CHANDER 

Singh v. Puttu Lal, 8 A L.J 844. 

(123) — Substitution of the heirs of a deceased 
judgment-debtor—Civ. Pro . Code t s *234 — Limi¬ 
tation— Limitation Act, arts. 178, 179, explana¬ 
tion (1). — An application for exeoution of a 
deoree, made within time against the judemenfc- 
debtors, some of whom may afterwards be found 
to have died before such application, is suffi¬ 
cient to keep the decree alive against all 
the judgment-debtors or the representatives of 
such of them as were dead. Subsequent steps 
in aid of execution, in the shape of application 
for execution taken within three years of the 
previous application, though beyond that period 
from their death, are sufficient to bar the run¬ 
ning of the period of limitation. The Code of 
Civil Procedure does not prescribe any substan¬ 
tive application for the substitution of the legal 
representatives of a deceased judgment-debtor 
and an application made for such substitution 
19 in substance and an application for exeoution 
within the meaning of s. 234 of the Code of 
Civil Procedure and art. 179 of the Limitation 
Aot. JOGENDRA NATH ROY v. RA8IK CHAN¬ 
DRA BANERJEE, 2 G.L.J. 844. 

(124) —Deposit of security for satisfaction of 
decree pending appeal —Dismissal of appeal — 
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Necessity for further executioyi-proceedings to 
realise deposit amount — Court , duties of. to deal 
with the deposit — Trustee—Further execution - 
proceedings by decree-holder — Limitation.— 
When, in applying for stay of a sale in execu¬ 
tion of a decree, pending an appoal against the 
order directing the sale, e judgment-debtor 
deposits money and jewels in Court in lieu of 
security (for satisfaction of the decree), and the 
appeal is since dismissed, it is not necessary for 
the decree-holder to taka anyfurther proceedings 
in execution, if the deposit is sufficient for the 
satisfaction of the decree. [£>., 6 C.W.N. 343.] 
When the appeal is dismissed,the deposit money 
must be taken to have been transferred to the 
credit of the decree-holder and the Court should 
similary deal with the jewels deposited as 
seourity, converting them into cash for the 
decree-holder’s benefit. Although, in such a 
case as the above, the deoree-holder does not, 
since the dismissal of the appeal by the iudg- 
ment-debtor, draw the deposit amount out of 
Court for more than three years from the order 
of the appellate Court and more than three 
years from any previous proceedings taken to 
execute the orgina! decree, no question of limit¬ 
ation will arise. 8HEO GHOLAM SAHOO v. 

Rahut Hossein, 4 C. 6. 

(125) — Execution of decree—Execution peti¬ 
tion struck of)—No withdrawal by decree-holder 
— Civ. Pro. Code , ss. 373, 647.—An execution 
petition not withdrawn by the petitioner but 
struck off the file does not bar the presentation 
of a fresh petition of execution and gives a new 
starting point of limitation. RAM RUP v, 

liAIiJI, A.W.N. 1888, 253. [£>., 12 A. 179.] 

(126) — Civ. Pro. Code. Act X of 1877, s. 230 
— Execution of decree — Limitation. —An appli¬ 
cation for execution of a decree more than 12 
years old was made on the 14th May, 1880 
under s. 230. An order was passed thereon for 
the attachment of the moveable property of the 
judgment debtor. No moveable property was 
found; the decree-holder then applied to attach 
hia immoveable property. But the Court 
refused to do so and struk off the proceedings. 
On 13th September, 1880, the deoree-holder 
renewed his former application. Held , that the 
former application for execution must be treated 
as having been granted within the meaning of 
s. 23C of the Code and, consequently, that the 
further application was barred under that sec¬ 
tion, the decree being more than 12 years old. 
AFRANNESSA CHODHRANI v. SHARAFUTUL- 
LAH CHOWDHRY, 9 G.L.R. 321, 

(127) — Order dismissing—Pemoval of attach¬ 
ment — Procedure—Str iking off execution case •— 
A Court should not, for its own convenience and 
without notioe to parties, order the dismissal 
of an execution case, and direct the removal of 
the attachment in suoh case. When the 
parties do not appear at the time fixed for 
hearing, the Court may dismiss an execution 
case, and leave it open to the parties to apply 
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to have the case re-opened. N.L.C.T. NARAI- 
NAN CHETTY V. V.V.R. MEYAPPA CHETTY, 
L.B.R. 1893-1900, 340. (20 W.R. 133, 12 
B.L.R. 420, D.\ 1L W.R. 517, 3 B.L.R., App. r 
68, 10 C. 416, R.) 

Amendment of decree as to costs—Application 
for execution—Limitation — See ClV. PRO. 
CODE, 1808, s. 152, O. XX, r. 6. 24 M. 25. 

See Civ. Pro. Code. 1908, O. XXIII. r. l, 
s. 141, 17 A. 106 = 22 I.A. 44, P. C., A.W.N. 
1888, 272. 

Property wrongfully sold—Temporary injunc¬ 
tion—See Civ. Pro. Code, 1908, O. XXXIX, 
r. 1, 2 L.B.R. 89. 

Partition decree sent to Collector for execu¬ 
tion—Collector not competent to refuse execu¬ 
tion—Order of Collector ultra vires — See COL¬ 
LECTOR, 14 B. 450. 

Hindu Law—Mirasi right in temple—Suit 
against office-holder—Compromise for sale of 
office and emoluments—Public policy—Execu¬ 
tion of decree passed in terms of compromise— 
Power of executing Court to refuse to execute 
decree —See COMPROMISE—General, 26 M. 
31. 

See Decree—Decree, form of, 13 W.R. 
23. 

Applicability of the rule that questions relat¬ 
ing to execution is to be determined by execut¬ 
ing Court to a case where executing Court has 
no jurisdiction. See JURISDICTION—QUES¬ 
TION OF JURISDICTION, 17 C.P.L.R. 51. 

See Legal Practitioners—Pleader, 
appointment and appearance, 20 B. 198 
= P.J. 1895, 4. 

Decree obtained by guardian of minor— 
Application for execution by guardian—Applica¬ 
tion by minor after attaining majeritv—Limita¬ 
tion Aot (XV of 1877). s. 7 — See LIMITATION 
ACT, 1908, ss. 6, 8, 7 B. 179. 

Whether an executing Court can sell what 
the judgment-debtor himself is unable to 
alienate privatelv —See Mortgage — GENE¬ 
RAL, 7 P.W.R. 1908 = 62 P.R. 1908. 

Power of executing Court —See MORTGAGE 
—GENERAL, 9 C.L.J. 288 = 4 Ind. Cas. 52. 

Usufructuary mortgage-decree in suit on 
mortgage—No provision in decree about posses¬ 
sion and interest—Mortgagee in possession after 
decree—Taking account not necessary—Appli¬ 
cation for execution— Application for order 
absolute —See MORTGAGE—USUFRUCTUARY 
MORTGAGE, 25 M. 537. 

Application for execution — Omissions to 
mention some of the parties— See PENAL CODE, 
ss. 191, 193, A.W.N. 1887, 223. 

See Possession—Suits for possession, 

2 N.W.P. 151. 


* 
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( 1 ) —Effect of change of law pending execution 
—Exection proceedings in suit commenced before 
Act VIII of 1959— Act VII of 1855.—Proceedings 
in execution of a decree, in a suit begun under 
the old procedure, were regulated by Act YII 
Of 1855. In re SUMBOO CHUNDER HALDAR, 
Bourke, O.C., 59. 

(2) — Civ. Pro. Code fActs VIII of 1859 and 
X of 1877) — Execu'ion of decree—Order setting 
aside sale , Appeal from . —Act VIII of 1859 gave 
no appeal from an order setting aside a sale. 
Execution proceedings commenced under that 
Act,fended in a sale after Act X of 1877 came 
into force. Such sale was set aside. Although 
Act X of 1877 gave a right of appeal from such 
order, held that the sale was governed by Act 
VIII of 1859 and no appeal lay from the order 
setting it aside. CHINTO JOSHI v. KRISNAJI 

Narayan, 3 B. 214. icons., 16 C. 267 ; R. % 
8 B. 287, 12 B. 449.J 

(3) — Civ. Pro. Code , Amendment Act of 1879, 

s. 230 —Effect on pending petitions —3. 6. Act T 
of 1868. —8. 230 of the Prooedurc Code is part 
of procedure and is subject to the rule that, 
when an enactment deals with procedure only, 
it applies to all actions pending as well as 
future. S. 6, Act I of 1868 does not relate to 
procedure. PAPA SASTRIAR v. ANANTA Rama 
8ASTRIAL 3 M. 98. [R., 7 B. 459, 12 B. 449, 

6 M.L.J. 122.] 

(4) — S. 310-4, Civ. Pro. Code , 1882 — S. 2, 
Act V of 1894— Execution-sale conducted subse¬ 
quent to Act V of 1894— Execution proceedings 
commenced before Act V of 1994— Pending pro¬ 
ceedings—Act V of 1894, Retrospective effect of. 
—8. 310-A, Civ. Pro. Code, confers a new and 
substantive right on the judgment-debtor, and 
is not merely a matter of procedure. Retros¬ 
pective effect is not ordinarily given to an enact¬ 
ment so as to affect substantive rights, but 
provisions affecting mere procedure aro applied 
to pending proceedings. An enactment affeot- 
ing rights of property is not to be so construed 
as to have a retrospective effect, unless the in¬ 
tention that it shall have such effect dearly 
appears. Since s. 310-A is not merely a matter 
of procedure, it has no application to pending 
proceedings. (Petheram , C.J, and O'Kinealy, 
J., dissenting.) (14 C. 636, 15 C. 376, 383, 16 
C. 267, R.) Per Petheram , C.J , and O'Kinealy, 
«/•—8. 310-A, merely deals with a matter of 
procedure and applies to a sale in execution of 
a decree conducted after Act V of 1894 came 
into operation, notwithstanding the fact that 
the execution proceedings were commenced 
before. Per Petheram , C.J . —All that the now 
section (310-A) has done as far as the decree- 
holder and his debtor aro concerned, has been 
to extend the period, during which the debtor 
may discharge his liability by payment, for 30 
daye beyond the date of *fche sale. This is a 
mere modification of the mode in which the 
suooesBlul litigant may obtain the fruits of his 
decree. But even if it be held that the new 

G. IV—25 


section of the Code created a new right in the 
judgment-debtor, the words used in Aot V of 
1894 must be regarded to have been used with 
; the express intention that the section shall 
have retrospective effect, in the sense that it 
shall take effect on sales made after the Act had 
come into operation, though the execution-pro¬ 
ceedings, of whioh the sale was a part, had been 
commenced before it had oome into operation 
j (14 C. 636, 15 C. 383, 16 C. 267, R.) Per 

: O' Kinealy, J, — Act XIV of 1882 is an Aot to 
j consolidate and amend the laws relating to 
Procedure ot Courts of Civil Judicature. On 
• the face of it, it is an Act of Procedure and 
nothing more. What the Legislature intended 
by the amending Aot of 1894, was to amend 
the rules of the Civil Procedure Code in regard 
to sale and delivery of immoveable property, 

8- 310-A, both in form and substance, seems to 
be merely a rule of procedure uuder whioh no 
party has a vested interest. Besides, under 
s. 316 of the Code, a purchaser has no vested 
interest iu the property before the date of his 
certificate ; if before that date, therefore, the 
judgment-debtor pays into Court the amount 
due, the execution would cease, and the pur¬ 
chaser could not insist upon the sale being 
confirmed and a certificate being given to him. 
Moreover, when a question arises under s. 244, 
i the fact that the purchaser who is not a party 
to the suit is interested in the result, has never 
been held to be a bar to the application of * 
s. 244. GIRISH CHUNDRA BASU v. APURBA 

Krishna Dass. .21 C. 940, F,B. (i4 c. 636 

j 15 c - 376, 16 C. 267, 19 C. 683, R.) [Over¬ 
ruled, 22 C. 767; F. % 18 M. 477 ; Expl., 6C.W. 

N. 57 ; R., 23 C. 6S2, 23 B. 450, 88 P.L.R. 
1904 = 90 P.R. 1904, F.B] 

(5) — Civ. Pro. Code (Act X of W11 ), s. 342, 
Construction of — Judgment-debtor imprisoned 
under Civ. Pro. Code , Act VIII of 1859— Not 
entitled to discharge after six months — Construc¬ 
tion of statutes—Rule as to retroactivity of enact¬ 
ments. — Held by the Full Bench *—8. 342 of 
the Civ. Pro. Code, Aot X of 1877, read with 
s. 6 of the General Clauses Act, I of 1868, had 
no retrospective operation, and, therefore, judg¬ 
ment-debtors imprisoned iu satisfaction of 
deorees against them under the former Code 
(Aot VIII of 1859), were not entitled to be 
discharged on the coming into force of the Code 
of 1977, although they had undergone imprison¬ 
ment for more than six months, but less than 
to years. (Sargent and Bayley , JJ. t dissenting .) 

[F., 1 A. 669, F.B.; Appl., 4 B. 163; Expl. & 

D. t 8 B. 5115 R., 16 C. 267, F.B., 14 B. 516, 20 
B. 759.] Per Westrop, J. — (j) As a general rule, 
a retro-active effect should not, in the absence 
of express language or necessary implication 
showing that the intention of the legislature is 
otherwise, be giveu to Statutes or Acts, (ii) The 
rule does not apply where a Statute is remedial, 
and merely alters procedure, without diverting 
any pre-existing right. Per Bayley, J .—When 
of two possible constructions, one is in strict 
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harmony with the improvements introduced by 
the Act, and with the spirit of modern legisla¬ 
tion, while the other treats the point under 
consideration as not having been considered by 
the legislature at all, the former is to be 
preferred. Cases as to construction of statutes 
relating to procedure and retrospective effect of 
enactments generally, reviewed and discussed at 
great length. In the matter of the petition of 
RATANSI KALIANJI, 2 B. 148. [F., 9 C. 446 

= 12 C.L.R. 431 ; R., 9 C.L.R. 281, 5 B. 653, 

6 B. 26, l\ B. 469, 12 B. 449, 21 B. 822, 153. 
P.L.R. 1901. 88 P.LR. 1904 = 90 P.R. 1904, 
31 B. 630 = 9 Bom. L.R. 917, F B.] 

(6) — Act XIV of 1859 — Decree in force when 
Act passed — First execution application after 
Act,governed by s. 21 — Subsequent application — 
Rule in s. 20 to be followed. —The provisions of 
s. 21 of Act XIV of 1859 refer to the first exe¬ 
cution which is laken out on a judgment in 
force at the passing of the Act. So after exe¬ 
cution has been once taken within the time 
prescribed in s. 21, further proceedings in exe¬ 
cution can then be taken unless the provisions 
of s. 20 have barred them. The above e. 21 
oannot be construed as laying down that all 
processes for execution on judgments enforced 
at the passing of the Act must be finally closed 
within three years after the passing of that Act 
and that the decree would bo barred after the 
lapse of that time. DOORGA CHURN ROY v. 
DlNO MOYEE DEBIA, 6 W.R. Mis., 14. 

(7) — Act XTV of 1859, ss. 19 to 2b — Suspension 
of Act XI of iS61 till 1 st January, 1862- Limita¬ 
tion for execution. — The operation of ss. 19 to 23 
of Aot XIV of 1859 having been merely suspend¬ 
ed by Act XI of 1861 until 1st January, 1862, 
when once Act XIV of 1859 had come actually 
into operation, all cases would become subject 
to its provisions and the decree-bolder could 
not get a fresh start from the beginning of 
1862. R\T BULLUB BHUNG v. T.ARANATH, 
ROY, 6 W.R ., Mis , 30 [R., 24 W.R. 2S2.] 

(Q)— Act XI of 1361— Postponement of opera - 
tion of Act ATI of 1859 by, only up to Is? Jan., 
1862.—Act XI of 1861 only declares that 
certain seotions of Act Xl\ of 1359 should not 
take effect or have any operation before 1st 
January, 1862. and it could not have the effect 
of deferring the operation of the Ac*- in respect 
of every ca-e which might thereafter come be¬ 
fore the Courts. GOPaL KlSHEN POTEDAR 
v. RANEE SHURUT SOONDUREE DEBEA, 6 

W.R., Mis., 41. 

( 9 ) — Security for costs—Enforcement of secur¬ 
ity bond before and alter Act VII of 18SS — 
Procedure. — Though, before the passing of the 
amending Act VII of 1S8S, an application by 
the decree-holder for execution of the^ decree 
for costs against the surety was rejected on the 
ground that under the law as then laid down 
by the Civ. Pro. Code, the security bond could 
not be enforced by means of execution of the 
decree and that the deoree-holder must have 


recourse to a fresh suit, against the surety, the 
deoree-holder is, after the passing of the Act of 
1888, entitled to make a fresh application for 
execution against the surety under s. 46 of that 
Act. By Act VII cf 1888 the previous statute 
was not repealed. The new provision of this 
Act is one of procedure and not one which deals 
with any right. The right of the decree-holder 
to recover his money is not affeoted, nor is the 
liability of the surety to pay the money. The 
culy alteration is as to the mode in which to 
recover. ABDUL WAUED v. FAREEDOONISSA 
16 C. 323. 

'10) — S . 174, Act VIII of 1385 <Bengal Ten¬ 
ancy )— Decree passed before Bengal Tenancy 
j Act came into force — Prior decisions considered. 
—The decision in 14 C. 636. so far as it holds 
that s. 174, Act VIII of 1865, creates a new 
right in a judgment-debtor, and is, therefore, 
inapplicable to a ease in which the decree was 
passed before that Act became law, is wrong. 
15 C. 363, and 21 C. 940, being based on the 
principle in 14 C. 636 are incorrectly decided. 
Quare. — Whether the order made in 14 C. 636 
was right under s. 6 cf the General Clauses Act 
by reason of the execution proceeding having 
been commenced under Bengal Act VIII of 
1869, which was repealed by the Bengal Tenancy 
Act. JOGODANUND STNGH V. AMRITA LAL 
I SARCAR, 22 C. 767, F B, 

j (11) — Civ. Pro. Cede (Ad VIII of 1859), 
s. 270 and (Act X cf 1 877), s. 295— Effect of 
change of law pending execution. — Attachment 
was effected by nne judgment-creditor under Aot 
I VIII of 1859, but the sale was held after Act X 
of 1877 came into force. Another judgment 
creditor applied for rateable distribution under 
s. 295 of Act X of 1877. There being no provi¬ 
sion in the Act of 1859 corresponding to s. 295 
of Act X of 1677, held that the first attaching 
creditor was entitled to have his decree fully 
satisfied out of the sale proceeds and no rateable 
distribution could be hid. NARANDAS v. BAI 
MaNCHHA, 3 B. 217. 

( 12) — Aftichmeni of political Tension —Notice 
issue i lender s. 216 cf Art VIII of 1359— Civ. 
Pro. Code, X cf 1877, 5. 266, cl. g) —An appli¬ 
cation was made, on the 28th September, 1877 
in execution of a decree for the attachment of a 
political pension, and on the issue of a notice 
I under s. 216 of Act VIU of 1859, objection was 
taken to the execution rn the ground that no 
order for the attachment cf the pension having- 
been made prior to the 1st October, 1677, the 
j provisions of Act X of 1877 were applicable 
under which such pension was no longer attacb- 
I able, but it was held that the richt which the 
' decree-holder had, under Act III of 1859, to 
satisfy his decree out of the pension in question 
was, under the circumstances, preserved tobira. 
All proceedings pending when Act X of 1S77 
came into operation are, under Act I of 1SCS, 
p. 6, to be governed in their course and conduct 
i by the Act°tberetofore iu force, the General rule 
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of construction contained in that section not 
being affected or varied by ss. 1 and 3 of Act X 
of 1877. Also, a bona fide application for the 
enforcement of a decree in a particular way, 
coupled with an order of the Court in further¬ 
ance of that object, as much constitutes a pro¬ 
ceeding in execution commenced and pending 
as the actual issue of a regular warrant for 
attachment. VlDYARAM v. CHANDRA SHEK- 
HARBAM, 4 B. 163. 

(13) —Bombay Act VI of 1888— Gujarat 
Taluqdars Act. s. 3l--Sale in execution of decree 
upon a mortgage before the Act—Sanction of 
Government , if necessary. —On the 22nd August, 
1989, plaintiff in the suit obtained a decree for 
Bale of certain taiukdari which had been 
hypothecated under a saukhat executed before 
the Gujarat Taluqdars Act (VI of 1888) came 
into force. The decree was transferred for exe¬ 
cution to the Collector, who refused to put up 
the property to sale without the previous sanc¬ 
tion of the Governor of Bombay in Council as 
required by e. 31, ol. 2, of Bombay Act VI of 
1888. Held , that s. 31 of the Act had no appli¬ 
cation to the present case. The san mortgage 
having been executed before the Act came into 
force, and left with its validity untouched by 
cl. 1 of s. 31, the ordinary right of the mortgagee 
to bring the property to sale was not taken 
away by that section. The sanction of the 
Governor in Council was not therefore required 
to the sale under the decree obtained on the 
mortgage. NAGAR PraOJI v. JlVABHAI 
BAVAJI, 19 B. 80. [Doubted, 20 B. 565; Expl., 
22 B. 884 ; R , 11 Bom. L. R. 1372.] 


that, if such an application failed, it was not 
open to the applicant (judgment-debtor) to 
bring a regular suit for the purpose of establish¬ 
ing the same thing. GOBIND SINGH v, 

Mohunt Munno Ram Doss, 19 W.R. 414. 

(15)— Effect of change of law pending exe¬ 
cution—Execution proceedings — Finality of 
order— Objection taken afterwards — Limitation . 
— After certain execution proceedings were 
struck off the file on the 21st February, 1875, 
an application was made on the let February, 
1878, which was dismissed for default as also 
another on the 10th March, 1880. During the 
pendenoy of another application, filed in April, 
1881, a house was ordered to be attached on the 
28th June, 1881, and au objection by the judg¬ 
ment-debtor that it was satisfied was dismissed 
on the 27th October. Au objection for the 
j first time by the judgment-debtor during the 
pendency of the same proceedings, was taken on 
5th December, 1891, to the effect that the appli¬ 
cation of the 1st February, 1S78, was limitation 
barred. The order of October, 1881, was final 
| as regards the objections taken, but it would 
not operate as a bar to any other plea such as 
limitation not raised before, so long as the 
proceedings were hanging fire. As the first 
I applioatioQ barred by limitation was made in 
1878, after tbs passing of the Limitation Act 
of 1877, the definition of ‘suit’ in s. 3. excluded 
applications, from being a stage in a suit, 
governed by the Act of 1859, and ou aacount of 
j the said definition, the Act of 1877 applied to 
the present proceedings. FaTTEH MUHAMMAD 
! v. Laeji Mad, 143 P R. 1883. 


(14 )—Act X VI of 1869, s. 12—Cass pending 
in superior Court on appeal—Immediate lower 
Court abolished—Court which should execute 
decree of appellate Court — Jurisdiction — Exe¬ 
cution sale — Irregularity — Fraud—Question 
determinable in execution—Regular suit — Civ , 
Pro. Code . 1859, s. 256.—Where an appeal was 
pending against the decree of a Sudder Amin, 
at the time of the passing of Act XVI of 1868, 
which resulted in a modified decree afterwards 
exeouted by the Sudder Moonsiff, held that, 
although it may bo said that the appeal against 
the decision of the Sudder Amin was pending 
in a superior Court, yet, the proceedings in the 
suit were, within the meaning of the words 
used in s. '2, Act XVI of 1868, pending in the 
original Court of trial, and as Act XVI of 1868 
abolished Sudder Amin’s Courts, the Court 
which had jurisdiction after the passing of the 
Act, to execute the decree was the Court of the 
Sudder Moonsiff. In an execution sale, the 
facts made out did not establish a case of 
substantive fraud, but fell very far short of it, 
amounting utmost to an irregularity in the 
proceedings, accompanied by a consequence in 
tho shape of a sale of property for a sum 
considerably below its value. Field that, iu 
Buoh circumstances, the remedy was to make 
an application in proper time under s. 256, 
Civ. Pro. Code, 1859, to set aside the sale, and 


(16) — Act III of 1870 — Execution proceedings 
during operation of Act — Decree transfer*edt > 
Civil Court —Civ. Pro. Code , Applicability of — 
Appeal — Act XXIII of 1861, s. 11.—Case where 
it was held that proceedings in execution, svhile 
Act III of 1870 was iu force, of a deoree trans¬ 
ferred to the Civil Court, were governed by the 
Civ. Pro. Code, aud that an order passed therein 
is appealable under Act XXIII of 1861, s. 11. 

Chedee Singh v. Peareeoonnissa, 20 W, 

R. 91. 

(17) — Civ. Pro. Code, s. 310-.4 —Sale subse¬ 
quent to Civ. Pro. Code % Amendment Act V of 
1894 — Plight of judgment-deb tor to have sale set 
aside. — In execution of a deoree a house had 
been attached. Before the date of sale, s. 310-A 
had beeu enacted by Act V of 1894. The 
question was whether the judgment-debtor 
could apply under the new section to have the 
sale sot aside. Held that, when Act V of 1894 
came into effeot, there was no purchaser in 
existence. The new law was passed before 
the purchase was made and the purchaser must 
take subjeot to its provisions. RANGASAMI 
NAIDU v. VlRASAMI CHETTI, 18 M. 477. [It., 
23 B. 450.] 

See BOM. ACT VI OF 1988, S. 31, 20 B. 565. 
See Execution of decree—Transfer 

OF DECREE FOR EXECUTION, 51 P.R. 1870. 
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Execution of Decree — continued, 

-5. —Execution by Collector. 

(1) —Bona fide execution application in time — 
Refusal'-Keeping case alive. --Case where it was 
held chat a Collector ought not to refuse a 6ona 
fide application for execution made within 
time, though he thinks it was made only “ to 
keep the case going.KRISTO BUNDHOO 
CHUCKERBUTTY V. SUDURUDDEE, 17 W.R. 
67. 

(2) — Reg, V of 1812, s. 26— Reg. V of 1827— 
Order made under section —Functus offioio — 
Collector's liabilities .—After a Judge has made 
an order in the terms of Regulation V of 1812, 
s. 26, as modified by Reg. V of 1827, he 
beoomes functus officio , and the Collector as 
manager and holder takes, at his own proper 
risk, everything that he finds to be part of the 
joint estate. Ram RUNGINEE DOSSEE v. 
GOOROO DOSS ROY, 22 W.R. 212, 

(3) —Satisfaction of decree by temporary 
alienation—Power and duty of Collector—Pro- j 
cedure. —Where the Collector finds that the 
sale of land in execution would be undesirable 
and that the decree can be satisfied within a j 
reasonable time by a temporary alienation of 
the land, he may place what he considers pro¬ 
per before the executing Court, which may, 
after hearing the parties, decide whether effect , 
should bo given to such arrangement or not. 
But suob an arrangement cannot be treated as 

a final settlement of the decree, till the Court 
accepts it and authorises the Collector to give 
effect to it. GUJAR SING v. MIT SINGH, 114 
P.R. 1886. [R., 25 P.R. 1894.] 


(4) — Civ. Pro. Code, 1882, ss. 320 ( = s. 68, 
new Code). 322- A < = sc7i. Ill, para 3, new 
Code)—Execution of decree by Collector — Autho¬ 
rity of Collector to hear objections to execution 
of decree or to decide as to whether attachment 
was properly made •—Where a money decree is 
transferred to the Collector under s. 320, Civ. 
Pro. Code, for execution by sale of certain pro¬ 
perty, it is no part of his duty under s. 322-A, 
to decide whether the property ha3 or has not 
been properly attached, nor is he authorized 
under the section to hear any objections, by 
parties interested in the property advertised fnr 
sale, to the sale of that property. ONKAR 8TNGH 
v, MOHAN KUAR, 20 A. 428 = A.W.N. 1898, 96. 


(5)— Civ. Pro. Code , ss. 322, 326— Property j 
taken under Collector'$ management Person 
subsequently obtaining money decree , whether 
could claim to be entered in list of creditors 
under s. 322 -B.— Where a money decree is 
passed against a person after his property had 
been placed under the management of the C. 1 
lector in accordance with the provisions of 
B . 326 of the Civ. Pro. Code, the said property 
not being liable to be sold in execution of that 
decree so long as such management continues, 
the holder of the decree is not entitled to be 
entered in the list of creditors prepared under 
p. 322-B of the Code ; further, an application 
to be entered in the list of oreditors, in the 
statement or debts prepared under the seotion, 

should be made to the Collector and not to the 


Execution of Decree — continued, 

-5. —Execution by Collector— concluded. 

Distriot Judge by whom the Collector had been 
engaged for the purposes of s. 326. MURARI 
DAS v. THE COLLECTOR OF GHaZIPUR, 18 

A. 313= A.W.N. 1896, 17. 

(6) — Suit for recovery of money received in 
execution — Previous application to Collector , 
Necessity of A suit to recover money whioh 
the defendant had received in a Collector’s 
Court in execution of a decree, and to whioh 
he was no longer entitled, need not be preced¬ 
ed by the plaintiff making an application to the 
Collector. KRISTO ClIUNDER GOOPTO V. 
RAMSOONDER SEIN, 17 W.R. 14. 

(7) — Sale set aside under s. 311, Civ. Pro . 
Code , 1882— Suit for confirmation of sale .— 
The plaintiff and another had a joint decree 
for money against the judgment-debtor. The 
plaintiff applied for execution in his own name, 
not mentioning that the application was made 
(or the benefit of both the decree-holders. The 
property was attached, and the execution of 
tbe decree was transferred to the Collector (the 
property being ancestral land) by whom the 
property was sold. The plaintiff purchased the 
property. He did not pay any part of the sale 
consideration, but merely gave a receipt for 
the amount of the decree. Subsequently, the 
Collector set aside the sale under the provision 
of s. 311, Civ. Pro. Code, and the plaintiff filed 
the present suit to have the Collector’s order 
set aside and the sale confirmed. Held , that 
such a suit was maintainable, but that the 
plaintiff in the present suit was not entitled to 
succeed, as such confirmation of the sale, 
while the decree was in the joint names of the 
plaintiff and another, would be to perpetrate a 

fraud, Mathura Das y. Jamna Prasad, 
25 A. 355 = A.W.N. 1903, 69. (20 A. 379. R.) 


-6.—Execution by or against representa¬ 
tives. 


(\) —Death of decree-holder— Right of repre - 
tentative— Where a decreo-holder whose right 
of execution has been temporarily suspended 
dies, his representative has the Game rights, as 
the former bad himself to apply for and obtain 
a revival of the proceedings. KANYAN BHAI 
DlPCHANDv. GHANASHAMLAL JADUNATHJI, 

5 B. 29. 


(2) —Person attaching decree—Representative 
decree-holder —S. 244, C iv. Pro. Code Juiis* 
ction to execute attached decree. — A person 
io attaches a decree is a representative of the 
cree bolder under s. 244 (c) of the Code, and 
in every case entitled to eniorcc execution of 
g decree attached by him. [P-% 6 C.L.J, )41 , 
, vr . 17 A. 425; R„ 16 M. 20, 17 M. 58 = 3 
L.j. 211, 11 C.W.N. 433 = 6 C.L J. 437.] 
here the same Court has passed the decree 
lioh was attached and tbe decree in execution 
which it was attached, tha Court has juris- 
otion to execute the attached decree on the 
taching creditor’s application. PEARY 
OH UN CHOWDHRY V. ROAIESH CHUNDER 

UNDY, 15 C, 371. [R- 21 C. 778.] 
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Execution of Decree— continued. 

-6. —Execution by or against representa¬ 
tives — continued . 

(3) — Execution of decree — S. 11, Act XXIII 
of 1961-—X represented himself to be the pur¬ 
chaser of a decree from the decree-holder and 
olaimed to execute the decree and his claim to 
do so wa 3 admitted. Held , that the order of 
the Judge allowing the claim was without 
jurisdiction under s. 11, Act XXIII of 1861, as 
the applicant was neither a party to the suit, 
in which the decree was passed, nor the repre¬ 
sentative of such party. UMRIT LAMj BAJPYE 
v. SHEEB PERSHAD BAJPYE, W.R. 1864, 
His , 35. 

(4) — Execution of decree — Assignee of decree r 
Regular suit by — Civ. Pro. Code , 1882, ss. 23 a 
and 244. — Where an application under s. 232 
of the Civ. Pro. Code by the purchaser of the 
share of the decree-holders in a suit, was dis¬ 
missed on the ground of his purchase being 
benami for some of the judgment-debtors, held, 
he was neither a party to the suit, nor the 
representative of any such party, so as to bar a 
separate suit by him along with persons alleging 
to be the real purchasers. HaDODHAR SHAHA 

v. Harooobind das Koiburto, 12 C. 105. 

[F., 14 M. 473 ; /?., 20 A. 539 = A.W.N. 1898, 
145, 3 O.C. 32 ; /)., 16 A. 483.] 

(5) — Execution of decree — Co-sharer of judg¬ 
ment-debtor — Execution by co-sharer .— A mort¬ 
gaged certain properly to B, and afterwards i 
sold a 2-anuas share thereof to C, and gave him 
an ijara of a portion. B oblained a decree on 
his mortgage, which decree was purchased by 
C, who then applied for execution. The 
judgment-debtor. A, objeoted that C was not 
competent to take out execution, being a oo- 
sharer and ijaradar ; but this contention was 
overruled. IvALLY DOSS BHADURY v. GOLAM 

ALLY CHOWDHRY, 3 C.L.R. 237. 1 

0 

( 6 ) — Minor—Representative capacity of appli¬ 
cant for execution—Death of party represented — 
Effect, —Tne death of a minor puts an end to the I 
representative capacity of the party applying to 
execute a decree on behalf of such minor; fur¬ 
ther steps in execution must be taken by the 
deceased’s legal representative. HULODIIUH 

Roy Chowdhryv. JudoonathMookerjee, 

14 W.R. 162. 

(7) — Judgment-debtor becoming decree-holder ] 
by inheritance—Extinction of decree — Inherit¬ 
ance.— If a lodgment-debtor becomes a decree- I 
holder by inheritance, his decree would be ex- ! 
tinguished to the extent of his inheritance. N. 

P* POGOSE v. Fukurooddeen Mahomed 

AHSAN alias ALIMOODEEN CHOWDHRY. 25 

W.R. 343 . [Appr., 10 A- 570; Cons., 5 A. 

* • ♦ J 

t " 

(w) Civ. Pro. Code , 1882, s. 244 —Property 
atta> hed Representatives of debtor—Durden of 
p/oof. The burdeu of proof is on the decree 
holder to show that certain property which 
has been seized in execution of a decree against 
the representatives of a deceased debtor is the 
properly of the dooeased debtor in the hands of 


Execution of Decree —continued. 

-6.—Execution by op against repreienta- 

fciyes— continued, 

the representatives and not their private pro¬ 
perty. abduij Rahman v. Mahomed azim, 

4 0.W.N. 151. 

(9) — Legal representative , Execution of decree 
against — Procedure. —The Court should call 
upon the decree-holder to prove what property 
of the judgment-debtor had come into the 
possession of the representative or rather of the 
son of that judgment-debtor ; and then, Laving 
ascertained from proof which was to be given by 
the decree-holder what property of this descrip¬ 
tion had come into the possession of this person, 
the Court should then see whether or not that 
property had been duly applied ; and, if it had 
not, whether there was any remainder of that 
property that oould be made liable. RAJAH 

Roodra Narain Roy v. Nityanand Doss, 
8 W.R. 195. 

(10) — Representative not entitled to execution 
of decree in deceased's favour as of right — Satis¬ 
faction of Court—Ti ial—Determination of ques¬ 
tion — Civ. Pro. Code , 1859, s. 207 — Sufficient 
cause—Objection to execution by debtors. —The 
representative of a deceased person, in whose 
favour a decree has beon made, cannot claim 
execution as a matter of right, but must con¬ 
vince the Court that he should be granted 
satisfaction of the decree ; and the Court can¬ 
not adjudicate upon tfce question without hear¬ 
ing the opposite side. A co decree holder cannot 
claim execution without proving to the Court 
within the provisions of s. 207, Aot VIII 
of IP59, the existence of sufficient cause for his 
asking to have execution alone *, and the Court 
is bound to hear all that the judgment-debtors 
have to urge against the application. UMRITH 

Nath Chowdhry v. Chunder Kishore 
Singh, 21 W.R 31. \_R., 7 C.L,R. 537,33 C. 

306 = 10 C. W.N. 297 = 3 C.L.J. 112.] 

fll) — Execution of decree—Representation of 
deceased decree --holder- Act Vlllof 1959, s. 103. 
— The principle of s. 1C3, Act VIII of 1859, 
is applicable to applications made by parties 
seeking to represent deceased persons in execu¬ 
tion of a decree ; and the Judge, instead of 
rejecting the claim of a petitioner to stand in 
the shoes of the deceased for the purpose of 
executing the particular decree, should call 
upon him to produce evidence that he had a 
right to represent the deceased, and pass an 
order accordingly, WOOMA CHURN MOOKER- 

jee v. Baboo Luckhee Narain Roy Chow- 
dry, 1 W.R., MiB. 10. 

(12 )—Execution of decree against heirs of 
debtor—Heirs substituted as parties to suit — 
Property of deceased debtor — Issues—Act VIII 
of 1859, s. 203. — When the defendant in a suit 
for payment of money died before decree, his 
sons were made parties and a decree for the debt 
due by the deceased was given against them ; 
and in execution of this decree the decree- 
holder attached certain property in the hands of 
one of the eons who objected on the ground 
that it was bis self acquired property. Held, 
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Execution of Decree— continued, 

-6.—Execution by or agalnit representa¬ 
tives — continued, 


Execution of Decree —continued. 

-6.—Execution by or against representa¬ 
tives— continued. 


that the proper issues to be determined were 
( 1 ) whether the property attached by the decree- 
holder had formed a part of the estate of the 
deceased debtor, and, if not, ( 2 ) whether, if it is 
separate property of the eon, that son has mis¬ 
applied any property received by him from his 
father, and, if so, to what extent. MOORAREE 
SINGH v. PURYAG SINGH, 2 C.L.R. 189, 

I 

(13)— Execution of decree against legal re- I 
presentative of Hindu judgment-debtor—Proof 1 
of property of judgment-debtor being in rccre- I 
scntative’s hands—Joint Hindu family — Civ. 
Pro.Code , s. 234— Evidence—Presumption . — In 
execution of a mouey-decree against the legal 
representatives of a Hindu judgment debtor, it 
was proved that the deceased and hia represen¬ 
tatives were members of a joiut Hindu family , 
of which the deceased was the father and mana¬ 
ger and that the property attached belonged to 1 
the judgment-debtor. On the other side, it 
was contended that the property attached had 
always been their own and had not come to 
them from the deceased. There was no evidence 
to show that the objectors were not liable 1 
to execution by reason of insufficiency of assets. 1 
Held , that the property must be presumed to 
have belonged to the deceased and that the 
decree-holder was not bound to prove that each 
piece of property attached had belonged to the 
deceased. DURGA Pit AS AD v. CHOKKE LAD. 

A.W.N. 1888, 49. 


(14) — Applicability of s. 203, Civ. Pro . Cede, 
1859— Heirs of judgment-debtor — Condition .— 
A decree holder can put 8. 203, Act YIlI of 
1859, in force, only if ha proves to the Court 
that no such property of deceased can be found 
as he can sell in execution. INDO NARAIN 
MISSER v. KRISHTO Chunder MAHTO, 14 
W.R. 362. 


(15)— Decree-h Oder's application of attach¬ 
ment of property with heir — Former application, 
— Where a dccce-holder applied for attachment 
of certain property as that of his judgment- 
debtor, and in the possession of the heir of 
the latter, the application cannot be rejected 
though, on a former application, the decree- 
holder had failed to prove sufficient grounds 
for proceeding against the same property. 

Maharaja Dheraj Mahtabchund Baha 

DOOR v. DOYAMOYEE DOSSEE, 17 W.R. 97. 


(16) —Civ Pm. Cod?, 1859, s. 217 — Petition 
under section — Verification — Necessity. —It is 
not neoessary that a petition under s. 217, 
Civ. Pro Code, 1S59, should be verified. 
SENT OOPAL CHUNDER V. AI AHA RAJAH 
JAGUT INDUR BUNWAREE GOBIND, 8 W.R. 
200 . 

(17) — Execution of decree — Certificate by 
representative. —There is no necessity for a 
certificate to be taken out by the representatives 
of a party seeking to execute a decree obtained 
by their ancestor, it the Court executing the 
same be satisfied that the parties so seeking to 


execute are the proper representatives. RAJ 
CHUNDER GHOSE V. MOHEEMA CHUNDER 
PAUL, 1 W.R., Mis.. 11. 


(18)— Civ. Pro. Code, 1859, s. *210 — Following 
judgment-debtor's property in parties ’ posses¬ 
sion — Third party holding certificate under 
Act XXVII of 1860.—A decree-holder was held 
to be at liberty, under s 210 , to follow his 
deceased judgment-debtor’s property in the 
hands of the parties in possession, though a 
certificate under Act XXYII of I860 had been 
obtained by a third party. DUNPUT SINGH 

Bahadoor v. Ranee Rajessuree, 15 W.R. 
476. [Z?., 27 C. 242, 17 M. 186, 21 B. 539.] 


(19) — Execution of decree—Application by 
heir who has not obtained succession certificate 
— “ In a ccrdance with law'' — Limitation- 
Method of executing a decree — Procedure , Vested 
rights in. — An application for execution made 
by the heir of a deceased decree-holder, without 
obtaining a succession certificate, is an applica¬ 
tion “ in accordance with law ” and saves the 
decree from being barred by limitation. (16 A. 
26, R.) The right as to the method of 

executing a decree is one of procedure and not 
a substantial right. No one can have a vested 
right in a matter of procedure L. PAYNE & CO. 
v. BRAHMDEO, 9 Ind. Cai. 800. 


(20) — Execution of decree — Death of decree- 
holder —Defendant one of several representatives 
of deceased—Right of other representatives to 
execute decree. — Where the judgment-debtor 
was one of the legal representatives of a 
deceased decree-holder and as such was entitled 
to get a share in the estate of the deceased, 
that fact did not debar the ether legai repre¬ 
sentatives of the deceased from executing 
the d ocree against the judgment-debtor. MR. 

j.p. Wise v. Moulyie abdool ali, 7 W.R. 
136. [Appl., 10 A. 570—A.W.N. 1888, 231; 
Cons., 5 A. 27 = A.W.N. 1882,110; R., 6 C. 


591 = 7 C.L.R. 543.] 

(21)— Civ. Pro. Code, 1859, ss. *204 and 210 
— Applications under sections , Disposal of — 
Grounds of disposal— Judgmeni-credi or's delay 
in pursuing debtor's properly into his heir's 
hands — F rplanation— Case where an applica¬ 
tion uncer s. 210, Civ. Pro. Code, 1859> was not 
allowed to succeed on the ground * bat would 
support an application under &. 201 I ana where 
it was held that an application under s. 204 
must be disposed of on a state of facta which 
would give the Judge power to issue the order 
under s. 204. Io i? incumbent on a judgment- 
creditor, delaying long after judgment-debtor's 
death to follow such debtor’s property into the 
hands of his heir, to account for the reason of 
the delay. SHAH AMEEN AHMED v. 8YUD 

Yelaet ali Khan, 20 W.R. 422. 

(221 _ Subsequent declaration of illegitimacy — 

Effect on decree-holders-— Case where it was held 
that though parties seeking to execute a decree 
had been declared illegitimate by a subsequent 
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- 6 —Execution by or against representa¬ 
tives— continued . 

decision of the High Court in another oase, the 
declaration of illegitimacy could not affect the 
right of persons who were parties to a decree, 
when it was made to execute the decree which 
was in their names. MlRZA HlNMRET BAHA- 
DOOR v. MR. A. 8 ALANO, 17 W.R. 428. 

(23) — Decree against deceased person — Execu¬ 
tion against legal representatives— Act VIII of 
1859, s. 210.—A decree passed eagamst a dead 
person cannot be executed ag*in3t his legal re¬ 
presentatives. No provision is made in the Civ. 
Pro. Code for the issue of execution in such a 
case. S. 210 of Aot VIII of 1859 does not iaolude 
or provide for such a case. In the matter of the 

Petition of Girendronath Tagore, 14 B. 

L.R. ;334, Note. 

(24) — Execution of decree — Defendant dying 
before decree— Representatives — Decree against 
dead man. — Where the sole defendant to a suit 
dies before decree, a decree passed against him 
on the supposition of his being still alive, is in¬ 
capable of being executed. ROOP NARAIN 

Singh v. Ramayee Singh, 3 C.L R. 192. 
[Not F. % 21 B. 3 14.] 

(25) —Execution of decree—Estate of dec°ascd 
person—Necessity for legal representative being 
brought on record .— A decree cannot be executed 
against the estate of a deceased judgment- 
debtor, unless some person has been brought on 
record as his legal representative, LakRAJ 
ROY v. BECHARAM MISSER, 7 W R. 52. 

( 2 G) —Execution against the estate bad unless 
represented by some one .— -Thi re must be some 
one on the record representing the deceased for 
execution to issue against the estate of such 
deceased person. GOKUL SUDII v. WlLLSEY, 
65 P.R. 1867. 

(27) — Civ. Pro. Code , 1882 , s. 234 —Probate 
and Administration Act, V of 1881, s. 104 — 
Execution of decree against assets of deceased 
judgment-debtor—Priority of claim. — Under 
s. 234, Civ. Pro. Code, a decree-holder is entitled 
to have his debt paid out of tho assets of a 
deceased judgment-debtor in the hands of bis 
legal representative, which have net yet been 
duly disposed of. The right is not affected by 
the provisions of s. 104 of tbo*Probate and 
Administration Act, which directs a rateable 
distribution of the assets of a deceased judg¬ 
ment-debtor. VENKATARANGAYAN Chetti 
v. KRISHNASAMI AYYANGAR, 22 M. 194. 

(28) — Representatives of deceased decree- 
holder ■, Decree executable against property in 
hands of. — A decree making the parties liable 
as representatives of ibe deceased can only be 
executed under the provisions of s. 203 of Act 
VIII of 1859 against property come to their 
hands. Bheo NARAIN BINGH v. Ram PURTAE 
CHOWDHRY. 6 W.R. Mis. 48. 

(29) — Civ. Pro. Code , 1882 s. 234 — Appli¬ 
cation to execute the decree against alleged repre¬ 
sentative of deceased judgment-debtor . — Where, 


Execution of Decree —continued. 

-6.—Execution by or against representa¬ 
tives— contimeed. 

under s. 234 of Aot XIV of 1802. an application 
is presented to execute the deoree against the 
representative of a deceased judgment-debtor, 
it is the Court which passed the deoree that 
must deoide whether the persou against whom 
execution is sought is or is not such represent¬ 
ative, and the Court exeoutiDg the deoree must 
decide to what extent such person is liable as 
such representative. BETH SHAPURJI NANA 

Bhai v. Shankar Dut Dube, 17 A. 431 = 
A.W N. 1895, 74. 113 C. 257, R .) [ Appr. t 28 

( M. 466=15 M. Li. J. 116 .] 

1 (301 —Execution of decree—Position of legal 

representative. — Where execution proceedings 
are taken against the legal representative of a 
judgment-debtor, ho stands in no better position 
than the judgment-debtor himself, and he will 
not be permitted to resist the execution under 
circumstances in which the judgment-debtor 
himself, if ho wore alive, could not resist it. 
MuEjCHAND RaNCHHODDAS V CHHAGAN 
NARAN, 10 B. 74. 

(31)— Civ. Pro. Code, 1859, s. 203, Scope of— 
Representative's liability in exteution —^lssefs.— 

j S. 203 primarily refers to a party who has been 
substituted before decree for the criginal debtor, 
and against whom consequently the decree ha3 
Deen passed as representative of such debtor. 
It i 9 also applicable to a person who has become 
representative of an original debtor in exeoution 
proceedings, but even in such cases bis liability 
is limited to the extent of debtor’s property 
which may have come into his lands. SYUD 
JAFUR HOSSEIN v. HINGUN JAN, 8 W.R. 161. 

• (32) — Decree against deceased, Execution of % 

against alleged representative—Representative 
capacity denied — Construction — Civ. Pro . 

i Code. 1859, ss. 26, 203, 210, 211, 24 6—Act 

XXHI of 1861, s. 11 .—Execution of a deoree 
against A, since deceased, was applied for 
against B as A’s representative ; the answer 
alleged the holding of proporty in individual 
right ; held that such answer was not a setting 
up of claim under Act VIII of 1859, s. 246, 
but an answer to an application under ss. 210 
and 211 , and that the oase fell under the terms 
of Aot XXIII of 1861, a. 11. 3. 203. Act VIII o£ 
1859, did net re quire tbo defendant 10 be sued in 
any “capacitybut to be desen bed according to 
s. 26 , and the plaint to contain an allegation 
that ho was the representative of the deceased. 
AMEEROONNISSA KHATOON V MEEK MAHO¬ 
MED MOZUFFUR HOSSEIN CHOWDHRY, 12 
B L R. 65 = 20 W.R. 280. 

(33) — Representative of decerned decree-holder 
—Execution once duly issued against , Effect of 

, —Act VIII , of 1859, s. 246 O* de rs passe a under 
— Appeal yiot given ( y s. l 1 of Act XX11I of 
186l. — Where execution has, on a previous 
occasion, been issued against a person as tho 
representative of the deceased judgment-debtor, 
his liability a3 such representative can no 
longer be disputed, especially with reference to 
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6.—Execution by or against representa¬ 
tives — continued. 

the terms of s. 216 of Act VIII of 1359. The 
order of the lower Court, so far as it declared 
that the property agaiust which the decree was j 
sought to be executed, was not property belong- 1 
ing to the deceased judgment-debtor and was, 
on that ground, not liable to attachment, having 
been made under s. *246, was not one subject 
to appeal. Where the property has been first 
attached as belonging to the original judgment- 
debtor and claimed by respondent as i 9 own 
private property which never belonged to the 
judgment-debtor, the respondent is in the 
position of any third party, an entire stranger 
to the suit, and his claim would have to be 
properly and necessarily disposedof unders. 246, 
and the matter therefore cannot be the sub¬ 
ject of appeal. MAHARAJAH DHERAJ MAHA- 

tab Chund Bahadoor v. Mussamut 

PEAREE DOSSEE, 6 W.R , Mis. 61. [Appr. % 
15 W.R. 163; 22., 12 W.R. 333, 20 W.R. 230.J 

i34) — Successive app>lications for execution — 
Representative — Execution against person of 
such party .—Successive applications for execu¬ 
tion made agair.st. a party merely as a represent¬ 
ative, preclude execution from being taken out 
against him personally, as a co-defendant, 
even if be is liable in both capacities. PREM 

Labe Gossamer v. Hosseinooddeen, 13 

W.R. 36. 

(35) — Hindu Law — Decree against mother 
representing estate , adopted son being alive — 
Decree invalid — No further declaratory suit .— 

A creditor got a decree against the mother of 
the debtor, in ignorance of the existence of au 
adopted child. The child obstructed the exe¬ 
cution, and the credhor sued to declare that 
the estate was bound by the decree. Held , the 
suit would not lie, the inheritance was not 
properly represented, and the decree would not 
bind the son. SUBBANNA v. VENKATAKRISH- 
NAN, 11 M. 408. ill C. 45, D .) [R , 19 B. S21.J 

(36) —Act 1 ' of 186S, s. 177 — Commanding 
officer not a representative. — Held,' hat a de¬ 
ceased person would not be represented by the 
Commanding Officer acting under s. 177, Act 
V of 1869. In re the estate of JEMADAR NlHAL 
Singh. 83 P R. 1870. 

( 372 —Execution of decree against one of the 
sons of the original judgment-debtor — Applica- 
tion for execution on death of such son against 
other sons , Limitation for, whether saved by 
previous applic ition. —On the death of the 
judgment-debtor, execution was once applied 
for against one ouly of his thres sons. Pending 
the application, such son died, and it was 
sought to continue the proceedings against the 
other sons, and the latter contended that exe¬ 
cution can be had against them only as the 
heirs and representatives of their father, and ; 
the next previous application not having saved 
time for execution as against them, this appli- , 
cation was barred by time. It was held, how- i 
ever, that, though they could not be regarded 
as the representatives of their deceased brother. 


Execution of Decree—oontinued, 

-6.—Execution by or against representa¬ 
tives — continued. 

they yet constituted joint representatives, 
along with him, of their father, the original 
judgment-debtor, so that the execution that 
had been taken against one of them saved the 
limitation as agamst the others. As has been 
held in 3 A, 517, an application for execution 
put in against one only of the representatives 
of a deceased sole judgment-debtor is sufficient 
for the purpose of saving a subsequent execu¬ 
tion against the other representatives from 
being barred by time. KRISHNAJI JANARDAN 

v. Marrarrav, 12 B. 48. 

(3 *)—Civ. Pro. Code, 1882, s. 244, i=s. 47 » 
new Code) — Death of party to suit before 
final decree in appeal—Proceedings in exe¬ 
cution taken against legal representatives — 
Sale in execution — Suit to set aside sale, if 
maintainable. —The last clause of s. 244, Civ. 
Pro. Code, refers to a case where there is 
a dispute between two or more persons as 
to which of them is representative of a per¬ 
son who had been a party to the suit. It cannot 
be held to include a case in which there could 
be no representative, as there was no party to be 
represented and therefore no question as to who 
was the representative. Dunned the pendency of 
an appeal by several unsuccessful defendants, 
one of the latter died. The appellate Court passed 
a decree against the surviving appellants alone, 
the representatives of the deceased appellant 
not having been impleaded. In execution, pro¬ 
perties belonging to the deceased’s estate were 
brought to sale, the representatives of the uecea- 
ea having been made parties to execution pro¬ 
ceedings. The representatives now sued to, have 
the sale set aside. Held, that the suit was not 
barred by s. 241, Civ, Pro. Code. BENI PRA¬ 
SAD K UN WAR v. MUKHTESAR Rai. 21 A. 316 
; = A.W.N. 1899, 101. (13 A. 53, P.C., 17 I.A. 

150 22.) 

, (39) — 5. 234. Civ . Pro . Code. 1882 — Hindu 

vjidow relinquishing husband 1 s estate in favour of 
reversioners--Deed of release containing condition 
to discharge widow's debt—Execution of decree 
against widow after widow's death—Enforcement 
, of decree against reversioners. — Where a Hindu 
widow relinquish the estate inherited from 
her husband in favour of reversioners, on condi¬ 
tion of the latter agreeing to p*y ofi a judgment- 
debt due from the widow to a third person, the 
reversioners who were on the record as represen¬ 
tatives of the widow in execution of the decree 
against her after her death, not having shown 
that they applied the estates of the widow in 
thpir hands for paying off the debt, were liable 
under s. 234 to have execution taken out. against 
them to the extent of the assets. CHINTAMONY 
DUTT v. MOHESH OHUNDRA BANERJEE, 23 
C. 434. (12 C. 458, D.) 

( 40 , —Due application of assets by representa¬ 
tive yxot shoivn—Arrest in execution of decree .— 
On the failure of a representative to show that 
he has duly applied the assets known to have 
come to him of a deceased-debtor, he may be 
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-6.—Execution by or against representa¬ 
tives — continued, 

arrested in execution of the decree. MAHARAJA 

Dheraj Mahatab chunder bahadoor V. 
MUtfMOHINBE DOSSEE, 12 W.R. 517. 

(41)—‘ Exparte ’ money decree against deceased's 
estate—Son representative of estate , prayer tor 
time by—Property joint family properly ,—Oa 
the execution of an ex parte decree for money, 
to be realised out of the estate of a deceased 
person, his eon, one of the defendants represent¬ 
ing the estate, instead of objecting, prayed for 
time to pay the amount due Held that the 
inference was that the property was not the 
self-acquired property of the son, but the joint 
property of the family. GHOTTA 8 HAYEE v. 
GOUR MONEE DOMSEE, 21 W.R. 117. 

(42) —Decree against surety — Execution 
against properly of deceased principal. —Case 
where it was held that the property of a 
deceased principal could not be taken in 
execution of a decree against his surety. 

Kalee Churn v. surreuam, 11 W.R. 69. 

(43) —Principal and agent—Decree against 
managtr of factory — Judgment-debtor not iden¬ 
tified with proprietor — Execution , mode of .—If 
there is nothing in a decree on a bond in 
respect of turns owed by a manager on acoount 
of factory expenses, to connect the judgment- 
debtor with the proprietor, it cannot be executed 
against the property of the latter. THE AGRA 

Bank, Limited v. Dabee Pershad, 12 

W.R. 208. 

(44) —Decree calling for accounts—Personal 
decree—Execution against representatives. — 
Held, th at a decree calling for accounts was a per¬ 
son aljdeoree and could not be executed against tbe 
defendant’s widow and representative. BlDHOO 
MOOKHEE DOSSEE v. RAJAH BEJOY KESHUL 
ROY, 12 W.R. 495. 

(45) — Decree barred by limitation — Instal¬ 
ment ioyid subsequently acknowledging balance 
due under dee ree—Con ideration absent —Decree, 
Revival of — Representatives. — An instalment- 
bond by :a judgment -debior acknowledging a 
balance to be due under the decree, but execut¬ 
ed without consideration,alter the decree became 
barred by limitation, could not either revive 
the decreo or be legally binding on his repre¬ 
sentatives. Heeua Dadd Mookerjee v. 
Roy Dhunput Singh. 24 W.R. 282 [Appr., 
2 A. 443 ; It , 4 C. 500 ] 

(46) — Sale-deed — Dana-pauna —Decree for 
damages — Liability of purchaser for personal 
debt — Representative—Act Vlll of 1859, ss. 102 
and 103. — A purchaser is not rendered, by the 
dena pauna clause in a deed of purchase, liable 
for so purely personal a debt as that created by 
a decree for damages on account of malicious 
and wrongful conduct. Queere. — Whether a 
contract to pay another’s judgment-debt, or the 
possession of assets out of which such debt is 
liable to bo satisfied, would each of itself con¬ 
stitute the contractor or possessor respectively 

C. IV—26 
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-6.—Execution by or against representa- 

t! ves— continued . 

the legal representative of the judgment-debtor 
within the meaning of ss. 102 and 103, Act Vlll 
of 1859 ? MACLEOD V, KUNHOJE SAHOO, 9 

W.R. 271. 

(47) — Decree agamst wife —Execution against 
judgment-debtor's second husband — Act Vlll of 
1859, s. 105.—A widow, on the death of her hus¬ 
band, was made defendant in a suit which had 
been pending against him. 8he married again be¬ 
tween the original and final judgments against 
her. Held , that hoc second husband was not 
liable to summary proceedings in execution, and 
the term 1 judgment’ in s, 105, Act Vlll of 1859 
did not include the judgment in appeal. 

Bindabun Chunder Sircar Chowdhry v. 
a. B. Mackintosh, 9 W.R. 442. 

(48) —Death of judgment-debtor alter passing 
of appellate decree- Execution of aectee—Re¬ 
presentatives of judgment-debtor — Practice — 
Civ. Pro . Code, 1882, ss. 234, 248, 361 to 372, 
583 — Course optn to decree-holder . — Tbe Civ. 
Pro. Code, 1882, does not contemplate the 
representatives of the judgment-debtor being 
placed on the record afier the appellate decree 
has beou passed. Thore is no express provision 
for it in the sections relating to execution. 
8s. 361 to 372 relate to changes during suit, and 
apeak only of plaintiffs and defendants—terms 
which seem to show that they were only 
intended to apply to proceedings up to final de¬ 
termination by the appellate decree, and not to 
proceedings in execution between the judgment- 
creditor and the judgment-debtor. K sued H 
in the Court of the second class Subordinate 
Judge of Surat. Tbe suit was dismissed with 
costs. In appeal, the District Judge confirm¬ 
ed the decree. Thereupon H, for recovering 
his costs, applied to the second class Subor¬ 
dinate Judge for execution of the decree and 
prayed for a transfer of the execution pro¬ 
ceedings to the first class Subordinate Judge, 
within whoso jurisdiction K (the judgment- 
debtor) resided. The transfer was ordered as 
prayed for. Sometime after the transfer, Iv 
died and thereupon II applied to the Subor¬ 
dinate Judge to substitute on the record the 
name of the son of K as his legel representa¬ 
tive. The application waa rejected and H was 
referred to the seoond class Subordinate Judge 
to produce from him a certificate with respect 
to the substitution of the name. Tbe second 
cl 3 ss Subordinate Juago to whom II thereupon 
applied, rejected the application holding that 
he had no jurisdiction to entertain the same, 
because the decree tnai was Deing exeouted was 
the decree of the appellate Court in which his 
decree had become merged. On an application 
having been made to the High Court under 
h. 622, Civ. Pro. Code, 1882, held that the 
course for the judgment-creditor to adopt was 
that provided by s. 234, viz,, to apply for exe¬ 
cution of the decree against the legal re pro 
sentative of the deceased judgment-debtor, in 
whioh case the application to so execute the 
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Execution by or against representa¬ 
tives — continued . 

decree, having regard to s. 583, would be to fcha 
second class Subordinate Judge, although, by 
s. 248, the notice to the party against whom 
execution was applied for would be issued by 
the first class Subordinate Judge to whom the 
decree had been transferred for execution. HlRA- 
C B AND HARIJIVANDAS v. KASTURCHAND 
IvASIDAS, 18 B. 221. [E21 B. 314 ; Appr., 28 

M. 466=15 ML.J. 116; Expl., 11 Bom. L.R. 

1358 — 34 B. 142 = 4 Ind. Cas. 839 ; R , 17 A. 

243, 10 C.L. J. 396 = 14 C.W.N. 752 = 3 Ind. 
Cas. 324.] 

(49)— Execution of decree—Death of defend- 
ant penlincj delivery of judgment — Decree 
against all defendants, whether could he executed 
against heir s of deceased defendant without plac¬ 
ing them on record — Practice—Civ. Pro. Code 
1882, ss. 234, 248 to 250. —In this case, the 
High Court passed a decree for partition of the 
property in suit in confirmation of the decrees 
of the lower Courts. After the conclusion of 
the arguments in appeal, the High Court took 
time to consider. Subsequently, and, before 
judgment was pronounced, one of the defend¬ 
ants died, but the judgment was afterwards 
passed and decree drawn up dated tbe day of 
the judgment as if tbe said defendant was still 
living. On plaintiffs application to the first 
i ourt to execute the decree, execution was 
refused by that Court on the ground that, the 
defendant having been dead at the date of the ■ 
judgment and decree, and tbe heirs of the 
deceased party not having been placed on tbe 
record before the delivery of judgment, the 
decree was incapable of execution. The High 
Court, on appeal, referring to the English l 
practice and that of the Privy Councii to show l 
that there nothing anomalous or contrary 

to principle in the delivery of a judgment and 
drawing up of a decree thereon, though one of 
the parties to the suit was dead but the record 
not amended, provided that he had been fully 
heard in his lifetime, held that the lower 
Court was wrong in having refused execution of 
the decree which on its face was a good decree 
executable against the legal representatives of 
the deceased defendant under *s. 234 and 243 to 
250 of the Civ. Pro. Code, without placing them 
on tbe record of the suit, unless the decree had, t 
by reason of tbe defendant’s death, become 
inherent iv defective. HaMACIIAEYA v. ANA.N- 
TACHARYA, 21 B. 314. [ F ., 2i A. 314 = A. W. 

N. 1899, 86 ; R., 26 M. 101 = 12 M.L.J. 435, 9 

C.W.N. 710. 33 M 167 =6 M.L T. 271, 14 C. 
W.N. 759 = 6 Ind. Cas. 170.] | 

(30) —Decree in deceased's name — Execution, 
Application fer— Civ. Pro. Cede, 1S59, 55.207 
and 208— Applicants, Bringing cn record of — 
Protection of other's interests — Procedure as to 
addition oj parties to record .— Where applica¬ 
tion is made for execution of a decree standing 
in the name of a deceased person, the Judge 
ought, after hearing such application, to put 
one of the parties at least on tbe record, in the 
sxerciso of his judicial discretion ; and further 


Execution of Decree —continued. 

6,—Execution by or against representa¬ 
tives— continued. 


he ought then take such steps as to him might 
I seei *i right and proper for protecting the in¬ 
terests of the other parties claiming to be assig¬ 
nees. Where the deceased died at that stage 
I of the case during which the suit was pending 
in appeal in the High Court and, therefore, 
before the final decree, which stood in the de¬ 
ceased s name was passed, the first amendment 
which must be affected in the record was that 
in the deceased’s place must be put the names 
of those persons who were in fact allowed by 
the High Court to carry on th 6 appeal in the 
deceased’s name. KAXEE SYUD ABDOLLAH 
V. SYED REASUT HOSSE 1 N, 20 W.R. 51. 

(51) — Execution of decree —Order made under 
Act \ ill of 1859, s. 210.—An order was made, 
under s. 210 of Act VIII of 1859, making the 
legal representatives of a deceased judgment 
debtor parties to a suit in execution of a decree 
obtained against the deceased in his lifetime. 
Subsequently, the decree-holder discovered that 
certain property, which he claimed to be the 
property of the deceased, was in the possession 
of a third person C, and ho applied to have C’s 
name put up cn the record, and to b a allowed 
to execute the decree against him. 7 hid, that 
the Court had no power to put C's name on the 
record. SYED NADIR HOSSEIN v. BlSSEN 
CHAND BASSARAT, 3 C.L.R. 437. [R., 10 A. 

479.J 


(52) — Execution of decree — Attachment of 
property before death of judgment debtor — Legal 
representatives of judgment-debtor, whether 
should be brought ok to record — Civ. Pro. Cede, 
s. 234. — Where, subsequent to the deatn of the 
judgment-debtor pending the proceeding against 
him in execution, the decree-holder desires to 
proceed against property which has not been 
attached during the lifetime of the judgment- 
debtor, his proper course is that marked out 
by s. 234 of i he Civ. J’ro. Code ; but if the pro¬ 
perty has beeu attached during the lifetime of 
the judgment-debtor, it then comes into the 
hands of the law, and attachment does not 
abate on the death of the judgment-debtur ; 
and for the purpose of proc e.nng ug .inst, and 
if necessary selling that property, it is not 
necessary to implead any one as a legal re¬ 
presentative. A11DUK RAHMAN v. 6HANKAR 
DAT DUBE, 17 A. 162 = A.W.N. 1335, 35. 

(53) — Decree declaring hen cn judgment- 
debtor's properties. Execution of — Other decrees 
against ju iomeni-debtor, Sale under, subject to 
prior lien — Execution big holder of auree with 
lien—Claim to attach'd proicriy rut maintain¬ 
able by ether creditors in cxccut : n.— One K 
obtained a money decree againsr. G declaring 
certain properties belonging to G liab'e to be 
sold in satisfaction of that dt-eree. In execution 
of one of certain other decrcei obtained against 
G, K himself became the purchaser of the 
property subject to his lien. In execution of 
another of the decrees C became the purchaser 
subject to the lieu. On K proceeding to execute 
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Execution of decree —continued. 

-6.—Execution by or against representa¬ 
tives— continued. 


his own deoree against G by sale of the property 
purohased by C, the latter applied tc the exe¬ 
cuting Court to have it declared that satisfac- ! 
tion should be entered on the original deoree 
obtained by K to the extent of the value of the 
property purohased by K. The Deputy Regis¬ 
trar refused to receive the petition from O on 
the ground that he was no party to the exe- ! 
cuticn proceedings. The High Court held that ' 
the Deputy Registrar was right because C | 
could not be deemed by his purohase to have 
acquired the right to represent G *n the execu¬ 
tion- proceedings on K’s decree. If the property 
happen to be taken and sold in satisfaction of 1 
K’s decree, C might possibly take other proceed- ( 
ing 6 by regular civil suit against K to establish 
his right *, but certainly, he could not claim the 
right to appear in the execution ‘proceedings 
following upon a case to which he was no party. 

Greeja Bhoosun Mitter v. Kishen 

KISHORE GHOSE, 7 W R. 221. 


(54)— Decree declaring liability in general 
terms — Subsequent ascertainment of liability by 
operative decree — Death of judgment-debtor in 
the interval — Representative s not made parties 
to operative decree—Execution against them — 
Mesne profits .— An operative decree, obtained 
after the death of a defendant, by which the 
extent and quality of his liability, already 
declared in general terms, are for the first time 
ascertained, cannot bind the representatives of 
the deceased, unless they were made parlies to 
the suit in which it was pronounced. A decree 
for possession was passed against several defen¬ 
dants, and it also declared that they were 
accountable for mesne profits. But it did not 
ascertain the amount of such profits, nor deter¬ 
mine the question whether the defendants were 
liable jointly or severally in respect of their 
wrongful possession. Some time after, the 
decree-holder, for the first time, obtained a 
money-decree in respect of such mesne profits, 
hut one of the defendants died in the interval 
and his heirs were not made parties tc the 
latter decree. Held , that execution could not be 
taken against those heirs, and that the ques¬ 
tion of their liability for mesne profits did not 
wholly depend upon the faot of their ancestor 
having been a party fco the former decree. 

Radha Prasad Singh v. Lad Sahib, Rai, 
13 A. 53=17 I. A. 150, PC.=5 Sar. 600. [R., 

2 L A. 316, 19 C. 132, F. B., 25 A. 385, 33 C. 867 
= 4 C.L J. 141, 6 M.L.T. 187.J 


the application ; but hia order was reversed on 
appeal by the District Judge * Held, that the 
Judge’s order was wrong on the grounds that 
C D was not the heir of D V, that neither 
be, nor bis guardian on his account, was, at 
the date of the decree, in possession or enjoy¬ 
ment of the property against which it was 
sought to be executed ; and that neither the 
heirs of D V, nor any parson through whom 
they claimed, were parties to the suit in which 
the deoree was passed. RAYASaNG.TI MA- 
DHAVSANGJI v. THE EXECUTORS OF DAYA- 
BHAI, 3 B.H.C., A.C. 105. 

(56) — Death of party after hearing but before 
judgment—Judgment pi onounced in ignorance of 
death — Validity. — Where everything to be done 
by the parties having been done and nothing 
l remained except the delivery of the judgment, 
which was reserved by the Court, one of the 
parties died, and the Coutg pronounced its judg¬ 
ment in ignorance of the death ; held that the 
judgment should be read as from the date on 
whiehit was reserved, and tbe decree that follow¬ 
ed was valid notwithstanding the faot that the 
representatives of the deceased have not been 
brought on the record. CHETAN CHARAN 
DAS v. Balhhadra Das, 21 A. 314 = A.W.N. 
1699, 86. (21 B. 314, 19 C. 513, F.) [ZL, 9 

I C.W.N. 710, 6 C.L.J. 547= 12 C.W.N. 590, 12 
M.L.J. 435 ; R., 26 M. 101, 30 A. 505 = 5 A.L. 
J. 659 = A.W.N. 1908, 228, 11 Bern. L.R. 1070.] 

(57) — Court to which decree has been sent for 
execution. Extent of powt rs ot—Decree against 
' assets of Hindu widow executable against arrears 
of maintenance due as a debt at her aeath .— 
It is not for a Court to which a decree capable 
' of execution is sent by another, to enter on a 
criticism of it and to refuse execution because 
it is of opinion that there are questions between 
the parties which could not be entertained 
and decided in execution and that too much 
has been left for tbe executing Court to do. 
The right of a Hindu widow to maintenance 
may not fco assignable by her. but, where sums 
due to her for maintenance have become a debt 
duo to her under an agreement capable of 
precise determination, such a debt, having to 
be regarded to tie assets of the widow, can be 
proceeded against in execution of a decree 
obtained against such assets. A. P. RAJERAV 

Chandrarao v. Nanarao Krishna Jaghir- 
I DAit, 11 B. 528. 


(55) — Setting aside appellate order directing 
execution—Parties to suits .— D M sued C D, 
described as the heir of D V and in 1838 got 
a decree to be satisfied out of th rt estate of I) 
V. In 1862, the executors of D M.’s will 
applied to the Muneif’s Court for execution of 
the decree against the estate of D V, which 
was then in the possession of R and others, C 
l) having died ‘, and R and others resisted 
the application on the ground that C D, who 
alone had been made defendant in the suit, 
was not the heir of D V. The Munsif rejected 


(58)— Ss. 234, 218, 249, .578, Civ. Pro. Code , 
1882—S.234, Sco^eoi—Representative of deceas¬ 
ed judgmenl-debtor , Execution of decree against 
— Omission to make application under s. 234— 
Effect. — The power of the Court executing a 
decree to order execution under s. 249, Civ. 
Pro. Code, against the legal representative of 
the deceased judgment-debtor, after the issue 
of notice under s. 248, is not cut down by the 
provisions of s. 234, which simply empowers 
tbe decree-holder to apply to the Court which 
passed the decree to execute it against the legal 
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Execution of Decree —continued. 

' 6* Execution by or against representa¬ 

tive ®—contin tied. 

representative of the judgment-debtor who is 
dead. An application to execute a decree 
against such legal representative may also be 
made to the Court to which the decree has been 
transferred for execution. The omission to 
apply under s. 234, Civ. Pro. Code, to the Court 
which pissed the decree, assuming that such 
application was a necessary preliminary to 
proceedings being taken against the legal re¬ 
presentative in the Court- to which the decree 
has been sent for execution, is only an irregu¬ 
larity within the meaning of s. 578, Civ. Pro, 

Code. Sham Lab Pah v. Modhu Sudan Sir- 
car, 22 C. 558. [7?., 12 M.L.J. 24 ; D.. 27 C. 

488; iVoi F. t 28 M. 466, F.B. = 15 M.L.J. 116 ; 
Cons., 9 C.L J. 443 = 13 C.W.N, 533.] 

(59) —Act XXITI of 1861, Civ. Pro. Code, j 

s. 11=5. 244 of the Civ. P?o. Code (XIV of j 
1882) Res judicata.' -Hhe q uestion which may 

be determined by an execution Court must be 
between the parties to the suit or their repre¬ 
sentatives and must relate to execution. I \F , 

17 M. 399, 19 B. 328 ; D., IS M. 13 ; Cans ., 1 

17 C. 711, F.B. ; R. t 14 13. 206, 10 C.L.J. 
396.] A person, who was not on the record 
when the decree was passed, does not become a I 
party by applying for execution; and a ques- 1 
tiou as to suoh person’s legitimacy is not one 
that can be determined in execution. ARID- 
UNNISSA KHATOON v AMIRUNNISSA KllATUN 

2 C. 327, P.C. = 4 I.A. 68 = 3 Sir 677 (co'ttbvi- 
ing 20 W.R. 303.) [ F ., 3 C. 371, 4 C. 209.] 

(60) — Execution against representative — 
Admission of representative—Enquiry as to 
assets Denial — Regular suit. — A judgment- i 
creditor, who obtained a decree against the ! 
assets^ of the deceased defendant in the hands 
of his widow, applied for its execution i 
on the death of the widow, against X alleg¬ 
ing he was the next representative of the 1 
deceased defendant. Should X admit that he 
was the representative, the executing Court 
should enquire whether he held the assets of 
the deceased person, and if X disclaimed the 
representative capacity, the judgment-creditor 
must be referred to a regular suit to prove that 
X was the legal representative and that he held 
the assets of the deceased. SHEO SAHAI v. 

Mt. Bhagar, 12 P. R. 1875. 

(61) Sons of deceased judgment-debtor ad¬ 
mitted as representatives on record—Re-open¬ 
ing entire case tn execution proceedings — Hindu 
lain Debts The sons of a deceased judgment- j 
debtor, whose estate is declared by the decree to 
be liable to sale, admitted on the record as his re- i 
presentatives, cannot claim, in the execution 
stage, to re open the whole case and ask for a 
decision as to whether the debt incurred by the 
father was not for the benefit of the estate, or was 
in some other way invalid under Hindu law, ! 
and not binding on the joint family. Ram j 

Bhunjun Singh v. Mussammut Munder 

KOER, 23 W.R. 127. [ F. , 24 W.R. 264, 22 j 

B, 475.] 


Execution of Decree —continued, 

6.—Execution by or against representa¬ 
tives — continued , 

(62) Son's liability for deceased's judgment- 
debtor's debts—Property held by son,Nature of — 
Inquiry Question not for execution , but for suit* 
—The question whether property followed by a 
judgment-creditor in the hands of bis deceased 
judgment-debtor’s son, is held by the son under 
such circumstances as render him liable for his 
lather’s debts, is a questiou not triable in execu¬ 
tion proceedings, but in an independent suit. 

Ramanooora Singh v. Kishen Kishore 
NARain SINGH, 23 W.R. 265. [F., 24 W.R. 

361, 22 B. 475.] 

(63 ) - Decree debt, validity of—Qjcestion for 

separate suit —No question for execution stage — 
Hindu law —Sens—Debt, Nature of.— Where 
the sons of a deceased Hindu are in possession 
of family property they are liable for the pay¬ 
ment of their father’s debt, unless they preve 
tint the debt was incurred for an immoral pur¬ 
pose or was otherwise invalid. The validity of 
a decree-debt cannot be re-opened at tbe execu¬ 
tion stage ; but must form the subject of an 
independent suit. BURTOO SINGH v. RAM 
PURMESSUR SINGH, 24 W.R. 364. [F., 22 

B. 475.] 

(64' — Joint Hindu family—Decree against 
father —Execution sought against joint ancestral 
properly in hands of son after death cf father — 
Attachment not made m f ather's life-time —Civ. 
Pro. Code, 1882, ss. 234, 2-14. — A person obtain¬ 
ed a decree for m mey against the father of a 
joint Hindu family, After the death of the 
father, he sought to execute the decree as 
against the joint ancestral property in the hands 
of the deceased judgment-debtor's son and 
grandson. No attachment was made of these 
properties during the life-time of tbe judgment- 
debtor. Held, that the remedy of the decree- 
holder was by way of a separate suit against the 
son and grandson, and not in execution proceed¬ 
ings. Sri newas sewak Singh v. jai 
Kishen das, A.W.N. 1894, 203. (A.W.N. 1894, 
169, R.) 

(65) — Decree against executors for debts — 
Will subsequently set aside— Lia ility of deceas¬ 
ed's heir under decree—Remedy of decree 
uoldcr. —The holders of a decree (against oertain 
executors and the adopted son of the deceased 
testator), which was obtained in respect of 
moneys borrowed, with the sanction of tbe 
Court, for the deceased’s funeral expenses, can¬ 
not enforce it against the estate in the hands 
of the legal heir of the deceased, who had since 
got into possession of it after sotting aside the 
will and the adoption, inasmuch as such legal 
heir was not the legal representative of the 
judgment-debtors in the suit. In order to 
make the estate liable for the debt, tbe proper 
course for the decree-holder would be to bring 
a regular suit against the legal heir. FANIN- 
DRO DER RAIKUT v. RANI JUGUDISHWARI 

Dari, 14 C. 316. [R., 16 G 603.] 

( 66 ) — Civ . Pro. Code,s. 234— Decree against 
Hindu father — Execution against son — Deter¬ 
mination of nature of debt. — Courts are not at 
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Execution ot Decree— oontinued. 

-6.—Execution by or against representa¬ 
tives— concluded . 

liberty tc extend the scope of the deoree under 
a. 234 of the Code of Civil Procedure, though 
the judgment-creditor may enforce the pious 
obligation of the son of the judgment-debtor 
under Hindu Law by a regular suit. When 
there is a money deoree against the father, 
and when the judgment-creditor seeks to attach 
ancestral property after it has vested in the son 
by survivorship under Hindu Law upon the 
father’s death, he cannot be considered as exe¬ 
cuting the decree against the property of the 
deoeaaed judgment-debtor within the meaning 
of b. 234. How far the son’s pious obligation | 
would make him liable for the decree debt is a 
matter to be investigated in a fresh suit. 
VENKaTARAMA v. SENTHIVEIiU, 13 M. 263. 
[F., 6 C.W.N. 223 ; Appr., 16 A. 449 ; Expl. , 

11 C.W.N. 163 = 5 C.L.J. 80 ; R., 16 C.P.L.R. 
19, 6 O.C. 271, 1 N.L.R. 173.] 

(67) — -Apolication for execution of decree — 
Appeal — Civ. Pro . Code (Act VIII of 1959), 
s. 208 = s. 232 of the Code of 188 * 2 . —A person, t 
alleging himself to be the real assignee of a 
deoree, doesnot constitute himselfa party to the 
suit, within the meaning ofs. 11 of ActXXIIlof 
1861 (old Civ. Pro. Code) by merely applying for 
execution ; where, therefore, his application 
under s. 208 of Aot VIII of 1859 had been refused 
no appeal lay against that order. SOBHA BiBEE 
v. MlRZA 8AKHAMUT ABI, 2 C 371=1 C L R. j 
331. [D,, 11 B. 506 ; R., 15 C.P.L.R. 69.] 

Debtor’s legal representative without assets 
of ddbtor—Suit maintainable against—Form 
and execution of decree in suit — See DECREE 

—Decree, Form op, 8 B. 309. i 

See SUBORDINATE J'JDQE, JURISDICTION 
OP, 8 B.H.C , A.C., 25. 

-7.—Execution of decree on or after 

agreements or compromise. 

( 1 ) — Legal ( (feet of decree- Compromise decree. 
Absence of provis ion in,for issue of execution in 
case of default—Enforceability of decree in exe- ! 
cution—Fresh suit on decree not ordinarily \ 
proper remedy. —This was an action on a sola - 
71 amah hied in a ca*o which tbo present plaintiff 
had instituted in the Civil Court, for the re¬ 
covery of rent, before Aot X came into force. 
Plaintiff alleged that in consequence of there 
having been no stipulition inserted in the sola- 
namah for taking out execution in case of 
default, he was unable to recover the money in 
that way, aud so had been comoolled to come 1 
into Court and sue on the solanamah. On the 
question whether such suit was maintainable, 
the High Court held thit, if the deoree had 
been more formally prepared, it would have 
contained fully and precisely the terms of tho 
solanamah instead of a mere statement that tho 
suit was decided according to the solanamah . 
Tho legal eff *ct of a decree is the same, whether ! 
it is pronounced by the Court after a contest i 
between the parties, or is made by consent upon 
an adjustment of the suit. In each case it is a 


Execution of decree —oontinued. 

■ 7 ,—Execution of decree on or after 

agreements or compromise— continued . 

judicial command, to be enforced ordinarily by 
process of execution. Nor was the fact material, 
in the present oase, that the solanamah contain¬ 
ed no provision for the issue of execution in case 
of default, because the terms of the solanamah 
having been incorporated in the deoree as the 
language of the Court might, like other decrees, 
be enforced by execution. It cannot, however, 
be laid down, as a rule, that a suit cannot be 
maintained on a decree J because, notwithstand¬ 
ing the facilities provided by the Procedure 
Code for enforcing execution, the rights which 
arise from a judgment or decree may frequently 
themselves require to be ascertained and en¬ 
forced in a new suit, or, there may be obstacles 
to the execution of tho decree in the usual way. 
But, in ordinary case 3 and in the absence of 
special cause, a fresh suit on the deoree is not 
the proper remedy, and still less is a suit main¬ 
tainable on any agreement to compromise which 
may have preceded tho deoree. CHUNDER 

Narain Ghose v. Gouri Nath Bose, 4 W. 
R , S.C.C.R., 7. [R., 2 N.W.P. 382, 15 W.R. 

65.] 

(2) — Razinama 7iot embodied in decree —Exe¬ 
cution. — Where a razinama was not embodied 
in a deoree of the Court, it could not bo executed 
under tho Civ- Pro. Code. DARBHA VENKATA 
SASTRI V. VUREEL.A GANGAIA, 2 M H.C. 
305. [Cons ., 5 M.H.C. 93 *, D., 5 M.H.C. 285.] 

(3) — Razinama,Decree in pursuance of, if can 
be made after interval of five years. — A suit was 
compromised by a razinama, which required 
that a decree Bhould be passed in conformity 
with its terms, The District Munsif, instead 
of passing a regular decree, endorsed an 
informal order on the razinama ; and five years 
afterwards, upon an application for exeoution, 
the District Munsif made a formal deoree, and 
gave orders for itsexeoution. Held, that it was 
competent to the District Munsif to make a 
decree in pursuance of the razinama, on the 
application of the party interested, even after 
an interval of five years, and that the deoree 
having been properly made, it should be allow¬ 
ed to bo acted on. VENKATAIiAMANA HODAI 

v. Bapanna Pai, 7 M.H.C. 103. 

( 4 ) — Agreement before decree bctiveeji decree- 
holder and defendant — Man7ier of execution — 
Agreement >?o bar to execution according to 
terms — tiioidu's property liable for his debts — 
Bom. Act VIII of 1866. —A covenant before de¬ 
cree, between a person who subsequently becomes 
the deoree holder and tho defendant, his debtor, 
stipulating that the decree should be enforced 
in a particular manner, will not present the 
exeoution of that decree according to ita terms* 
The property of a Hindu in the hands of his 
sons and grandsons is liable to his debts, Bom¬ 
bay Aot VII of 1866 is not applicable to cases 
where judgment had been pronounced before its 
enactment. SAKHARAM v. GOVIND, 10 B.H. 
C 361. [Dm 22 B. 463, F.B.; R , 21 G. 437 \ 
17 B. 23.] 
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Execution of Decree — continued, 

-- 7. —Execution of decree on or after 

agreements or comproraiie— continued. 

(51 — DefendinVs appeal —Compromise—Case 
struck eff file — Original decree , Validity of .— 
After an appeal by the defendant, the parties 
submitted to the Court tbat they had arrived at 
a settlement, and the appeal was struck off 
the file : lleld % that the original deoree was good 
except so far as the judgment-creditors were 
debarred from executing it by their own agree¬ 
ment. Mewa Singh v. azeezooddeen 
Khan, 13 W.R. 311. 

(6) — Judgment-debtor transferring property to 
decree-holder covenanting payment , if title defec¬ 
tive — Construction of agreement--Restoration of 
decree-holder to original right .— A judgment- 
debtor made over property to a decree-holder 
undertaking that, in case of the latter’s dispos¬ 
session owing to the former's defect of title, the 
unrealized portion of the decree should be realiz¬ 
ed by execution thereof. Held that the reason¬ 
able construction to bo put upon this agreement 
is that the transaction is to be put an end to, 
and the decree-holder is to revert to his original 
right. ROY LUCHMEPUT SINGH RAHADOOIi 
V. MOONSHEE JOWAHUR ARI, 18 W.R. 497. 

(7) — Satisfaction of decree — Subseguent 
application for execution .— After a decree bad 
been satisfied and the case struck out at the 
request of the decree-holder, he discovered that 
by resorting to a different mode of calculation, 
he might have recovered more under the decree. 
The Court refused to re open the matter or to 
allow execution for the difference. CORONAS 
v. BURAJAN, Marsh 211 = 1 Hay. 587. 

(8) —Execution of wreng decree—Acquiescence 
— Validity .— In execution of a decree, the judg¬ 
ment-debtor’s property was attached. Claims 
preferred to this property led to a suit by the 
judgment-creditor against the claimant and the 
judgment-debtor, which was decreed with costs. 
The judgment-debtor, was deolared not liable for 
costs. The amount due under the first decree 
having been partly satisfied by the judgment- 
debtor’s heirs in execution proceedings taken 
under the second decree, held t t hat the balance 
of the first decree could not be recovered from 
them in execution of the second decree, and 
that no acquiescence in former illegal proceed¬ 
ings could render the illegal execution valid. 

Blnda Prasad v. ahmad ari, l A. 358. 


Execution of Decree— continued. 

7.— Execution of decree on or after 
agreements or compromise— continued . 

application was struck of! on the date on which 
the judgment-debtors, with the consent of the 
decree-holder, filed a kistbundee stipulating pay¬ 
ment with interest, a suit on the kistbundee was 
held to be maintainable. ASHIDHAREE CHOW- 
i DHRY v. JUGGESSUR KAMAR, 14 W.R. 430. 

j (11) Execution of decree on or after agree¬ 
ments or compromises—Second execution af ter 
debt has been realised under the first and misap¬ 
plied Agent not authorised to receive amount of 
decree. —Execution was issued upon a decree, 
and the proceeds of the execution paid over by 
the officer of the Court to the mooktear of the 
execution-creditor, and misapplied by him. A 
seooud execution was afterwards issued on the 
same decree in ignorance of the first. Held , 
that, although the mooktear may not have had 
authority to receive the proceeds of the first 
execution, the receipt of such proceeds oy the 
Court officer absolved the execution-debtor 
from all further liability ; and that the seooud 
execution was illegal, and the execution credit¬ 
or was responsible in respect of it. PURTAB 
CHUNDER BOROOAH v. BlIUGGOBUTTY 

Dabea, Marsh 59 = 1 Hay. 131. 

1 12)— Cross decrees— Satisfaction — Applica¬ 
tion to issue execution on cross-decree . —Where 
one of two decree-holders, who had, by mutual 
agreement, entered up satisfaction in respect of 
their cross-decrees, appealed from the decree 
passed against him, obtained its reversal and 
applied to issue exeoution on his cross-aee^ee, 
held that the application could not be entertain¬ 
ed, as satisfaction has been entered. GOPI- 

nath Roy v. Dinabandhu Nandi, 3 B.L.R. 

| App. 62. 

! 

(13) —Satisfaction of decree entered—Refund 
decreed — Application for further execution .— 
Where, in exeoution of a decree, certain monies 
are attached and paid to the decree holder, and 
satisfaction entered in the register, and it is 
found that the monies did not belcog to the 
judgment-debtor but to a third party, so that 
I the decree-holder has to refund the monies, the 
fact, that tbc satisfaction is ertered up, does 
not prevent the decree-holder, from again r o p 1 v 
ing for further execution. LAKSHMANA v. 

I NARAS1MH AS AMI, 7 M. 167. 


(9) — Decree-holder claiming less under mis¬ 
take — Interest — Execution of original decree .— 
A decree-holder, who wrongly asked to receive 
interest, calculating that he was not entitled 
to more on account of interest than the princi¬ 
pal sum decreed, and to whom the judgment- 
debtor does not pay in the money, may execute 
the original decree. ABED HOSSEIN v. ASSUD 

ARI, 11 W.R. 29. 

(10) — Execution of money decree without 
interest — Application struck off — Kistbundi 
stipulating payment — Suit on kistbundi .— 
Execution of a money-decree without interest 
having been, in a case, taken out, the execution 


(14)— Adjustment of decree out of Court , 
Further execution not prevented by, except when 
notified to Court. —Tbe judgment-debtor in this 
case pleaded payment to the agent of the decree 
holder and the lower Court held it to be con¬ 
clusively proved that th9 amount of the decree 
had been paid. On appeal against the above 
order by the decree-holder, the High Court was 
I of opinion that the judgment-debtor had no 
legal ground of resistance. The words of s. 306 
of Act VIII of 1S59 are imperative, leaving the 
Court uo option. No adjustment of a decree 
can be recognised by a Court unless such ad¬ 
justment shall have been made through the 
Cmrt and if, as in the present case, the 
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Execution of Decree— continued. 

-7.—Execution of decree on or after 

agreements or compromise— continued. 


Execution of Decree— oontinued. 


7. —Execution of 
agreements or co 


decree on or after 
mpromiae— continued . 


judgment-debtor chose to pay the money to the 
decree holder’s ageut in an irregular manner, 
he muBt take the consequence of his own 
negligence and pay over again. KALEE PER- 
SHAD SURMA H ROY v KHETTURNATH 
Shaw, 4 W.R. Mis., 11, [R., 7 W.R. 134, 4 

B.H.G., App., 120.] 

(15) —Ciu. Pro . Code , 1859, s. 206— Execu¬ 
tion of decree— Dismissal of defendant's objection 
—Adjustment of decree out of Court—Right of 
suit .— Where under s. 206 of Act VIII of 1859, 
the defendant’s objection, in a Mofussil 8 mall 
Cause Court, to the execution of a decree 
on the ground that it had been adjusted out of 
Court had been disallowed, held that it did not 
bar his right to sue the execution creditor, for 
recovery of the thing alleged to have been given 
in satisfaction of the decree. GULAWAD 
CHANDABHAI v. RAHJMTULLA JAMABHAi, ; 

4 B H.C., A.C.. 76. [F., 4 B. 295 ; R. y 11 B. | 

H.C. 151. 11 B. 6, F. B. ] ! 

(16) —Adjustment of decree not certified — 
S. 258, Civ. Pro. Code .—Under s. 258, Civ. 
Pro. Code, a Court cannot recognize an adjust¬ 
ment of decree, which neither party certifies to 
the Court within the timo limited by law. 

Chedumbmia Pile a i v. Ratna ammal, 3 
M. 113. [fl., 25 C. 86.] 

(17) — S. 215, Civ. Pro. Code , 1877— Adjust - 

ment after decree , Proof of. —8. 235, Civ. Pro. 
Code, puts on the party, applying lor execution, 
theobligation o( stating any ad justment between 
the parties after decree. PaUPAYYA v. NARA- 
SANNAH, 2 M. 216. [ F , 10 B. 293.] 

(18 ) —Partial execution--Subsequent agreement 
between decree-hot iers and judgment debtors — 
Cancellation of agreement , Grounds of - Because 
it is apprehended that an agreement between 
judgment-creditors and judgment-debtors after 
partial execution may expose them to the risk 
of certain consequences, it cannot therefore be 
set aside. OnUNDERNATH MlSSER v. GOUREE 
KOMUL BHUTTACHARJEE, 19 W.R. 153. 

(19) — Part-satisfaction of transmitted decree 
prior to execution — Right to certificate. — A 
judgmont-debtor, who has partly satisfied his 
decree-holder out of Court, subsequent to the 
transmission of the decree to another Court but 
prior to any application for execution, is 
entitled, on deuund of execution in full, to an 
order from the executing Court calling upon 
the decree-holder to certify the fact of the part- 

payment. rajendro Nath Roy Baiiadoor 
v. CHUNNOOMUL, 5 C, 448. 


deoree against a principal and a surety had been 
entered up after sale of certain properties of the 
debtor, a subsequent refund by the creditor of 
part of the amount so realised in compromise 
of a suit by the mortgages of those properties 
against such creditor and debtor would not, 
even if such prior satisfaction were not binding 
upon him, entitle the creditor to execute the 
decree afresh against the debtor, who was no 
party to the compromise, or against the surety, 
who was no party to the suit itself or his repre¬ 
sentatives, in respect of the same amount. 
WAHIDNOONNISSA V. ROY MOHABEER PER- 
SHAD SAHOO, 5 C. 128, 

(21) — Act VIII of 1859, s. 206, Applicability 
of, to decree prior to Act but executed after it — 
Adjustment of or payment for decree out of 
Court—Settlement made with one of several 
decree-holders, when binding on others as well. 
—The adjustment of a deoree was made by the 
judgment-debtors with one of the three decree- 
holders in this case, aud when execution was 
taken out by the other decree-holders, the said 
adjustment was pleaded in defence. The deoree 
had been passed some years prior to the enact¬ 
ment of s. 206 of Act VIII of 1859, but the 
i lower appellate Court, considering that that 
section was applicable to the case, beoause exe¬ 
cution had been sought only subsequent to the 
Act, held, that, as the adjustment was not 
certified to the Court, nor payment made into 
Court, the defendants could not receive credit 
; for any sum they might have paid. The High 
Court held that the lower Court was right m 
| its decision. Also the settlement made with 
one only of the decree-holders, without the 
knowledge or consent of the other two, could 
not bind them. BYKUNT GHOSE v. KlSHEN 
C HUNDER GHOSE, 2 Y/.R. Mis., 48. 

f-22 ) — Settlement betu'een decree-holder and 
judgment-debtor. — Holds good notwithstanding 
the partial failure on the part of the latter to 
fulfil the terms. Where a decree-holder came 
to a settlement with his judgment-debtors, 
who agreed to sell: a share of certain property, 
and to have the decree-holder’s name registered, 

, held that the non-registration of his name was 
not a sufficient failure on the part of the debtors 
after they bad executed the deed of sale, to 
warrant the Court to set aside ; but that the 
aecree-bolde** might apply for execution of his 
I decree according to the settlement come to 
with his debtors. BHOOMAN MUNDAY v. 

! Bundree Singh, l W.R. Mis., 23. 


(20) — Sathfact ion ( partial j of decree entered I 
up by decreeholder—Further application for 
execution—Partial satisfaction of aecree — Fur¬ 
ther application for execution against surety .— 
Any satisfaction of the decree entered up by the 
creditor would be absolutely binding upon him, 
bo as to prevent a further application for the 
execution of the decree in respect of the part 
bo satisfied. Where a partial satiefaotion of a 


(23 )—Settlement in favour of one of the 
judgment-debtors, Satisfaction of decree by 
reason of .—-Any private settlement with, or 
release given to, any of the several judgment- 
debtors, would not justify a decree-holder in 
requiring payment, on account of the share or 
shares so exempted or settled, from the remain¬ 
ing debtors. MR. WILLIAM FOLEY v. MRS. 
Anmie KOLONAS, 2 W.R. Mia., 13. 
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Execution of Decree —continued. 

7.—Execution of decree on or after 
agreements or compromise— continued. 

(24) — Agreement for . consideration not to 
execute decree—Injunction to restrain execution 
— Civ. Pro. Code , 1859, s. 206.—If. for good 
consideration, a decree-holder agreed not to 
enforce his decree, the Court may legitimately, 
on the suit of the opposite party, issue an 
injunction against the former to refrain from 
doing what, he has agreed not to do, Aot 
VIII of 1859, s. 206, notwithstanding. NUBO 

Kishen Mookerjee v. Debnath Roy 

CHOWDHRY, 22 W.R. 194. [Appr., 7 A. 124 * 
-D., 21 C. 437, 6 C.W.N. 796; R., 11 B. 6 *, 
17 B. 23, 31 C. 480 = 8 C.W.N. 395.] 

(25) — Sale of decree — Mortgage by vendee — 
Payment by judgment-debtor under order of 
Court — Decree, Satisfaction of. — On the sale of 
a share of a decree, the vendee mortgaged the 
same, and /.the judgment-debtor by order of 
Court paid in the money, the mortgagee 
entering up satisfaction ; held that the decree, 
was put an end to as against persons liable 
for the mortgagor’s share. KRISTO DOSS 

Koondoo v. C. J. Wilkinson, 17 W R. |199. 

(26,)— Decree for possession, Satisfaction of, 
by actual possession—Subsequent dispossession 
of decree-holder—Revival or re-execution of 
decree not possible. —The respondent in this 
oase had obtained a decree for possession and, 
under it, he was put in possession by an Ameen, 
and a receipt was got from him acknowledging 
that he had got possession. The execution 
case was finally struck off. The respondent 
alleged that he had been subsequently dis¬ 
possessed by the appellants and instituted a 
summary proceeding under s. 15 of Aot XIV of 
1859 claiming to be restored to possession. 
That suit having been dismissed, the respondent 
then applied to revive the proceedings as under 
the original deoree, seeking to execute it anew. 
The High Court held that it was not open to 
him to do so. The decree had been fully 
executed and satisfied as appeared from the 
Ameen’s reports, the acknowledgment of the 
respondent as to his having got possession and 
from hi'* subsequent claim under Act XIV of 
1859, Under these circumstances, the decree 
having been satisfied, could not be revived or 
re-executed, because, otherwise, no suit could 
ever be said to be at an end and no decree to be 
finally satisfied. KnATOO BiBEE v. FURUKII 
Ali, 6 W.R., Mis., 108. [D., 7 M. 167.] 

(27)— Practice — Procedure — Decree upon a 
compromise for execution of a conveyance — 
Execution of decree — Specific performance .— 
Where a decree based upon a compromise 
directed that one party should execute a kobala 
in favour of another within a certain time 
after the date of the decree : Held , that the 
proper course for the parties would be to proceed 
regularly a 3 if a decree for specific performance 
was made. The procedure in such a case laid 

down. Hare Krishna Somanta v. Priya 
NATH KHAMROI, 10 C.W.N, 343, 


Execution of Decree —continued. 

7. Execution of decree on or after 
agreements or compromise— concluded. 

(28)-Petition of satisfaction of decree--Condi¬ 
tion recorded in petition not satisfied-Subseouent 
application for execution—Intention vf parties . 
—Where a decree-holder files a petition of 
satisfaction on the oondition recorded in that 
petition that the judgment-debtor would with¬ 
draw a special appeal then pending, the point 
to be looked to is the intention of the parties. 
I? the special appeal, without being withdrawn, 
goes to a hearing and is dismissed, the decree- 
j holder is entitled to execute bis decree. 

i Dwarkanath Surma Mojoomdae v. 

UNNODA SOONDUREE, 5 W.R., Mie.,30. 

; (29) Execution of decree—Attempt at satis¬ 

faction of decree by arbitration—Right to execute 
decree again. An intimation to the Court of a 
j contemplated satisfaction of a decree by arbitra¬ 
tion, on which intimation the execution case 
, was removed from the file, did not preclude the 
decree-holder from suing out execution again, 
unless it was proved on enquiry that the result 
of the private arbitration was a satisfaction of 
the decree in the mode contemplated by the 
parties. CHOONNEE LALL v. DOORGA PER- 
i SHAD, 8 Agra 252. 

I 

| 

| (30 )—Surety for performance of decree after 

its passing. —A person who, after a decree is 
passed, guarantees its performance, cannot be 
proceeded against in execution of such decree. 
BUNSIDHAR v. Behari Lall, 62 P.R. 1871. 

i 

(31) — Execution-Agreement subsequent to de¬ 
cree and incorporated with decree--Enforcement. 

i —Where the Court recognizes an arrangement 
come to, subsequent to the passing of the decree, 
between the deoree bolder and the judgment- 
| debtor, and such agreement becomes incorporat- 
I ed with the original decree, it may be enforced 
without the necessity for a fresh suit. JaNKEE 
v. Sreenath Roy Chowdhry. 5 W.R., Mis,, 

19. IF., 11 W.R. 86 .] 

(32) —Agreement varying dcciee—Terms en¬ 
forceable by executing Court h]j process of execu¬ 
tion. — Oc filing in Court an agreement varying 
a decree come to in the course of the execution 
thereof, the executing Court can enforce, in 
execution proceedings, the terms of that agree¬ 
ment without referring the judgment-creditor 
to a regular suit. BHAI CIIARaNJIT v. KASHI 
RAM, 16 P.R. 1876, 

(33) — Decree according to compromise — Addi¬ 
tional security — Faihtre of execution Where 
a Court passed a decree in accordance with the 
compromise arrived at by the parties and cer¬ 
tain hundies were given cas further additional 
securities merely, which were subsequently 
dishonoured on presentation, held that the 
parties could enforca their right to the money 
by proceedings in execution under the com¬ 
promise-decree without having to sue on the 
hundies. NAOBAT RaI v. TAJ MUHAMMAD, 

84 P.R 1883. [ R. t 11 P.R. 1901.j 

See Principal and surety—Miscel¬ 
laneous, 75 P.R. IS76 . 
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(1) —General principles—Once a joint decree 
always a joint decree. — When once a jont i 
decree has been given, that decree remains, as 

a rule, ever after a joint decree, any act or con¬ 
duct of the decree-holder notwithstanding. 1 
JUGURNATH 3INGH V. SHAIKH AHMEDOOL- 
LAH, 8 W.R. 132. (6 W.R., Mis., 40, 5 W.R., 

Mis., 9, 2 W.R., Mis., 49, Appr.', 6 W.R. 113, 2 
W.R., Mis., 52, R.) 

(2) —Decreein favour of several persons—Trans¬ 
fer of right by some decree holders—Stranger ; 
transferee — Purchaser, if co-decree-holder — C\v. j 
Pro. Code, 1859, ss. 2C7 and 208— Execution 
of decree, Joint or exclusive right of—Notice to 
debtor not to pay decretal amount to decree- 
holder — Disobedience—Effect .—When a decree 
is in favour of several persons, and out of those 
persons some of them transfer their interests | 
to a third party, the Court would be competent 
to allow the purchaser to appear as co-decree- ! 
holder under Aot VIII of 1859, s. 208, or : 
under ss. 207 and 208 together, to allow him 
alone to execute the whole decree, if the Court 
should be satisfied that the interest of justice 
required it, If a judgment debtor had been 
served with notice that the decree holder’s rights 
have been attached and if notwithstanding it, 
he paid the money under the decree to the 
decree-holders, that would not be a valid pay- i 
ment at all ; and the Court, whose duty it was 
to execute the decree against him, would be | 
fully competent to enter into that question, and 
to determine whether the alleged satisfaction i 
of the decree was binding upon the auction- 
purchaser or not. J3YJNATH SAHOO v. DOOLAR 
CHAND SAHOO, 24 W.R. 245. 

(3) — Joint decree-holder how to take out 

execution—Civ. Pro. Code , 1859, s. 207— 

Execution of entire decree — Procedure. —The 
procedure to be followed whore one of several 
holders of the same decree desires to take out 
execution is that he should apply under 
8 . 207, Act VIII of 1859, to execute the whole 
decree ; the Court may admit the application, 
passing orders to protect the interests of the 
other deoree-holderB. INDRO COOAIAR DOSS 
v. MOHINEE MOHUN ROY, 15 W.R. 159. 

(4) — Civ. Pro . Code , 1859, s. 207— One of 
several decree-holders seeking execution alone — 
Procedure. —One of several persons entitled to 
the benefit cf a decree, if he 9 eeks to have it 
executed without joining the others, must 
apply under s. 207, Civ. Pro. Code, 1859. 
Mussamut AMATOOL RASSOOL v. MUSSA- 
MUT LUTEEFUN, 19 W.R. 302, 

(5) Execution by one of several decree- 
holders. —A decree need not be executed as a 
whole, but may be executed in part by one of 
several decree holders. HURRISH CHUNDER 

Chowdhry v. Kaeisundari Deri, 9 0 . 482 

= 10 I.A. 4= 12 C.L.R. 511, P.C. = 4 Sar. 407 

(on appeal from 6 C. 594.) [R., 25 M. 431, 

F.B., 10C.W.N. 297 = 3 C.L.J. 112 = 33 C. 
306.] 


(6) —Execution applied for by portion of body 

of decree-holders—Reason for application in 
part. — Applicants for execution of a decree 
have no right to make application without 
sufficient cause, where they do not constitute 
the entire body of decree-holders. RANEE 
Nyna KOOER v. DOOLEE CHUND, 22 W.R. 
77. [F., 10 O.L.R. 547 ; ExpL., 24 W.R. 46 ; 

R-, 25 W.R. 449 ; Overruled, 26 A.334 = A,W.N. 
1904, 34 ; Cons., 9 C. 831.] 

(7) — Joint-decree — Separate execution—Act 

VIII of 1859, s, 207.—A joint decree does not 
become severed by tho mere faot of two out of 
three sharers in it taking out execution of their 
shares, or lose its character as an entire and 
joint decree as regards tho share of the third 
decree-holder. AZIZUNNISSA KHATUN v. 
BHAsi Bhushan Bose, 2 B.L.R. App., 47 = 
11 W.R. 343. [F., 16 W.R. 29.] 

(8) —Application for execution by one of two 
joint deeree-holder s, if valid. — Whore the pur¬ 
chaser of the right and interest of one of two 
joint decree-holders made an application for 
execution of a part of the deoreo only, such 
application, not being submitted to the Court 
under s. 207 which provides for the case of one 
or more deoree holders making application for 
execution, was held to be unauthorized and the 
subsequent proceedings were set aside. RAE 

Damodar Doss v. Biiobanath, 2 N.W.P. 
413. 

(9) — Act VII1 of 1859, s. 207— Joint decree — 
Execution by some only of the judgment-credi¬ 
tors .— An order for execution on the application 
of some only of the decree-holders ought, in 
express terms, to reserve the rights of the 
other decree holders to ghare in the proceeds of 
exeoution. Tara SUNDARI 3URMONI v. 

Beharieak Roy, 1 B.L.R., A.C., 28. 

( 10 ) — Act VIII of 1859. s. 270— Applicability 
—Rival decree-holders—Several persons interest¬ 
ed in a decree—Application for execution—Order 
to be made, — 8 . 270 of Aot VIII of 1859 applies 
only to rival decree-holders claiming under 
different decrees, and not persons claiming 
under the same decree. When more persons 
than one are interested in a deoree any one or 
more of suoh persons may apply for the exeou¬ 
tion of it under s. 207 of the Civ. Pro. Code, 
1859, but the Court, in passing an order for 
suoh execution, ought to protect the interests 
of other persons interested in the decree ; and 
such other persons ought not to apply for a 
seoond attachment of the same property under 
tho same decree, but should 3 pply to share in 
the prooeeds realized by the execution which 
has been ordered. MlRZA ARID ALI v. MUN- 
NU Byas, 2 Agra 183. 

(11) — Satisfaction of one decree-holder — Exe¬ 
cution against fractional share of decree for 
balance remaining—Duty of Court as to rest.*~ 
Execution was taken out against a fractional 
part of a deoree for the residue of tbo assets after 
satisfaction of one party : held that the Court 
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wa9 bound to provide safeguards for the in¬ 
terests of other parties entitled under the 
decree. AUSEEMOONNISSA KHATOON v. AMEE- 
ROONNISSA KHATOON, 22 W.R. 204. 

(12) — Joint decree-holders—Application for 
execution bp one on behalf of himself and others 
— heave to bid obtained for himself—Purchase 
by the applicant alone—Purchase money set off 
against his share of the decree—Equities in 
favour of the ether decree-holders. — Where one 
of several joint decree-holders made an applica¬ 
tion for execution on his own behalf and on 
behalf of his cc-decree-holders, and then alone 
obtained leave to bid for the property and pur¬ 
chased it, the purchase-money being equal to 
the amount of his share of the decree, held, in 
a suit by the co-decree-holders to recover their 
share of the property purchased, that they 
could recover it, the equity being on the side 
of the plaintiffs. KESRI v. GANGA SAHAI, 8 
A.L J. 616, F.B, 

(13) — Execution of decree—Conditional decree 
—Application by some only of several joint 
decree-holders—Rffusal of the rest to join — Civ. 
Pro . Code, s. 231.—Where several persons 
obtained a joint decree for certain property, the 
execution of which was conditional on their 
conveying certain other property to the judg¬ 
ment-debtor, and some of the decree-holders, 
only took out execution, but the others refused 
to join them in taking out execution or in 
making a conveyance, t he application was liable 
to be dismissed, 8. 231 of the Civ. Pro. Code 
was not applicable to such a ea=e. FARZAND 
v. Abdullah, 6 A. 69 = A.W.N. 1883, 211. 

(14) — Joint decree holders, separate applica¬ 
tion not maintainable by, to execute decree as 
regards their respective interests. — In this suit, 
there were two plaintiffs who had sued jointly 
and obtained a decree. It was held that neither 
of the decree-holders was entitled to take cut 
execution only for what ho considered to be bis 
own share of the property, the subject of the 
joint decree. And no execution can b9 granted 
save of the decree as a whole. PRANNATH 
Mitter v. Mothoranath CHUCKERBUTTY, 

W.R., Mis., 64. [F., 11 W.R. 488.] 

(15) — Joint decree. Arrangement between 
decree-holders canr.ot affect nature of — Proceed¬ 
ings token by one of the decree-holders sufficient 
to keev alive rights of all—One decree-holder , 
whether entitled to execute portion of decree .— 
Any arrangement made by the holders of a 
joint decree as to their relative shares in the 
amount of the decree would not alter its 
character, so, any bona fide proceedings taken by 
one of the decree-holders to execute the decree 
would keep alive the rights of all of them. In 
the absence, however, of any order iu the 
decree awarding partioular sums to each of the 
decree-holders, it would be contrary to law to 
allow one of the deoree-holders to take out exe¬ 
cution of suoh portion of the decree as he con¬ 
sidered due to himself. 8. 207 of Act X of 1859 
allows execution to be taken out by one or more 


of several deoree-holders if the Court see suffi¬ 
cient cause for allowing them to do so, but it 
must be the execution of the whole decree, the 
Court at the time of granting permission, 
making suoh order as is necessary for the pro¬ 
tection of the rights of the other decree-holders. 

Maharanee Indurjeet Koonwar v, 
Mazum aei Khan, 6 W R. Mis., 76. [F. t 

16 W.R. 29 ; Appr. % 19 W.R. 417.] 

' (16 )—Joint decree —Power of executing Court, 

—In executing a joint decree against several 
judgment-debtors, it is not open to the Court to 
l stay the sale of the property of some of the 
judgment-debtors, upon their offer to pay what 
they consider to be their respective shares of 
the judgment-debt, nor can the Court refuse 
1 to attach and sell the property of any one of 
the judgment-debtors in satisfaction of the 
entire judgment-debt, KAERY MOHUN Bar 
v. DlNONATH ClIUCKERBUTTY CHOWDHRY. 
8 C.L.R. 34. 

I (17)— Decree in favour of several jo ini plain- 
tiffs—Decree passed on appeal of one cf) such 
j plaintiffs , whether binds other plaintiffs not 
appealing. —Where a decree has been passed 
partly in favour of the joint plaintiffs in a case 
and only one cf such plaintiffs appeals, the 
claim might be liable to be wholly rejected on 
the cross-objection of the defendants. The 
non-appealing plaintiffs might thus be detri¬ 
mentally affected, but then, they were aware 
of the possibilities of their co-plaintiff appeal¬ 
ing, and also of the riglr given by the law to 
the defendant to file cro.-s objections therein. 
Of this right, the Court could not deprive the 
defendant, merely because only one plaintiff 
! .appealed instead of all. Were this course 
followed, one of several defeated parties would 
invariably make the appeal, and so gain for all 
of them the advantage of a re-hearing without 
the usual risks, for the law does not provide 
means whereby the respondent raising a cross- 
objection can bring other parties than the 
appellant before the Court. B A B A .TI RHOND- 

; shet v. The Corrector of Sart Revenue, 

' 11 B. 596. [D., 12 B. 371, 5 Ind. Cas. 325.] 

(18) — Joint-decree , cp'ion of decree-holder to 
execute , against any of several debtors. — It is 
competent to a decree holder to execute the 
joint decree held by him, against any one of the 
joint judgment-debtors whom he may select. 

! KRTSTO KlSHORE CHUCKERBUTTY V. RAM 
LOCHUN BURDHUN, 2 W.R., Mis., 49. [Appr., 

8 W.R. 132.] 

' (19) —Holder of joint-decree against several 

I defendants—Right to proceed against particular 
defendants, limited to lands or properties in the 
hands of—Division of liability under decree, not 
obtainable after passing of it. — Decree-holders 
have the right to put joint and common decrees 
in force against one or all of the defendants in 
the order they thiDK fit; the claim to be enforc¬ 
ed must however be limited to the particular 
lands or properties with which particluar defen¬ 
dants are dearly shown to have been connected. 
Where, out of a number of defendants, any 
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one man has been in possession only of particu¬ 
lar lands or properties, his liability to satisfy 
the joint and common decree can extend no 
further than such particular lands or properties. 
Where the defendants have been content to allow 
a joint-decree to be recorded against them at 
the time of delivery of jndgment, they canuot 
re-open the matter at a later date. Any ground 
for tho division of liability and the amount of a 
joint decree should be urged and the order for 
division obtained at the time of the decree, but 
not afterwards. BULWUNT SINGH v. SHEO 

Bahoye Singh, 2 W.R., Mis., 51, [ft., 8 W.R. 
132, 14 W.R. 175. 1 

( 20 ) — Joint aruL several liability — Decree- 
holder's right of execution—Contribution among 
'persons liable —Where the liability is joint and 
several, a decree-holder cannot be compelled to 
proceed otherwise than against suoh of the joint 
defendants as he may eleot. Thi 9 of course will 
not prevent any defendant from recovering 
from his co-defendant in a suit for contribution 
whatever be may have paid in excess of his just 
liability. ROGHOONATH DOSS v. ALLADEEN 
PATTUCK, 8 W.R. 201. 

(21) — Joint judgment-debtors — Execution — 
Part payment by one judgment-debtor—Liability 
of others . — A decree-holder can execute his 
decree against one or any or all of the joint 
judgment-debtors. If be ha 3 reoeived any sum 
in part-payment of his decree from one of the 
joint debtors and chooses to absolve him from 
further liability and to proceed against the 
others, this will not affect the position of the 
defendants inter se or their mutual responsibili¬ 
ties) or absolve the co-defendant who has paid 
from contributing if he has paid less than he is 
liable for as between him and his co-defendants. 

Gopal, pershad v. ramanoogea Singh, 3 
W.R, Mis., 9. [Appr. t 8 W.R. 122.] 

(22) — Execution of decree — Process against 
one of several joint judgment-debtors. — In a joint 
decree, the execution-creditor is at liberty to 
proceed against all or any of his judgment- 
debtors as ho may choose. If a landlord and 
his gomashtah are declared jointly liable, the 
decreo-holder is not wrong in law in proceeding 
against, the gomashtah in the first instance. 

Rreenath Ghose v. bahih Ram Roy, 12 B. 

L.R. 304, Note = 12 W.R. 303. 

(23) — Joint, and several decree, for enforcement 
of lien — Execution—Rights of deeree-holder .— 
A joint and several decree obtained by a decree- 
holder lor enforcement of his lien against a 
certain property hypothecated for the joint debt 
and belonging to three persons in common, can 
b 3 executed by him against any one of the 
judgment-debtors and against his entire rights 
and interests in the joint property. SANT LiAD 

v. Bakhtawar Singh , A.W.N. 1883, 327. 

(24) — Joint decree — Decree-holder proceeding 
against some judgmoit-debtors—Effect on joint 
decree .—Though a deoree-holder may prooeod 
against one or more of the judgment-debtors, 


severally, the joint decree would yet continue a 
joint decree, beoause by doing so, he does not 
relieve the other debtors from their joint 
liability. NUNKOO L.ADD v. MUSSAMUT 
DHUNESH IvOOER, 17 W.R, 496. 

(25) — Act VIII of 1859, s. 209, Act XXIII of 
1 1861, s. 11— Execution— Joint decree-holders — 

Partial execut\o>i — Execution in respect of 
, several shares .—If a Court thinks fit to grant- an 
application made by an assignee of a decree, 
under s. 208, Civ. Pro. Code, he becomes a party 
within the meaning of s. 11, Act XXITI of 19fil, 
and his name should be brought on the record, 
[ft., 9 C.L.J. 271 = 36 C. 543 = 1 Ind. Cas. 168, 
10C.L.J. 896 = 3 Ind. Cas. 324 = 14 C.W.N. 
752.] There is no provision of the law which 
allows a deoree-holder to apply for partial 
execution, nor is there any provision which 
allows several joint decree-holders to put in 
| separate applications for execution of decree in 
respect of their several shares, and it would be 
a grievous hardship on judgment-debtors if such 
a provision existed. An application for execu¬ 
tion made by one of several joint holders of a 
decree enures for the benefit of all. BAL- 

1 kishoon v. Mahomed Tazam allee, 4 N. 

W.P. 90. 

(26) —Joint decree—Sennc joint decree-hclders 
coynpromising with judgyneyit-deblor—Claim of 
reynaining joint decree-holders to enforce their 
right uyxder decree unaffected .—A joint decree 
may be executed on the application of any one 
of the joint decree holders. Some of the joint 
decree-holders who, by entering into a compro¬ 
mise with the judgment-debtor, have foregone 
their right, cannot defeat the right of the re- 

i maining decree-holders to rxeou^e the decree. 

| JNDERJET v. SEVARAM, 5 N.W.P. 16. 

i (27) — Application for partial execution — 
Application for all remaining due on decree .— 
i The principle of lav/ prohibiting an applica¬ 
tion for partial execution of a deoree is no 
bar to an application for all that remains due 
on a decree, where the rest has been satisfied. 

1 tej Narain Chatter.tee v. Ram Tunoo 

MOJOOMDAR, 12 W R. 370, 

(28) — Civ . Pro. Code , s. 207 —Cross decrees 
I —Joint decree-holders — Execution. —S. 207 of 
! the Giv. Pro. Code relating to cross-decrees be- 
I tween parties before the Court, relates only to 

deorees which are in course of execution at the 
same time. One out of several decree-holders 
cannot execute a decree in respect of his own 
separate interest or otherwise than the decree 
j as a whole. .1UDOONATH ROY v. RAM BUKSH 
CHUTTANGEE, 7 W.R. 333. 

(29) — Informal application for partial exe¬ 
cution — Whole decree , Execution of, ashed for 
— - Validity—Decree directing sale of mortgaged 
property — Non-registratioyi of mortgage — Act. 
—Proceedings taken on a partly informal 
application to partially execute a decree, if they 
should be in effect in execution of tho deoree 
as a whole, are good and valid. A decree for 



423 


424 


THE ALL INDIA DIGEST. 


Execution of Decree —continued. 

8 —Joint DecreeB, Execution of— ccntd. 

the sale of mortgaged property would not be 
invalid by the fact of the mortgage not having 
been registered as required by Act XVI of 1864? 

JUGJEEBUN GOOPTO v. GOEUCK MONEE 
DEBIA, 22 W.R. 354. 

(.°CP Joint decree — Act VTll of 1859. s. 207 
—Execution of part of decree. — A joint decree 
was passed in favour of A and B, and A subse¬ 
quently applied for execution alone, alleging 
that B would not join with him in the appli¬ 
cation. The judgment-debtor stated, and E 
admitted, that more than half cf the decretal 
money had been paid to the latter out of Court; 
but the Court disbelieved the statement, and 
ordered execution to issue for the full amount 
of the decree. Held , that the Court should, 
under s. 207 of Act VIII of 1859, have allowed 
execution for half the amount of the decree 
only. BROJESWARl CHOWDHRANEE v. TRI 
POORA SOONDEREE DEBI, 3 C L F. 513. [F , 

5 A. 27; R., 4 C L R. 70 ; /)., 9 C. 831.] 

(31) — Mortgage—Property secured to tico 
share holders - Right of each .—A mortgaged 
property burdened with the payment of an 
entire debt to two share holders is rightly liable 
to sale at the instance of either creditor, so 
long as their claims remain unsatisfied. The act 
of one of two owners of a bond cannot destroy 
the lien of the other on property pledged to 
both as seouritv for a joint debt. INDUR.TEET 

Koonwur v. Brij Bilas Lae, 3 W.R. iso. 
[R % 1 A. 297.] 

•32)— Execution —Aliquot parts cf decree .— 
Execution cannot proceed on an application 
made with a view to execute an aliquot part of 
a decree. And where, notwithstanding objec¬ 
tion made, applicants persist in making execu¬ 
tion of decree for their shares only, they cannot 
be allowed to amend an application which, 
after coming up to the High Court, they find 
it impossible to maintain. PURNA CHANDRA 

Mooker.tee v. saraba Charan Roy, 3 
B L.R. App. 21 = 11 W.R. 241. <7 W.R. 535, 

D.) 

(33) — Decree , Construction of—Joint decree — 
Execution of aliquot part—Decree ?cilJ:out 
interest—Effect on execution—Execution applic¬ 
ation contrary to decree —Appeal to High Court 
— Amendment. — The terms of a decree must, in 
execution, guide its construction, not the plaint. 

A joint decree cannot be executed upon an 
application to execute an aliquot part. When 
no interest is given in a decree, none can be re¬ 
covered in execution. An application for execu¬ 
tion contrary to the terms of a decree would not, 
by the High Court in appeal, he allowed to be 
amended. NUBO KlSHORE MOJOOMDAR v. 
ANUND MOHUN MOJOOAIDAR, 17 W.R. 19, 
[F., 23 W.R. 312.] 

(31) — Devolution of portion of rights under 
decree to judgment-debtor — Eject—Execution 
by one of several decree-holders. —Where, subse¬ 
quent to a decree, a portion of the rights to 
which the deoree relates devolves, either by 
inheritance or otherwise, upon the judgment- 
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debtor, or is acquired by him under a' valid 
transfer the decree does not become incapable 
i execution, but is extinguished only pro tanto . 

I This rule of law is sufficiently general to com- 
i prehend alike, cases in which the decree is foe 
money only and where it is for immoveable 
property. A co-plaintiff can obtain execution 
according to the extent of his interest in the 
decree, and there is nothing in the former 
Civil Procedure Code which bars such an 
application FAXAL IEAHI v. HABIB BAKHSH, 

61P.R. 1910 = 90 P.W.R. 1910 = 7 Ind. Cas. 
474= 110 P L.R. 1910. 

(35 )—Execution of decree—Joint decree for 
possession of immoveable property — Judgment- 
debtor purchasing rights of some of the joint — 
decree-holders—Decree extinguished pro tanto— 
Civ. Pro. Code t 1882, s. 244— Validity of sale 
and extent of rights purchased to be determined 
by Court executing decree. —Where, subsequent 
to a decree, a portion of the rights to which 
the decree relates devolves either by inherit¬ 
ance or otherwise upon a judgment-debtor, or 
is acquired by him under a valid transfer, the 
decree does not become incapable of execution, 
but is extinguished only pro tanto. The theory 
of law, upon which this rule prooeeds, is suffi¬ 
ciently general to comprehend alike, cases in 
which the decree is for money only and where 
it awards possession of immoveable property. (5 
j A. 27, 7 W.R. 136, 25 W.R. 343, R.) Disputes 
as to the legality of the purchase by the judg- 
| ment-debtors and the extent of the share which 
I they so purchased are matters which fall with¬ 
in the purview of cl. (c) of s. 244 of the Code, 
Kudhai V. SIIEO Dayae, 10 A. 570 = A.W.N. 
1888, 231. 

(36)— Execution of joint decree — Application 
by one joint decree-holder for execution in re¬ 
spect of his share—Transfer of decree to one of 
several judgment-debtors t Effect of. —A joint 
decree cannot bo executed by one of several 
joint decree-holders in respect only of his own 
share in the decree. (1 A. 231, 4 A. 72, 3 B.L.R 
114, F.) When one cf the persons jointly liable 
uuder a decree, unites in himself the characters 
of oreditor and joint-debtor in respect of the 
whole decretal debt, the effeot is to extinguish 
the liability of all the co-judgment-debtors 
under the decree. But when such person 
acquires only a share in the rights of the decree- 
holder, the effect is not to extinguish the entire 
judgment-debt, but so much only of it as such 
judgment-debtor has acquired. Where, there¬ 
fore, the joint judgment-debtors under a decree 
had inherited the interests therein of one of 
several joiDt deoree holders, an application by 
one of the' decree-holders for execution in re¬ 
spect of his share only, and not for the entire 
unextinguisbed portion of the debt, was held 
to be one contrary to law. BANARSI DAS v. 
Maharani, a A. 27 = A.W.N. 1882, 140. (7 

W.R. 136, 25 W.R. 343, 9 W.R. 230, N.W.P. 
1874, p. 1, R . ; 3 C.L.R. 513, 4 C.L.R. 70, F .) 
[Appr., 10 A. 570 ; R., A,W.N. 1890, 62, A.W. 

N. 1894, 15, 25 M. 431, F.B.] 
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(87)— Joint decree-holders —Bona fide certified 
payment out of Court to one of them — Effect .— 
A judgment-debtoc is entitled to credit for any 
sum paid bona fide to one of several joint decree- 
holders, and duly certified to the Court by tbe 
latter; and other joint-creditors cannot exe¬ 
cute the decree for more than their own share. 
The Court, executing a decree in favour of 
several persons,ought not to recognise payments 
made out of Court, unless made and certified 
for the benefit of ail tbe decree-holders, in the 
case of any portion of the decree in excess of 
that to which the decree-holder so paid is indis¬ 
putably entitled. Where payment out of Court 
of part of the decretal debt was certified by one 
of the joint decree-holders in satisfaction of his 
rights under the decree, and the extent of such 
deorco-holder’s rights was disputed by the other 
decree-holders upon an application for execution 
of the whole decree by them, held, the Court 
would not be justified in totally iguoring the 
part-payment, but it must determine the share 
of such other decree-holders in the deoree and 
whether the previous part-payment was a fraud 
upon them. 8uch a question would be within 
the scope of s. 244, Civ. Pro. Code. TARRUCK 
CHUNDER BhUTTACHARJEE v. DlVENDRO 
Nath Sanyae, 9 C. 831 = 12 C.L R. 566. (22 

W.R. 77, 3 C.L.R. 518, 2 B.L R. App. 43, R.) 
[F., 15 M. 343; R. t 18 M. 464, 25 M. 431, 
F.B., 1 N.L.R. 24, A.W.N. 1904, 34 = 26 A. 
334.] 

(38) Civ. Pro. Code , ss. 231, 258— Joint 

decree — Execution — Uncertified payment to one 
decree-holder, —A payment made cut of Court 
to one of several joint decree-holders, and not 
certified by him as having been received or 
applied for the benefit of all, cannot beregarded 
as made in satisfaction of the deoree, except 
for the purpose of determining what orders 
should be passed under s. 231, Code of Civil 
Procedure. SULTAN MOIDEEN v. BAVAEAY- 
AMMAL, 15 M. 343 = 12 M.L.J. 50. [R., 19 M. 

464. 25 M. 431, 1 N.L.R. 24, 26 A. 334 = A.W. 
N. 1904, 34.] 

(39) —Discharge given by cue of many joint 
decree-holders—Out of Court—Right of other 
decree-holders to execute. — One of several joint 
decree-holders has no power to give a discharge 
out of Court to a judgment-debtor for more 
than his own share in the decree. The other 
decree-holders, in such a case, are entitled to 
prooeed with execution for the amount of their 
share, against the judgment-debtor. MUSSA- 
MUT BlBEEBUDHUN V.MUSSAMUTHAFEZAH, 
4 C L.R, 70. IF ., 5 A. 27, 26 A. 3I8 = A \V.N. 
1904, 22 ; R., 26 A. 334 = A.W.N. 1904, 34.] 

(40) — Contract Act (TX of 1872), s. 44— Re¬ 
lease of one of several co-debtors — Diability .— 
A release of one of two judgment-debtors who 
are jointly liable under the deoree, operates only 
in favour of the party to whom it was given. 
It does not otherwise affect the liability of the 
other judgment-debtor. KIAM A El v. KAYAM- 
ADDI, 6 O.L.R. 212. 


(41)— Release of some debtors on payment of 
part. —When a decree-holder, having a joint 
deoree against several persons, de&ls with some 
of them as severally liable for oertaiu respective 
shares, he cannot execute the same decree as a 
joint one against the remaining judgment-debt¬ 
ors. BlSSONAUTH TEWARRY v. KOYLASH- 

hany Narain Singh, 2 Hay 297. 

(4 2) — Joint-decree—Release of some of the 
judgment debtors for consideration — Decree- 
holder , if can execute decree for whole of the 
costs — Proportion , how to be calculated ,— A 
decree-holder, who has obtained a joint decree 
against several judgment-debtors, is entitled at 
his pleasure to execute the whole decree against 
any one of them. If, by such execution, he 
realises any portion of the judgment-debt,there 
is a satisfaction of the decree to that extent, 
and he may proceed with execution against any 
one of the other judgment-debtors only for the 
balance still due. A release of one judgment- 
debtor from liability under a joint-decree does 
not discharge the other judgment-debtors. 
When there ha3 been a partial payment towards 
the satisfaction of the decree by one debtor, the 
deoree-holder is not entitled to ignore it and 
claim satisfaction of the whole against another 
judgment-debtor ; in other words, part-pay¬ 
ment of a liquidated claim by one debtor dis¬ 
charges neither debtor in toto , but only pro 
tanto. If then the deoree-holder releases one 
judgment debtor for consideration, he i3 bound 
to apply that consideration in reduction of the 
judgment-debt when ho seeks execution against 
another judgment-debtor ; in other words, the 
matter is in the same position as separate 
payment by one of several judgment-debtors in 
consideration of his release from the debt ; such 
payment inures to the bene-fiG of all to this 
extent, that the decree holder cannot recover 
any sum beyond tbe balance due. As a general 
rule, the discharge or release of the direct 
liability of one co-obligor to the obligee will not 
avail him as a discharge from his liability for 
contribution to the other co-obligors, unless the 
discharge be of a character to release the others 
also. The amount is to be distributed in 
equal proportion amongst all the defendants. 

Bh-wvani Koer v. Darsan Singh, 14 C.L.J, 
354. 

J 

(43) — Payment to one of joint decree-holders .— 
Where, on the death of R, who was a joint 
decree bolder wdtb S, the latter receives the 
whole of the money due on the decree, arid P, 
as R’s representative, sues out execution to the 
extent of U’s share in it, held that payment to 
S, is not payment to P who may proceed with 

I the execution. MAHIMA CHANDRA RAY v. 

Pyari Mohan Chowdhry, 2 BLR., App., 

i 43=11 W.R. 262. [F., 26 A. 334 ; R. t 9 C. 831 
= 12 C.L.R. 566.] 

(44) — Joint decree-holders, compromise by one 
of several — Effect. — A joint deoree passed in 
favour of M and two others had been executed 

. in part by M only, and a largo amount had 
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been realised, and a compromise come to be¬ 
tween M and the judgment-debtor providing for 
the payment of the balanoe by instalments. 
W hen the other two creditors applied for execu¬ 
tion of their shares of the decree, the judg¬ 
ment-debtor objected, contending that the 
decree, being joint, could not be severally exe¬ 
cuted, and that the compromise was binding 
alike on all the decree-holders. Held, that the 
compromise could not bind the other two 
decree-holders who were not parties to it. BAE- 
GOBIND v. BHAWANEE DEEN BABOO. 1 

Agra, Mis , 16. 

(45) Joint-decree— Suit for contribution — 

Private arrangement between one of several 
judgment-debtors and decree-holder , invalidity 
of* Plaintiffs having bought the right to sue 
for reimbursement from certain of the judg¬ 
ment-debtors who had liquidated the whole 
debt, now instituted this suit against them for 
suoh re-imbursement. One of the defendants 
on appeal pleaded limitation. He urged that, 
the action should have been brought within the 
limit prescribed by cl. 9 of s. 1, Aot XIV of 
1859, laying down the period of limitation for 
actions for breaoh of contract and for money 
had and received. But the High Court held 
that the proper clause was cl. 16, providing for 
cases not comprised within the previous clauses, 
a limit of six and not of three yearp, and that 
the Legislature never contemplated that aotion 
such as the present should be instituted under 
cl. 9.^ The appellant said that she had paid a 
certain amount to the decree-holder and claim¬ 
ed to have that sum deducted entirely in her 
favour, but it was held that she had no right 
to make a private arrangement with the decree- 
holder or to urge that the latter exonerated her 
from payment of a portion of the joint decree. 
Doorga Monee DOSSEE v. DOORGA MOHAN 
DOSS, 2 W.R. 266. [R., 7 W.R. 377.] 

(46) — Civ. Pro. Code , Act VIII of 1859, s. 271 
—Sale of property of fudgmeni-debtor in exe¬ 
cution of decree — Decree-holder taking out exe¬ 
cution subsequent to sale but prior to distribution 
—His right to share surplus .— A decree-holder, 
who has taken out execution of his decree after 
the property of the judgment-debtor has been 
attaohed and sold in execution of other decrees, 
but prior to the distribution of the sum realized, 
is entitled, along with other attaching deoree- 
holders, to share rateably the surplus remaining 
after the satisfaction of the deoree of the first 
attaching decree-holder. HOOEASSEE RAM v. 
Gunga Ram, 3 N.W.P. 98, F.B. 

(47) —Execution of decree — Variation of 
decree by one decree-holder—Execution against 
the other .—One of two judgment-debtors having 
paid a certain portion of the decree-debt, pro¬ 
mised to pay the balance increased by the 
addition of a certain sum with enhanced in¬ 
terest. To this agreement the other judgment- 
debtor was not a party. After the death of 
the judgment-debtor who had entered into the 
agreement, the deoree-holder took out exeoution 
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against the other of the altered deoree. Held , 
that the altered deoree was unsusceptible of 
sxeoution as suoh and that the present deoree- 
| bolder was not liable in any way under the 
contract made without his privity. SAHIB 

Singh v, Piran Sukh, A.W.n. 1882, 183. 

(48) — Joint decrees — Execution.— k joint 
deoree was passed against two debtors. On the 
application of one of them, exeoution was 
ordered to be taken out against the other only. 
The decree was not satisfied. The creditor 
applied for and obtained an order ior attaching 
the property of both. Held that as the pro¬ 
perty of the one was not shown to be sufficient 
tocover the amount of the decree, the judgment- 
creditor was entitled, notwithstanding the pre¬ 
vious order, to attach the property of the other 
debtors, the property of the former being first 
sold. MUSSUMAT PURESH MONE v. KlSHORE 
MlSSER, 1 W.R,, Mis., 14. 

(49j —Joint decree passed against several 
defendants , not executable by Court as a several 
decrees. —Where several defendants have, it 
may be through negligence, submitted to a 
joint decree, they are jointly liable for the sum 
so decreed against them. And it i 3 not in the 
power of the Court in exeoution to go beyond 
the terms of the decree and treat it as a several 
decree enforceable against the defendants in 
respect of their proportionate shares. MUSSA- 
MUT Omutool Kair v. Mussamut Somayee 
BIBEE, 6 W.R. Mis., 40. [ Appr 8 W.R. 
132.] 

(50) — Decree—Joint and sevtral—Payment by 
one judgment-debtor—Default of other judgment- 
debtor — Effect .—Judgment-debtors are jointly 
and severally liable for the whole amount of the 
judgment-debt and the joint liability under the 
deoree could not be modified in such a way as 
to exempt one of the judgment-debtors lrcm 
liability for the default of the other. SAEIG 

Ram v. Baboo Ram Bewak, 1 Agra , Mis., 
14. 

(51) — S. 58, Act VIII of 1859— Joint decree 
against t7vo defendants—Division of amount .— 
Case where it was held that a joint decree for 
more than Rs. 500 against two defendants 
could not be divided so as to fall within the 
scope of Act VIII (B.C.) of 1869, s. 58, MlRZA 

Syefooeah Khan v. Mr. a.J. Forbes, 23 
W.R. 55. 

(52) — Civ. Pro. Code , Act XIV of 1882, s. 231 
— Decree in favour of sevtral defendants for 
costs. —Where a deoree dismissing a suit direoted 
a certain sum to be paid as costs to a number 
of defendants, without defining the proportion 
payable to each, an application by some of 
them to execute the decree for their propor¬ 
tionate share of costs, not adding all the other 
defendants but only some of them as parties, is 
not maintainable under s. 231 of the Civ. Pro. 
Code and should be dismissed. MUTHUSAMI 

Iyer v. Natesa Iyer, 18 M. 464. [R., 25 M, 
431, F.B., 1 N.L,R. 24 ] 



429 


THE ALIj INDIA DIGEST 


430 


Execution ot Decree— continued. 

- S. —Joint Decrees, Execution of— contd . 

(53) —Suit for land against many -persons — 
Joint decree for costs against all defendants—Two 
defendants , Paymentby—Default by rest ~Claim 
against defaulters executed against non default¬ 
ers — Defaulters , Suit agauist by non-defaulters 
—Procedure. — Suit to recover land against 
persons claiming an interest in it. A joint decree 
for costs against all the defendants was passed. 
Two of tbe parties satisfied their share of the 
deoree, but tbe others did not ; and the olaim 
against the latter was eoforoed with interest 
against one of the two former, who then sued 
the defaulters to recover the amount paid. 
The suit decreed by the Mooosifi, was appealed 
against by one of the defendants who had not 
complained, at the time, that the original 
decree wa 3 a joint decree ; the Moonsifi’s deoree 
with regard to all the defendants was reversed 
on the ground that the defendants in the 
original suit and decree ought to be held liable 
for ooats not joiutly but according to their 
interest in the property. Held, that this deci¬ 
sion was erroneous. RAM GOVIND BURMA * 
BHUTTACHARJEEjv, 800RJO MON EE Debia, 
24 WR. 471. 

(54) — Judgment-debtors not sole owners of 
certain land—Decree for exclusive possession 
thereof—No partition —Undefined shares — In¬ 
capability of execution. —A decree awarding ex¬ 
clusive possession ot a plot of land, of which the 
judgment-debtors are not tbe sole owners, 
cannot be executed when the shares of the 
share holders have not been precisely defined, 
and there has been no partition. PROSUNNO 
COOMAR DUTT V. SREEMUTTY ARDESSUREE, 

18 W,R. 43. 

(55) — Joint and several decree for mesne 
profits—Possession cf particular lands — Liabi¬ 
lity. — A decree for mesne profits was in terms 
a joint and several ; held that the liability of 
any one of tbe defendants, who may be in 
possession only of particular lands of a mouzah, 
would in equity extend only to such land, etc., 
and that for such laud the deoree holder could 
taka out exoontion as against lepsor and lessee. 

Gunesh dutt v. Bulwunt Singh, 14 W.R. 
173. 

(56) —Joint decree for possession and mestis 
profits — Partition — Exclusive possession cf 
property—Presumption as to partition — Admis¬ 
sion. — A joint decree for possession and mesne 
profits was passed against two brothers one of 
whom was the plaintiff and the other the defend¬ 
ant in the present suit. The plaintiff alleged 
that, since by virtue oi a partition made between 
him and the defendant of the inheritance left 
to them by their deceased father's property, the 
meane profits of which had been decreed to the 
deoree-holder, fell to the exclusive share of the 
defendant in 1268, and remained in bis exclu¬ 
sive possession until 1271, when the deoree- 
holder recovered possession in execution of his 
deoree now prayed in his suit to make defendant 
exclusively liable for the whole of the mesne 
profits due to the deoree-holder between 1268 
and 1271. Held t that the defendant's admission 
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of his exclusive possession between 1268 and 
1271 was not sufficient to make out the 
plaintiff’s case ; and that in the absence of the 
deed of partition, the division must be presumed 
to have been made in equal shares between tbe 
plaintiff and the defendant, and that the defen¬ 
dant must have get some property in lieu of the 
lands involved in the decree-holder’ssuit allotted 
to the defendant, it being plaiotifi’s duty to 
prove tbe particular equity on which rested his 
case. BABOO ROY L.UCHMIPUT BINGH BAHA¬ 
DUR v. Baboo Roy Dhunput Singh Baha- 
DOOR, 18 W.R, 291. 

(57) — Joint decree tor possession and mesne 
profits—Application for execution by some decree - 
holders—Remaining decree-holders retracting 
tacit consent — Original applicants , Refusal by t 
to execute decree for mesne profits—No proper 
application—Purchasers of pari decree , Adding 
of , as parties to suit — Civ. Pro. Code , 1859, 
ss. 207, 208.—Two out of several decree-holders 
moved the Court to execute their share of the 
decree (for possession and mesae profits) and the 
other decree-holders, though they virtually 
jointed in the application by signifying their 
consent, subsequently withdrew their consent, 
and the original applicants refused to proceed 
with the execution of the decree for mesne 
profits. Held , that there was no application on 
the part of all the decree-holders to execute the 
decree for mesne-prcfit3, nor was there any 
application by some of them for execution of 
the whole decree, as provided in 8. 207, Civ. 
Pro. Code, 1859, that the Court’s order direct¬ 
ing realization of the unpaid portion of mesne 
profits was passed without any proper applica¬ 
tion and that that part of the order of the first 

I Court must be cancelled, leaving the parties to 
proceed according to law. Qutcre. —Can the 
purchasers of a share in a deoree be added upon 
the record, under Act VIII of 1859, s. 208, as 
oo-deoree-holders. SEETAPUT ROY v. SYUD 
ALi HOOSEIN, 24 W.R. 11. [Dtss., 17 C. 341 ; 
R., 28 M. 61.] 

(58) — Reference to a decree in another suit — 
Execution , Maintainability of. —Cade where it 
was held that the judgment-debtor iD this suit 
could not plead a deoree in another suit in wbioh 
no reference was made to the decree in this suit 
as any bar to the execution of this deoree. 

bhugwan Das v. Baboo Gouree sunkar, 
9 W.R. 596. 

(59) — Appeal by one defendant. Entire decree 
imperilled by—Limitation for execution , Com¬ 
mencement of, from date of decision in appeal . 
— A decree passed against two defendants, if it 
was joint and several against the defendants 
without distinction, would be put in peril by 
the appeal of one of them, and the time for 
execution will run only from the date of the 
decision on appeal. If, however, the deoree 
was not of such a nature that the appeal by 
one alone of the two defendants oould necessa¬ 
rily imperil the entire deoree, exooution taken 
against the non-appealing defendant beyond 
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three years after the date of the original decree, 
though within three years from the deoision in 
appeal, will yet be out of time. CHEDOO LAB 

y. Nund Coomar Lae, 6 W.R., Mis., 60. 
[F. t 4 A. 137.] 

(GO) Limitation—Keeping alive separate 
decree.— -A decree was in its nature not a joint 
one against all the defendants, but a separate 
one as against eaoh batch ; held that the pro¬ 
ceedings against one batch did not keep alive 
the decrees against other batches. Khema 
Debia v. Kumala Kant Bukshee, 10 W R 
10 — 10 B.L.R. 259, Note. 

(61) —Joint decree—Execution proceedings by 
one—Limitation — Act XIV of. 1859, s. fiO— 
Division of decree. —A decree must stand in its 
original character as a final deoree, until it is 
shown that it has been amended or substituted 
for by another deoree. In the case of a joint 
decree, any bona fide proceeding taken by any 
one of the decree-holders is a sufficient proceed¬ 
ing within s. 20 of Act XIV of 1859 to keep the 
whole decree alive. OUDHBEHARI LAB v. 

Brajamohan Lae, 4 B.L.R., Apn. 41 = 13 
W.R. 128. [F. t 16 W.R. 29.] 

(62) Separate decrees — Keeping decree alive 
by one decree-holder to the benefit of others .— 
An entire sum was decreed to five persons | 
jointly but one moiety to three of them and 
the other moiety to the remaining two ; held 
that it was the same **s if two separate decrees 
had been passed ; and no action by the decree- 
holders to whom one moiety was assigned, 
could keep the deoree alive to the benefit of the 
others. CHOOA SAHOO v. TRIPOORA DUTT, 

-if -t* % ■ 4 ■■ y i } I 

(63) Joint debt--Execution of a decree against 

joint family property. — In a suit against the 
grandmother and mother of A and B as their 
guardians to reoover rent due from the family 
whioh was joint, in respect of a certain mouzah 
which had been held by the father and grand¬ 
father of the infants, a deoree for Rg. 8.000 was 
obtained on the 2nd March, 1862, but it was 
ordered that “ this deoree will not be executed 
against the person and self-acquired property of 
the debtors, but against the property left by the 
two deceased lease-holders.” On the 9th April, 
1862, a second decree was obtained by the same 
plaintiff against A as heir of his grandfather, 
and it was ordered that it should be executed 
only against the property left by the latter ; and 
on the 16th April, 1862, a third against his 
guardian, a similar direction as to execution 
being made. In execution of the three decrees, 
the plaintiff in the suits had the mouzah put up 
for sale, and at the sale purchased it himself for 
Rs. 35,000. A and B subsequently sold to the 
plaintiff in this suit their right to recover the 
sum which the mouzih was oharged with in 
respect of the last two deorees. Held that the 
mouzah had been properly sold in execution of 
all three decrees. BlSSESSUR LABE 8AHOO v. 
LUCHMESSUR SINGH, 5 C L R, 477, P C. =6 I 
A. 233. [F., 2 A. 746, 3 A. 72, 3 A. 191, 3 A.’ 
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443. 9 C. 508, 8 M. 388, 11 B. 361, 16 M. 424, 
17 M. 67 ; Expl. t 3 A. 443 ; R., 8 O. 898, 10 
C. 1, 10 G. 996, 8 M. 484, 10 M. 79, 11 M. 
64, 12 M. 434, 14 B. 597, 3 M.L.J. 264, 23 C. 
302. 23 C. 374, 20 B. 338, 19 A. 26, 21 B. 539. 
20 M. 129, 26 C. 349, 26 C. 677, 1 Bom. L.R. 
627, 24 B. 135, 27 C. 724, 10 C.W.N. 176 = 

4 C.L.J. 69, 7 A.L.J. 945 ; D., 8 C. 517, 8 M 
203, 10 M. 316.] 

-9—Maintenance. 

Deoree for maintenance—Execution against 
sons of judgment-debtor— See HINDU LAW— 

Maintenance, 5 M. 234, F.B. 

Execution of order for maintenance under 
Crim. Pro. Code—Plea of cessation of relation¬ 
ship of husband and wife, Duty of Court to in¬ 
quire into— See MAINTENANCE, 19 A. 50 = A. 
W.N. 1896, 173. 

-10.—Mode of Execution. 

See Civ. Pro. Code, 1908, rr, 30—36. 

(D — Execution— Transfer of decree—Fraud. 
— In taking cut execution, a decree-holder is not 
bound to produce the original deoree or even a 
copy. A privately executed endorsement on a 
decree, unregistered and unproved, is no evi¬ 
dence of its transfer. If a decree-holder, in 
taking out execution, imputes fraud to the 
judgment-debtor, the Court executing must 
examine the allegations. RAMDHUN RUKHIT 
V. PUNCHANUN CRUCKERBUTTY, 10 W.R 
144 = 1 B.L.R., 8.N. 9. 

(2) — Decree between same parties — Earlier 
and later decrees—Respective operation, —Case 
where the High Court held that a later decree 
confirmed on appeal superseded an earlier 
decree between the same parties, for all purposes 
of execution. ANNUND MOHUN HAZRAH 
v. 8HIBO SOONDUREE DABEA, 18 W.R. 192. 

(3) — Hindu Laiv—Mitahshara School,Family 
governed by—Execution o/ decree — Representa¬ 
tives of judgment-debtor , Relie / against,by attach¬ 
ment and sate of joint property—Code of Civil 
Procedure (Act XIV of 1882), 'ss. 223, 224, 228 
—Revival of execution proceedings by the Court 
which passed the decree , after it had been once 
transferred to another Court for execution and 
returjied. —The Court to which a deoree is sent 
for execution must, on the termination of the 
proceedings in that Court, certify to the Court 
whioh passed the deoree the result of those pro¬ 
ceedings. and after such a certificate, it is 
necessary that, in order that the decree-holder 
may subsequently proofed to execute the deoree, 
he should make an application to the Court 
whioh passed the decree, so that the decree may 
again be sent baok for execution to the other 
Court ; but it was not the intention of the legis¬ 
lature. nor does it follow from this prooedure, 
that, when an application for execution has 
been sent baok a second time to the same Court 
for execution against the same property, it 
must be held that the attachment of that 
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property which was made in the proceedings in 
execution in that Court, of necessity came to 
an end when that case was struck off. The 
same effeot should follow in the course of the 
proceedings taken in execution in the Court to 
whioh the decree had been sent under s. 223 of 
the Code, as would have followed if the proceed¬ 
ings had been taken in tho Court whioh passed 
the decree, and the same principles should 
apply. (20 W.R. 133 ; 19 A. 482, R.) When 
the Court to which a decree had been transfer¬ 
red for execution 6ends it back under s. 223, Civ. 
Pro. Code, to the Court whioh passed the decree, 
that Court, i.e*, the Court which passed the 
decree, has power to decide whether the decree- 
holder could execute the decree against the 
legal representatives of the judgment-debtor. 
The prop»?rty of Ib6 judgment-debtor having 
already been attached by the Court to which it 
had been sent for execution and an order for 
its sale having been made, the decree-holder 
was entitled to follow that property in execu¬ 
tion against the gone. DUKGA DASS NARAIN 

v. Umatul Hosein Begum, 9 c.L.J, 239 = 4 
Ind. Gas. 46. (7 M. 339, R.) 

(4) — Procedure—Execution of decree — Pro¬ 
duction of property — Costs—Interest — Decree 
silent. —There is no provision ot the Code which 
authorizes a Court to pass an order calling upon 
a defendant to appear in Court and produce pro¬ 
perty decreed to plaintiff. Interest cannot be 
allowed on costs awarded by a decree of the 
Privy Couucil where the decree itself is silent 
on the point. Bhoza RUGHBUR BINGH v. 

Bhoza raj Singh, 3N.W.P. 319. 

(o )—Mode of execution—Adaptation of mode 
of execution to nature of case —Civ Pro . Cede. 
Act VIll of 1859, s. 212.—The words “other¬ 
wise as the case may bo” in h. 212 meant that 
the mode of execution was to be adapted in 
each case to the nature of the particular relief 
sought to be rnforoed under the decree. DENO- 
NATH RUKHIT v. MUTTY LADE PAUL, 1 Ind. 
Jur., O.S., 123 = Hyde, 158. 

(6) — Decree — Right of severance .—The right 
under a decree cannot be severed, so that the 
remedy against the person can remain in or 
pass to one, and the alternative remedy against 
the property to another. PADMANABHA v. 
THANAKOTI, 2 M. 119, 

(7) — Decree—Recurring right — Remedy in 
case of violation —Where a decree declares in 
favour of tho decree-holder a constantly renur- 
ring right, a violation of it by the judgment- 
debtor cannot be enforced by the execution of 
the decree, but will only give rise to an action 
for damages. SRI KRISHNA TATA CHARIAR 
V. SINGARA CHARIAR, 4 M. 219. 

(8) Decree-holder with rights to proceed 
against any further property of judgment-debtor 

Petition on attachment of property for sale 
with notice of lun , Right to proceed against 
other property of judgment-deb tors not preclud¬ 
ed by. —It was contended in this case that the 

O. IV—28 
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deoree-holder, under the terms of his bond, had 
a ohoise either to go against the property pledg¬ 
ed or against other property, but not against 
either indiscriminately, that by his petition to 
the Court in March 1864, he had olearly indi¬ 
cated his intention of proceeding against the 
mortgaged property, and, till that was sold and 
found insufficient to liquidate the debt, he 
oould not prooeed against other property, and 
that the petition of March 1864 was an estop¬ 
pel. The High Court, however, was of opinion 
that the decree-holder was, under the terms of 
the bond, entitled to go against any property 
belonging to their judgment-debtors. The steps 
taken by the creditor of preserving his right in 
the mortgaged property by filing his petition 
oould not operate as an estoppel to his pro¬ 
ceeding against other property. If the judg¬ 
ment-debtors had been endamaged by the acts 
of the decree-holder they oould, if so advised, 
seek the remedy in the shape of a suit for dama- 

j ges. RAJ COOMAR SINGH V. BlRJ MOHUN 

I THAKOOR, 2 W.R. Mis., 17. 

(9 ) —Decree by Court for Sirdars—Execution 
thereof in Subordinate Judge's Court against 
heir of Sirdar. — A decree paBBed against a 
Sirdar by the Court for the Birdars cannot be 

j executed by a Subordinate Judge’s Court 
against tho Sirdar’s heir (who is not a sirdar). 
The remedy of the decree-holder is by suit 
founded upon the decree and not by execution 
process founded directly upon such decree. 
GOVIND VAMAN V. SAKHARAM RAMCHANDRA, 
3 B. 42. 

(10) —Rules of execution — Rules of execution 
different in different distiicis — Practice - - Proce¬ 
dure '.—Where in different districts, different 
modes ot execution are prescribed, and where 
the question is how a decree passed in one, but 
of whioh execution is sought in another, of 
such districts is to be executed, the executing 
Court must be guided by the rules in force in 
its own district. MARTAND v. VlNAYAK, 
8 Bom. L.R 832 = 31 B. 5. 

(11) —Appellate decree modifying original 
decree , Proper form of—Informal appellate 
decree , if can be executed.— A obtained a decree 
for a certain sum with costs in the lower Court. 
He appealed and the appellate Court granted 
him certain coats of the appeal, and also a 
certain sum in addition to the original decree. 
The appellate Court omitted to enter the sum 
found in A’s favour in its deoree. A applied 
for execution of tho deoree. Held, (a) that 
the proper form of the appellate deoree is to 
show in itself the ultimate relief granted, i.e. % 
it should have shown iu this case a deoree in 
A : s favour, not only for the amount of the 
decree in the Court of first instance, but for 
the additional amount deoreed by the appellate 
Court, and should also have shown the costs ; 
and, (b) that, although the deoree was informal, 
yet as the amount due to the deoree-holder 
oould bo ascertained from the record, the deoree 
was practically capable of execution, and that 
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therefore execution should, as a matter of 
equity and good conscience, be granted to the 
decree-holder. JAWAHIR MAB v. KlSTUR 

Chand, 13 A. 343 = A.W.N. 1891, 119. 

r Appr., 18 A. 344 ; R t , A.W.N. 1903,257 = 5 
A.L.J. 742.] 

(12) —Splitting up decree—Separate execu¬ 
tions. —A decree gave possession©! lands and of 
certain zamindari papers, or in default of them 
a thousand rupees. The judgment-creditor 
went to the spot to get possession of the land 
as well as the papers and not having got the 
papers, his only course was to institute further 
execution proceedings either to get them, or 
the money made payable to him by the first 
decree in default. Held , that, under these 
oircumstances. this was not a splitting ud of 
the deoree. WOOMA CHURN CHOWDHRY v. 
KUMOLAY KAMINEE DaBEE, 25 W.R. 58. 

(13) — Splitting up of decree for execution. — 

Where the whole of 3a decreel is perfect for exe¬ 
cution, the decree-holder cannot be permitted 
to split it up as he pleases, taking out execu¬ 
tion of a part of it at one time and another 
part of it at another time. FATEHCHAND v. 
PANNA LABB BANIA, 10 C P U, 83. (11 W. 

R. 488, 6 A. 351, R.) 

(14) —Execution of decree — Attachment— In¬ 
consistent claims to attached property ,—A person 
holding several decrees against the same debtor 
may attempt to enforce them all against the 
same property, notwithstanding that he may 
have failed in one of such oases. The appel¬ 
lant contended that he was entitled under a 
bill of sale to the shares of all the three judg¬ 
ment-debtors. Two of them happened to be 
minors and their shares therefore were held 
not to have been passed by the bill of sale. The 
appellant however sought to claim that tbe 
shares of the minors passsd because the sale 
was to satisfy an ancestral debt. But it was 
held that he oould not be allowed to set up 
such an entirely new casein contradiction to 
his previous case that the judgment-debtors 
were not minors at all and the deed had been 
executed through the pen of another merely 
because they were not themselves able to read 
and write. MOHIMA ChUNDER BISWAS v. 
NIB KOMUL Chose, 6 W.R. 239. 

(15) — Civ. Pro . Coir , 1359, s. 272— Different 
decrees aqai>\st one and same judgment-debtor 
— Execution , Mode of—Jurisdiction — Letters 
Patent , cl. 15.—Two decrees were obtained in 
different Courts against one and the same judg¬ 
ment-debtor. On the attachment of the pro¬ 
perty by oue decree-holder, the other decree- 
holder applied to the attaching Court to stay its 
proceedings on the ground that its decree had 
been brought about by fraud. The attaohing 
Court threw out the application, and, on appeal 
to the Judge, the latter refused to stay execu¬ 
tion and dismissed the appeal. Reld t that the 
application should be made to the Court which 
gave him the deoree, that the Judge's judgment 
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was on the face of it a good judgment for a 
reason given and uoder a jurisdiction which 
the Judgo had and that the case was not one 
in whioh the High Court's extraordinary 
powers should be exercised, JUMAL ABI v. 

Shaikh Wahed abi, 11 W.R. 97. 

(16) —Execution of decree according to direc¬ 
tion of judgment-debtor — Validity. —The order 
of a judgment-debtor upon a pay-master to 
satiefy a decree out of his salary does not affect 
the Court, whioh should execute its deoree as 
directed by law and not according to the con¬ 
sent of the judgment-debtors. In re MACFAR- 
BANE, 11 W.R. 69. 

(17) — Alterations inconveniencing decree- 
holder — Effect — Judgment-debtor—Adhering to 
decree. —The decretal order will be contravened 
if the judgment-debtor make alterations whioh 
cause inoonvenienoe to the decree-holder. If 
a judgment-debtor’s plan cannot be proceeded 
with without inconvenience to plaintiff, he must 
adhere to the decree and carry out its terms at 
the risk of the decree-holder. GOPEE KlSHEN 

Gossain v. Hem Chunder Gossain, 16 W. 

R. 38. 

(18) — Purchase of aliquot vart of decree — 
Execution of decree. — A decree cannot be execut¬ 
ed by purchasers of aliquot parts of it.—NUND 
COOMAR FOUTEHDAR V. BUNSO GOPAB 8A- 
HOY, 23 W.R. 342. 

(19) — Execution of decree—Partial execution 

— Aliquot part. — A decree cannot be executed 
for an aliquot portion (3 B.L.R 114, 23 W.R. 
342, R.\. But where the objection on that 

ground to the execution of a decree was not 
raised either in the original Court or in the 
lower appellate Court, nor in the grounds of 
appeal to the High Court, the High Court refus¬ 
ed to allow thQ . objection ROY GOODUR 
SAHOY v. DHUNNESHUR KOER, 7 C.L.R. 117. 

(20) — Act VIII of 1859, ss. 207, 208— Cross¬ 
decrees — Set-off--Execution of decrees in parts .— 
Where an order of Court is made with the cons¬ 
ent of tbe holders (8 and B) of two cross- 
decrees fixing the mode in whioh a set-off should 
be made, and its effect is to prevent S executing 
his decree without giving credit for B’s decree, 
it would be most inequitable to allow B to exe¬ 
cute his decree against S. S. 207, Act VIII of 
1859, applies to the execution of the entire 
decree, not to splitting it up and executing it 
in portions. 8. 205 also applies to the transfer 
or assignment of a decree in its entirety, and 
does not intend its assignment in as many 
portions as the deoree-holder may think fit. 
Although one of two holders of the same decree 
may take out execution of the whole deoree, he 
cannot be allowed to take out execution of a 
part of it to the extent only of his own interest. 
Application may b9 made for the extension of 
part of a deoree if the applicant admits that the 
remainder has been satisfied ; and where a 
deoree is perfect for execution in certain respects 
only execution may be taken out for the portion 
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whiob is perfect. But after a decree is perfeot 
lor execution in its entirety, the exeoution- 
oreditor oannot take out one execution for one 
part (e g. % wassilatt) and another for another 
(e.g., coats or interests on costs) nor can by 
assignment split it up,and subject the judgment- 
debtor to a plurality of executions. HARO 

Banker Sandyad v. tarak Chandra Bhut- 
TACHARJEE, 3 B.L.R., A.C., 114 = 11 W.R. 
488. [F. t 7 C.L.R. 117, 5 A. 27 = A.W.N. 

1882, 140; 2?., 15 B. 242.] 

• - •>. # 

(21) —Mode of execution—Private arrange¬ 
ment of ter decree — How to enforce such — 
Registration . — Where, alter the passing of a 
decree, the parties come to a private arrange¬ 
ment as to the discharge of the obligation 
under the decree, the decree will merge in the 
agreement, which oannot properly be enforced 
in execution but only by a separate suit. A 
petition presented to a Court to recognise an 
arrangement between the parties in satisfaction 
of the decree does not require registration, as 
the petition by itself, without the approval of 
the Court, could not be held to have created, 
declared or assigned any right. SIRDAR AMAR 
8 IN OH v. Baswa Mad, 51 P.R. 1885. 

(22) —Mode of execution — Decree — Agreement 
as to mode of execution — Effect. — Where an 
agreement is entered into by the parties not in 
supersession, bub in pursuance, of a decree as 
to the mode of its exeouiion, the deoree will be 
held to be still subsisting and the oase cannot, 
on acoount of the above agreement, be struck 
off the file till the decree is satisfied. SALAMAT 
RAI v. AKBaR, 193 P.R. 1882. 

(23) — Act VIII of 1859 (old Civ . Pro. Code ), 
s. 201 —Enforcement of decree against person or 
property of debtor —'.Ex parte’ detree .— The 
section gives au option to the oreditor of 
enforcing his deoree either against the person 
or the property of the debtor, and the faot that 
the deoree is an ex parte one makes no 
difference. Raj CHUNDER ROY v. 8HAMA 
BOONDari DEBI, 4 C, 583. 

(24) — Regulation IV of 1816 — Decree of 
Village Munsif—Liability of personal pi overly 
onljt in execution —Uegulati'n IV of 1816, 
enables a village MunsifTs Court to execute 
its decree only against personal property and 
not against immoveable property. Under the 
Regulation, a deoree may be passed against a 
personal representative, and a decree may be 
executed by the transferee of such deoree. 
KAIiANDAN v. PAKRICH1, 9 M. 378, F.B. 

(25) — Limitation Act (XV of 1877), sch. 27, 
art. 180 — Insolvent judgment-deb tor , final 
discharge , if necessary — Execution . if can 
proceed against preptrlies vested in the Official 
Assignee — Revivor —8oire facias —Code of Civil 
Procedure (Act XIV of 1882), ss. 230,248— 
Construction of statutes. Rules of—Legal repre¬ 
sentatives of decree-holders , Substitution of % if 
necessary in execution .— In the absence of any 
proof that a judgment-debtor has obtained his 
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final discharge, although he was declared an 
insolvent and his assets were vested in the 
Official Assignee, he is not entitled to protection 
from execution under a deoree obtained by the 
decree-holder against him in the original side 
of the High Court. The Jaw as to reviver and 
scire facias considered and explained. In using 
the term “ revivor of judgment ” in art. 180 of 
sch. II of the Limitation Act (XV of 1877), the 
Legislature had in view the procedure embodied 
in s. 216 of the Code of 1659, and s. 248 of the 
Code of 1877, the objeot of which was to give 
notice, so as to prevent undue surprise, to a 
judgment-debtor, where more than one year 
had elapsed between the date of decree and the 
application for execution, or when the deoree 
was sought to be enforced against the legal 
representatives of the party against whom the 
deoree was originally made. The statute of 
limitations to which the judgment is subject, 
ceases to run upon a revivor of judgment and 
time runs afresh from the date of the revivor. 
(6 C. 504, R. ; 20 C. 551, 24 C. 244, 7 M. 540, 

I 26 A. 361, 4 A.L.J. 405, R. & F.] 17 C. 491, 
30 C. 979, 22 C. 991, D.) The legislature 
is presumed to know not only the general 
principles of law, but the construction which 
the Courts have put upon particular statutes. 
Where a seotion of an Act whioh has received a 
judicial construction is re enacted in the same 
words, such re-enaotment must be treated as 
a legislative recognition of that construction. 
An pxpress recognition of the construction 
which the Judges have put upon statutes is not 
always needed ; in some oases, the silence of 
the legislature is, equally emphatic. As the 
legislature knows what the law is and has the 
power to alter it, any mistake on the part of 
the Judges may at once be corrected, and the 
absence of any such correction, especially 
during a long period of time, indicates that the 
Courts have rightly ascertained the intention 
| of the legislature. B. 230, Civ. Pro. Code, 
1882, ought not to be so construed as to con¬ 
flict with the provisions of art. 180. Limitation 
Aot (XV of 1877). The provisions of the two 
Aots ought not to be so interpreted as to con¬ 
tradict each other and s. 230 of tbe Code cannot 
be taken to limit art. 180 of the Limitation Act. 
(6 B. 258, 7 M. 540, 20 C. 551, R. A F .) The 
Civ. Pro. Code does not expressly provide for 
an application for substitution of the legal 
representatives of one or some of the judg- 
ment-oreditors. There ie no provision which 
renders necessary the aotual substitution of the 
j name of the legal representatives for the valid¬ 
ity of proceedings in execution. 8. 222 of the 
Code merely requires that the legal represen¬ 
tative should apply for execution of the decree 
and that his name should be brought on the 
reoord, JOGENDRA CHANDRA ROY v. SHAM 
DAS, 9 C L.J, 271 = 36 C. 543 = 1 Ind Cas. 1 8. 
(19 W.R. 255, 22.) [Z2., 10 C.L.J. 91, 11 C.L.J. 
489, 14 O.W.N. 560, 14 C.W-N. 752 = 3 Ind. 
Cas. 324, 10 C.L.J. 396; F. f 11 C.L.J. 91 = 4 
Ind. Cas. 402.] 
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(26) —Sale of rights ciyid interests vested in 
official assignee—Execution of decree against 
another decree-holder — Procedure — Manager 
—Adjustment out of Court—Civ. Pro. Code , 
1859, s. 206. Tho sale of a party’s rights and 
interests in a decree at a time when all his as¬ 
sets are vested in tho official Assignee, passes 
nothing to the purchaser. Where a Deputy Col¬ 
lector exeoutes a decree against a party holding 
another decree from his own Court, he ought, 
instead of selling that other decree, to appoint 
a manager under Act VIII of 1859 to realize 
the judgment-debt thereon. 8. 206, Civ. 
Pro. Code, 1859, did not apply to Revenue 
Courts, and a Deputy Collector could not decline 
to inquire whether or not a private adjustment 
of a decree had been made out of Court. Ram 

Chunder Roy v. Ram Churn Bukshee, 

9 W.R. 372. 

(27) — Decree directing removal of obstructions 
in way — S. 200, Civ. Pro. Code , 1859 — Case.— 
Where the High Court held that the only mode 
of exeouting a decree for the performance of a 
particular act ( e.g ., the removal of obstructions 
in a pathway) was to proceed under s. 200, 
Aot VIII of 1859. BHOOBUN MOHUN MUN- 

dub v. Nobin Chunder Bullub, 18 W.R. 
282=10 B.L.R., App., 12. 

(28) —Declaratory decree , whether and when 
executable .— Held (agreeing with Boddam, J., 
and dissenting from Miohell, J.), that a decree, 
whioh declared inter alia that the plaintiff, an 
archaka of a temple, was entitled, as such, to 
have the key of tho temple for the performance 
of the duties of arohaka of the temple, was 
intended to be imperative, and that execution 
should be issued, so as to give the plaintiff such 
possession as he was entitled to under the 

deoree. Ratna Moodabiar v. Krishna 
BHATTAR, 17 M.L.J. 423, F B. 

(29 ) —Declaratory decree — Application for 
execution—Maintainability . — Where a decree 
deolared the title of the plaintiff to the suit 
property, the Court oould not order execution 
of the deoree by directing the delivery of the 
property to the plaintiff. M UNI VAN v. PERIYA 

Kubandai AMMAB, 1 M.H.C 184. I 

(30) — Decree declaring boundary line in 
survey map wrong—Erasure of such line from 
map, right of decree holder to get .—Simply 
beoause a deoree declares that‘the boundary 
line laid down in the survey-map as the 
boundary line of the plaintiff’s permanently- 
settled estate is not tho true boundary line, the 
decree-holder is not entitled either to have the 
deoree proclaimed on this spot, or to have the 
line erased from the survey-map. RAJAH Raj 

Krishna Singh Bahadoor v. The cobbec- ; 

TORS OF MYMENSINGH, 19 W.R, 232. 

(31) — Declaration of decree-holder's lien on 
property but not of right to sell — Execution — 
Procedure .—A deoree declaring a decree-holder’s 
lien on certain property, but not aeolaring his 
right to sell it, may be executed as against that 


Execution of Decree— continued, 

-10.—-Mode of Execution —continued. 

property specially, but not without the usual 
course of attachment and sale, or of attach¬ 
ment and management taking place. MUDDYA 

bashee doss v. reza Chowdhry, 15 W.R. 
337• 

(32)— -S. 260, Civ. Pro. Code, 1882—Execu¬ 
tion of decree—Opportunity to obey decree not 
afforded by decree-holders—Refusal of execution 
—Effect—Subsequent order for execution .— 
Where an order of a Court dismissed a petition 
for execution under s. 260, Civ. Pro. Code, 
because the petitioning decree-holders had 
not then afforded to the judgment-debtor an 
opportunity of obeying the deoree directing him 
to do speoifio aots, held, that another applica¬ 
tion, made after such opportunity had been 
afforded to him, was not barred as having been 
a matter of prior adjudication within the 
meaning of s. 13, Civ. Pro. Code. Held further 
that the decree, whioh also declared a right on 
the part of the decree-holders against him, was 
1 Dofc incapable of being executed under s, 260, 
on the objection that it was only declaratory. 

Kishore Bun Mohunt v. Dwarkanath 
Adhikari, 21 C. 784, P.C. = 21 I. A. 89 = 6 Sar. 
429. [R., 33 C. 806 = 10 C.W.N. 297 = 3 C.L. 

J. 112, 17 M.L.J. 423, F.B.] 

(33) —Payment of decree amount by instal¬ 
ments—Failure to pay instalment—Application 
for execution by decree-holder—Arrest of judg¬ 
ment-debtor before instalment date whether valid 
excuse for non-payment .—A judgment-debtor, 
having agreed t.o pay the deoree amount by 
instalments, failed to pay an instalment on the 
due date. Wheu the deoree-holders applied 
for execution of the deoree, the judgment- 
dubtor assigned as a reason for hie omis¬ 
sion, the fact of his arrest by the decree- 
holders on account of another debt three days 
before the instalment date. Held , that the rea¬ 
son given for the Don-payment of the instal¬ 
ment was invalid. KABEE CHURN SINGH v. 
BOODH RAM, 5 N.W.P. 77. 

(34) — Instalment decree — Default—Applica¬ 
tion to execute whole decree—Payment into 
Court—Order of postponing sale assented to by 
decree-holder—Right of decree-holder to exe¬ 
cute whole decree without fresh default .—An 
instalment decree allowed the decree-holder to 
execute the whole decree if any default was 
made in the payment of any instalment. The 
judgment-debtor failed to pay two instalments 
whereupon the decree-holder applied to exe¬ 
cute the whole decree. The judgment-debtor 
paid the amount of those two instalments along 
with a third, whioh had beoome due, and tho 
Court ordered the sale to be postponed, and the 
application to be removed from the file. The 
decee-holder through his pleader took the 
money out of Court without objection. Held , 
or. the subsequent application of the decree- 
holder to execute the deoroe for the whole 
balanoe, that by leaving the order postponing 
the sale unappealed, and by taking out of the 
Court the three instalments, he had lost his 
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right to execute for the unpaid balance of the 
decree until a fresh default occurred. HUR- 
PUBSHAD V. BHOWANEE, 3 N.W.P. 18. 

(35 )—Decree for maintenance fixing rate — hi- 
stalment decree. —A decree for maintenance 
payable at a certain rate every month stands on 
the same footing as a decree order ordering pay¬ 
ment by instalments. PEAREE NATH BROHMO 
V. JUGGESSUREE alias RAKHAL.EE DOSSEE. 

18 W.R. 128. [Appr., 19 C. 139 ; F., 9 A. 33.] 

(35^— Civ . Pro. Code , Act VTIIof 1859, s. 244 
—Execution of decree—Application by judg¬ 
ment-debtor to Collector—Arrangement to pay 
by instalments fonvarded to District Court — 
Expression of opinion by District Court that 
arrangement was proper , Effect of .—When a 
decree-holder executed his decree, the judgment- 
debtor petitioned tbe Collector that his lands 
instead of being sold at auction should be 
transferred to a third party who would dis¬ 
charge the judgment-debt by 12 annual instal¬ 
ments. The Collector approving of the arrange¬ 
ment forwarded it for sanction to the District 
Court which expressed an opinion that the 
said arrangement was proper, and sent the 
case down to the Court of first instance. An 
order to that effect having been passed by the 
latter Court, the decree-holder appealed to the 
District Court which confirmed the lower Court 
judgment. On appeal to the High Court it 
was held that the Collector’s recommendation 
should have been dealt with by tbe Court exe¬ 
cuting the decree in tho exercise of its own 
judgment and not in reference to the opinion 
expressed by the Judge, who exceeded his 
jurisdiction in interfering, in the matter, and 
that the arrangement proposed by the Collector 
was not one which could bo proposed or accept¬ 
ed under the terms of s. 244 of tho Civ. Pro. 

Code. Muttra Pershad v. Rampershad, 
6 N.W.P. 39. IF., 6 N.W.P. 293 ; Cited , 14 
P.R. 1904, Cr. = 111 P.Li.R. 1904.] 

(37 )—Execution of decree—Stay , on giving 
security—Subseguen t execution — Judgment-deb¬ 
tor's default — Surety's liability in execution .— 
A decree for partition was passed ordering par¬ 
tition of certain property, The defendant 
appealed and pending tho appeal, obtained a 
stay of exeoulion upon giving security that he 
would satisfy such decree as might be passed 
against him by tho appellate Court. That 
Court confirmed the decree of tho lower Court. 
In execution of tho decree the defendant 
deposited in Court oertain bonds, decrees 
and other articles, which were in his posses¬ 
sion. Ho did not, however, produce the whole 
of tho property for whioh he was liable under 
the decree, and the Court therefore, ordered 
exooution to proceed against his surety. The 
surety paid into Court the wholo amount of 
the surety bond. The defendant (the judg¬ 
ment-debtor) contended that the whole sum co 
paid in by the surety should not be applied in 
satisfaction of the deoroe, but only so much as 
wbb necessary to make up the balance due after 
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giving credit for the total value of the property 
which bo had produced in execution. The 
Court, however, decided that the whole sum 
should be applied in satisfaction cf the decree. 
On appeal, held (reversing the order of the 
lower Court) that the property already pro¬ 
duced in Court by tho judgment-debtor should 
be first applied towards the satisfaction of the 
partition decree, and that, if the decree-holder 
did not obtain complete satisfaction in this way, 
the money paid into Court by tho surety 
should then be made available. GOPAEj Nana 
8HET v. JOHERMAL, 19 B. 878. [R 10 C.P. 
L.R. 73 ] 

(38) — Principal and Surety — Execution 
against surety. — Where, in a suit for the prioe 
of goods supplied, all the four defendants filed 
separate solehnamas, the combined efieot of 
which was that each of them was liable, as a 
principal, to a fourth of the whole debt and 
that, upon default by any of them, all tbe 
property of that debtor having been taken and 
sold for the purpose of making good that default, 
the others should be liable for the whole amount 
remaining due, and where a decree was passed 
accordingly, it was held that the plaintiff could 
not, on default by two of them, proceed against 
tbe rest, in the absence of proof that the whole 
property of the defaulting debtors had been 
exhausted. RAMANUND KOONDOO y. CHOW- 
DHRY SOONDEk NARAIN 8ARUNGY, 4 C. 331. 

(39) —Decree for delivery of moveable property 
—Mode of execution — Damages. — Moveable 
property decreed to be delivered must be 
delivered if capable of delivery; otherwise 
assessed damages should be paid. KASHEB 

Nath Koer v. Deb Kristo Ramanooj 
DOSS, 16 W.R, 240. 

f40) —Suit against minor's father as guardian 
—Bona fides not impugned — Liability of minor 
— Arrest of minor's person. —A minor would be 
liable in a suit against his father, as guardian 
during minority, where the good faith of the 
parties is not impugned. Where no proper 
ground exists to theoontrary, execution may be 
taken out by means of a warrant for tbe arrest 
of the minor’s person. 8HERAFUTOOLLA 

Chowdhry v. Breemutty abedoonissa 
Bebee, 17 W.R. 374. [Expl., 24 W.R. 264.] 

(41) — Civ. Pro. Code ( Act X of 1877), s. 271— 
Right of bailiff to open outer door. —Ad offioer 
executing a process for attachment of moveable 
property has authority to break open the outer 
door of the shop or godown in which it may be 
located. DAMODAR PaRSOTAM v. ISHVAR 
JETHA, 3 B. 89. {See, also, 5 B.L.R, 29.) 

(42) — Moveable property , Attachment of— 
Breaking outer door. —Where, in execution of 
a decree, moveable property has to be attached, 
the Court offioer is at liberty to break open the 
outer door of the house of the person against 
whose property the attachment is issued. 
Queere ;—Whether, for purposes of making 
an arrest, an outer door may be broken. MT. 

Chaoli v. Dina Nath, 72 P,R. 1876. 
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(43) Sheriff'$ officer — Power to break open 
door — Re-entry, Demand of. —A sheriff’s officer, 
in execution of a bailable writ, peaceably 
obtained entrance by the outer door, but, before 
be could make an aotual arrest, was forcibly 
expelled from the house, and the outer door 
fastened against him. The officer obtained 
assistance, broke open the outer door, and made 
the arreRt. Held , that the offioer was justified 
in so doing. Held , also, that demand of re- 
entry, under such circumstances, was not 
requisite to justify his breaking open the outer 
door. Qucere. —If indictment for an assault 
and false imprisonment will, under such cir¬ 
cumstances, lie against the sheriff’s officer ? 
AGA KURBOODIE MAHOMED v. THE QUEEN. 

3 M I.A 164. 

(44) — Bom. Act . V of 1864— Mamlatdar's 

Court — Power to break open door. —A Mamlat- 
dar having jurisdiction under Aot V of 1864 
(Bombay), to give immediate possession of 
lands and premises may order the breaking 
open of a door, when necessary to give effect to 
his decree. Ba.TI DEV v. SADASHIV BHAI- 
SHANKAR, 3 B.H.G. A.C. 158. [«4ppr., 4 B. 

168, F.B., R . 14 B. 157.] 

(45) — Attachment against person or goods — 
Power of nazir to break open defendants dwelling 
house—Privilege extends to dwelling house or out 
house or office—Not to separate building—Outer 
door open — Inner door may be broken. —A Nazir 
or sheriff has no power under a writ of attach- i 
ment, to break open a defendant’s dwelling- 
house to execute a civil prooess against his 
person or goods, if the outer door is dosed and 
looked, even should he find that the defendant 
has absconded to evade such execution. A 
man’s dwelling.house or out house or any 
office annexed to the dwelling house is inolud- ! 
ed in the protection but not a building stand¬ 
ing at a distance from the dwelling-house and 
not forming parcel of it. Whore, however, the 
outer door of the defendani ’3 dwelling house is 
open and the Sheriff or Nazir enter, he is at j 
liberty to afterwards break an inner door to 1 
take the goods. Bas KUVAR v. BENIDAS 

Gangaram, 8 B.H.C. A.C. 127. [F., Rat. 

Un. Cr. C. 431, 3 B. 89.] 

(46) — -Attachment — Moveable property — j 
Removing a lock. —In execution of a process of 
attachment of moveable property, a Nazir is 
empowered to remove any lock upon a door or 
from any receptacle in whioh the property s 
placed, and to put his own look thereon for the 
purpose of attachment and safe cutody of the 
property. SODAMINI DASI v. JAGESWAR 
SUR, 5 B.L.R, App. 27 = 13 W.R. 339. {Apijr. 

3 B. 89. 

(47) — Process directing general attachment 
of moveable property—Person executing process , 
Powers of. —A person executing a process direct¬ 
ing a general attachment of moveable property 
having gained aocess to a house, has a right to 
remove the look from the door of a room in 
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whioh he hue reasonable ground for supposing 
moveable property to be lodged. KONDASAW- 

MY PlIiLY V. KRISTNASAWMY PltiljAY, 5 
MH.C. 189. 

I 

(48) — House locked by judgment-debtor — Pos¬ 
session of house not given by Court's officers — 
S. 223, Civ. Pro. Code % 1859 — Duty of Court to 
put party in possession. —If the officers of a 
Moonsiff’s Court were unable to give a decree- 
holder possession of a house, beoause the judg¬ 
ment-debtor had bolted and locked the doors, 
the Moonsiff was bound, under Aot VIII of 
1959, s. 223, to remove the locks, and place the 
decree holder in possession, GUNESH CHUN- 

der Shah v. ram Dhunee Dossee. 22 
W.R. 283. 

(49 ) —Decree entitling plaintiff to pass through 
doorway and to remove brick work—Wooden 
door not to be removed. —Case where the High 
Court held that, in the execution of a decree, 
which only declared the plaintiff ’3 right to pass 
through a doorway, and to remove the brick¬ 
work with which it was filled, the decree-holder 
was notauthorized to remove a wooden door there 
in existence. ROOKNEE KANT CHOWDHRY v. 
NUNDLALL CHOWDHRY, 23 W.R. 120. 

(50) — Decree directing removal of attachment 

Recovery of money under such decree. —In exe¬ 
cution of a decree declaring that an attachment 
made by the defendant of a certain quantity of 
the decree-holder’s crop should be removed, the 
decree-holder could not realise any money from 
the judgment-debtor ; nor obtain money of the 
judgment-debtor in the hands of the Court 
without the consent of the debtor. BOYDO- 

nath Shaw v. Shumbhoo Ram Mitee, 25 
W.R. 59. 

(51) — Attachment of land in execution — Post¬ 
ponement of sale—Attachment pending — Pro¬ 
perty sold by another creditor—Remedy of 
former judgment-debtor. —A judgment-creditor 
attaohed land in execution, but allowed the sale 
to be postponed in order that the judgment- 
debtor might raise the money by mortgage ; the 
attachment was pending, but,in the meanwhile, 
the property was sold at the instanoe of another 
creditor: Held , that the former judgment- 
creditor could proceed against other property of 
the judgment-debtor. KAUEE PERSHAD DUTT 

v. Rajah Mahomed Jowahir Jumma 
Khan, 18 W.R. 174. 

(52) — Attachment— Produce from Slate land — 
Validity. — Held , that a Civil Court may attach 
the produce of State land in execution of a 
decree, but that, before paying out the pale 
proceeds, the Court should ascertain from the 
Revenue authorities whether all arrears of 
revenue due on the land from which the produce 
was obtained, have been satisfied, and, if these 
dues have not yet been satisfied, should make 
them good as a first obarge from the sale Dro- 
oeeds. NGA CHIT TUN v. NGA SE Gyi, U B. 

R. 1908, 3rd Qr., Land and Roy. Reg. 1. (U.B. 

R. 1897—1901, Vol. 258, F.) 
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( 53 ) —Decree providing for conveyance but not 
lor purchase money—Land acqziisition , by Gov¬ 
ernment — Compensation , Separate suit for .—A 
decree provided for the execution of a convey¬ 
ance of land, but not for the payment of money ; 
a portion of the land was taken away by the 
Government for railway purposes subsequently 
to the decree ; held that the deoree-holder must j 
bring a separate suit to recover compensation 
money. 8HUMSOONNISSA BEGUM v. MlRT- 

unjoy Bose, 18 W.R. 189. 

(54) — Acquisition by Government of land 

covered by mortgage aecree—Failure of mort¬ 
gagee to put in claim under s. 9 of the Land 
Acquisition Act , Effect of —Where before the 
execution of a mortgage decree for sale of land, 
such land was acquired by the Government j 
under the Land Acquisition Aofc, 1870, and the 
holder oi the decree failed to put in a claim 
under e. 9 of the Act, held that he was disen¬ 
titled to attach, as under the decree, the money 
in the hands of the Collector, being the amount 
of compensation awarded by the Government 
to the mortgagor. BAS4 MAL v. TAJAMMAL 
Husain, 16 A. 78 = A.W.N. 1893,223. [Dis s., 
13 C.W.N. 350 = 6 C.L.J. 745; D., 17 P.R. 

1907 = 67 P.W.R. 1907 = 2 P.L.R. 1908.] 

(55) —Decree for land passed prior to enact¬ 
ment of Civ. Fro. Code. — Value of produce of 
land given up to date of decree—Court not 
competent to grant further produce up to date of 
execution .— In execution of a decree for land 
passed prior to the enactment, of the Civ. Pro. 
Code, in which the value of the produce of the 
land has been granted up to the date of the 
decree, it is not competent to the Court execut¬ 
ing the deoree to grant further produce up to 
the date of execution. CHINNAYA CHETTYv. 

• K. NARANAPAIYA, 6 M.H.C. 13. 

(56 ) —Plaintiff getting decree lor a third of all 

lands in which she was interested—Total lands 
possessed by her more than one-thxrd — Execu¬ 
tion agoinst lands in her possession or in defend 
ant's — Order. —A decree was given to the plaintiff 
for a third of the whole of the lands in which 
she was entitled to share, and the defendant 
objected that she ought first to execute it in 
respect of lands in her Dossession exceeding the 
one-third decreed : Held , that the decree- 

holder might execute in respect of the lands in 
defendant’s hands. RADHA IvRISTO PANJAH 
v. BAMA SOONDUREE DOSSIA, 13 W.R. 9. 

(57) — Decree — Execution—Division into lots 
of property to be sold — Separate proclamations . 
if necessary — Civ. Pro . Code , 1882, s. 274.— 
Pot the purpose of obtaining a better aggregate 
price, if the property to be sold in execution of 
a decree is divided into several small lots, it is 
not necessary that a separate proclamation of 
the sale should be made on each lot into whioh 
it is divided* A mere breaking up of an area 
into lots does not necessarily make it several 
properties for the purposes of a proclamation of 
attachment or sale. Where estates, though 
embraoed in the same process, are really at 
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such a distance that there is no moral certainty 
of oommunioation to persons on or interested 
in the one of what is publicly done on the 
other, there should be a separate proclamation 
ou eaoh, in order that full intimation may be 
given of what is to be done. PEDRO ANTONIO 
DE PENHA V. JAIBHOY ARDESHIR SET, 12 B. 
368. 

(58) — Order in execution giving possession of 
specified plot — Effect .— An order in execution 
that a decree-holder shall get possession of a 
specified plot, will preolude him so long as 
any portion of it remains, from touching the 
remaining plots. JOGENDRO NATH MULLICK 

v. rajah Bijoy Keshul Roy, 19 W.R. 161. 

(59) — Decree not for possession — Civ. Pro 
Code , 1859, s. 223— Execution by ordering 
possession of property with stranger—Stranger 
acquiring title after suit — Semble. —A deoree 
whioh is not for possession cannot, under 
s. 223, Civ. Pro. Code, 1859, be executed by an 
order for delivery of possession of property 
which is in the possession of a third party, who 
has acquired a title after the institution of the 

1 suit. AMEEROONNISSA KHATOON v. ABI- 
DOONISSA KHATOON, 16 W.R. 307. 

(60) —Possessory suit — Partial success of 
plaintiff—Some defendants obtain modification 
of High Court's judgment — Interest—Plaintiff 
can execute—Inquiry into extent of shares — 
Power of Court. —In a possessory suit, the 
plaintiff succeeds only partially. All the defend¬ 
ants except R and G obtain a modification of 
the High Court’s judgment leaving the decree 
standing against R and G alone. Held , that 
the plaintiff in appling for execution can only 
ask for delivery cf R and G’s shares and 
interests ; but that the Court in execution 
cannot authorize any inquiry into the extent 
of those shares in relation to the other defend¬ 
ants. ANNO DA PERSHAD MOOKERJEE V. 
TROTBUCKHONATH PAULi Chowdhury, 13 
W.R. 123. 

# (61)— Act VIII of 1859, ss. 224, 230— Execu¬ 
tion —Dispossession — Ryot in possession — 
Procedure. — Where a person was admittedly in 
possession of certain property as a ryot, the 
Court cannot, in execution of a decree, make 
any enquiry under s. 230 of the Code and 
dispossess him. The proper procedure in such 
a case is to retain the ryot in his possession, 
and the possession to the decree-holders must 
be given in the mode suggested in s. 224 of the 
Code of 1859. SOOBHUDRA DOSSEE v. GOOROO 
Dyad Singh, 3 W.R. 48. 

(62)— Decree lor rent — Mode of realization. — 
Where the deoree was an ordinary decree for 
rent, and no reference whatever was made in 
it to the kabuliat or to the terms thereof, and 
it does not appear that the kabuliat was even 
filed in the rent suit, it is not open to the 
judgment-debtor to go behind the deoree and 
to insist that the terms of the kabuliat should 
regulate the rights and liabilities of the parties 
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as suoh for any portion of the costs due under 
such decree. ROMA PROSUNNO 8INGHEE v. 

Boy Kanto Nath Ghosal, 3 C.L.R. 804. 

(80) —Execution of decree—Competency of 
dtcree-holder to proceed against properly of 
judgment-Jebtor other than that pledged—Ex¬ 
tinction of lien on property pledged. —The judg¬ 
ment-debtor, in this case, held a mortgage on 
certain property belonging to his judgment- 
debtor as security for his loan and obtained a 
decree for the amount. Instead, however, of 
going against the property pledged, he attached 
other property in execution and caused it to be 
sold, and it was held that he had full power to 
do so. It was competent to him to proceed 
against any property belonging to his debtor, 
but by so doing he should be deemed to have 
thrown up his lien on the property which had 
been pledged. RADHA COOMAR 8INGH v. 

Luchmee Chund Marwahee, 3 W. R., 
Mis., 16. 

(81) —Execution of decree—Dicree for sale of 

immoveable property—Purchase of property by 
decree-holder's brother — Execution of decree 
against judgment-debtor's person—Equitable 
considerations .—The holder of a decree for 
money, which directed the sale of immoveable 
property for its satisfaction .applied for execution 
of the decree against the judgment-debtor per¬ 
sonally. It appeared that the decree-holder’s 
brother was able, owing to the existence of such 
deoree, to purchase suoh property for a very low 
price in execution of another deoree against the 
judgment-debtor. Held , that Courts are not 1 
debarred from applying equitable principles to 
the questions that arise in proceedings relating 
to execution of decrees, and that, in the cir¬ 
cumstances of the case, the deoree phould be 
executed first against the hypothecated property 
in the hands of the decree-holder s brother, and 
that, should it prove insufficient to satisfy the 
debt, the judgment-debtor might then be pro¬ 
ceeded against personally. WALI MuHaM- 
MAD v. TURAB Alii. 4 A. 497 = A.W N. 1882. I 
127. [ExpL. 9 A. 484 ; D , 10 A. 35.] j 

(82) —Property subject to mortgage — Pur¬ 
chase in execution of money-decree — Assign¬ 
ment of mortgage to purchaser—Enforcement of I 
mortgage-decree against other property of the 
judgment-debtor—Equities . — Where a person 
who purchases, in execution of a money-deoree 1 
property subject to a mortgage, subsequently 
beoomes the holder of the decree obtained on 
such mortgage, it would be inequitable to allow 
him to execute suoh mortgage-decree against 
the other property of the mortgagor judgment- 
debtor, if it appears that he bought the mort¬ 
gaged property knowing it to be mortgaged, or 
that he purohased it in consequence of the 
mortgage for a smaller sum than it would other¬ 
wise have fetohed. GULAB SINGH v, PEMIAN, 

5 A. 342 = A.W.N. 1883. 56. 

(83) — Bengal Act VTI of 1868, sale under , of 
mortgaged property — Mortgage-decree—Surplus 
sale-proceeds. Attachment of ,— The purchaser of 


property, sold subject to incumbrances thereon, 
at a sale under Bengal Act VII of 1860, who 
subsequently purohased a deoree passed prior 
to suoh sale, in a suit upon a mortgage of the 
property, which deoree was, in addition to 
being a obarge on the property, also personal 
against the mortgagor, was held not entitled 
to execute such deoree against the surplus sale- 
prooeeds under such sale, notwithstanding the 
abandonment of his lien on the property. 
GOLUK Chunder Mahinta v. Surboman- 
i GAEA Debi, 6 C. 711 = 8 C.L.R. 189. 

(84)— Mortgage of undivided share — Mort¬ 
gagee's rights on partition when a person other 
than the mortgagor gets the undivided share — 
A mortgagee ot an undivided oo-paroener, not 
in possession, was not a necessary party to a 
partition suit ; and where there was no fraud or 
collusion, he was bound by the deoision of the 
partition suit. The owner of an undivided 
share in certain property mortgaged it to plain¬ 
tiff in the present suit ; subsequently, in a 
partition suit between ihe mortgagor and his 
| oo-sharer, to which suit plaintiff in the present 
: suit was not made a party, some property 
other than that mortgaged to the present plain¬ 
tiff was allotted to his mortgagor and the mort¬ 
gaged property was allotted to another oo- 
sharer ; Held , the plaintiff in the present suit 
could not proceed, for the realisation of bis 
money, against the property mortgaged to him, 
but must proceed against that which was allot¬ 
ted to his mortgagor, in substitution, in the 
partition suit. HEM CHUNDER GHOSE v. 

Thako Moni Debi. 20 C. 533. (l i.a. 106, 
P.C., F.) [F., 8 C.D.J. 478=13 C-W.N. 281, 

18 M. 316, 2 C.W.N. 29 ; Appr ., 23 B. 385 ; R. % 

10 C.L.J. 150 ; 101 P.R. 1894, 2 Bom. L.R. 32, 

24 A. 483 = A. W.N. 1902, 137.] 

(85) — Mortgage-decree — Execution — Proper¬ 
ties in the hands of the receiver . — Properties in 
the bands of the Reoeiver of the Court can be 
sold in execution of a mortgage-decree, though 
not in execution of a money-decree. (1 C. 
403, D.) A proceeding by way of attachment 
appears to be an interference with the posses¬ 
sion of a receiver. JOGENDRA NATH GOSSAIN 

v. Debendra Nath Gossain, 26 C. 127 = 3 
C.W.N. 90. [R.,34C. 427= 11 C.W.N. 1 = 4 

C.L.J. 495.] 

(86) — Decree giving mortgagor possession , 
reversal of—Mortgagee entitled to get restitu¬ 
tion, —On the reversal of a deoree giving mort¬ 
gagors possession of mortgaged property, mort¬ 
gagees are entitled to get complete restitution, 
even if the decree reversing the erroneous decree 
fail to provide for reoovery of possession. SHAH 

Koondu Lall v. Ram Rucha Singh, 14 

W.R. 465. 

(87) — Decree giving remedy against hypo- 
theca and against judgment-debtor personally 
— Option of decree-holder to proceed against 
person in the first instance. —A person holding 
a deoree, obtained on a hypotheoation-bond, 
ordering sale ot the hypotbeoa and at the same 
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time allowing him to proceed against the 
judgment-debtors personally, is, in the absence 
of any condition to the contrary in the deoree 
itself, entitled to enforce his decree, at his 
option, either against the person or against the 
property of the judgment-debtor. He cannot 
be compelled to go against the property before 
seeking his remedy against the person, except 
where the Court is forced to exercise its equit¬ 
able jurisdiction, so as to compel him, for the 
purpose of preventing a fraud being perpetrated 
on the judgment-debtor. JOHARI MAL v. 
8ANT Lal, 9 A. 484 = A.W.N. 1887,101. (4 

A. 497, Expl.) [«., 10 A. 35.] 

(89) —Decree lor personal debts—Execution 
against property devolving on judgment-debtor. 
—A decree-holder is entitled to execute his de¬ 
cree against any property devolving on the 
judgment debtor before the decree has been fully 
executed, and this without reference to whether 
the property was hypothecated to him ; and the 
denial of the judgment-debtor that he is interest¬ 
ed in the property, which it is sought to make 
subject to execution, can have no effect. Pro¬ 
perty to which the judgment-debtor succeeded 
on the death of his brother’s widow will be 
liable to satiefy the decree against him to be 
same extent to which in ordinary cases immove¬ 
able property of a Hindu having sons is lia¬ 
ble. BULDEO 8INGH v. DWARKA DASS, 1 
Agra 169. 

(89) —Decree — Money decree — JAen — Mort¬ 
gage decree .—In a suit upon a mortgage, a 
deoree waa made in the form of a money- 
decree, but also contained a declaration of 
lien on the mortgaged property. Held , that 
the decree holder was not bound to proceed 
against the mortgaged property in the first 
instance. KRISHTOKISHORE DUTT v. ROOP 
Ladd DASS, 8 C. 887 = 10 C.L.R. 609. 

(90) — Transfer of Property Act , s. 43— Mort¬ 
gage by Muhammadan woman and her eldest 
son of entire estate — Suit on mortgage — Exoner¬ 
ation of other children —Subsequent death of 
one of them—Increase in the share of mortga¬ 
gors— Liabitity of such increased share to mort¬ 
gage-debt. — A mortgage-bond was executed by 
a Muhammadan woman and her eldest son 
on account of a debt contracted by the former’s ; 
deceased husband, the father of the latter, i 
The other children of the deceased were also 
joined as defendants in a suit on the mortgage, 
but they and their shares in the property were 
exonerated from liability for the debt. 8ince 
the passing of the deoree, one of those three 
ohildren died and the decree-holder applied to 
have attached and sold in execution of his 
decree, not only the shares of the mortgagors on 
the date of the decree, but also the shares 
which devolved on them out of the share of the 
deceased child. Held , that the increased shares 
also were liable to bo attached and sold in 
execution of the deoree. AJIJUDDIN 8AHIB 

v. Sheik Budan Sahib, 18 M. 492. [F. t A. 
'W.N. 1908, 156 ; R., 80 P.R. 1903.] 
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(91) —Properties outside and within jurisdic¬ 
tion — Prior and subsequent mortgages — S. 85, 
T. P. Act % 1882.—Where properties within 
Calcutta were mortgaged to the first mortgagee, 
and these together with other properties out 
of Calcutta were mortgaged to subsequent mort¬ 
gagees, in a suit by the first mortgagee against 
the mortgagor and the subsequent mortgagees, 
held that after the passingof the usual mortgage- 
decree, a subsequent mortgagee was entitled to 
prooeed against the properties outside Calcutta 
to realise any balance of mortgage money that 
might remain due to him, in the same pooceed 
ing. KISSORY MOHAN ROY v. KADI CHURN 

| GHOBH, 24 C. 190=1 C.W.N. 136. [£>., l C.L- 
J. 31, 10 C.L.J. 150.] 

(92) — Future interest awarded by foreclosure 
decree—No charge upon layui—Transfer cf Pro¬ 
perty Act (IV of 1882), s. 86— Civ. Pio. Code , 

j s. 209. — A direction in a foreclosure decree that 
the defendant, mortgage-debtor, should pay 
future interest until the date of payment, can¬ 
not be legally made as under s. 86 of the 
Transfer of Property Act, which does not 
empower the Court to make any order for 
future interest. Even if such an order could 
bo supported under the provisions of s. 209 of 
the Civ. Pro. Code, the further order for future 
interest can. on no ground, be treated as a 
part of the charge upon the property. It can 
only be recovered against the defendant per- 
i sonlly. BHAWANI PRASAD v. Brli LAD, 16 
A. 269 = A.W.N. 1894, 79 [R., 12 C.PL.R. 

1 78.] 

'93 )—Decree for sale of mortgaged property 
—Execution before time alloivcd for paymeyit, 
whether allowable—Transfer of Property Act ’ 

I ss. 86, 88 —Where a decree passed under s. 88 
! of the Transfer of Property Act directed that, 
if the decree were not satisfied within two 
months, the property should be sold, execution 
of it could not be allowed before the expiry of 
such time. HAR DAYAD v. CHADAMI LAD 
7 A. 194 = 8 A. W.N. 1884, 332. 

• 

(94) — 'Transfer of Property Act (IV of 1882), 
ss. 88, 89— Necessity for order absolute. —A 
deoree nisi under s. 88 cannot be executed un¬ 
less and until it is made absolute under s. 89 
RAM LAD V Narain, 12 A. 339 = A W.N* 

1890, 97. Overruled , 13 A. 278 = A WN 

1891, 83 ; F. , 22 C. 931, 8 O.C. 75 ; R , 25 M* 
244, F.R.=12 M.L.J. 279, 8 C.W.N. 609 
P.C., 5 O.C. 251 ; IJ. t 2 8.L.R. 90.] 

(95 ) — Transfer of Properly Act (IV of 1882), 
ss. 88, 89 — Provision for future interest in 
decree for sale—Order for sale , Mention of 
future interest not necessary in. — When the 
decree under s. 88 of the Transfer of Property 
Aot provides that the sum due to the plaintiff 
is to bear future interest up to date ofpayment, 
it i8 not necessary in order to empower the 
Court, executing tho decree to allow such in¬ 
terest,^ that the order for sale under a. 89 
following the directions of the deoree should 
also contain express directions as to future 
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interest. Whether the subsequent order for 
sale does not make provision for interest aooru- 
ing after its date is immaterial. Raj Kumae 

v. Bisheshar Nath, 16 A. 270 = A.W.N. 
1894, 80. 

(S6)— Ss. 88 and 89, Act IV of 1882 (Trans¬ 
fer of Property) — Decree on simple mortgage 
directing salt of mortgaged property under 
certain conditions — Execution of decree .—In a 
suit for sale on a simple mortgage, if the deoree 
directs that the mortgaged property must be 
sold if default in payment within a specified 
period is made, such a deoree appears to be 
substantially a dooree under e. 88 of the 
Transfer of Property Aot. i.e., to say, a condi¬ 
tional decree or decree nisi; and it is clear from 
the provisions of s. 89 of the Aot that, until an 
order absolute for the sale of mortgaged proper¬ 
ty has been made, the judgment-debtor has a 
right to redeem ; consequently, it cannot be 
executed till an order absolute is made. Tara 

Prasad hoy v. Bhobodeb Roy, 22 C. 931. 
(12 A. 539, F .; 16 C. 246, R.; 18 C. 139, D.) 
[E , 25 C. 133 ; Appr., 9 M.L J. 349 ; R., 5 

O.C. 251, 28 C. 73, 23 B. 644, 29 C. 651, 6 
O.C. 114,8 O.C. 75, 6 Bern. L.R. 1043, 11 
C.W.N. 156 ; Cited, 26 C. 337 ; Diss,, 25 M. 
244, F.B.; £>., 10 C.L.J. 91.] 

(97) — Transfer of Property Act (IV of 1882), 

ss. 88, 89, 90— Decree for sale under mortgage 
— Money-decree. —A mortgagee with a deoree 
for sale of the mortgaged property cannot treat 
suoh deoree as one for money, which entitles 
him to ask for attachment of the other property 
of his mortgagor judgment-debtor. The sec 
tions lay down that he must first sell the 
mortgaged property, and if it does not fetch 
enough to pay his charge, interest, and costs, 
then he may ask the Court for a decree for the 
balance, if it is recoverable personally from the 
defendant and his other property, and execute 
that in the ordinary manner as a money-decree 
is executed. GOPAL Das v. ALI MUHAMMAD 
10 A. 632 = A.W.N. 1888,254. [R., A.W.N. 

1889, 149.] 

(98) —Transfer of Property Act (IV of 1882), 
ss. 88, 89, 90 — Mortgage-decree for sale of 
mortgaged property—Sale-proceeds insufficient j 
tosatisfy mortgage—Decree for balance is to be 
in same suit. —Where the proceeds of the sale 
under a mortgage-deoree are insufficient to 
satisfy the debt, the further deoree contem¬ 
plated by s. 90, read with ss. 88 and 89, is one 
in the same suit, and a fresh suit to obtain 
suoh deoree need not be instituted. RAJ SINGH 
V. PARAMANAND, 11 A. 486 = A.W.N. 1889, 
191. [ Diss 1 N.L,R. 143, 33 C. 867 = 4 C L.J. 
141 *, R., 13 A. 356, 14 A. 513; 28 A. 3G5 = 3 A. 
L.J. 171 = A.WN. 1906, 44.] 

(99) — Transfer of Property Act , ss. 88, 90— 
Decree not satisfied by sale of mortgaged pro¬ 
perty-Sale of other property—Rights of mort¬ 
gagee .—The terms of s. 90 clearly contemplate 
a decree in the suit for recovery of the mortgage 
money after sale of the mortgaged properties 
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under a deoree given under s. 88. The deoree- 
holder oan then apply to the Court, and if he 
can show that, after the sale of the mortgaged 
properties, there is still a balance due to him 
under the deoree obtained under s. 88, and that 
that amount is legally recoverable from the 
judgment-debtor, mortgagor, he oan ask for and 
obtain a decree within the terms of s. .90 for 
realization of the balance from other properties 
of the debtor. SONATUN SHAH v. ALI NEWAZ 

Khan, 16 C. 423. [Diss., 14 A. 513= A.W.N. 
1892, 80 ; R., 11 A. 486, 21 C. 26, 4 C.L.J. 141 
= 33 C. 867,] 

(100) —S5. 88, 90, Act IV of 1882 ( Transfer of 
Property) — Decree under s. 88, Act IV of 1882 
—Sale of mortgage property — Decree-holder's 
procedure for a decree for balance. — Where the 
deoree under g. 88, Act IV of 1862, merely 

| gives the mortgagee a right to sell the mort¬ 
gaged property and to satisfy his decree from 
the proceeds, but did not expressly give him 
any right agamst any other property or the 
person of the judgment-debtor, held, that it is 
necessary for him to apply under s. 90 for a 
decree for the balance. LaLA TlRHXNI SA HAI v, 
LALLA HURRUCK NARAIN, 21 C 26. (16 C. 

423, 13 A. 360, R.) [R., 33 C. 867 = 4 C.L.J. 
141.] 

(101) — Transfer of Property Act (IVof 1882), 
ss. 88, 90 — Court executing decree cannot go 
behind ifs terms. —The Court executing a decree 
cannot go behind its terms and declare that 
such and such terms can be executed while such 
and suoh other terms are based ou errors of law 
or of procedure and may not be executed. 
Where, therefore, in a suit on a mortgaged 
bond, decree was passed Dot merely under s. 88 
for the sale of the mortgaged property hut also 
against non-hy potheoatod property and also 
personally against the defendant, and the 
defendant submitted to it and it became final 
against him, held that the decree holders in 
such a case could prooeed against the non- 
hypothecated property by way of execution, and 
it was not necessary for him to aprly to the 
Court for a decree under s. 90. LALJI Lal v. 

C J. Barber, 13 A. 334 = A W.N. 1893, 121, 
(14 A. 513, D.) 

(102 ) —Transfer of Propprty Act (IV of 1882), 
s. 90—“ Legally recovera'le,” meaning of .— 
The words “ legally recoverable ” in the section 
mean that the balance must be a balance w hioh 
the mortgagee is not precluded by tbe terms of 
the mortgage from realizing otherwise th^in out 
of the property sold, or a balance the recovery 
of which is not barred by limitation, e g. t the 
6uit might have been brought at a peried of 
time when, if the plaintiff was relying on his 
personal remedy against the defendant, his suit 
for suoh remedy would be barred by time, 
although within time, as a suit for sr-le on the 
mortgage. (14 A. 513, R.) Plaintiff held two 
decrees, for sale under two separate mortgages 
of the same property. In execution of one of 
the decrees a third person purchased the pro¬ 
perty and the sale'proceeds were sufficient to 
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satisfy only that decree. Within three years 
from that date when the money due under the 
latter of the two bonds beoame payable, plain¬ 
tiff applied for a personal decree under s. 90 of 
Act IV of 1882. Held , that he was entitled to 
such a decree as there was a balance legally 
recoverable otherwise than out of the property 

sold. Bageshri Djab v. Muhammad Naqi, 
13 A. 331 = A.W.N. 1893, 120. [ Appr6 O C. 

30 ; R., 20 A. 386. A.W.N. 1899, 72 ; D. , A.W. 
N. 1899, 208, 31 A. 373 = 6 A.L.J. 451.] 

(103) — Transfer of Property Act {IV of 1882), 
s. 90, application under — Balance legally re¬ 
coverable — Limitation . — Under s. 90 of the 
Transfer of Property Aot, the balance which 
must be legally recoverable should be a balanoe 
which might be legally recoverable on the date 
of institution of the suit, and not the date on 
which application for a decree under the section 
was made. HAMID-UD-DIN v. KEDAE NATH, 

20 A. 386= A.W N. 1898, 83. (15 A. 331 > R.) 

[ R 6 O.O. 30, 3 C.Li.J. 403, 33 C. 867 = 4 O, 
L.J. 141,30 A. 388 = 5 A.L.J. 670=A.W.N. 
1908, 161.] 

(101) — Transfer of Property Act (IV of 1882), 
s. 80 — Nature of decree under the section —Exe¬ 
cution of decree, — A decree on a hypothecation 
bond directed that the deoretal amount was to 
be realized by sale of the hypothecated property 
and in the event of that proving insufficient, 
by sale of other property of the obligor. The 
entire debt not being satisfied by the sale of 
the hyopthecated property, the decree-holder 
applied to proceed against the other property of 
the judgment-debtor. Upon objection by the 
latter that it could not be done without a decree 
under s. 90, the decree-holder applied for and 
obtained such decree. On appeal by the judg¬ 
ment-debtor that such latter deoree was super¬ 
fluous un der the circumstances, held that the 
decree under the section was in fact an order to 
be obtained in execution of a decree for sale ; 
and that although such a decree was superfluous 
in the present instance, it might, nevertheless 
under the circumstances, be regarded as an 
application for execution of a decree by enforce¬ 
ment of a portion of it against property other 
than the hypothecated property. DURGA DAI v. 
BHAGWAT Prasad, 13 A. 396 = A.W.N. 1891, 
104. [ Diss. t 33 C. 567 = 4 C.L.J. 141 ; F. % 

21 A. 453 ; R. y 14 A. 513= A.W.N. 1882, 80. 6 
O.G. 114, 28 A. 365 = A.W.N. 1906. 44 = 3 A.L. 
J. 171.] 

(105) —Construction of mortgage decree, in¬ 
substance though not in form — S. 90, T.P. Act , 
1882. —A deoree, making the mortgaged proper¬ 
ties liable ( pae band kea jae) for realization of 
the deoretal money, passed in a mortgage suit. 
In which, the mortgagee asked for a decree 
under the provisions of the T.P. Aot, must be 
regarded as a mortgage decree governed by the 
T.P. Aot, though not made in the form pre¬ 
scribed by that Aot. Bo it is not open to the 
deoree-holder to ask in the first instance for the 
sale of properties other than those mortgaged, 


before exhausting the latter, and without 
obtaining an order suoh as is prescribed by s. 90 
of the Aot. LAD BEHARY 8INGH v. HABIBUB 

Rahman, 26 C. 168 = 3 C.W.N. 8. (22 G. 913, 
D.\ 24 C. 473, 25 C. 580, P.) [R. t 2 O.G. 337, 
22 A. 401 = A.W.N. 1900, 131, 4 O.L.J. 533.] 

(106) — Transfer of Property Act (TV of 1882), 
s. 90— Mortgage — Decree against mortgaged 
property and also against person and other pro¬ 
perty of judgment debtor — Separate decree under 
the section unnecessary . — Where in accord¬ 
ance with the prayer in the plaint, the deoree 
was partly a deoree for sale of the mortgaged 
property by enforcement of the security, and 
it also declared that, in the event of the mort¬ 
gaged property being insufficient to pay the 
mortgage-debt when sold, the balance should 
be recoverable from the other property and 
person of the judgment-debtor, held that such 
a decree could be executed against the person 
and other property of the judgment-debtor, 
and that it was not necessary for the decree- 
holder to obtain a separate decree under s. 90 
of the Aot. BETAK NATH v. PlTAMBAR DAS, 

13 A. 360= A,W.N. 1891, 127. (1 A.W.N. 1890, 

142, R.) [P., 5 M.L.T. 246, 32 M. 534 ; £>., 

14 A. 513, 21 C. 26.] 

(107) — Mortgage—Suit for sale — Personal 
liability of mortgagor — Relief aqabist other 
properly — Applicability of res judicata to pro¬ 
ceedings under s. 90, Transfer of Property Act . 
— Even in the absence of any provision in the 
mortgage deed to pay the mortgage-money 
otherwise than out of the mortgaged property, 
there is still the implied promise to pay, which, 
if there is nothing in the mortgage from which 
a contrary intention should be inferred, the 
law will presume from the fact of the mort¬ 
gagors accepting the loan. The mortgage con¬ 
tains within itself so to speak, a personal liabi- 
ity to re pay the amount advanced. (A.W.N. 

1889, 149, 13 A. 360, 11 A. 486, A.W.N. 

1890, 142, 13 A. 356, R ) In a suit for sale, 
the first deoree should be one under a. 86 of 
the Transfer of Property Aot against the mort¬ 
gaged property, and any subsequent relief to 
which, after that deoree bad been executed, 
the plaintiff may bo entitled, should stand over 
for a deoree under s. 90. The time of making 
an application under s. 90 and for the Court 
making a decree under that section does not 
arrive until the remedies under es. 88 and 89 
have been exhausted. When, on the deoree 
under s. 88 being executed it fails to discharge 
the money due under the mortgage, then for 
the first time the Court gets power, to decree 
the sale of non hypothecated property. 8. 13 
of the Civ. Pro. Code, therefore, would not 
apply to an application under s. 90, no matter 
whether the plaintiff had or had not claimed 
originally, in his suit subsequent relief, or 
whether, if olaimed, suoh subsequent relief had 
been allowed or disallowed by the Court when 
making the decree under s. 88, the time for 
adjudicating on the olaim for subsequent 
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relief not arriving until that deoree iteelf 
hart been exhausted, MUSAHEB ZAMANKHAN 
V. INAYAT ULLAH, 14 A 313 = A.W.N. 1892, 
80. (16 C. 423, Disc.) [Diss., 28 A. 365=-A.W. 
N. 1906, 44 = 3 A.L.J. 171 ; F., 15 A. 331, 20 A. 
512, 21 A. 453 ; Appr., 20 A. 386, 2 A.L.J. 379 
= A.W.N. 1905, 144 ; R., A.W.N. 1899, 72, 
A.W.N. 1899, 208, 6 O.C. 30, 1 N.L.R. 143, 
33 C. 867 = 4 C.L.J. 141, 4 C.L.J. 216, 510, 
13 O.W.N. 138 = 9 C.L.J. 5, 5 M.L.T. 246 ; 
Diss., 15 A. 334.] 

(108)— Decree lor satisfaction of judgment-debt, 
out of property mortgaged, whether could be 
executed by arrest of judgment-debtor -Construc¬ 
tion of decree—Execution to be restricted to terms 
of decree — Res judicata in execution proceedings. 
—The decree in this case merely ordered that 
the judgment-debtor was to satisfy the adjudi¬ 
cation “ on the answerability or liability of the 
property mortgaged.*’ There was no order for 
any payment by the judgment-debtor inde¬ 
pendently of the property mortgaged. The 
deoree was anomalous and could not be extended 
beyond the scope of its terms. So the present 
application for execution against the person 
of the judgment-debtor was refused. It was 
urged that the question of the true construction 
of the deed was already res judicata in this oaee 
between the parties when the present applica¬ 
tion was made to the Court. But it was held, 
that the question of the judgment-debtor’s 
personal liability had not been heard and finally 
deoided on adjudication in the prior proceedings, 
and so there was no res judicata , although, if 
the possibility of such personal liability had 
been once determined on contest, that deter¬ 
mination so long as it stood unreyersed, would, 
no doubt, be binding on the parties, whether 
the term res judicata properly applied to it or 

not. Sheik Budan v. Ramchandra Bhunj- 
GAYA, 11 B. 537. [F., 10 A. 127= A.W.N. 

1888, 21 \Rel. on , 14 C.W.N. 433= 11 C.L.J. 357 
= 6 Ind. Ca3. 89 ; R., 19 B. 821, 22 B. 83, 28 
M. 355 = 15 M L.J. 247, 30 M. 255=17 M.L.J. 
201 = 2 M.L.T. 167, 17 M.L.J. 311, 11 O.C. 
220, 12 C.L.J. 312 = 7 Ind. Cae. 55 ; D., 24 B. 
77.] 

(109) — Hindu Law -Decree against undivided 

brother—Mortgage of family property .—A mort¬ 
gage-decree obtained against one of the members 
of an undivided Hindu family, who alone had 
exeouted the mortgage, and who had not been 
impleaded as the managing oc-parcener or 
representative of the family, does not bind his 
other brothers. A direction in the decree that 
the property (whioh is not dcsoribed as family 
property) be delivered to the plaintiff by way of 
absolute sale, does not avail against the other 
brothers, and the deoree cannot be exeouted as 
aagiDst them. GURUVAPPA v. THIMMA, 10 
M. 316. [R., 12 M. 325.] 

(110) —-Joint property, Execution of — Proce¬ 
dure. —A judgment-debtor was jointly interested 
with another person in immoveable property, 
and the judgment-oreditor sought to sell it in 
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exeoution of his deoree ; held, that the ordinary 
procedure in such oases was to put up for sale* 
the right, title and interest of the judgment* 
debtor in his undivided share of the property to 
be sold. Where the Court below adopted a 
different procedure, and, after partitioning the- 
property, put up for sale the divided share of 
the execution debtor, the High Court in the 
exercise of its extraordinary jurisdioticn, refused 
to interfere in consequence of the laches of the 
applicant in negleotmg to avail himself of an 
opportunity, which the lower appellate Court 
had given him, of showing that the partition 
which had been made was injurious to him. 

Mathuradas Govardhandas V. FATMA 
Ulka BEGAM, 3 B.H.C. A.C., 63. 

(111) — Joint family house, share-holder in— 
Partition , Right to—Nature of right. —Case 
where it was held that the person entitled to a 
share in a joint family house has an absolute 
right to the partition of his cwn specific share 
in every single part of the premises. ESHAN 

Chunder banerjee, v. Nund coomar ba- 

NERJEE, 8 W.R. 239. (2 W.R. Mis., 30, F.B., 

F.) 

(112) — Decree declaring judgment-debtor's 
right to portion of property—Partition before sale 
of debtor's property—Purchaser and co-sharer of 
debtor. —A decree merely deolared the right of 
a judgment-debtor in certain property to extend 
to two-thirds of it ; the lower Court divided the 
property before selling the debtor’s share. 
Held , that as the deoree did not speoify that 
any particular portion of the property belonged 
to the debtor as his share, his rignt, title and 
interest in the property could only be sold and 
that this right must be determined in a future 
adjudication between the purchaser and the 
co-sharer of the debtor, unless an arrangement 
could be arrived at. ATMARAM KaLLIANDAS 
v. FATMA BEGAM, 5 B.H.C. A.C., 67. 

(113) — Civ. Pro . Code, ss. 263, 332— Deli¬ 
very of possession under the section, what con¬ 
stitutes — Decree for partition. —The delivery of 
possession whioh is directed to be given by 
s. 263 of the Civ. Pro. Code, 1882, contem¬ 
plates the decree-holder being placed in actual 
possession, and the language of s. 332 of the 
Code shows that the possibility is assumed that 
in effecting such delivery a third person may 
beoome dispossessed, by which mu6t be under¬ 
stood that such a state of things may have 
ocourred as would amount to his dispossession 
in the eye of the law, or what is sometimes 
called judicial dispossession. The mere formal 
delivery of possession, which consists in the 
reading by the officers on the land of the order 
for putting the decree-holder in possession, and 
taking a reoeipt from him, cannot of itself effect 
such dispossession. Whether what occurs on the 
occasion of giving such formal delivery has that 
effect, is a question of law and fact, and thereis 
no dispossession in the eye of the law, unless 
the deprivation of possession is complete as a 
faot, a conclusion whioh the Court has to form 
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on the whole of the evidence, although what 
may ooour may amount to a disturbance or 
obstruction of possession. It does not make 
any difference it such a decree is in a partition 
suit. RAMCHANDRA EUBRAO v. RAVJI, 20 

B. 351, F.B. [R., 21 B. 99, 27 M. 262.] 

(114) —Execution of decree—Property partly 
ascertained and partly unascertained—Duty 
of Court — Act X of 1877, ss. 211, 212.—Iu a 
suit for declaration of a right to certain property 
and partition, a compromise was entered into 
by which it was agreed that certain property, 
already ascertained, should be divided in oertaiu 
proportions, and that certain other property, 
not yet ascertained, should,on being ascertained, 
be partitioned on the same basis. A deoree was 
passed in those terms. Held , that the Court, in 
executing the decree which was made, must 
restrict 1 1Be 1 f to dealing with those properties 
and sums of money which had been ascertained 
at the time when the deerse was marie. With 
regard to the other property, the decree must 
be taken as declaratory only. The Court, in 
executing a decree, is bound by the terms of 
the decree, and it is only in oases provided for by 
ss. 211 and 212 of Aot X of 1877 corresponding 
with ss. 196 and 197 of Aot VIlI of 1859 that 
it is at liberty to determine the rights of the liti¬ 
gants in proceedings taken after decree. Ram 
LALIT Ram v. CHOOARAM, 4 C L K. 97. 

(115 ) —Decree for partition , Execution of — 
Power of executingCour t tc put tip partition walls 
— Civ. Pro. Code, s. 396. — Under s. 396 cf the 
Civ. Pro. Code, it is not oempetent to the Court 
executing a deoree for partition, to direct one 
of its offioers to have a wall built between the 
portions of the separated property. The word 

bounds*’ in third piragraph of s. 396 cannot be 
taken to include a wail to be hudt for the pur 
pose of separating distiuot portions of the pro 
party to be partitioned. So, where the plaintiff 
selected one of the two lots put up by him 
under the Court’s directions and the defendant 
took the other lot, and they were pub in posses¬ 
sion of such respective portions, the execution 
being thus complete, the Court was held to 
have no jurisdiction to direct a wall to be built, 
and its order in that respect was therefore ultra 
vires. SOHAN Lae v. HARDEO SAHAI, 19 A. 

194 = A.W N. 1897, 16. 

(116) — Decree for undivided share after remo¬ 
val of trees — Execution — Separatio>i of share — 
Civ. Pro.i 'ode, s. 265 — Act XIX of 1873 {N. W.P. 
Dand Revenue Acts), ss. 107, 139 —Partition of 
Mahal. —A decree for an undivided share of 
certain land after removal of the trees planted 
thereon, cannot entitle the decree-holder to 
remove the trees from a large area than that to 
whioh he was entitled, and can only,a8 is stands, 
be exeoutod to the extent of placing him in joint 
possession along with the owners of the remain¬ 
ing shares. And so long as the possession re¬ 
mains joint, and his share remains unascer¬ 
tained, the trees oannot be removed Such a 
decree not being one, 44 for the partition of or 
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separate possession of a share of an undivided 
estate paying revenue to Government,” the 
intervention of the Collector oannot be invoked 
under s. 265 of the Civ. Pro. Code, for ihe pur¬ 
pose of executing it. What the Court of first in¬ 
stance ought to have done ro meet the exigencies 
of the deoree was, to separate the decree-holder’s 
share, and, iu execution, to order the removal 
of the trees from such t-har^*. RAM DAY ALi v. 

Megu Lae, 16 A. 452 = A.W N. 1884, 163 [R., 
A.W N, 1908, 197 ; D., 10 A. 5.] 

(117) — Execution of decree obtained against 
one of several parintrs —Where a deoree has 
been passed personally against one of the several 
partners of a firm, it cannot be executed by 
eeiz ng part of the partnership property and by 
selling that part and then distributing the 
proceeds between the execution creditor and 
the other partners of the firm. KESHAB 
GOPAE Ginde v. RAYAPA, 12 B.H.C. 163. 

(118) — Sale of portion of family residence of 
judgment-d cb ioi — Rights if purchaser .—The 
share in the family residence of a judgment- 
debtor having been sold iu execution, the 
purchaser in a suit for possession obtained a 
decree directing that he be put in possession in 
such a mariner as not to annoy or insult the 
inmates of the bouse. The purchaser, however, 
oould not m ike use of ibe f only stair-case and 
was obliged to build a separate stair-case 
because of the annoyance to whioh the ladies 
of the family might otherwise be exposed, and 
be was, under the circumstances, held to be 
entitled to compeuEation to the extent of the 
value of his share in the stair-case which 
happened to he oue-peventh, the bouse being 
the property of seven brothers. OODOY 
CHUNDKR MUELICK V. 1TTAMBUR PYNE, 6 
W R. Mis., 73. 

(119) —Share in family diveiling house and 
service rents — Right of ixtcution puychaser .— 
The execution purchaser of the interest of one 
of several joint tenants iu a family dwelling 
house and iu certain lands let out in service 
tenure is entited to joint possession of the 
dwelling house with the other share-holders, 
and also to a right to share in the service rents. 

Rajani Kant Biswas v. Ram Nath neogy, 
10 C. 244. (R.L.R , Sup. Vul., 172=2 W.R., 
Mis., 30, Com?nented on.) 

(120) —Joint family pyoperty—Suit to recover 
immoveable prove* ty sold in execution lor debt 
of one meynber of joint family — Lien, Declaration 
of , in favour of defendant not enforctCLble as a 
decree —Equity. — In a suit by oertain members 
of a joint Hindu family to recover from the 
auction purchaser certain immoveable property 
whioh had been sold iu execution of a deoree 
against one member of the family, a deoree 
was obtained for possession subject to a lien in 
favour of the defendant for the re payment of 
the debt for which the original deoree bad 
been made, with interest at 6 per cent, up to 
the date of realization. Held, that theooatioa 
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in favour of the defendant was not a decree, 
and could not be treated as suob so as to be 
capable of being put in execution. RAMANAGRA 

Singh v. Ramyad Singh, 5C.L.R. 176. (3 

B. L.R., F.B., 31, R.) 

(121) —Purchaser of debtor's share in family 
dwelling liou e — Suit for chambers and ground — 
Adjudication of purchaser's claim to land. —In 
a suit by the purchaser of a debtor’s share in a 
family dwelling house with gardens and tanks, 
for the recovery of chambers and ground, 
although the Court has found that the plaintiff 
has no right to the chambers in the family 
dwelling bouse, however worthless the land 
may appear without the residence and however 
inconvenient may be the intrusion of a stranger 
into the family dwelling house, the plaintiff 
has a right to have his claim to the land adjudi¬ 
cated. BUDDUN CHUNDER MADUCK v. 
CHUNDER COOMAR SHAHA, 3 W.R. 218. 

(122) —Hindu Law — Joint family — Money- 
decree against deceased member — Execution 
against joint family property after judgment- 
debtor's death , it maintainable .— Where a 
deoree-holder, having obtained a mere money- 
decree against a member of a joint Hindu 
family, lock no steps in the life-time of suoh 
member to obtaiu attachment under or execu¬ 
tion of the decree, held he could not bring to 
sale, after the death of the judgment-debtor, 
the interest which the latter had in the joint 
family property. JaGANNATH PRASAD v. 

Sitaram, 11 A. 302 = A.W N. 1889,81. (5 C. 
148, 7 A. 131, 8 A. 495, R.) [ R ., J6 A. 449, 34 

C. 642 = 11 G.W.N. 593 = 5 C.L.J. 491 = 2 M.L. 

T. 207; D , 16 C.P.L.R. 19,5 C.L.J. 80=11 
C.W.N. 163,] 

(123) —Joint family—Money decree obtained 
against father—Remedy of judgment-creditor 
against ancestral property in son's hands — 
Defence open to the sou on suit by such creditor. 
—The separate ano seif-acquired property of the 
father in a joint Hindu family governed by the 
Mitakshara Law, which had not become an 
accretion to the joint family property in the 
father’s life-time, would, on the death of the 
father and in the hands of the son, be assets of 
the father against which a decree obtained 
against the father alone could be executed after 
his death, whether the debt covered by the 
decree was or was not tainted with immorality. 
Ancestral property in the hands of such a son, 
however, are not assets of the deceased father, 
and the son’s right to such property is not that 
of an heir or lcg^l representative of his deceased 
father, but that of a surviving coparcener. 
Consequently, the father’s creditor who had 
obtained a simple money decree oannot obtain 
execution of that decree against the ancestral 
property in the bands of the son in a proceeding • 
against him instituted after the death of the 
father. It is open to the son to prove that the 
property was ancestral property in his hands 
and not assets representing separate property left 
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by the father, and, in suoh a case, if the cred¬ 
itor desires to obtain a remedy against such pro¬ 
perty in theson’s hands,hemust seek that remedy 
in a suit against the son, in answer to whioh suit 
when brought the son will be entitled to prove 
that it is barred by limitation, that the debt 
was tainted by immorality, or any other matter 
which would be a defence to the suit against 
him. LACHMI NARAIN v. KUNJI LAL, 16 A. 
449 = A.W.N. 1894, 169. (6 I.A, 88 = 5 C. 148, 

13 I.A. 1 = 13 C. 21, 15 A. 751, 12 A. 313, 11 B. 

L. R, 149=18 W.R. 185, 12 A. 73. 3 M. 42, 10 

M. 283, 11 M, 413, 13 M. 265. 9 A. 142, 11 
A. 602. 20 C. 895, R.) [Bits., 34 C. 642, F.B.= 
11 C.W.N. 593 = 5 C.L.J. 491 =2 M.L.T. 207 ; 
Not F. t 20 B. 385 ; F. y 3 A.L J. 663 = A.W.N. 
1906, 261, 6 C.W.N. 223; R , 17 A. 537, F.B., 
19 A. 26 = A.W.N. 1696, 182, F.B., 1 O C. 53, 
21 A. 301. 6 O.C. 271, 3 A.L.J. 127 = A.W.N. 
1906, 10, 8 C.W.N. 843, 1 N.L.R. 173. 4 A.L.J. 
197, Note ; D. y 16 C.P.L.R. 19, 11 C.W.N. 163 
= 5 C.L.J. 60.] 


(124)— Execution of decree passed against 
husband and wife — Order for imprisonment of 
married woman , Illegality of — Application for 
release —Liability under dicree to extent of 
stridhan only . — A decree passed in a suit on a 
bond in which the petitioner had joined with her 
husband as surety simply directed her to pay 
the debt. Under the decree she was liable in 
law to the extent of her stridhan only. A 
wrong order for imprisonment haviDg been, 
however, passed against her, she put in this 
application for release from prison. It was 
virtually an application for the review of the 
order for her imprisonment on the ground that 
it was contrary to Jaw. It was oontended that 
she should have taken the objection when she 
was arrested and brought before the Judge and 
that her emission tc do so should be deemed 
a waiver of ber right of exemption from arrest, 
but it was held that, having regard to the native 
of the right claimed, there could have been no 
waiver and it was one which it was the duty of 
the Court to consider on review, however late 
the application might have been. In re the 
petition of RADHI, 12 B. 228. 


(125) — Decree providing for future mainte¬ 
nance—Arrears of maintenance — Execution — 
Suit . — Where a decree has been passed provid¬ 
ing for future maintenance, arrears of main¬ 
tenance, can be recovered by process of execu¬ 
tion in the suit in whioh the decree was 
passed ; and where they can be so recovered they 
cannot be made the subject to a fresh suit. 
SlNTHAYEE V. THANAKAPUDAYEN, 4 M.H.C. 
188. [ Appr ., 19 C. 139, F.B.] 


(126)— Hindu laio—Maintenance decree in 
favour of widow — Execution—Liability of 
ancestral estate .— Maintenance deoreed to a co¬ 
parcener’s widow, by reason of her exclusion 
from succession in a joint family, cannot be 
regarded as a charge on the family estate, or 
the decree treated as a deoree against the mana¬ 
ging member of the family for the time being. 
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In a regular suit, the undivided son of the 
judgment-debtor under the maintenance deoree, 
may be held liable to pay the maintenance to 
the decree-holder, and a deoree may be passed 
against him ; but, in execution-proceedings, 
the decree must be taken as it stands, and if it 
is a personal decree against the judgment-debt¬ 
or, it must be executed against the son as his 
legal representative in the mode prescribed by 
s. 234, Code of Civil Procedure, and it is not 
open to extend the scope of the deoree in such 
proceedings- But the case is different if the 
defendant has been sued as representing the 
family, or if the maintenance has been charged 
on the joint family property. MUTTIA v. 
VlRAMMAL, 10 M. 283, F.B, (5 M. 234, Appr. 
& F.) [F , 24 M 689; R., 13 M. 265, 19 0. 
139, F.B., 16 A. 449, 27 M. 106, 8 O.W.N. 
843, 30 M. 324 * 17 M.L.J. 180 = 2 M.L.T. 83, 
17 M.L.J, 541.] 


(127) — Maintenance decree — Execution for 
arrears of maintenance — Maintainability .— 
A decree for maintenance, by payment of a 
fixed rate per mensem, stands exactly on the 
footing of a decree ordering payment by instal¬ 
ments, and is not a declaratory decree merely. 
The decree-holder cau enforce payment of 
the arrears of maintenance by executing the 
decree, and is not bound to bring separate suits 
therefore. MANSA DEBI v. JlWAN LAL, 9 A. 
33. (15 W.R. 128, R.) [ Appr 19 C. 139; 

R., 13 C.P.L.R. 156.] 

(128 )—Decree for maintenance—Omission to 
specify dat (, c of future payment — Limitation for 
enforcing decree. — Where, besides awarding to 
the plaintiffs the amount of maintenance 
aooured due to them for ooe year before the 
institution of the suit, the decree declared their 
right to reoeive such allowance in the future at 
a partioulaar rate, but contained no order that 
the payment was to bo made in any given 
month or upon any day of a month, the decree 
being merely declaratory of plaintiff’s the right 
to future maintenance, held that the payment 
of such maintenance could be enforced only by 
suit brought thereon from time to time. RAM 
DIAL V. INDAR KUAR, 16 A. 179 = A.W.N. 
1894, 17. [R. , 17 M.L.J. 423, 13 C.P.L.R. 

156 ] 


(129) — Decree awarding future maintenance — 
Maintenance , when falling due , can be recovered 

in execution — Further suit not necessary. —A 

_ «/ 

deoree having been made declaring a person’s 
right to maintenance at a certain rate, and 
directing the payment of such maintenance in 
future, such maintenance, when due, can be re¬ 
covered in execution of that deoree without 
further suit. ASUTOSH BONERJEE v. LUKHI 
MONEE DEBIA. 19 Q. 139, F.B. [72., 17 M.L.J. 
423, F.B. ; D. t 16 A. 179 = A.W.N. 1894, 17, 22 
0. 903,] 

(130) — Decree for sale of dewutter property — 
Right of decree-holder to insist on sale. — Where 
a deoree expressly deolares that whatever right 
the judgment-debtor has in a dewutter property 

C. IV—30 
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is to be sold in execution, the deoree-bnldor is 
entitled to insist on that right being sold, 
though the property was held by the judgment- 
debtor only as shebait . PRANNATH PANREY 
V. SREE Mongula DEBIA, 9 W.R. 176. [F. , 

8 B. 185 ; £>., 7 W R. 266.] 

Suit to restore attachment removed at 
instances of intervenient., Court-fees payable 
on— See COURT FEES, 4 B. 515, F B. 

See Decree—Decree, Form of, 26 C. 
441 = 3 C.W.N. 139. 

See Equity of redemption, 4 B.L.R., 
O.C., 83. 

See Hindu Law—Partition, 18 W.R. 23, 

Hindu widow, maintenance, deoree in favour 
of—Direction in deoree for payment of arrears 
— Mere declaration as to right to future mainte¬ 
nance—Neoeesity of fresh suit in respect of 
future maintenance— See HINDU LAW— 
WIDOW, 9 B. 108. 

See Malabar Law—Miscellaneous, 11 
M. 378. 

See St. 11 and 12 Vic., C. 21, 3 B.H.C., 
O.C., 25. 

See Surety-Disch arge of surety, 4 C. 
331, P.C. 

Security for restitution cf costs pa ; d over to 
dercet-holder—Surety, whether can be proceed¬ 
ed against in execution — See SURETY — 

Liability of surety, 8 a. 639 = a.w.N. 
1886, 238. 

See Transfer of Property act, 1882, 
S. 90, 20 A. 512 = A.W.N. 1898, 133. 

-11. — Native States, Decrees of Courts of. 

(1) —Decree of foreign Court. Execution of . in 
British India. — Under the Code of Civil Pro¬ 
cedure, a Court in British India is not compe¬ 
tent to execute a decree transferred to it by any 
Court in a Native 8tate out of Brhi&b India. 
HUKUM Chand ASWAL v. Gyanendra 
CHUNDER LAHIRI, 13 C. 95. 

(2) —Decree obtained in Native State % Nature 
of — Civ. Pro . Code , 1882, s. 229 -B—Want of 
jurisdiction in Court which passed decree — 
Execution in British India of decree of Native 
State — Fraud —Discretion and duty of Court. — 
8. 229-B of the Civ. Pro. Code, 1882, does not 
remove the deoree of a Native State falling 
within its purview from the category of foreign 
judgments. It merely alters the procedure by 
which such a judgment can have effeot given to 
it in British India, Notwithstanding the section, 
such a decree still remains a foreign judgment, 
and itB effect is removed by showing want of 
jurisdiction in the Court which passed it. [72., 
17 A. 478, 21 B. 456, 14 C.P.L R. 92, 6 Bom. 
L.R. 342 = 28 B. 378.] Where the execution of 
a deoree obtained in a Native State is taken out 
against the defendant residing in British India, 
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the Court in British Iodi a is entitled to exercise 
a judicial discretion as to whether it would put 
into force the provisions of s. 229-B of the Civ. 
Pro. Code, 1682. The Court is under no obli¬ 
gation to execute the decree of a foreign Court 
where it is phown that it had been obtained by 
fraud. Where such a decree is sought to be 
executed, relief can only be obtained by point¬ 
ing out the fraud to the executing Court and 
asking that Court to refrain from executing the 
deoree. The Court will not send British sub¬ 
jects, subject to its territorial jurisdiction, into a 
foreign country to seek there to be relieved 
from a fraudulently obtained decree, but will 
itself refuse to give effect to such a deoree. 

Haji Musa Naji ahmad v. Purmanand 

NURSEY. 15 B. 216. [2?., 4 M.L.J. 254, *24 B. 
86, 48 P.R. 1906 = 104 P.L«, 1906 ] 

(3 )—Execution in British India of decrees of 
Native States , Cooch Behar —Properly certified 
copies. Want of. — Where a decree of the Court 
of the Civil Judge of Cooch Behar was sent for 
execution to a British Court, and the copy of 
the record, instead of being signed by tbe Judge, 
was signed only by the Sberi9tadar, held, on 
appeal, that the executing Court aoted properly 
in returning the record to the Cooch Behar 
Court to be properly certified, and that it should 
have evea «et aside the execution proceedings 
a3 altogether void. Ganee Mahomed 8AR- 
KAR V. TARINI CHARN OHUCKERBATI, 14 
G. 546. 

-12.—Notice of Execution. 

f 

(i) —Notice required by s. 248, Civ. Pro . | 
Code , 1882, a condition precedent to the execu¬ 
tion of decree .—The issuing of the notice requir¬ 
ed by s. 248 of the Code of Civil Procedure ia | 
a condition precedent to the execution of a 
deoree against the representative of a deceased 1 
judgment-debtor. GOPAU CHUNDEH Chat 
TER.JEE v. GUNAMONEE DASSI, 20 C. 370. 


(2)— Execution of decree of deceased judgment- 
debtor — Importance of notice to the legal 
representative. —An omission to give a notioe 
under s. 248 of the Civ. Pro. Code to the legal 
representative of a deceased judgment-debtor 
affects tbe validity not only of a sale in execu¬ 
tion of tbe deoree but of tbe entire proceedings 
in execution ; and the Court should set aside 
any suoh exeouticn immediately on becoming 
aware that no notioe had issued. RAMESSURI 
DASSEE V. DOORGA DASS CHATTERJEE, 6 

G. 103 = 7 C L R. 85. [F. t 3 A. 424=AW.N. 
1881; D.. 23 C. 686; R., 10 A. 506, 21 O. 19, 21 
B. 424, F.B.] 


(3) — Want of notice required by s . 248, Civ . 
Pro. Code , vitiating the entire execution pro¬ 
ceedings — Auction-purchaser being a third 
party — Effect .—Where a notioe was necessary 
under a. 248, Civ. Pro. Code, but without suoh 
notioe being given, moveable property was 
attached and sold, held , that the omiBBion to 
give the notioe required by s. 248 to be given 


Execution of Decree— continued. 

-12.—Notice of Execution— continued . 

to the judgment-debtor rendered the whole of 
the exeoution-prooeediDgs altogether bad and 
ineffectual to bind the judgment-debtor, bo 
that the sale oould not be sustained. The fact 
that the auction-purchaser was a third party 
and not the decree-holder himself did not mako 
suoh difference. SAHDEO PANDEY v. GHASI- 
RAM GYAWAL, 21 C, 19. (3 * A. 424, F.\ 6 0 5 

103, R.) [R 21 B. 424, F.B., 9 Bom, L.R. 

323 ; D., 28 A. 193 = 2 A.L.J. 640 = A.W.N. 
1905, 241.] 

(4) —Execution of decree more than a year old 
— Duty of Court. — A decree more than a year 
old ought not to be executed by a Court without 
proof that notice has been duly severed on the 
parties against whom execution is applied for. 

Raj Eudlub Shah a v. Gossaim Da?s 

SHAHA, 13 W.R. 400. 

(5) — Civ . Pro. Code , 1859, S 5 . 119, 216 — 

Notice under s. 216 and summons, Difference 
between—Presumption as to notice—Application 
to set aside ex parte decree — Order on applica¬ 
tion — Finality. — A notice UDder s. 216, Act 
VIII of 1859, differs from a summons or other 
notice which a party is bound to serve, and the 
presumption would be, until the contrary 
should appear, that the Court has duly issued 
suoh notioe when required by law to do so. A 
MooDsiff’s order deciding that an application to 
set aside an ex parte decree is in time does not 
come under 9. 119, Act VILI of 1859, and such 
order is not final. BlMOLA 800NDUREE DAS¬ 
SEE v. Kalee Kishen MOJOOMDAR, 22 Vi. R. 
5. [F., 25 W.R. 304, 2 C. 114 ; Expl., 23 

W.R. 147.] 

(6) — Sufficiency ol notice of execution , Objec¬ 
tion as to--Stage of objection.—Case where it was 
held that an obje ctirn in respect ol the sufficiency 
of the notice of execution should ba raised at the 
earliest opportunity; and not after tbe execution 
sale, where the process of execution was known, 
to the judgmen r -dsb*or. MUSSAMUT REWUT 
KOONWAR v. OMRAO BAHADOOR 8INGH, 21 
W.R. 148. 

(7) —Service of notice on house of residence, 
Sufficiency of —Defendant in execution — Appli¬ 
cation not appearing upon notice, debarred frcm 
objecting to application. —Service of a notice of 
application for execution ol a deoree, by affix¬ 
ing a copy of it on the wall of the house in 
which the defendant (who was absent from his 
village) was then residing is sufficient ; and the 
defendant, when he does not appear on the 
notioe, will not be allowed, on a subsequent 
application for execution of the decree, to 
object to the reception of the application and 
tbe proceedings upon it. RAJA CHIBTCANY 
BaSKARARAYENINGARU v PlELiARY SETTY 

RAGAVULU NAIDU, 5 M.H.C. 100. [D. t 2 M. 
1.] 

(8) — Decree of twelve years' standing , Exe¬ 
cution oi—Notice-Presumption of service of. —In 
acase of execution of a deoree of twelve years’ 
standing, the presumption arises that notioes.as 
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usual, were served, unless evidence is produced 
to the contrary. Kasee Kant TALOOKDAR 
v. GOPAli KISTO MOITRO, W.R. 1864, 314. 


(9)— Act VIII of 1859* s. 212 — Application 
under—Notice to judgment-debtors. —A Judge is 
bound to refuse to proceed on an application to 
give notice to judgment-debtors when there is 
before him no application to execute, drawn up 
in conformity with e. 212, Act VIII of 1859. 

Purna Chandra Mookerjee v. sarada 

CHARAN ROY, 3 B.L.R. App., 21 = 11 W.R. 
241. (7 W.R. 535, D.) [R., 3 B.L.R., A.O., 

114.] 


(10)— Act Vlll of 1859, s. 216 — Service of 
notice — Bona fide proceedings. — Service of 
notice under s 216, Aot VIII of 1859, if made 
bona fide with a view to take further proceed¬ 
ings, is sufficient to keep a decree alive, i 

Maharaja Dhiraj Mahtab Chand Baha¬ 
dur v. LAKHI Bibi, 6 B.L.R. App , 146 


(11) —Civ. Pro, Code , 1859, s. 216 — Order 
passed on previous application for execution — 
Judgment creditor's suit against judgment-debtor 
and third party — Previous execution proceed¬ 
ings. —A judgment-creditor’s suit against his 
judgment-debtor and a third party, though it 
may be treated previous proceedings in execu¬ 
tion for the purpose of saving time in regard to 
the law of limition, is not, however, “ au order 
passed on a previous application for execution ” 
within the meaning of Aot VIII of 1859, 

8. 216. PEAREE SOONDUREE DEBIA v. 

BnUBO SOONDUREE DEBIA, 23 W.R. 81, ! 

(12) — Plaintiff dispossessed — Wassilat and in¬ 
terest directed to be assessed during execution — 
Interest, Reckoning of. — In execution of a 
decree directing wassilat together with interest 
to be assessed during the execution proceed¬ 
ings, in respect of the period of plaintiff’s dis¬ 
possession, interest cannot be calculated upon 
each of the separate sums due in respect of the 
several years of dispossession. A JOODHYA 
PERSRAD v. JOWAHIR LALL, 22 W.R 484. 


-13.— Privy Council, Execution of OrderB 

and Decrees of. 

(1) —Execution of decree pending appeal to 
England—Duty of Zillah Courtsto refer par tits to 
High Court —When parties apply for execution 
of decrees which have been appealed to England, 
the Zillah Court to which such application 
might have been made must hold its band and 
merely refer the parties to the High Court. 

Hureeroollah Khan v. Khajah Oowher 
ADI Khan, 7 W.R. 225. 

(2 ) — Procedure for executing order of Privy 
Council— Court which should execute Privy 
Council decree—Nature of dectee of privy Coun¬ 
cil.--- For executing a judgment or order of Her 
Majesty in Council, application ought to be 
made to the Court from whioh the appeal was 
finally brought, and such Court ought to give 
directions to the Court by whioh the suit was 
originally tried. A declaration of Her Majesty 


Execution of Decree —continued. 

-13.—Priyy Council, Execution of Order* 

and Decrees of— continued . 


in Council is a direction to the Court below to 
olothe it in the form of a mandatory order, and 
to give effect to such order. BARLOW v. 
ORDE, 18 W.R. 175. ID., 19 W.R. 232 ; R. 9 
B.H.O. 398.] 


(3)— Application for execution of Pt ivy Coun¬ 
cil's order—Application in Court than High 
Court—Validity of proceedings — Affirmation of 
decree by appellate Court—Decree to be exe- 
ented —If application for execution of an order 
of Her Majesty in Council is made elsewhere 
than in the High Court, the proceedings are bad; 
and when a decree is simply affirmed by the 
appellate Court, the appellate Court’s decree is 
that which has to be executed. JOY NARAIN 
GlREE v. GOLUCK CHUNDER MYTEE, 22 W. 

R. 102. 


(4) — S. 610, Civ. Pro. Code , 1882 — Function 
of Court purely minister ial— Order erroneous — 
Effect. — In receiving and filing for the purpose 
of execution an order of Her Majesty in Counoil 
made on appeal from an order or decree of the 
Court of original instance, such Court does not 
exercise a discretionary power, but performs a 
function of a purely ministerial character. The 
question as to the effect of the order, even though 
made under a mistake or misapprehension, on 
the BUit generally, is not one which can be 
conveniently discussed on applications of this 
kind. PREMLALL MULLICK v. SUMBHOONATH 
Roy, 22 C 960. 

(5) — Execution of decree confu med by Privy 
Council — Procedure. —Execution of a decree 
affirmed by the Privy Council could be ordered 
to proceed only upon produotioa, with the execu¬ 
tion application, of a certified copy of the order of 
the Privy Council. JUQQER NATH SAHOO v. 
JUDOO ROY SINGH, 5 C. 329 = 4 C.L.R. 387. 


(6) — Executitn of case appealed to Privy 

Council — Copy of Privy Council, printed judg¬ 
ment — Decree .— A mere copy of the Privy Coun¬ 
cil s printed judgment , should not be received, as 
if it were a decree, in execution of the decree of a 
case appealed to the Privy Council. Jo\ r NARAIN 
GlREE V. GOLUCK CHUNDER MYTEE, 20 W. 
R. 444. [P., 5 C. 329 ] 

(7) — Order of Privy Council — Copy—Privy 
Council decree—Refusal by High Court Judge 
to transmit for execution—Appeal — Letters Pa¬ 
tent, s. 15— ('iv. Pro. Code, s. 58^. — Where the 
original order of the Privy Council has not been 
filed in the High Court, a copy of suoh order, 
though not certified, may accompany an appli¬ 
cation for execution under e. 610 of the Code. 
[R., 28 M. 557 ] An order, by a High Court 
Judge, refusing the transmission of a FrivyCoun- 
oil deoree for execution is a judgment under 
b. 15 of the Letters Patent and is appealable to 
the High Court, s. 588 of the Civil Procedure 
Code not applying to Buch a case. HURRISH 
CHUNDER CHOWDHURY v. KADI8UNDEBI 

Debi, 9 C. 482, P.C. = 10 I.A. 4 = 12 C.L.R, 
511 = 4 Sar. 407 (on appeal from, 6 C. 594). 
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[Disc., 14 A. 226= A W.N. 1892, 14, F.B., 

11 A. 375 = A.W.N. 1889, 70 ; D., 17 C 455; R., 

18 C. 182, 17 A. 438 = A.W.N. 1395, 89, 20 M. 
407, 22 M. 68 = 8 M.L.J. 231, F.3., 26 O. 
361, 5 C.W.N. 781, 25 M. 555 = 11 M.L.J. 
346. 4 Bom. L.R. 342, 13 M.L.J. 497, 10 C. 
W.N. 986 = 3 C.L.J. 545 = 33 C. 1323.] 

(8) —High Gou v t, Privy Council decree sent 
to first Court by—Express decree of High Court . 

—A Court of first instance is bound to execute 
a Privy Council decree forwarded by the High 
Court, as if it was an express decree of the High 
Court. GOOROO 8URUN D.ASS V. HANOOMAN 
PERSHAD SaHOO, 20 W.R. 419. 

(9) —Decree affirmed by Privy Council's 
order—Execution — Separate decree .—Where a 
decree was affirmed by an order of the Privy 
Council held that it must be executed with the 
execution of that order, and not as separate de¬ 
crees. T. C. Lethbridge v. Rajah Saheb 
Prohlad Sen, 19 W.R. 301. 

(10) —Rival final decrees-Eigh Court's decree 

—Privy Council's decree —Execution .—Where 
there were two crosB-suits for possession of the i 
whole of an estate and one-third of the estate 
respectively, and the suit for the whole estate 
was finally decreed by the High Court, and the 
plaintifi put in possession, and the suit for the 
one-third share fioally decreed for the opposite 
party by the Privy Council ; held, in an appli¬ 
cation for execution by the holder of the one- 
third share, that the decree of the Privy Coun¬ 
cil can be executed, notwithstanding that it. 
involved the disturbance of possession obtained 
by the olaimant of the whole estate under the 
High Court’s decree, which had become final. | 
The deoree of the Privy Counil in this case 
was latter in date, and the claimant of the I 
whole estate, should, if he desired to be secured 
in possession, have pleaded the deoree of the 
High Court in the cross suit, when the appeal i 
in connection with the one-third share was 1 
before the Privy Council. UDAI SINGH v. 
BHARAT 8INGH, 1 A. 456, F.B. j 

( 11 ) — Decree for possession and mesne profits 

—Reversal by Pvivu Council—Judge mailing 
order of restitution , Duly of — Rents and profits. 
—A deoree giving possession and mesne profits, 
was reversed in the Privy Council; held that the 
Judge making an order for the restitution of 
the property should also order repayment of the 
rents and profits derived therefrom by the 
plaintifi during his possession. BIBEE HAMI 
DA alias KAJOO v. Bibee BHUDHUN, 20 W. 
R. 238. [F., 22 W.R 435, 2 l C. 989 ; R. t 3 0. 

720. 4 C. 625, 22 C. 501,] 

(12) —Mesne profits , Execution for , directed 
to be taken out in order—Failure to get satis¬ 
faction from first source—Tapping of another 
source—Exhausting one source after another 
—Protective measures—Inquiry into assets .— 
Should the Privy Counoil order exeoution for 
mesne profits to be taken out first against one 


defendant (J), and only on failure to seek 
satisfaction from him against the others, held 
that, before J’s assets had been exhausted, 
attachment could not issue against the property 
of the others, even as a preliminary and pro¬ 
tective step. The inquiry, whether or not J’s 
assets have been exhausted, may be made by 
the other judgment-oreditors being called upon 
to show cause why execution should not proceed 
against them. DHUNPUT SINGH BaHaDOOR 

v. Alexander John Forbes, 22 W.R. 104. 

(13) — Civ. Pro. Code , ss. 211, 253, 316, 318, 
610 —Construction of order giving efftd to judg¬ 
ment of Privy Council — Mesne profits— Receiver 
— Interest—Sureties for execution of decree .— 
Land was sold and purchased in execution of a 
deoree. A sale certificate was issued to the 
purchaser, and possession of the laud was made 
over to him. The judgment-debtor appealed 
to the High Court, and the order of sale was 
cancelled on account of certain irregularities. 
He applied to be put back in possession, and 
the purchaser bad to give up possession on the 
judgment-debtor and two others (third parties) 
furnishing security for restoration of possession 
to the purchaser if he should succeed in his 
appeal to the Privy Council against the order 
of the High Court. The Privy Council set 
aside the order of the High Court and restored 
the order of the Court of first instance which it 
confirmed. Under these circumstances. (1) the 
order passed by the Court of first instance in 
giving efiect to the judgment of the Privy 
Council is one made under s. 610, Code of Civil 
Procedure, and is appealable ; (2) the purchaser 
is entitled to mesne profits with interest there¬ 
on ; (3) the purchaser cannot proceed against 
the sureties for any claims he may have against 
them in summary proceedings, but he must 
proceed by a regular suit ; (4) where a receiver 
had been appointed at the instance of some of 
the creditors of the judgment debtors, th9 
oharges incurred in his appointment should not 
be allowed against the purchaser, if his appoint¬ 
ment was not necessary for the prudent man¬ 
agement of the estate. ARUNACHALLAM v. 
A. ARUNACHALLAM, 15 M. 203 = 2 M L J. 1. 
[R., 23 C. 212, 25 B. 409. 2 Bom. L R. 203, 
109 P.R. 1906 = 1 P.L R. 1907, 31 M. 330 = 3 

M.L.T. 317.] 

(14.)— Privy Council decree—Execution appli¬ 
cation by one of the decree-holders with respect 
to his share.— Where one of the two decree-hold¬ 
ers under a decree of the Privy Council applied 
for exeoution of the deoree. so far as it related 
to his share, the other decree-holder having 
assigned his share to one of the (unsuccessful) 
defendants in the suit, held, reversing the order 
of the Judge in the Privy Couuoil department 
of the High Court, that exeoution need not 
necessarily be of the decree, as a whole, and 
that the deoree must be transmitted to the tirst 
Court for exeoution, which was competent to 
determine, in exeoution proceedings, the ques¬ 
tions arising in consequence of the assignment. 
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—Per White and Mitter. JJ. RALLY SOON- 

Mdery Dabia v. Hurrish Chunder Ohow- 
DHURY, 6 C. 594 = 7 C.L.R. 591. (7 W.R. 136, 

R.) [fl., 25 M. 431.] 

(15) — Decree against several dtfendants — 
Appeol by some—Reversal of whole decree — 
Restoration ot original decree on further appeal 
—Execntability of decree against non-appealing 
defendant — Limitation. —Where a decree passed 
against all the defendants in a suit was, on the 
appeal of all but one of them, reversed by the 
Sudder Court, and the suit as a whole dismiss¬ 
ed, and on appeal by the plaintiff, to which the 
non-appealing defendant was not made a party, 
the decree of the first Court was restored by tbe 
Privy Ccunoil, held that such decree was a valid 
decree and capable of execution against the 
non-appealing defendant, notwithstanding he 
was not a party to the appeals in tbe Sudder 
Court and the Privy Council. [O&.s., 19 A. 136.] 
Limitation for purposes of execution of the 
decree in the above case should be computed 
from the date of tbe decree of t.he Privy Council. 
KlSHEN 8AHAI v. THE COLLECTOR OF 
ALLAHARAD.4 A. 137 = A.W N. 1881, 152. 

(16) — Appeal to Privy Council — Costs — Prac¬ 
tice. — The costs awarded in sterling by Her 
Majesty in Council must be converted into 
Indian Currency at tbe rate of exchange for the 
time being fixed by the Secretary of State at 
the time when tbe order of Her Majesty in 
Council was made. MAHOMED ABDUL HYE 
v. GA.JRAJ Sahai, 25 C, 283 = 2 C.W.N. 89. (23 
O 357, F.) 

(17) — Civ* Pro. Code, 1^82, s, 610 — Costs 
awarded by decree of Privy Council , rate of 
exchange in estimating — * Fcr the Lime being,' 
meaning of —Under the last paragraph of 
e. 6i0 of the Code of Civil Procedure, the 
amount of costs payable must be estimated at 
the rate of exchange “ for tbe time being fixed 
by the Secretary of State for India in Council.” 
The word3 “for the time being” mean the year 
in which the amount is realised or paid, or 
execution taken out, and not the year in whioh 
the decree was passed. The rate of exchange 
being fixed yearly by the Secretary of State for 
India in Council, the proper rate of exchange 
to whioh the deoree-holders must be taken to 
be entitled would be the rate obtaining on the 
date of their application for execution. PARAM 
Sukh V. Ram Dayal, 8 A. 630 = A.W.N. 
1886, 249. [Diss., 23 C. 357.] 

(18)—S. 610, Civ . Pro. Code , 1882 —Rate of 
exchange — i% For the time being," meaning of — 
Court executing decree not entitled to award in¬ 
terest, if decree does not grant it. —Tbe word9 l ‘for 
the time being ” in s. 610, have reference only 
to the time at whioh the order of the Privy 
Council was passed. They do not refer to the 
time at which execution is taken out. (8 A, 
650, Disa.) According to s. 610, the amount 
expressed in sterling in the order of the Privy 
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Council, must be converted into rupees, accord¬ 
ing to the rate of exobange for the time being 
fixed by the Secretary of State. [ZP., 25 C. 
283.] Where the decree of the Privy Council 
has not awarded interest on costs, the Courts 
in this country ought not to allow such interest 
in execution. DAKHINA MOHUN ROY CHOW- 
DHURY v. 8ARODA MOHUN ROYCHOWDHURY, 

23 C. 357. (3 C. 161, P.C., F.) [R., 32 C. 494 

= 9 C.W.N. 372 = 1 C.L.J. 118.] 

-14.—Stay of Execution. 

See Civ. Pro. Code, 1908, O. XLI, RR. 5 
TO 8. 

(1) —Application by person not party to suit 
— Civ . Pro, Code, 1859. s. 230.—The Court will 
not interfere to etay execution upon the appli¬ 
cation of a person not a party to the suit, who 
claims immoveable property liable to be taken 
under the decree. The remedy of such a person 
is under p. 230 of Act VIII of 1859. KHEAT 
Chunder Ghose v. Prosunnomoyee 
Dassee, Marsh 478. 

(2) — Civ, Pro , Code , 1882, s. 545— Stay of 
execution . when can be ordered. — Under s. 545, 
Civ. Pro. Code, the Court has power only to stay 
execution. The words “ stay of execution ” 
cannot be extended po as to include a case in 
whioh execution has been completed. DHAR. 
RAM SINGH v. KlSHEN SINGH, 12 C.L R. 532 

(3) — Liability for wrongful execution — Secu¬ 
rity — Consent, — Kxecution will be stayed only 
on security being given or by consent. 8AGORE 

Chunder Chuckerbutty v. sherbourne, 

Bourke, O C. 103. 

(4) — Executio>i of decree by judgment-creditor 
— Stay of sale by judgment-debtor — Security .— 
In an appeal from tbe order of a Judge calling 
upon the judgment-debtor to give security before 
an order to stay a sale in execution of a decree 
of tbe High Court—whioh was tbe subject of an 
appeal to the Privy Council—should be issued, 
the appellant contended that, as the decree of 
the High Court might be reversed, it was for 
the lower Court to call upon the deoree-holder, 
not the judgment-debtor, to give security, 
Geld , that the decree of the High Court and of 
every Court muBt legally be presumed to be 
correct, till ruled by a superior Court not to be 
so, and, therefore, that the judgment-creditor 
was entitled to take out execution without secu¬ 
rity and that the judgment-debtor could not 
stay a sale without giving security. GUREEB 
HOSSEIN CHOWDHRY v. J. P. WISE, W.R. 
1864, Mis , 42. 

(5) — Execution of decree under appeal — 
Application for stay — Affidavits and counter- 
affidavits — Application when allowable. — A rule 
nisi was issued upon an application made by a 
judgment-debtor for stay of execution of the 
decree whioh was then under appeal. An affida¬ 
vit was filed in support of tbe application whioh 
stated that the deoree-holder was a man of no 
means and that the amount realized from him 
oould not be reoovered when the appeal ends in 
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his favour. The deoree-holder opposed the 
application but filed no counter-affidavit, arguing 
that it was not necessary under ss. 545 and 546 
of the Civ. Pro. Code. Held , that the affidavit 
for stay of execution not having been contradict¬ 
ed by any counter-affidavit, the rule nisi 
issued might be made absolute, but that, under 
ol. <c) of s. 545 of the Civ. Pro. Code, security 
should be given by the applicant for the due 
performance of the deoree that might be 
ultimately passed. FARIDUDDIN v. WlLAYAT 
Alii, A.W.N. 1888, 249. 

($)—Execution of decree — Appeal—Stay of 
execution — Pratice .—When a decree directing 
payment of money iB appealed against, by the 
party directed to pay. the appellate Court, on 
the application of the appellaut, should order 
execution of the deoree to be stayed so far as it 
directs payment, on his lodging the amount in 
Court, unless the other party gives security for 
the repayment of the money in the eveut of the 
deoree being reversed. If such eeourity be 
given by the successful party, then, Btay of 
execution should not be granted. DHUNJIBHOY 

Chowasji Umrigar v. Lisboa, 13 B. 241. 

( 7 ) —Interest on decretal amount during 
stay charged against judgment-debtor as 
compensation to decree holder .—When a judg¬ 
ment-debtor applies for stay of execution of 
the deoree against him, it is open to the decree- 
holder to ask the Court to make it a term of 
an order for stay that the judgment-debtor 
should pay into Court a sum sufficient to cover, 
not only the money decreed, but also any loss 
sustained by the decree-holder by reason of the 
execution being stayed ; but, if no such order 
is obtained by the deoree-holder, there is no 
precedent for the Court executing the deoree 
asesssing interest by way of damages against 
the judgment-debtor to compensate the decree- 
holder for loss occasioned by the stay. PlTAM 
MAL V. SARAH SUTHERLAND, A.W.N. 1890, 

104. 

(8) — Appeal—Execution, Stay of , aslced for — 
Security— Excessive nature . of security — 
Reasonable opportunity .—A judgment-debtor, 
asking to stay execution-proceedings pending 
appeal, was granted permission to do so on 
condition of giving seourity ; held that he 
should have reasonable opportunity for show¬ 
ing that the seourity demanded exceeded the 
amount awarded by the decree. MUSSAMUT 

Bahooria Doohma Komar v. Lalla 
JUMARUR LALL PAUREY, 20 W.R. 52 

(9) — Act X of 1859, s. 78— Payment of decretal 
amount and costs — Stay of execution beyond 
period of grace .—Execution of the decree in a 
suit for ejectment or oanoelment of lease may be 
stayed if the judgment-debtor pays the money 
into Court within the period montioned in 
8. 78, Aot X of 1859. The Court may also stay 
execution beyond the period of grace specified 
in this section. NUBOKRISTO MOOKERJEE v. 
RAMESSUR GOOPTO, 18 W R. 412, Note. [ F ., 
18 W.R. 412 ; ExpL, 22 W.R. 460, 23 W.R. 50; 
R„ 26 C. 639.] 
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(10) --Sta?/ of execution of decree pending appeal 
—Stay upon security being furnished—Security 
condition precedent—Exercise of Court's discre¬ 
tion to give time--Practice. —Where, in execution 
of a deoree pending appeal, a stay was ordered 
by the appellate Court on defendant’s furnish¬ 
ing security, held that such an order should 
not be construed as entitling the defendant to 
an indefinite period of time to keep open the 
opportunity to file the security and so admit of 
an indefinite stay of proceedings without the 
precedent condition for the stay being satisfied. 
Madan Lal v. Rasul Baksh, A.W.N. 
1888, 84. 

(11) — Act VIII of 1869 ( B.C. ), s. 52— Act Xof 
1859, s 78— Court's discretion to stay execution. 
—The Court can, in its discretion,stay execution 
on other grounds than those on which it is bound 
to do so uoder s. 52, Aot VIII of 1869 (B.C.). 
A decree-holder obtained a decree for arrears of 
rent for two years and for part of the third 
year. Subsequently he instituted another suit 
against the judgment-debtor for the balance of 
rent on account of the last mentioned year, and 
obtained a deoree. There was also in the latter 
case a prayer for the tenant’s ejrotment, and 
the decree-holder adduced the former decree as 
evidence of the existence of the arrear. The 
first Court, after serving notice, upon the judg¬ 
ment-debtor to make any objection be might 
think proper as to why he should not be eject¬ 
ed, held that the tenant was liable to ejectment, 
inasmuch as he had not paid in the amount of 
the decree within 15 days. On appeal, the 

1 Judge was of opinion that, as the decree was 
ex parte and the case peouliar, he ought to 
exercise the discretion vested in the appellate 
Court and felt supported by the ruling in 18 
W.R. 412, footnote. Held % with reference to 
Act VIII of 1869 (B.C ), s. 52, and the wording 
of Act X of 1859, s. 78, that the Judge had 
discretion to extend the time, and under the 
circumstances, was right in his exercise there¬ 
of. Rao Banee Ram v. Ramnath Shaha 
KOYAL, 10 B.L.R., App., 2 — 18 W.R. 412. (2 

Wyman 75 = 18 W.R. 42, footnote, F.) 

(12) — Appeal from decree — Decree-holder 
undertaking by security bond to restore property 
if decree reversed or modified—Construction of 
bond. — Where a decree-holder, pending appeal, 
gives a security-bond, undertaking, if the deci¬ 
sion of the first Court is reversed or modified 
by the appellate Court, to make good any 
property taken by him in execution, the efieofc 
of the undertaking would be that, if the 
appellate Court decided that, the claim of the 
creditor was in whole or in part untrue, 
and in that respect reversed or modified the 
decision of the Court below, then the creditor 
would be bound to make good to the other 
party anything which would be taken in re¬ 
spect of the amount so found not to be due; but 
he did not undertake to conform to a mere 
direction as to the manner in which the deoree 
was to be excouted, when that direction oame 
too late to be acted upon ; the seourity bond 
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would have to be construed equitably, and 
under any oircumstanoe, considering the re¬ 
lation between the parties and creditor and 
debtor, the plaintiff would not be entitled to 
recover anything, unless it were shown that he 
has sustained damage. ShuryuttoobIjAH 
MIBDHA V. TEETA GAZEE HOWIjADAR, 2l 

W. R. 82.. 

(13) — Execution—Cost of advertising .—The 
execution of a decree could not be withheld and 
sale abstained from because the decree-holder 
refuses to pay the costs of advertising, which 
are not required to be paid in advance. KlSTO 
KISHOR GHOSE V. SOORJONATH SIRCAR, 10 
W.R. 384. 

(14) — Suit for possession by defendant — 
Previous ejectment decree against defendant — 
Stay of Execution .—Case where it was held 
that the scatement of the defendant that he 
has brought another suit to get his right to 
possession declared furnished no ground for 
staying execution of a decree for ejectment. 

Mahomed Horsein Khan v. Dooti ali 

Khan, 20 W.R. 393. 

(15) —Sale of property in execution of decree 
— Decree-holder privately purckas'ng property 
—Application for stay of sale—Court not bound 
to stay 3ale. — The Court is not bound to stay 
a sale of property going on under its order at 
the instance of the deoree-bolder, because the 
decree-holder desires that it should be stayed 
on the ground that he has made a private 
purchase of it. (Innes , J., dissenting.) Per 
Innes , J ; — When an adjustment is alleged by 
the judgment-oreditor and the Court is asked 
to aot upon it, it must record satisfaction to 
the amount stated to have been satisfied, 
and stay any process of execution which the 
judgment-oreditor may in consequence of the 
adjustment desire to have stayed. A. V. Nara- 
8IMHA APPAROW NaIDU V. K. VENKATA- 
KRISTNIA, 3 M H C. 410. 

(16) —Execution — Injunction restraining exe¬ 
cution proceedings—General prayer tor relief — 
Control of execution proceedings — Equity .— 
X and Y were joint owners of an estate. On 
X’s default in paying the revenue, Y borrowed 
money from C on mortgaging her own share, 
paid off the arrears and sued X for contribution, 
praying that the debt might be made a first 
charge on the property for which ♦he money 
was paid. Pending this suit, X again made 
default, and the estate whr sold by auction and 
purchased by K (defendant) *' subject to all 
incumbrances.” K also obtained an assign¬ 
ment of the above mortgage. Subsequently, 
the deoree for contribution was made in favour 
of ^ who now assigned it to R. R applied for 
and obtainod an order for execution of the 
deoree and attached property other than the 
estate sold for arrears of revenue belonging to 

X. Subsequently, the assignee R and the 
mortgagee C in consideration of K executing 
a patni of the estate formerly held by X to R 
and O, entered into an agreement with the 
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auction-purchaser (K) that they would not 
proceed to realise the deoree or enforce the 
mortgage against the joint estate in his hands, 
but would release K from all liability and 
would not take any proceedings in any Court 
against K and the property in his hands oharged 
j under the deoree, and, further, would entrust 
the whole nonduot of the execution proceedings 
to K. In pursuance of this agreement, the 
assignee and the mortgagee executed a release 
in favour of K, and K also granted a patni 
lease in favour of the mortgagee, either for 
himself or for himself and benamidar of 

the assignee. The assignee fR) subsequently 
abandoned all previous execution proceedings 
and transferred his deoree to High Court for 
exeoution against certain properties left by the 
defaulting joint-owner (X) in Calcutta, The 
defaulting owner’s son (bis father being dead) 
now objected to execution being taken against 
the Caloutta property, and filed a suit against 
R and K in which, after paying into Court the 
deoree amount due to the assignee (R), he 
asked for an injunction to stay all further 
execution proceedings and to be allowed to 
stand in the shoes of R. the assignee, and to 
realise the decree amount from the estate of 
his father (X) in the hands of the defendant 
purchaser (K), notwithstanding the agreement 
between (K), (R) and (C), the mortgagee. 

Held that, inasmuch as it appeared that R 
derived some benefit out of the lieu directed by 
the deoree, which benefit the plaintiff might be 
entitled to have valued at the bearing and the 
value set against the decree, although there 
was no specific prayer for such relief in the 
plaint, the Court would grant the injunction to 
: stay the proceedings. KRISTO MOHINI DASEE 

v. Kally Prosunno Ghore. 6 C. 485 = 8 C. 

L.R. 43. 


(17) — Act XX1IT of 1861, s. 36 — Property 
given up for execution — Security for the res¬ 
titution of property subsequently — Validity .— 
After the suit property has been given over to 
the execution of a deoree to ths plaintiff, 
s. 36 of Act XXIII of 1861 does not permit the 
Court to exact security from the plaintiff for the 
restitution of such property, in the event of a 
successful appeal. MANSUKRAM PURSHOTAM 
v. JAYAREVOHU, 7 B.H C , A.C , 122. 

(18) — S, 36, Act XXIII of 1861 — Staying 
execution of decree or requiring security of 
decree-holder , Conditions lor. — For staying 
exeoution of a decree or requiring the decree- 
holder to give seourity under s. 36, Aot XXIII 
of 1861, probable cause must be previously 
shown of the judgment-debtor’s inability to 
recover the money, should the decree be revers¬ 
ed. SUKHEE MONEE DEBIA v. BROJORAJ 
MOOKERJEE, 17 W.R. 69. 


cution 
s. 338 


— rcr iuu oj appeal noc expired .—Undi 
b. ooo of Aot VIII of 1969, exeoution of 
deoree cannot be stayed for the simple reaso 
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that the period of appeal has not expired. THE 

Deputy Collector of the Sonthai# 
Pergunnahs v. Binode Ram Sein, 5 W.R., 
Mis , S3. 

( 20 ) —Ground for staying execution sale .— If 
the day fixed for sale be very near to the latest 
sale day for the paymeut of the Government 
revenue, it is no sufficient cause for staying a 
sale in execution. AHMED REZA v. KHUJOO- 
RUNISSA, 13 W.R, 281. 

( 21 ) — Suit against Government servant as 
such — Personal decree —Defendant ceasing to 
be Government servant — Execution — Decree, 
Validity of , not to be questioned in execution ,— 
Where, in a Buit brought against a Government 
servant as such, a decree was paseed against 
him as being personally.responsible for the claim 
and no appeal was preferred and the decree 
became final, the decree may by executed 
against him even though he is no longer in the 
service of the Government. The validity of a 
decree cannot be questioned except on the 
ground that the Court whioh passed it had no 
jurisdiction to make the same. CHOWDHERY 

Mahomed Tukee Beg v. Wallis, 2 Agra. 
Mis , 5. 

(22) —High Court's oriqinal side decree—Stay 
of execution by Principal Sudder Amin — Appli¬ 
cation for new trial on ground of ex parte 
decree .— The execution of a decree of the High 
Court on ifs original side may be stayed by a 
Mofuesil Court (that of the Principal Sudder 
Amin) in order that the judgment-debtor may 
apply for a new trial, on the ground of the 
decree having been obtained ex parte , without 
his knowledge. MlRTOONJOY CHUCKERBUTTY 

v. John Cochrane, 8 W R. 202. 

(23) — Appeal — Delay—Stay of execution re¬ 
fused — Case where stay of execution was 
refused there being uothing beyond the fact of 
an appeal, and there having been great delay 
on the applicant’s part. 8.J. LESLIE v. The 

Land Mortgage Bank of India, 17 W.R. 
160. 

(24) — Civ. Pro. Cede, 1882, s. 546— Grant 
of injunction pending appeal in another suit , 
—The section only relates to staying pro¬ 
ceedings in execution by the Court whioh 
passed the decree, in which the proceedings are 
pending. That Court has a right, under 
certain circumstances and conditions, to stay 
the execution of its own decrees, while those 
decrees are under appeal. IF , 21 C. 561 ; 
Appr. % 15 A. 196 = 13 A.W.N. 1891-99, Comment- 
ed upon. 12 C. 515 ; R , 8 C.W.N 38?. 11 G.V7. 
N. 1030 = 6 C.L.J. 298 = 31 C. 1037, F B.] But 
a Court has uo right to restrain a deoree-holder 
from executing his decree, merely on the possi¬ 
bility of the appellate Court reversing the 
deoision of such Court in another suit, institut¬ 
ed by some of the judgment-debtors, relative 
to their rights in the deoretal property, 
although it had a right, while the questions in 
that suit were awaiting trial before it, to 
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restrain the defendant (deoree-holder) by an 
interim order upon him personally, from 
enforcing bis decree in the former suit, GOS- 

sain Money Puree v. Guru Pershad 
8INGH, 10 C. 146. [F., 21 c. 561 Appr. % 16 

A, 196 = A. WN. 1893, 99 ; Commented upon , 
12 C. 515; R , 8 C.W.N. 381, 11 C.W.N. 
1030 = 6 C.L.J. 298 = 34 C. 1037, F.B.] 

(25) —Stay of execution pending suit between 

decree holder and judgment.debtor —Civ, Pro, 
Code, 1882, s, 243.—8. 243, Civ. Pro. Code, pro¬ 
viding for stay of execution pending suit between 
decree-holder and judgment-debtor,is applicable 
only to those cases where the execution and the 
suit are pending in the same Court aud between 
the same parties, and not to a case where the 
suit between the judgment-debtor and the holder 
of the decree had been decided by the Court 
executing the decree and was pending in the 
Court of appeal. GUEST v. MCGREGOR, 41 
P.R. 1904. (6 N.W.P. 181, 7 A. 73, 10 A. 389, 

20 M. 366, R.) [ Rel . on, 82 P.R. 1910.] 

(26) —Act VIII of 1859, s. 338 —Slay of 
execution pending ap)peal .—Pending the deter¬ 
mination of a miscellaneous regular appeal to 
the appellate Court, against the order of the 
Court of first instanoe, refusing to postpone a 
sale in execution of a deoree, the appellate 
Court has power, under s. 338 of Aot 1859, to 
stay execution. HARSHANKAR PERSHAD, 
In re, 1 A. 178, F.B. [R., 28 O. 734.] 

(27) — Ss. 244 (c), 545, 647, Civ. Pro. Code , 
1882 —Stay of execution—Appeal from order in 
execution pending .—The appellate Court can 
stay execution, during the pendenoy of an 
appeal before it from an order in execution. 

Pasupathi Nath Bose v. Nanda Lal 
Bose, 28 C 734 = 5 C.W N. 67. (1 A. 178, 

F.B., ll W.R. 494, R.) 

(28) — Decree—Application for stay of execu¬ 
tion—Act VIII of 1859, s. 338.—Application for 
Btay of execution of a decree, an appeal from 
which has been filed, should, under Act V T 1II of 
1859, 9- 338, be made to the Court of appeal and 
not to tho Court whioh pag a ed the deoree under 
appeal. ABBASSEE BEGUM v. MAHARANEE 
RAJ ROOP KOOER, 1 C.L.R. 368. 

(29) — Civ . Pro. Crde , 1882, s. 546 ( = O. XLI, 

r. 6, new Code)—Execution of money decree — 
Appeal from decree — Application to stay sale of 
immoveable property in execution, to be made to 
Court that passed the decree .—An application 
under s. 546, Civ.Pro.Code, to stay the execution 
of a decree for money against which decree an 
appeal is pending, and in execution of whioh 
decree an order has been passed for the sale of 
immoveable property, should be made to the 
Court whioh passed the deoree, and not to the 
appellate Court. In the matter of the petition 
of MURADUN-NISSA. 15 A. 196 = A.W.N. 1893, 
99. (11 C. 146, R.) [F., 8 0.W.N. 381 ; R. t 

34 C. 1037, F.B. = 11 C.W.N. 1030 = 6 C.L.J. 
298.] 
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(30)— Civ . Pro. Code ♦ 1882, ss. 545, 646— 
Unappealable decree — Stay of execution. —These 
Beotion9 do not apply to the stay of exeoution 
of an unappealable decree. A Court, after the 
passing of a final unappealable decree and before 
granting an application for a review of judg¬ 
ment, cannot order a stay of execution of the 
decree. A stay of exeoution or an injunction 
granted ex parte may be varied or set aside by 
the -Judge who ordered it. AMIR HASSAN v. 
AHMAD ADI, 9 A. 36. 

(31) — Civ. Pro. Code , 1882, s. 243 ( = O. XXI, 

r. 29, new Code\—O der for stay of execution 
of decree — Appealability — Court's power under 
the section not confines to its own decrees .—An 
order passed under the section, for Btay of exe¬ 
cution of a decree pending a suit between the 
judgment-debtor and the decree-holder, is 
appealable. (7 A. 73, 13 O. Ill, F.\ 9 C. 214, 
Disappr.) [F., 20 M. 366, 3 O.C. 42.] A ! 
Court in exercising its powers under s. 243 of 
the Code is not limited to its own decrees, and 
such powers do apply also to decrees passed 
either by a Court of co-ordinate jurisdiction, 
or by a Court of appeal. KASSAMAD v. GOPI, 
10 A. 389 = AWN. 1888, 31. (8 W R. 392 

Commented on A- Disappr ; 6 A. 351, 7 A. 24, 
13 C. Ill, R.) [F., 130 P.R. 1908 = 205 P L.R. 
1908 ; R. % 41 P R. 1904 = 59 P.L R. 1904.] 

1 

(32) —Fxecution case not before Judge — Pre- 1 
cepi to be sent to subordinate Judge—Party 
entitled to proper execution. —Case where it was 
held that a District Judge had no authority in 
certain proceedings ia exeoution of a decree in 

a oase not before him, to direct a preoept to be 
sent to a Subordinate Judge, upon which pre- ; 
oept the latter stayed execution, and where the 
Subordinate Judge was reminded that a decree- 
holder coming and asking for execution of his 
deoree was entitled to have that decree properly 
executed. T. C. BARLOW v. MOULVEE 
ABDOOD HAGE, 17 W.R. 341. 

(33) — Civ. Pro . Code (XIV of 188J) — Stay 
of execution of dpcree of Subordinate Court , 
when no appeal — II can be ordered . — A obtained 
decrees against B, in the 8ub Divisional Court 
of C, and attached before judgment some timber 
and paddy ; D applied to have the attachment 
set aside on the ground that they were mort¬ 
gaged to him. The application was dismissed. 

D then sued on his mortgage in the District 
Court, making A party. The suit was dismissed 
and D appealed. When the appellant applied 
for removal of the attachment, the Sub-Divi¬ 
sional Court allowed him to retain and sell the 
property on his giving a bond for R3. 5,500. A 
applied for exeoution of his deoree by an order 
on D to pay the amount of his bond into Court. 
Execution was stayed by the Sub-Divisional 
Court pendiug the abovementioned suit in the 
District Court, but a further stay was refused 
by the Sub-Divisional Court, pending the appeal 
against the decree of the District Court. The 
appellant then applied to the Chief Court for 
stay. Held t that s. 545, Civ. Pro, Code, did not 
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apply, because the deoree, execution of which was 
sought to be stayed, was not the one appealed 
against, and that the Court had no inherent 
power to stay the execution. SAVAPATHI 

Chetty v. Mg. SEIN, 9 L.B.R. 124 = 4 Ind. 
Cas. 309. 

(34) —Appellate Court reversing decree in plain¬ 
tiff's favour—Staying execution of its own decree 
— Civ. Pro. Code , 1859, s 338.—It is the duty of 
an appellate Court reversing a decree in favour 
of the plaintiff in a suit not to stay exeoution of 
its own deoree under s. 338 of Act VIII of 1859. 
Order of District Court staying execution 
under such oiroumstanoes set aside. KAVASJI 
v. DHONDIRAJ, 10 B.H.C 411. 

(35) —Execution of decree — Civ. Pro. Code , 

ss. 244, 545, 588 — Order staying execution — 
Matter relating to execution — Appeal .—The 
provisions of s. 244 of the Civ. Pro Code are 
applicable alike to the Court executing a decree 
and to the Court to which it is sent for 
exeoution, (N.W P. 1874, 181, R.) [Z?., 59 

P.L.R. 1904 = 41 P R. 1904, 156 P.L.R. 1905, 
130 P.R. 1908 = 205 P.L.R. 1909.] An order 
staying execution of a decree, whether passed 
by the Court which passed the deoree, or 
by the Court to which the deoree is sent for 
exeoution, is a “ question arising between the 
parties to the suit in which the deoree was 
passed, and relating to the execution ” thereof, 
within the meaning of s. 244 (c), and as suoh 
appealable, irrespective of the provision of s. 588 
of the Civ. Pro. Code. GHAZIDIN v. FAKIR 
BvKHSH, 7 A. 73 = A W,N. 1884, 226. (7 C. 

733, 8 C. 477, F ) [F., 12 C. 624, 13 C. Ill, 

10 A. 389. 20 M. 366 ; Appr. t 11 B. 57 ; R. % 2 
S.L.R. 2 4.] 

(36) — Civ. Pro. Code , Act VIII of 1859, 
s. 209 — Transmission of decree for execution — 
Suit by judgment-debtor against decree-holder — 
Stay of execution, — It is provided by the latter 
part of s. 209, Civ. Pro Code, that whenever 
a suit shall be pending in any Court, against 
the holder of a decree of suoh Court, by the 
person or persons against whom the deoree was 
passed, the Court may, if it appears just and 
reasonable to do eo, stay execution of the decree, 
either absolutely or on such terms as it may 
think just, until a decree shall be paasod in the 
pending suit. On a comparison of various 
sections of the Civ. Pro. Code, it is clear that 
the powers as to stay of exeoution oouferred by 
the Civ. Pro. Code, upon the Court whioh 
passed the decree, are analogous to similar 
powers conferred by the Code upon the Court to 
whioh the decree is sent for execution, both 
such Courts having in common the qualifica¬ 
tion of beiDg “ the Court executing the deoree.” 
The powers are similar in kind, though different 
in minor details. Indeed, so strong is the 
analogy that the provisions of a. 209, whioh 
relate to stay of exeoution pending suit between 
the deoree-holder and the judgment-debtor, 
would seem to be common both to the Court 
whioh passed the deoree and the Court to whioh 
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it is sent f^r execution. COOKE v. MUSSUMAT 
HI9EBA Beebee, 6 N.W P. 181. [ F. 9 130 
P.H. 1908 = 205 P.L.R 1908 ; JR., 7 A. 73 = 
A.W.N. 1884, 226, 41 P.R. 1904.] 

(37) — Execution of decree — Powers of Court to 
which decree is sent for execution — Civ. Pro. 
Code , ss. 229, 239. -- The powers of a Court, to 
which a dec*' 50 has been transmitted for execu¬ 
tion, are confined to t he execution of the decree. 
It cannot question the propriety or correctness of 
the order directing execution, nor can it, under 
s. 239, Civ. Pro. Code, stay execution, exoept 
temporarily. Ram Lad v. P.ADHEY LAD, 7 
A. 330 = A.WN. 1885, 21. 

(38) — Power ting Court to stay execu¬ 

tion of portion of decree. — A Court, executing a 
decree is bound to exeou e it in the shape in 
which the decree comes before it and has no 
authority to stay the execution of any portion 
thereof. PARKHIT v CHmMRA, 13 C.P.L.R. 
134. (22 W.R. 460, 23 W.R. 50, F.) 

(39) — Application to Court executing decree — 
Duty of Court. —Ut l /, that, on prima facie good 
grounds being shown to exis f in a proper case 
for staying efe^u'ion of a decree, the Court exe¬ 
cuting the decree m^y well grant to the judg¬ 
ment-debtor reasonable time for applying to a 
higher Court for an order for stay of execution. 

Bhan Singh v. Hukam Singh, 52 P.L.R. 
1909 = 83 P. W.R 1909=4 Ind. Caa. 552. 

(40) —Questions raised in exeuction — Act VIII 
of 1859, ss. 284 and 290.—A judgment-debtor 
contended that the oaiance due on a decree of 
the High C^urt sent tor execution under s. 284, 
Act VIII of 1359, was lo-s than that for which 
execution was sought ; held that, the Judge had 
no jurisdiction to enquire into the question, 
but might, under s. 290 stay execution, pend¬ 
ing a reference to the H'gh Court. IvISHUB 
CHUNDER PAUL *v. KHELAT Chunder 
GHOSE, 9 W.R. 381. 

(41) — Application by judgment-debtor for stay 
of execution of apvedale decree — Executing 
Court not to eriquire it notice of appeal served. 
—On the application of a judgment debtor for 
execution of an appellate Court’s decree to be 
stayed, the Court executing the decree could 
not enquite into the question whether any 
notice was served upon the applicant before the 
appeal judgment was passed. MUSSAMUT 
MUKHDOOMUN v. BHUGWAN D.\SS, 24 W.R. 
38. 

(42) — Stay order by competent Court— Execu¬ 
tion application cannot be struck off .—When an 
order has been issued by a competent Court that 
execution be staved, its legal effect is limited 
to suspending the execution or temporarily 
keeping it in abeyance. There is no section of 
the Oiv. Pro, Code, which authorizes the Civil 
Courts to strike off an application for execution 
of their own motion when it is held in abey¬ 
ance for a time. Notwithstanding the action 
of the Court in striking off the application for 
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execution in such cases, it is still pending in 
the contemplation of the law PAPAMMA v,, 

Venkatappayya, 3 M.L.J. 298. 

(43) — Decree charging immoveable property — 

Execution—Civ. Pro. Code , 1877, s. 326.— 

Where a decree directs the sale of immoveable 
property in pursuance of a contract specifically 
affecting the same, s. 326 of the Civ. Pro. Code, 
1877, is not applicable so as to enable the 
Court to stay or postpone the sale of such pro¬ 
perty, or to authorize the Collector to make 
arrangements for the satisfaction of the decree. 
BHAUWAN Prasad v. SHEO Bahai, 2 A. 856. 

(44) — Scheme tor satisfying decree without 
public sale of attached prcpe ty—Discretion of 
Court — Civ. Pro. Code , .s. 326. — On a proposal 
made to a Civil Court by the Collector, under 
s. 326 of the Civ. Pro. Code, of a scheme for 
the satisfaction of the decretal amount, without 
bringing the attached property to sale, it is 
perfectly in the discretion of the Court whether 
or not to sanction such proposal. It is the 
duty of the Court to hea7 any objections thereto 
that may be advanced by the decree-holder, 
aud if the Court i9 not satisfied, on so hearing 
the decree-holder, of the feasibility of the pro¬ 
posed scheme on anv ground, it ought, in the 
exercise of its discretion, to refuse its sanction. 

Huro Prosad Roy v. Kali Prosad Roy, 9 
C. 290, F B. [R , 121 P.L.R. 1906 = 63 P.R. 
1906.] 

(45) — Temporary stay of warrant of execu¬ 
tion — Right to execute at a subsequent time not 
prejudiced. — A decree-holder’s act in granting 
his judgment-debtor the indulg°nce of a tem¬ 
porary stay of the warrant of execution issued 
to enforce the decree does not prejudice his 
right to execution at a su bscque^ t time. 
M. BUTCH PINNER v. RAYUDU, 5 M H C. 283. 

(46)— Decree-holder liable under cross-decree — 
Assignment of decree — Cond.itions —Case where 
it was held that a decree, holder liable to thejudg¬ 
ment-debtor on account of a cross-decree could 
not assign his decree, until the respective lia¬ 
bilities of the two parties should have been 
settled. JODOONATH ROY v. RAM BUKSH- 
CHULUNGEE, 8 W.R 202. 

(4 7) — Enhancement of rent ,D ter ee for—Appeal, 

— Case whore it was held that a Judge aoted 
illegally in refusing to deoree rent at enhanced 
rates, merely because the original judgments, in 
which these enhanced rates were fixed, had 
been specially appealed against to the High 
Court on a point of law. MR. L. THEODORUS 
v. MOULVI ABOOL HURKUT AMEENOLLAH, 

W.R. 1864, Act X, Rul. 106. 

See BEN. ACT X OF 1859, s. 78, 1 N.W.P. 
89. 

See BEN. ACT VIII OF 1869, s. 52, 5 C. 906 
= 6 C.L.R. 239. 

See APPEAL— ORDERS, 11 BgH.C. 151, 

12 C. 624. 
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The Court fco whioh an application for—has 
been made has no authority to execute it when 
a superior Court has ordered that execution 
Bhall be stayed— See ClV. PRO. CODE, 1908, 
'O. XLI, rr. 5, 6, e. 104. O. XLIII, r. 1, 3 O.L. 

J. 67 = 33 C. 927. 

8ale of immoveable property in execution of 
money-decree—Jurisdiction of appellate Court 
in which appeal pending to stay sale— See ClV. 
Pro. Code, 1908, O. XLI, rr. 6, 5, s. 107 
(2), O. XXII, r. 11, 11 C.W.N. 1030, F.B. = 6 
C.L.J. 298 = 34 C. 1037. 

Of decree bafote admission of appeal to 
Privy Counoil—Jurisdiction — See ClV. PRO. 
CODE, 1908, O. XLV, r. 13 (2) (c). 6 M.L.T 
309 = 20 M.L.J. 140 = 4 Ind. Gas. 106. 

Decree—Stay of execution — Appeal— See 
CONTEMPT OF COURT, 10 C.L.J. 631 = 4 Ind. 
Cas. 746. 

See Deposit in Court, 2 C.L.R. 206. 

Effect of order staying— See MORTG AGE — 
GENERAL, 2 Ind. Cas. 265. 

Court'd order staying, effect of sale by 
officer in contravention of — See PRE-EMPTION 

—Miscellaneous, 9 O C. 289. 

See Res Judicata—Relief not Grant¬ 
ed, 4 B H.C. a.C. 81. 

-13.—Step-In aid of Execution. 

See Limitation act. 1903, art. 182— 
Step-in-aid of Execution. 

- —16.—Striking off Execution proceedings. 

(1) — Str iking off execution proceedings and 
attachments , Effect of—Conveyance by judgment- 
debtors .—The prohibition against an alienation 
pending an attachment avoids a conveyance 
only as against the execution creditor or some 
porson claiming under him. If an attachment ! 
has been permanently struck off and a now 
attachment beoomes neoessary, an alienation ! 
by the judgment debtor between the two attach¬ 
ments will bo valid. In India, the striking an 
execution proceeding t ff the file is an aoi which 
may admit of different interpretations according 
to the circumstances under which it is done. 
Accordingly a general rule which would govern 
all oaaea cannot be laid down; but when a very 
long time has elapsed betweeu the original 
execution and the date at whiohfit is struck off, 
it should be presumed that the execution was 
abandoned and ceased to be operative unless 
the ciroumstances are otherwise explained. 
PUDDOMONEE DOSSEE v. ROY MUTHOORA 
NATH Cho\vdhry,12 B L.R. 411, P.C. =20 W. 
R. 183. [F , 20 W.R. 418, 24 W.R 36, 24W.R. 
56, 23 A. 114, 9 C.L J. 443 = 13 C.W.N. 533 = 

1 Ind. Cas. 57 ; Appl. t 25 W.R. 513; R ., 21 O. 
354, 17 M. 58 = 3 M.L.J* 211, 17 M. 180, 16 A. 
133 = A.W.N. 1894. 133, 1 C.W.N. 617, 9 C.L. 

J. 239. 

(2) —Alienation pending attachment — Strik¬ 
ing off execution case, iffect —A deed of sale 
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conveying property, if executed while the pro¬ 
perty is under attachment, cannot afterwards 
be made valid by the release of the property. 
The striking off of the execution case does not 
do away with an attachment once made, unless 
the attachment is expressly abandoned by the 
party at whose suit it was issued. MAHARAJA 

i Dbiraj Mahatab Chand Bahadur v. Sur- 

NOMOYEE DOSSEE, 12 B L.R. 414, Note=l3 
W.R. 222. [£>., L.B.R. 1893—1900, 340 ] 

1 (3) — Striking off execution proceedings — 

Effect— Continuance of attachment under exe¬ 
cuted decree .—The striking off of an execution 
proceeding affeots only the files of the Court 
! and the application for sale, and does not inter¬ 
fere with the continuance of any attachment 
under the decree which is executed, 8YUD 

| Nadir Hossein v. Pe \roo Thovildarinee, 

j 14 B.L R 423, Note=19 W.R 235. [id, 19 A. 
482 = A.W.N, 1897, 124.] 

| 

-17. — Transfer of decree for execution — 

Execution out of Court’s jurisdiction. 

I 

(1) — Decrees passed by British Indian Courts , 

! whether could oe sent for execution to Courts out 
\ of British India. — The Courts of British India 
have no jurisdiction to send t.hoir decrees for 
execution to any Court not situate in British 
India. KaSTURCHAND GUJAIi v. PARSHA 
MAHAR, 12 B. 230. [F. , 29 G. 400 = 6 C.W.N. 

573 ; R., 34 O. 576=11 C.W.N. 622 = 6 C.L.J. 
80 ] 

(2) —Power of British Courts in India to 
send decrees to Courts not in British India — 
Ss. 229-A, 229-B. Civ. Pro. Code. 1882. — Under 
ss. 229-A and 229-B, Civ. Fro. Code, 1882, no 
decree of a Civil Court in British India can bo 
sent, by such Court, for execution into a terri¬ 
tory such as Mavoorbunj, without prior notifi¬ 
cation in tbe India Gazette as specified in these 
sections KATAN MaHANTI v KHATOO SAHOO, 
29 C. 400 = 6 O W N. 373. (1*2 B. 230, R.) 

(3) — Simultaneous execution of decree in two 

or more districts .— A decree may be simul¬ 
taneously executed in two or more districts. 
Krishtokishore DUTT v. ROOP Lall 
Dass, 8 C. 687 = 10 C.L.R. 609. (14 M.I A. 

529 = 30 B.L. R. 214, F.) [R , 13 C.P.L.R. 169, 
1 C.L J. 315. 28 M. 466= 15 M.L.J. 116, F.B.] 

(4) —Transfer of decree —When transfer to be 
made. — A decree should be transmitted to 
another Court for execution only if it cannot 
be executed within tbe jurisdiction of the Court 
which passed it. There is no intermediate 
procedure between these two. THE MAHA¬ 
RAJAH OF BURIJWAN v. SREE NARAIN 
MlTTER, 9 W.R. 346. 

(5) Civ. Pro Code, 1859, s. 284— Transfer of 
decree for execution to another Court where com¬ 
plete execution possible—Certificate of transfer — 
Jurisdiction Under s. 284, Act VIII of 1859, the 
granting of a certificate transferring a deoree 
for execution to another Court is proper* when 
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-17.—Transfer of decree for execution 

— Execution oat of Court's jurisdiction 

— continued. 

it appears that the decree cannot be completely 
executed by the sale of the property within 
the jurisdiction of the Court whose duty it is 
to execute it, but that it could be so executed 
by the sale of the property in a different 
district. KALEE DOSS GHOSE v. LALL 

Mohun Ghose, 19 W.R. 307. 

(6) — Transmission of copy of decree to another 
Court for execution—Execution by transmitting 
Court of same decree .—A Court transmitting a 
copy of a decree for execution in another Court 
cannot itself execute it, before it is certified 
and returned. KHOOSADA V.MUSUDDA SINGH, 
49 P R. 1869. 

(7) — Ss. 224, 226, Civ. Pro. Code , 1882 — 
Oyd t forwarding decree to subordinate Court — 
Signature of District Judge .—An order, under 
9 . 228, Civ. Pro. Code, forwarding a decree for 
execution to a subordinate Court by the District 
Judge, need not be signed by the latter himself. 
If Buch forwarding order is not signed by the 
Judge himself, but purports to have been 
signed by his Sberistadar by order of Court,” 
the absence of the Judge’s signature does not 
vitiate the proceeding. JOGENDRA CHANDRA 

Ghose v. Mahesh Chandra Dutta, 23 C. 

480. 

(8) — Civ. Pro. Code, 1882, s. 223 — Construc¬ 
tion — Transfer of decree for execution. — S. 223, 
which declares that the Court which passes a 
decree may, on the application of the decree- | 
holder, send it for execution to another Court , 
should be interpreted to mean another Court 
having jurisdiction and competent to execute- 
that decree, having regard to the amount or 
value of the subject-matter of its ordinary juris¬ 
diction. Durga Charan Mojumdar v. 
Umatara Gupta, 16 C. 465. (7 M. 397. Diss.) 
[F.. 9 P R, 1901= l P.L R. 1901, F.B., U.B R. 
1902—1903, Vol. II, Execution of decree, & ; 
Diss. t 17 M. 309 ; f?., 15 M. 345.] 

(9) — Civ. Pro. Code, ss 25. 223— Madras 

Civil Courts Act , 5. 12 — Jurisdiction—Execu¬ 
tion of decree cf superior Court. —As in suits, so 
in execution proceedings, the competent forum 
is ordinarily that indicated in s. 12 of the Civil 
Courts Act, but in the five cases mentioned in 
s. 223, Civ. Pro. Code, special reasons exist for 
departing from that rule and creating a special 
or extraordinary jurisdiction. The condition 
as to the jurisdiction of the inferior Court to 
which a suit can be transferred under s. 25, Civ. 
Pro. Code, is omitted from s. 223 of the Code 
for the special reasons mentioned therein* 
BHANMUGA PlLDAI v. RAMaNATHAN Chetti, 
17 M. 309 = 4 ML.J. 91. [7 M. 397, F ; 16 C. | 

457,16 0. 465, Diss ) [Diss , 9 P.R. 1901 = 1 
P.L.R. 1901 ; ft., U.B.R. 1902—1903, Yol. II, 

Execution of decree, 5, 1 N.L.R. 39.] j 

% 

% . * # + % K j 

(10) — Mad . Civ. Courts Act , s. 12, cl, 11— 
Jurisdiction of Munsifs Court—Execution of 
decree of superior Court — Civ . Pro . Code , 


Execution of Decree— continued. 

■ 17.—Transfer of decree for execution 
—Execution out of Court’s jurisdiction 
— continued. 

s . 223.—Although by the Civil Court’s Act, 
1873, the ordinary jurisdiction of Muneififs is 
limited, in suits and applications of a civil 
nature, to those iu which the subjeot-matter 
does not exceed Rs. 2,500 iu value, yet under 
8. 223, Civ. Pro. Code, a Munsiff’s Court has 
jurisdiction to execute a decree transferred to it 
lor execution, although the suit in which the 
decree was passed was beyond the Court's 
jurisdiction. NARASAYYAv. VENKATAKRISH- 
NaYYA, 7 M. 397. [ Diss. t 16 C. 465, 16 C. 457,. 

U.B.R. 1902 — 1903, Vol.II, Execution of deoree, 
5 ; F , 17 M. 309; ft., 15 M. 345, 9 P.R. 
1901.] 

(11) — Civ. Pro. Code , ss. 6, 223 — Transfer of 

decree for execution-' Jurisdiction.—The proceed¬ 
ings in a “ suit ” do not necessarily terminate 
with the decree, but the word “suit” may be 
interpreted to include the proceedings taken to 
execute the decree. 8. 6 must therefore operate 
to limit the jurisdiction conferred by e. 223 and 
a Civil Court has no jurisdiction to execute a 
decree sent to it for that purpose under s. 223 of 
the Code when the decree has been passed in a 
suit the value or subject-matter of which exceeds 
the pecuniary limits of its ordinary jurisdiction. 
GOKUL KRISTO CHUNDER v. AUKHID CHUN- 
DER CHATTERJEE. 16 C. 457. [F., 16 0. 465, 

1 P.L R. 1901 = 9 P.R. 1901, F.B., U.B.R, 1902 
—1903, Vol. II, Execution of deoree, 5 ; Diss., 
17 M. 309 ; 16 B. 731 ; ft., 15 M. 345, 39 
P.R. 1903.] 

(12) — Transfer of decree for execution , and 
power of Court as to execution out of its juris¬ 
diction—Notice of execution — Civ. Pro . Code , 
1859, s. 285 — Where a deoree had been obtained 
in a Zillah Court and sent to Calcutta for exe¬ 
cution, the Court made an order directing a 
notice to issue, calling on the defendant to 
show cause why the deoree should not be exe¬ 
cuted by the High Court. On appeal the order 
was upheld. RAM DASS v. LAUDA NUNDA- 
KUMAR, 1 Ind. Jur. N.S. 189. 

(13) — Transfer of execution proceedings — 
Power of District Court .— A District Court has 
no power to transfer execution proceedings 
to a subordinate Court. The power is only 
to transfer a suit, and not to make a 
transfer of a suit after the suit has once 
been commenced. KlSHORE MOHAN SETT v. 

Gud Mahomed shaha, 15 C. 177. [D., 97 

P.R, 1907 ; Diss. , 22 B. 778 ; ft., 1 O.C. 117, 

32 C. 875 = 9 O.W.N. 705, 10 C.W.N. 12.] 

(li)--Application for execution to Zillah Judge , 
Judge not competent to direct lower Court to 
dispose of, —Where, after the disposal of an 
appeal by tbe High Court, an application for 
execution of the decree was made to the Judge 
who passed the first deoree in the suit, but that 
Judge, instead of dealing with it himself,trans¬ 
ferred it to the Principal Sudder Ameen for 
disposal, and tbe latter went on with the pro¬ 
ceedings, the High Court held that tbe whole 
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of the proceedings so taken by the Prinoipal 
Sudder Ameen was nugatory as having been 
without jurisdiction, since the transfer of the 
case by tbe Judge was ultra wires. FAJEEB 

Ram Doss v. Mahomed Hasebm, 6 W R. 
Mis., 81. [F., 17 W.R. 45 ; R., 9 W.R. 463.] 

(15) — Act XVI of 1868, s. 19 — Power of 

ZiUah Judge to transfer case for execution of 
decree to lower Court .—A Zfflah Judge who had 
passed a decree, after having taken some action 
in the matter, transferred the case for execution 
to the subordinate Judge. Held that the 
transfer, not being authorized by any order 
passed by the High Court under s. 19, Aot XVI 
of 1868, was illegal, and that all the proceed¬ 
ings of the Subordinate Judge thereuuder were 
null and void. SHEIKTI MOHUMMUD KuMR- 
OOD-DEEN v. UJOOB-OON-NISSA, 1 N.W.P. 
199. [R., 4 M.H.O. 115.] 

(16) — Act A r AT of 1837, s. 8— Civ. Pro. Code 

—Transfer of execution cases bv District Judge 
from his Court to subordinate Judge's Court .— 
Neither under s. 8, Aot XXV of 1837, nor 
under the Code of Civil Procedure was a Dis¬ 
trict Judge competent to transfer execution 
oases from his own Court to that of the subor¬ 
dinate Judge. KEDARNATH MAHATA v. 
BUNGSHEE DHUR ROY, 17 W.R. 45. [F., 15 

C. 177 ; R., 22 B. 778.] 

(17) — Act XVI of 1868, s. 19 — Application 
under Act IX of 1861 not a suit — Transfer of 
application by Judge to subordinate Judge .— 
Case where it wag held that a Judge had power 
under Aot XVI of 1868, s. 19, to transfer to 
the subordinate Judge a case under Aot IX of 
1861, an application under the latter Act not 
being a suit. SONAMONEE DOSSEE v. JOY 
DOORGa DOSSEE, 17 W.R. 351. 

(18) — Transfer of suits from subordinate 
Courts—Civ. Pro. Code, 1859, s. 6.—8. 6, Aot 
VIII of 1859, authorising “ a District Court to 
withdraw any suit instituted in any Court 
subordinate to such District Court and to try 
such suit itself, or to refer it for trial,” etc,, 
does not justify an order by the District Court 
forithe calling up of execution cases from the 
files of the subordinate Court and for the ap¬ 
pointment of a manager. LUCHMEEPUT 
DOKUR V. JUGTINDER BUNWARY LADD, 

Marsh 195 = 1 Hay 459. 

(19) — Execution — Judge's jurisdiction-Limi- 
tation — Correction of decree. —A Judge has no 
jurisdiction, in respect of a judgmeut-debtor 
imprisoned in execution of a decree, to hear a 
petition from him, and order his release while 
the proceedings are before the subordinate 
Judge. A Judge is empowered to alter the decree 
of his predecessor so as to bring it into con¬ 
formity with what was evidently intended by 
the judgment of tbe latter. An application for 
review and an application for an alteration of a 
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clerical error in a decree have not the same 
period of limitation. MODHOO SOODUN GHOSE 
v. ROMANATH GHOSE, 12 W.R. 65. [R-, 4 N. 

W.P. 23.] 

(20) —Execution of decree—Jurisdiction us 
between District and Subordinate Court.— 
Where a suit instituted in a Sub-Court, to have 
oertaiu properties substituted for part of mortga¬ 
ged properties decreed to be sold in a prior sui f '» 
in the same Court, was transferred to the Court 
of the District Judge, and an order was passed, 
upon oonsont, for sale of the substituted pro¬ 
perties, the latter suit being taken as supple¬ 
mental to the former one, held that the deoree 
(whioh affected the whole property mortgaged) 
was that of the Distriot Court, and that it had 
jurisdiction to execute the deoree. BlSHEN- 

mun Singh v. The land Mortgage Bank 
of India, 11 C. 244 = 12 I.A. 7, P.C.==4 Bar. 
388. [D., 18 M. 61.] 

(21) —Act VIII of 1859, s. 6 —Miscellaneous 
proceedings — Act XXIII of 1861— Execwion of 
decree — Transfer .— Under s. 6 of Act vUH of 
1859, and s. 338 of Act XXIII of 1861, a 
District Judge can transfer, to his own file, exe¬ 
cution proceedings pending in a Court subordi¬ 
nate to him. Gaya Parshad v. Rhup Singh, 
1 A. 180, F. B. [R., 1 A. 668 ; Not F., 15 C. 
177 ; F., 22 B. 778.] 

(22) —Separate execution apvlications — Sepa¬ 
rate causes — Jurisdictioyi of Courts acting ' ex 
necessitate rei.' — Separate applications to exe¬ 
cute the same decree do not constitute separate 
causes or suits ; they are merely further pro¬ 
ceedings in the same cause. A Judge acting ex 
nessitate rei may execute the decree of a 
Prinoipal Sudder Ameen to any extent neces¬ 
sary. SriARODA MOYEE BURMONEE V. 
WOOMA MOYEE BURMONEE, 8 W.R. 9. 

(23) —Execution of decree passed by Court of 
Scheduled District in Court of a Regulation 
District — S. 284, Civ. Pro. Cede of 185y — Sche¬ 
duled Districts Act , 1874, s 5— Execution of 
decree. —Where a judgment-creditor obtained 
a decree in 1876 (i.e., before 1st October, 1877, 
when the Civ. Pro. Code of 1877 came into 
force) in a Civil Court in a Scheduled District 
and in that year the deoree was at his instance 
sent with a certificate of non-satisfaction to a 
Munaif’s Court in a Regulation Distriot for exe¬ 
cution, and after some unsuccessful attempts 
he eventually applied for execution in 1986, but 
the judgment-debtor objected that the Munsif 
had no jurisdiction to execute under s 229 of 
tbe Code of 1882, held that, as at the time the 
deoree was passed and sent to the Munsif foe 
execution, Aot VIII of 1859 was in force, and 
as the decree-holder had, by s. 284 of that Aot, 
the right to have his deoree sent to any Civil 
Court for execution, he was entitled now to 
have execution, the Codes of 1877 and 1882 
not having deprived him of that right either by 
express words or by implication. [F , 6 C.L. 
J. 30 = 11 O.W.N. 622 = 340. 576.] The inten- 
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tion of the Legislature with regard to decrees 
obtained in Scheduled Districts after the Code 
of 1877 came into force was that those decrees 
should not be executed by Courts in British 
India, unless and until under the provisions of 
s. 5 of the Scheduled Districts Act of 1874, the 
Government had issued the notification therein 
referred to, applying to the Scheduled Districts 
such portions of the Code of Civil Procedure as 
they thought proper to apply. KASHI MOHUN 
BORUA v. BISHNOO PRIA, IB C. 363. 

(24) Power of Court to recall ex parte order 
on appltcatioji of party not heard .—If a Judge 
makes an ex parte order, unless in cases where 
he i3 expressly empowered to make such an 
order, the p*rty who has not been heard has a 
right to apply to the Judge to set it aside ; and 
if the Judge finds that such order was wrong, 
he is at liberty on hearing both parties, to re¬ 
call it. Sheo Prosunno Singh v. budd 

HAREE Ladd, 13 W.R. 232. 

(25) Civ. Pm. Code , 1859, s. 286— Decree 
for possession and mesne profit s —Possession 
obtained Tj<liy as to meme profits — Striking 
oQ case—Privy Council appeal—Petition to com¬ 
plete Execution—Mesne profits without fresh 
certificate —-A decree-holder having a certificate, 
under s. 286, Civ. Pro. Code, 1859, for posses¬ 
sion and me3n<? profits of property in another 
district, and obtaining possession, delays in res- 
peot of the mesne profits, and the case is struck 
off , he subsequently, on the result of an appeal 
to the Privy Council being in his favour, applied 
within three years of the Privy Council’s decree 
to complete the execution. Held, that he could 
have the mesne profits ascertained without a 
fresh certificate BUBORIA AHUN BASEE 
KOOER v. JOOBRAJ SINGH, 23 W R. 225. 

(26) — Code of Civil Procedure [Act VIII of 
1859), ss. 281-5 — Decree against third class 
Sardar— Execution against his son— Procc lure. 
— Underss. <l^,etseq., the Court of the Agent for 
Sardars, not having jurisdiction over a Sardar’s 
son, who is not himself a Sardar, is incompetent 
to transfer a decree passed against the Sardar 
to a Civil Court for execution against the son. 
In such a case, for the execution against his 
heir of a decree against the Sardar, the decree- 
holder might file a suit in the ordinary Civil 
Court on his deoree. KHUSaDDAS v. SAKHA- 
RAM RAMCHANDRA DlKSHIT, 12B.H.C, 212. 
[**., 3 B. 42 ; R., 3 B. 193.] 

(27) — Court having local jurisdiction — Power 
to sell outlying part of estate — Major portion of 
property beyond jurisdiction .—A Court having 
local jurisdiction could sell, in execution of a 
decree, one or more outlaying portions of an 
estate, even though the greater portion of that 
estate lie beyond its jurisdiction. 8HIBNARA1N 

Singh v. gobind doss Bhukut, 23 W.R. 

434. [R. t 21 B. 456.] 

(28) — Civ. Pro. Code, 1859, s. 286— Court not 
to sell property lying beyond jurisdiction. —Case 


where it was held, that a Munsiff, under Act’ 
VIII of 1859, b. 286, had no authority to bring 
to sale property lying without his own jurisdic¬ 
tion without reference to any other Court. 
SYUD NOWAB ADI V. 8HAIKH UZIR MAHO¬ 
MED, 23 W.R. 233. 

(29) — S. 13 12), Bengal , N.W.P. and Assam 
Civil Court's Act ( XII of 1887)— Jurisdiction — 
Mortgage-deci ee — Execution-sale. — Having 
regard to s. 13 (2), Act XII of 1887, it is quite 
incompetent for a District Judge to assign to 
subordinate Judges appointed by the Local 
Government, with jurisdiction over the whole 
of a district, different areas, so as to limit or 
define their respective jurisdictions. When a 
mortgage-decree has been made by such euDOt- 

i dinate Judge, he is the only officer who could 
entertain an application of the decree-holder 
for execution, and make an order in lurlherauoe 
of the application. He is not prevented from 
doing this, even if the deoree is sought lo be 
executed by the sale of property, not subject to 
the mortgage, lying outside the area assigned 
by the District Judge, but inside the distriot. 

; BACHU KOER v. GODAB CHAND, 27 C. 272. 

I (22 C. 871, 25 C. 315, Eel. on.) 

(30) — Judgment-debtor residing and receiving 
salary outside jurisdiction of executing Court — 
Procedure for executing decree by attachment of 

i salary or otherwise. — There is no provision in 

| the Civ. Pro. Code, enabling a Court to issue a 
prohibitory order Lo tbs officer disbursing saiary 
to the judgment-debtor, when such officer resides 
beyond its looal jurisdiction, in order to obtain 
satisfaction of the decree against the judgment- 
debtor also residing beyond such jurisdiction. 
In such a case, a copy of the decree must be 
sent tc the Court having looal jurisdiction 
either by reason of the judgment-debtor resid¬ 
ing within such jurisdiction or of his having 
assets, including salary available for the satis¬ 
faction of the decree, and that Court can execute 
the decree in any of the ways provided for in 
the Code. GOPAD v. T. H. LAVET, 12 B, 45, 
Note, 

(31) — Execution of decree—Attachment of 
salary—Judgment debtor and disbursing officer 
beyond jurisaiction of attaching Court — Attach¬ 
ment whether legal—Proper procedure. —Where, 
in execution of a decree passed in the Court at 
B, the pay of the judgment-debtor who was a 
sorter in the Railway Mail Bervice travelling 
between the Stations B and N was sought to be 
attached by application for execution in that 
Court, and it was found that neither he nor the 
officer disbursing his salary lived within the 
looal jurisdiction of the Court at B, it was held 
that the salary of the judgment-debtor could 
in no sense be said to be within the jurisdiction, 
and could not, therefore, be attached by that 

! Court. The proper course would be to send ^ 
the deoree for execution to the Court at N‘ 
where the judgmeDt-debtor resided and received 
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the pay available for the satisfaction of the 
deoree. RANGO J AIR AM v. BAIjKRISHNA 
VITHAD, 12 B, 44. [it., 11 C.F.L.R. 148, 28 

B. 198.] 

(32) — Executing Court , application for 
attachment of properly outside jurisdiction of — 
Procedure .— Where the property sought to be 
attached in execution of a deoree is situate in 
districts not within the jurisdiction of the 
Court whioh passed it, that Court should 
proceed in the manner prescribed by 8. 285 of 
the Code, leaving the petitioner to apply to the 
Courts within whose jurisdiction the property 
happens to be situate, for execution in due 

form. Bawun Doss Mookerjee v. Mr. C. 

8. HOGG, 2 W.R. Mis. S3. 

(33) — Ss. 223, 226, Civ. Pro. Code , 1892 
— Deeres — Execution—Transfer to anolher 
Court — Jurisdcti >n —Where adecree passed by 
a Court of a Munsiff is sent direct to another 
Munsiff in a different District for execution, 
held that the latter ba-i no jurisdiction to 
execute it without an order of the District 
Judge under s. 226, Civ. Pro. Code, DEBI 

Dial Sahu v. Moharaj Singh, 22 C. 764. 

(34) — Civ. Pro. Code , ss 223, 295.—A Dis¬ 
trict Munsiff m*y submit his decree to a 
Subordinate Judge for execution otherwise thau 
through the District Court, when both the 
Courts have jurisdiction in the same distriot. 
A decree passed by a Distriot Muosiff in the 
exercise of his ordinary jurisdiction may fce 
executed by a subordinate Judge executing a 
deoree passed by him in the exercise of his small 
cause jurisdiction, and rateable distribution 
may be granted to the holder of the deoree in 
the Munsiff’s Court on its original side, in 
execution of the Small Cause decree of the 
Subordinate Judge. KELU v. VIKRISHNA, 15 M. 
348 = 1 M.L J. 693. 

(35) —Attachment and sale of property beyond 
jurisdiction—Crder maoe without jurisdiction — 
Erroneous order. —Where a Muno.ff orders the 
attachment and sale of a talook, part of which 
lies outside the jurisoio'.ion of his Court, the 
order is, as regards this latter portion, a nullity, 
and an attachment and a sale pursuant to the 
order are void. The order of a Court which is 
not empowered to make any order at all does rot 
stand on the 6ame looting as an erroneous order 
by a Court empowered to deal with the subject- 
matter of that order. UNNOCOOL CHUNDER 

Chowdhry v. Hurry nath Koondoo, 2 C. 
L.R. 834. [R., 12 C L.R. 404 ; D. % 12 C. 307.] 

(36) — Execution sale—Property situate beyond 
jurisdiction of Munsiff , but in the same Dis¬ 
trict. — An exeouuou sale of property situate 
within the jurisdiction of three Munsiffs, all 
subordinate to the same Distriot Court, held by 
an order of one of the three Munsiffs, would not 
be limited to that part of the estate alone situate 
within the jurisdiction of the particular Munsiff, 
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but would be valid for the whole estate, though 
the more convenient course would have been 
that the sale should have been held by a superior 
Court with jurisdiction over the entire Distriot. 
RAM LABB MOITRA v. BAMA 8UNDARI DABIA 
12 C. 307. (11 B.L.R. 56= 19 W.R. 434, F > 

[tf\, 15 A. 324 = A.W N. 1893, 140 ; R., 19 A. 

308 = A.W.N, 1897, 71.] 

(37)— Jurisdiction — Prcper f y within jurisdic¬ 
tion of different Courts—Power of one Court to 
altach. —A single revenue-paying estate though 
situate within the juribdiotion of different 
Courts, may be attached and sold by any one 
of the Courts, in execution of its deoree. 

Gunga Nabain Gupta v. annada Moyee 
BURROOANEE, 12 C.L.R 404, (li B.L.R, 56 
= 19 W.R. 431, F ; 2 C.L.R. 334, R.) 

(39) —Property in different (districts—Sale in 
execution of mortgage decree — Ju^i' diction 
Civ. Pro. Code, 1877, s. 19 .—The Court, in 
which a suiL upon a mortgage of a single estate 
was instituted under s. 19 of the Code, is compe¬ 
tent to order a sale of the whole property in 
execution of decree in the suit, though suoh 
estate may be situated in two different districts, 
8HURROOPCHUNDER GOOHO v, AMEERRUN- 
NISSA KhaTOON, 8 C. 703. (11 B.L.R. 56=19 
W.R. 434, R.) [ Appr. t 14 C. 661 ; D ., 15 Q. 

667.] 

(39) —Jurisdiction — Execution — Sale of 
decree — Act VJIT of 1859, s. 288.—Where A 
obtained a decree in Distriot Court against B, 
who had previously obtained a decree in a 
different district against another party, held 
that the District Court had jurisdiction to sell 
B’s right, title and interest in his decree, and 
that the purchaser becoming assignee of that 
decree bad a right to apply for execution in the 
distriot where it was passed RAMBAKSH 

Chetlangiv. Maharaja banwari Gobind 
Bahadur, 2 B.L.R. A.C , 65 = 10 W.R. 387. 

(40) — Decree for sale of mortgngcd properties 
in different districts and jurisdictions — Juris¬ 
diction of Court- Civ. P 10 . Code , 1882, ss. 19, 
223— Construction—Order for sale under money 
decree of property portly within and partly with¬ 
out jurisdiction of Court —Wneie a suit upon 
a mortgage of properties situate in the jurisdic¬ 
tions of two different Courts was instituted in 
one of them under s. 19 of the Civ. Pro. Code, 
field , the authority given by s. 19 of the Code 
inoluded an authority to muke an order lor the 
sale of the properties (though partly situate 
out of the jurisdiction of the Court), and that 
the Court had jurisdiction to direct and oarry 
out the sale. [-F., 15 C. 667, 91 P.R. 1898.] 
S. 223 of the Civ. Pro. Code merely privides 
that, when it may be neceesary for a Court to 
send a deoree for execution to anolher Court, 
by reason of the property being situate beyond 
its local jurisdiction, it ought to do so ; and 
the words “ sale of immoveable property situate 
without the local limits of the jurisdiction oi 
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the Court which passed it,” in ol. (c) of the 
section, contemplate a case where the whole of 
the property, and not any portion of it, is situate 
beyond the local limits of the Court which 
passes the decree, i.e., ol. (c) of s. 223 ought to 
be read “ If the decree directs the sale of im¬ 
moveable property situate wholly outside the 
local limits of the jurisdiction, etc .”—Per 
Ghose , J. [Commented upon, 19 C. 13] 
Whether a sale, in execution of a money- 
decree, of property situate partly within and 
partly without the looal limits of the Court 
passing the decree, is valid and binding, in 
respeot of the sale of the property lying outside 
the jurisdiction, in consequenoe of ss. 19 and 
223 of the Civ. Pro. Code ? MASEYK v. STEED 
& CO , 14 C. 661. 

(41) —Execution proceedings — Sale — Immove¬ 
able property within the jurisdiction of different 
Courts—Ss 19, 223, cl. (c , Civ. Pro . Coae. 
1682,—Where a Court has the power to pass a 
deorae for sale of a property, held , that it has 
also power to carry out its decree by selling that | 
property, whether any portion of it be within 
the looa) limits of its jurisdiction or not. Per 
Ghose , J. —S. 223 provides that the Court, 
which made a decree, may, on the application 
of the decree-holder, send it for execution to 
another Court, if the decree directs the sale of 
property outside the looal limits of its juris¬ 
diction. This seems to be directory, and not 
mandatory. This section leaves it to the 
discretion of the Court, when the deoree-holder 
makes the application, to send the decree for 
execution to the other Court having jurisdic¬ 
tion, that is t.o say, if it thinks it necessary to 

do so. Gopi Mohan Roy v. Doy Baki 
NUNDUNSen, 19 C. 13. (14 O. 661, Ccmmented 
upon.) [F., 21 C. 639 ; 22., 22 C. 871, 5 O.C. 
9.] ' 

(42) — Court having jurisdiction to pass 

mortgage decree has power to carry out its 
decree—Portion of property being situated , 
outside jurisdiction , immaterial. — Where a j 

mortgage-decree related to property within and 
without the ordinary local jurisdiction, held, 
that a Court having jurisdiction to pass suoh a 
decree was competent to execute its decree, to I 
its fullest exteut even to the sale of properties 
outside its local jurisdiction. It 6eems, moreover, 
that it would be impossible to apply the provi¬ 
sions of the Transfer of Property Act relating 
to sales in accordance with the decree in a suit 
on a mortgage, if it were necessary to apply to 
different Courts to obtain realisation of the 
mortgage-debt by the sale of properties hypothe¬ 
cated. There is nothing, moreover, in the terms 
of the Code of Civil Procedure itself which 
would deprive the mortgagee of this very 
necessary power. TlNCOWRI DEBYA v. SHIB 

Chandra Pad Chowdhry, 21 C. 639. (17 C. 
699, Z>,; 19 C. 13, F ) [R., 22 C. 871.] 

(43) — S. 25, Act XIV of 1882, Civ. Pro. Code 
— Execution sale—Jurisdiction — S. 13 (3), Act 
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XII of 1887 ( Bengal , N. JV P. and Assam. 
Civil Courts) — Jurisdiction. —Though, in many 
oases, it will be more convenient and proper 
that sale3 of various lots of the immoveable 
properties mortgaged, should be held in the 
districts in which they are situate, still sales 
may also be held by the Court, which passed 
the particular decree and order for sale, (19 C. 
13, 2i C. 639, R. ; 17 C. 699, D.) Where a suit 
had been transferred under s. 25 from the 
Court of the second subordinate Judge of a 
district to that of the third subordinate Judge, 
who passed a decree, and the property lay 
entirely within the territorial limits of the 
jurisdiction of the Second Subordinate Judge, 
the contention, that the Third Subordinate 
Judge had only power to try the suit but not to 
execute it agaiost immoveable property outside 
its territorial jurisdiction was overruled. [F., 
27 C. 272 ; R.. 163 P.L.R. 1901.] Cl. 3. p. 13, 
Act XII of 1887, apparently, is designed to deal 
with matters of the above description. JAGAR- 

nath Sahai v. Dip Rani Koer, 22 C. 871. 

144) — Execution ol a decree — Abolition of 
subordinate Court—Execution ly Zillah Court 
of decree of abolished Court — R*-ts f ablis'iment 
of abolished Court — Power of Zillah Court to 
execute same decree. —Where, after the abolition 
of a prmcipal Budder Ameen’s Court at a 
particular place, a decree passed by that Court 
was transferred to and executed by the Zillah 
Court, the latter Court was not deprived of its 
jurisdiction to execute the same decree again 
by the fact that a Principal Sudder Ameen’s 
Court was re-established at the same plaoe 
subsequently. RlROJA MONEE BARMONEA v. 
WOOMA MOYEE BARMONEA, 7 W R. 424. 

(45) —Jurisdiction of Courts — Rajshahye — 
Pubna—Small Causes and Principal Sudder 
Ameen's Courts. —Where the efieot of certain 
Government orders was to divide the whole of 
the jurisdiction of the former Principal Sudder 
Amin of Rajshahye into two portions, the 
Small Causes Court Judge of Pubna had there¬ 
after aione jurisdiction to perform in the Dis¬ 
trict of Pubna the duties which, but for these 
orders, would previously have been performed 
by the Principal 8udder Ameen of Rajshahye. 
8HAMA SOONDUREE DEBIA v. BlNDE LABB 
PAKRASHEE, 14 W.R. 396. 

(4 6) --Jurisdiction—Decree passed by Principal 
Sudder Amin of North Kanara before its transfer 
to Bombay—Execution by first class subordinate 
Judge who succeeded to functions of such Court 
—No delegation to second class Subordinate 
Judge by him — Bom. Act III of 1863, ss. 6 
and 7 —Bombay Courts Act {XIV of 1869).— 
Where the Principal Sadar Amin of the district 
of North Kanara. before that district was 
transferred to the Bombay Presidency, passed'a 
decree, held that it should be executed by the 
first olass subordinate Judge who succeeded 
to the Court and functions of suoh Principal 
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-17.—Transfer of decree for execution 

—Execution out of Court’s jurisdiction • 

— contxnutd . 

Sadr Amin, and that it oould not by him be 
delegated for execution by a second olasn 
Subordinate Judge, though the amount of such 
decree be less than Rs. 5,000. Bombay Courts’ 
Aot (XIV of 1869) providing that, in suits 
under Rs. 5,000, second class subordinate 
Judges only should have jurisdiction, did not 
affect the execution of decrees passed before 
that Aot came into operation. PlRJADA 
NaSARUDIN v. VENKAT PRABHU, 9 B.H.C. 
113. 

(47) — Property situate within jurisdiction of 
one Court at the tims of decree — Trans!tr of 
jurisdiction to another Court—Execution ol 
decree — Civ Pro. Code, s. 223 (c)— Construction 
—Discretion of Court. —A Court, which had 
jurisdiction to make a decree for the sale of 
mortgaged property, has also jurisdiction to 
execute its decree aud bring the property to 
sale, although after the decree the district 
within which the property was situate was 
transferred and placed under the local jurisdic¬ 
tion of another Ccurt. [R. f 22 B. 640.] The 
use of the word “ may” in M the Court which 
passed a decr(e may, on the application of the 
decree-holder” in s. *223 (c), does not take away 
from the Court the power to execute its own 
deoree conferred by the previous part of the 
seotion, but rather gives it a discretion either 
to execute the decree itself or on the applica¬ 
tion of the decree-holder, to send it to another 
Court for execution. It is in fact an extension 
rather than a limitation of the Courts powers. 

Kartick Nath Pandey v. Tidukdari 
Lall, 15 C. 667. [£., 163 P.LR. 1901,] 

(48)— Ss. 223, 010, 649. Act XIV of 1882 
(Civ. Pro Code)—Effect of ss. 610 and 649— 
Decree . Execution of — Transfer of decree for 
execution to Court having territorial jurisdic¬ 
tion .—Tbe effect of ss. 610 and 649 of the Oiv. 
Pro. Code, is that tbe Court which formerly 
had, but no longer has territorial jurisdic¬ 
tion ought when the deoree is sent to it, to 
exercise by its own motion, or when applied 
for, the provisions of b. 223, and transfer the 
deoree for execution to tbe Court whioh has 
territorial jurisdiction. GlRINDRO CHUNDER 
ROY v. JARWA KUMARI, 20 C. 103. [B. t 163 
P.L.R. 1901.] 

(49)— Ss. 223 and 649, Civ. Pro . Code , 1982 
—Court which passed decree — Transfer of juris¬ 
diction. ~Where, after tbe plaintiff obtained a de¬ 
oree in the Court of the first Munsiff of Howrah, 
the local area, within whioh the oauseof action 
arose and the judgment deblor resided, was 
transferred from the first to tbe second 
Munsiff, held that the second Munsiff had no 
jurisdiction for entertaining the application 
and for allowing execution, and the Court of 
the first Munsiff was the proper Court in whioh 
the application ought to have been made. KADI 

Padho Mukerjee v.Bino Nath Mukerjee 

O. IV—3a 
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28 C. 318. \F., 27 O. 272 ; R>, 9 0.0. 281, SO M. 
537 = 317 M.L.J. 417 = 2 M,L.T. 466; D ,28 C 238. 
= 5 C.W.N. 150, 35 C. 974 = 12 C.W.N. 859. 

(50) — Execution—Decree for land and mesne 
profits — Change of jurisdiction — Transfer of 
decree .—The distriot in whioh the property 
decreed was situate, was, by the order of 
Government, removed from the jurisdiction of 
the Ghazipur Court to that of the Sabadabad 
Court. The deoree was transferred for exe¬ 
cution to the latter Court also. Held , that 
the transfer was a perfectly legal proceeding 
and unimpeachable in any way. The Court at 
8 ahadabad had power to send tbe deoree to 
the Ghazipur Court for execution in respeot of 
the mesne profits declared by tbe older of the 
Shahadabad Court to be due ; and the latter 
was bound by such order as to the amount of 
such mesne profits. IjALiU Rai v. RADHA 

Prasad bingh, A.W.N. 1838, 139. 

(51) — Transfer of jurisdiction — Civil and 
Revenue Courts — Execution o f decree. —Case 
where it was held that a decree of 1850 whioh 
could not be executed by the Revenue authori¬ 
ties in consequence of the transfer of their 
jurisdiction to the Civil Courts, could be exe¬ 
cuted by tbe latter. LACHMEEKANT GHOSE V. 
BAMUN DOSS MOOKERJEE, 17 W.R. 471. 

( 5 * 2 ) — Rent decree—Transfer to another district 
for execution —24 & 25 Vic., c. 104, s. 15— Execu¬ 
tion of decrees for,rent by Civil Court.'- The High 
Court is competent, in the exercibe of its power 
of superintendence under s. 15 of 24 and 25 Vic. 
o. 104, to decide the question of transferring a 
deoree for rent made in one distriot, under Aot 
X of 1859, to a different distriot for execution. 
[ B 22 M. 69 = 8 M.L.J. 231, F B.. 30 C. 155, 
FB.,35 0. 990=12 C.W.N. H93, 12 C.W.N. 
888 = 35 C. 789 = 7 C.D J. 426; F., 31 M. 60 = 
3 M.L.T. 246.] Rent-deorees made by the 
Collector, under s. 23 of Aot X of 1859, oan be 
transferred to a Civil Court for execution 
under the provisions of the Civ. Pro. Code. 
NlUMONI 81NGH DEO V. TARANATH MU¬ 
KERJEE, 9 C. 295, P.C=12 C.L.R. 361 = 9 
I.A. 174 = 4 Sar. 392. [F., 5 A. 406 = A.W.N. 

883, 92, F.B.; Expl. t 15 C. 179; R. t 5 O.W, 
N. 279 = 28 C. 532, 12 C.W.N. 888 = 35 C. 789 
= 7 C.L.J. 426 ; 36 O. 252 = 9 C.L.J, 125 = 13 
C.W.N. 791, 26 M. 518; D. % 21 C. 514.] 

(53) — Decree — Proceedings not pending in 
Collector's Court — Act 111 (B.C ) of 1870, s. 3 
— Transfer from Revenue Court. — Case where it 
was held that a deoree, under whioh no actual 
proceedings were pending in the Collector’s 
Court at the commencement of Aot III (B.C.) 
of 1870, wa 6 properly transferred to the Civil 
Court under thereof. HURO PER 8 HAD ROY 
UHOWDHBY V. FOOD KlSHORE DOSSEE, 16 

W.R. 308. 

( 54 ) — Collector's decree transferred to Civil 
Court for execution — Effect — Presumption by 
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High Court as to Court to which transferred — 
Appellate jurisdiction of High Court.— On the 
transfer ot a Collector’s decree to a Civil Court 
lor execution the effect is to make it as it were 
a case of execution on a decree of that Court, 
and it is incumbent on the High Court to pre¬ 
sume that the lower Court acted properly and 
with jurisdiction, and its appellate jurisdiction 
follows as a matter of course. DlNDYAL PARA- 

MANICK v. DlNOBUNDHOO CHOWDHKY, 21 

W.R. 412. 

(55) — Ben. Act 111 of 1870— Transfer of decree 
—Application to set aside —Jurisdiction—Act X 
of 1859, s. 58. — An ex parte decree for rent 
obtained in the Court of a Deputy Collector be¬ 
fore Bengal Act, IIT of 1870, came into force was 
subsequently transferred to the Munsiff’s Court 
under p. 2 of tho Ac-. Tbe defendant, stating 
that he wished to apply under s. 58 of Act X of 
1859, to have the case re-heard, applied to the 
Munsiff to send the record back to the Deputy 
Collector, and on his refusal, an application 
was made to the Deputy Collector who sent for 
the record frcm the Munsiff and ordered a fresh f 
trial, and the case was re-heard by him and 
decided in favour of the defendant. The Collec¬ 
tor on appeal held that the Deputy Collector 
had no power to set aside tbe ord°r. On appeal 
to the High Court : — Held per Alacpherson, J. 
—That the Deputy Collector had no jurisdiction 
in the matter and that , under Bengal Act III of 
1870, it was by the Munsiff and the Munsiff 
alone that the application for the hearing o i 
the case under s. 58, Act X of 1859, could be 
heard and that the whole of the proceedings 
of the Deputy Collector were irregular and 
without jurisdiction and the fact that the 
Deputy Collector was acting without juris¬ 
diction did not give the Collector jurisdiction 
in the matter. Per Jackson , J . — That the 
order of the Collector setting a«ide the origi- | 
nal order of the Deputy Collector need not 
be quashed, but a direction should be added to 
it that the application made by the defendant 
to the Deputy Collector for a new trial be trans¬ 
ferred to the Court of tho Munsiff who should 
consider the propriety of granting such applies- I 
tion. In the matter of petition of WOOMA 
CHURN Mozoomdar, 13 B.L.R. 215, Note = 

16 W.R. 255. [Expl., 18 W.R. 207.J 

(56) — Beng. Act Ill of 1870, ss. 3 and 5— 
Decree transferred to another Court for execu¬ 
tion — Er parte decree — Application to set aside 
decree — Jurisdiction. —After an ex parte decree 
of a Revenue Court has been transferred to the 
Civil Court for the purpose of execution under 
the provisions of Bengal Act III of 1870, an 
application to 6et the decree aside or aDy appli¬ 
cation in relation to the deoree should be made 
to the Court to whioh it has been transferred, 

Krishna Kishork Poddar v Woomesh 
CHUNDER ROY, 13 B.L.R. 214, F.B. = 2l W.R. 

48. 
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(57 ) —Beng. Act III of 1870. ss . 2. 5— 
Transfer of decree. —Where, by the operation of 
Act VIII (B.C.) of 1369 and Act III of 1870, a 
decree is transferred, e.g ., from the Court of a 
Deputy Collector to that of a subordinate 
Judge, any application as to a matter prior to, 
or which may affect, the decree (e.g., an appli¬ 
cation for a review), must be made, to the Court 
which passed the decree. In re SRIMUTTY 
JUGGODUMA DOSSEE, 10 B.L.R. App., 22, 

note = 15 W.R. 75. 

(58) — Beng Act III of 1870— D:cree trans¬ 
ferred to Civil Courts for execution — ApLeal — 
Ben. Act VIII of 1869, s. 10S—Act X of 1859, 
ss. 153, 155.—In a suit brought for recovery of 
Re. 75 for arrears of rent tbe plaintiff obtained 
an ex parte deoree on 18th March, 1869. in ibe 
Court of the D?pu r y Collector. Iu October 
1871, he applied to the Munsif for and sued out 
execution of his decree. In January 1872, one 
of the defendants applied to the Deputy Collec¬ 
tor for a review of his judgment and t he Deputy 
Collector admitted the review and dismissed 
the plaintiff’s suit. On appeal, tbe Judge held 
that the Deputy Collector had no jurisdiction 
to entertain the application for review or to 
hear the case, the decree having been transfer¬ 
red under Ben. Act III of 1870 to the Munsif 
for execution, and reversed the judgment of the 

! Deputy Collector. IIeld, that the suit having 
been decided by the Deputy Collector, before 
Ben. Act VIII of 1869 came into operation, the 
procedure, therefore, would be that Did down 
i by s. 108, of tbe Act. ie., under Act X of 1559, 
and tbe appeal would lie to the Collector, not 
to the Judge under ss. 153 and 155 of that Act. 


The deoree alone was transferred to the Civil 
Court, and tbe application for review was rightly 
made to the Court of the Deputy Collector. In 
re RAM SOONDAR BANDOPADHIA, 19 W.R. 

128 = 10 B.L.R. App. 21. (15 W.R. 75, R.) 

(59) — Decree sent for execution to Collector , 
when Civil Court may interfere on grout d of 
irregularities. — It is competent tc a Civil Court 
to oontrol the proceedings of a Collector, to 
whom a decree has been referred for execution, 
only when such Court has been set in motion 
by one of the parties to the proceedings iu exe¬ 
cution. HARGOVAN PARBUDAS v. HIRA 
HARBIBHAI, 8 B. 301, 

(60) — Civ. Pro. Cone (Act X ot 1877), ss. 320 
to 325 — Po7vers of Collector executing decree 
— Competenv of Court to call lor record sent to 
Collector .—The Court that has made a deoree 
or judicial order, whioh has then been trans¬ 
mitted for execution to a Collector, is not 
deprived of the judicial powers with respect to 
it whioh may still, at any particular time be, 
competent to such Court, and, in exercising such 
powers, the Court has and must have authority 
to re-oall its own records transmitted to the 
Collector. In the case of the exeoution of a 
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decree for the sale of mortgaged property, the 
Collector is a subordinate ministerial officer of 
the Court, and is bound implicitly to obey its 
orders. In matters of dispute, the Legislature 
has, by s. 322-B. provided for a reference to the 
Court. In such a case, the Collector has no¬ 
power io allow payment of the debt by instal¬ 
ments since it would not be competent. for the 
Court itself to so allow, s. 210 of the Civ. Pro. 
Coda, being inapplicable to suoh a case. MAHA- 
DAJI KARANDIKAR v. HARI D. CHIKNE, 7 B. 
382. [ F 19 M. 435 , Appr., 11 B. 478 ; R., 

8 B. 301, 31 B. 120 = 8 Bom. L.R. 963.] 

(61) — Local Government Rules under s. 320, 
Civ. Pro. Codi — Delivery of possession — Jur is- 
diction. Where a decree had been transferred 
for execution to the Collector in accordance 
with the rules framed by the Local Govemneot 
under s. 3‘i0, the matter of delivery to the pur¬ 
chaser ol property sold in suoh execution was 
still within the jurisdiction of the Court which 
passed the decree, notwithstanding the terms 
of 8. 320 of the Oiv. Pro. Code, and notwith¬ 
standing the Pull Benoh Ruling in 5 A . 314. 

Sunder Das v. Mansa ram, 7 A. 407 = 

A.W.N. 1889, 187. 

(^2) Transfer of decree to Collector for exe¬ 
cution Power of Court passing decree to post¬ 
pone date of sale •—Where the execution of a 
decree, is transferred to the Collector, the Court 
which passed the decree, so long as it remained 
with the Collector, has no power to interfere 
witn the proceedings, as by postponing the 
date of sale, Only the Collector himself could 
do that. DAULAT SINGH v. JUGAD KlSHORE, 
22 A. 108 = A. W.N. 1899, 203. [fi., 24 A. 239 

= A.W.N. 1902, 49, 26 A. 447= A.W.N. 1904, 
61=1 A.L.J. 65.) 

(63) Executing Court bound to execute decree 
as it comes before it - Permanent stay of execu¬ 
tion of part —It is incumbent on a Court whose 
duty it is to execute a decree to exeoule it in 
the form in which it comes before it. No autho¬ 
rity to permanently stay the execution of any 
portion thereof oan be assumed by the execut¬ 
ing Court. 8UNKUR BlNGH v. HUREE MO- 
HUN THAKOOR, 22 W.R. 460. [R , 26 C. 639.] 

(64) — Transfer of decree for execution , and 
power of Court as to execution out of its juris¬ 
diction — Power of Court to alter decree. —Where 
a decree is transmitted by one Court to another 
for the purposo of execution, the latter Court 
has no jurisdiction to alter the decree or the 
amount mentioned in the order for execution. 
ALLY Hosssin v. JOOGUDKISHORE, Marsh 
244 = 2 Hay, 113. 

(65) S. 207, Act VIII of 1859— Joint- 
decree Execution by some of the decree-holders 
— Modification of decree — Effect.—A joint 
judgment for damages in favour of several 
persons, some of whom die, may be executed 

a aurv * vors alone on behalf of all interest¬ 
ed. They may. At any rate, proceed under 
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s. 207, Act VIII of 1859. An executing Court 
has no power to modify the deoree. TEJA 
I 8INGH v. POKHUR SINGH, 10 W.R. 93. 

(66) —Court of Subordinate Judge executing 
decree of subordina'e Judge of another Court 
— Requisition to transmit records .—Io is the 
duty of a subordinate Judge’s Court executing 
a deoree of a subordinate Judge’s Court in 
another district, to comply with a requisition 

| of the latter Court to transmit thr records of 
the case, INDUR CHUNDER DOOGUR v. 
GOPAL OHUND 8ATIA, 11 W R. 230. 

(67) — Question raised for first time at time of 
execution of decree—Not expressly reserved— 

| Question may be inquired into and decided by 
I executing Court—Act XXIII of 1861, s. 11.— 
A question raised for the first time between 
the parties to a deoree, in execution proceed¬ 
ings, although nob expressly reserved in that 
i decree for determination at the time of its 
execution, may # be inquired into and deter¬ 
mined by the Court executing the decree, 
under s. 11 of Act XXIII of 1861. JANOJI 
BANAJ1 v. VYANKATESH 8HR1N1VAS. 2 B H. 
C, 371. [ Overruled. 12 B.H.C. 160, F.B.; Not 

F 12 B.H.C. 163.] 

(68) —Assignment of decree—Powers of Court 
in executing transmitted decree — Civ. Pro.Code % 

j 1877, ss. 228 and 232.—When a decree is 
transferred to a Court for execution, and sub¬ 
sequently transferred by assignment, the assig¬ 
nee’s application for execution must be made 
to the Court whioh passed the decree, and not 
to the Court to which the decree has been 
sent for execution. KADIS BaKHSH v. IDAHI 
BAKHSH, 2 A. 283. [E ., 27 C. 488.] 

(69) — Ss. 223, 232 and 578. Civ. Pro. Code , 
18R2 —Execution of decree — Transfer to another 
Cow t— Jurisdiction of that Court to substitute 
the name of transferee of decree — Can order 
passed without jur is die lien be rtd fied by s. 578. 
—An application for execution to a decree by a 
transferee, after the substitution of hsname,oan 
beentertainedonly by the C *urt which passed the 
decree, and the Court to which ibe decree has 
been transferred for execution had no jurisdic¬ 
tion to entertain it. (14 W.R. 65, 9 B.H.C. 46, 2 
A. 283, R.) Au order passed by a Couit to which 
a deoree has been transferred for execution,direct¬ 
ing the execution to proceed after substitution 
of the name of the assignee of the deoree, is 
one passed without jurisdiction. Such an order 
can be set aside on appeal. It cannot be cured 
by the provisions of s. 578, Civ. Pro. Code. 
AMAR CHUNDRA BANERJEE v. GURU PRO- 
SUNNO MUKERJEE, 27 C 488. (22 C. 558, D ) 
[R., 12 M.L.J. 24, 25 A. 443. 28 M. 466, F.B. 

= 16 M.L.J. 116, 1 C.L.J 315, 11 O.C. 112, 13 
O.W.N. 533 = 9 C.L.J. 448.] 

(70) —Assignment of decree before wrong 
Court — Execution—Payment of money byjudg- 
uzent-debtor — 8uit for refund whether main- 
tianable .—A deoree of the Court of L was 
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. .i 

transferred for execution to the Court of S. 
The decree-holders assigned the decree to one 
B at 8 which was irregular, as the assignment 
should have taken place before the Court of L. 
The judgment-debtor deposited a certain sum 
of money in the Court at 8 which sum was 
paid to B, the assignee. Subsequently when 
the judgment-debtor objected to the irregular 
assignment, B got a fresh assignment from the 
original decree-holders before the Court of L. 
The judgment-debtor sued for the refund of the 
money paid to the assignee. Held , that the 
money of which refund was claimed, though 
paid to the assignee before the assignment had 
been sanctioned by the Court of L, he was still 
undoubtedly entitled to it, and that, as the 
irregularity of the procedure of the Court of 8 
had since been cured, and the assignee was now 
in a position to execute the decree, lt^would 
dearly be inequitable to refund the money on 
the score of that irregularity. MOHUN LALL 

v. Baroo Mull, 6 N.W.P. 69. 

# (7li— Civ. Pro Code , 1882, s. 223 —Execu¬ 
tion of dter* e — Jurisdiction of Court to which 
decree transferred tor execution —The Court to 
which a decree is sent for execution retains its 
jurisdiction to execute the decree until the 
execution has been withdrawn from it, or until 
it has fully executed the deoree and has certi¬ 
fied that fact to the Court whioh sent the deoree, 
or has executed it so far as that Court has been 
able to exeoute it within its jurisdiction and has 
certified that fact to the Court whioh sent the 
deoree, or until it had failed to execute the 
deoree and has certified that fact to the Court 
whioh sent the decree The mere striking off 
of an application for execution on the ground 
of informality in the application does not termi¬ 
nate the jurisdiction of the Court to execute 
the decree, nor does it render it necessary for the 
Court to send any certificate to the Court whioh 
forwarded the deoree for execution. ABDA 

Begamv. Muzaffar Husen Khan, 20 A. 
129 = A.W.N. 1897, 218. (1 B.L.R., F.E. 91, 

R.) [ ft., 13 C.P.L R. 169, 4 O C. 332, 13 C. 

W.N. 533 = 9 C.L.J. 443 ] 

(72) — Power of Court to which decree is sent 
for execution — Civ. Pro. Code, 1908, O. 20, 
r. 19.—The Court, to whioh a deoree is sent for 
execution by another Court, may take all steps, 
including the issue of a notice under s. 216 
of the Code of Civil Procedure, as if execution 
is of its own deoree. CHHAGaNLAL NARBHE- 

RAM v. Jamnadas Mancharan, 11 B.H.C. 19. 

(73) — Transfer of decree for execution — Exe¬ 
cuting Court may refer objector to original 
Court — Civ. Pro. Code, s. 239.—The Court to 
whioh the deoree is transferred for execution 
may entertain objections against the execution, 
and the Court may also refer the objector to 
the Court that passed the deoree. JASSODA 

Koer v. The Land Mortgage Bank of 
India, 8 C. 916. [Appr., 23 C. 39]. 
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(74)— Civ, Pro . Code, ss. 239, 244— Jurisdic¬ 
tion of Court passing dccree t whether can be 
questioned by Court executing on transfer for 
execution. —The intention of the Civ, Pro. Code, 
as shown by ss. 239 and 242, is manifestly that 
a Court to whioh a deoree is sent for execution 
by another under the same Government and 
the samq law of procedure, shall not take on 
itself the trial of the question whether the Court 
whioh passed the deoree had jurisdiction to make 
it or not. In cases of doubt, the Court where 
execution is sought may adjourn the execution 
in order to enable the party interested to make 
an application to the Court, which passed the 
deoree or to the appellate Courts superior there¬ 
to if! necessary. CHOGALAL v. TRUEMAN, 7 
B. 481. [F., 30 B. 101 = 7 Bom. L.R. 659 ; 

R 6 Bom. L.R. 342.] 

I (75) — Court to which decree has been sent for 
execution , extent of powers of. — It is not for a 
Court, to which a deoree capable of execution 
is sent by another, to enter on a criticism of it 
and to refuse execution, because it is of opinion 
that there are questions between the parties 
whioh could not be entertained and decided in 
execution and that too much has been left for 

! the executing Court to do A.P. RAJERAV 

Chandrarao v. Nanarao Krishna Jaghir 

DAR, 11 B. 528. 

(76) —Execution of transferred decree — Com¬ 
petency of executing Court to question propriety 
of transfer order — Causes shown against execu¬ 
tion of transftried decree—Proceduie by execut¬ 
ing Court — Civ. Pro. Cede , s. 239.—The Court, 
executing a decree transferred to it by a Court 
in another district, cannot question the 
correctness or propriety of the order transmit¬ 
ting such decree. [Rel. on, 156 P.L.R. 1905 ; 
R. % 21 B. 456.] If sufficient cause is shown 

i against the execution of a transferred decree, 
the executing Court should proceed under 
s 239 of the Civ. Pro. Code, of 1877 and stay 
execution for a reasonable time 60 as to enable 
the debtor to apply to the original Court. 

Beerchunder Manikya v. Maymana 
BIBEE, 5 C. 736. 

(77) — Mofussil Small Cause Courts Act XI of 
1865, 3 . 20 — Decree of Small Causes Court sent 
for execution to subordinate Court—Latter not 
competent to question validity of decree — Remedy 
of judgment-deb tor — Civ . Pro. Code , 1882, s. 239. 
— Where the plaintiff obtained a decree against 
the defendant in a Small CauBe Court, and 
having presented to the subordinate Court a 
copy of the judgment and a certificate under 
8. 20 of Act XI of 1865, has applied to this 
latter Court to issue execution upon the dwell¬ 
ing house and the other immoveable property 
belonging to the judgment-debtor, and the 
judgment-debtor applied to be allowed to pay 
the judgment-debt by instalments, alleging 
that he was an agriculturist, and that he was 
unable to pay it in a lump sum, and the plain¬ 
tiff denied these allegations, held that the 
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Subordinate Judge was not competent to ques¬ 
tion the validity of the Small Ctuse Court 
decree, his duty being confined to enforcing it 
on the “ presentation of a copy of it and certifi¬ 
cate ” as provided by s. SO of Aot XI of 1865 ; 
and that he could not take any notioe of the 
status of the defendant as an agriculturist. 
[R., 30 B. 101 = 7 Bom. L.R. 659.] Under the 
above said oiroumstanoes, the only course left 
to the defendant was to apply to the Small 
Cause Court for a review of its judgment, for 
which purpose the Subordinate Judge might 
stay the execution of the decree, as provided by 
s. 239 of the Oiv. Brc Code, 1882. KaSTUR- 
SHET JAVERSHET V. RAMA KANHOJI, 10 B. 

65. 

(78) — Decree referred for execution—Jurisdic¬ 
tion of Court to decide question of limitation .— 
A Court to which a decree is referred by another 
Court for execution is competent to enquire in¬ 
to the power of the Court to entertain the appli¬ 
cation of the decree-holder to exeoute the decree 
and to decide whether the decree-holder’s right 
to exeoute the decree is barred by time. 
BUZUR BEEBEE v. MARY JACKSON, 5 W.R. 
Mis., 14. [F , 7 W.R. 19.] 

(79) — Judgment erroneous — Decree not con¬ 
taining such erroneous part—Duty of executing 
Court to follow decree .—If the Court’s judg¬ 
ment indicates an intention which would be 
not authorized by the law, and which was not 
embodied in the decree, the executing Court 
has more reason to be bound by the decree than 
the judgment. MOTTEE LALB SlNQH v. 
PETAM KOER, 20 W.R. 308. 

(80) — Transfer of decree for execution to 
different Court —Case struck off for default — 
Proper Court to apply to for fresh execution .— 
Where, on the application of a decree-holder, a 
pecree is transferred by the Court which 
originally passed it to another Court to be 
executed by it, but the latter Court happens to 
strike it ofi the file for default, the jurisdiction 
in the matter of the execution of the decree 
transferred to the latter Court ceases. Under 
such circumstances, the proper Court to apply 
to for the fresh issue of the execution would be 
that of the Judge who had passed the decree 
originally and not the Court to which he had 
onoe transferred it for execution. RAJAH 
BHOOP 8INGH BAHADOOR v. 8UNKUR DUTT 
JHA.6W.R . Mis., 47 [ Overruled , 9 C.L.J. 
443=13 C.W.N. 533 = 12 Iud. Cas. 57.] 

(81) — Limitation Act (XV of 1877), sch % II, 
art. 179 — Decree — Trans'er — Application for 
execution by transferee in Court to luhich decree 
transferred , if made to “ proper Court ” and 
“ in accordance with law Amended certificate 
subsequently produced from original Courts effect 
of—Court to which decree transferred , if may 
entertain successive applications for execution .— 
Where, after a decree was transferred for exe- 
oution to another Court, the interest of the 
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judgment-creditor became vested by operation 
of law in another person, and the latter applied 
for execution in the usual form to the Court to 
which the decree was transferred, without pre¬ 
viously obtaining a certificate from the Court 
which made the decree authorising him to pro¬ 
ceed with the execution, but subsequently 
produced such a certificate. Held , that, onoe 
the amended certificate was obtained from the 
Court which made the decree, it would relate 
back, not merely to the time of the application, 
but to the lime when by operation of law the 
rights under the decree bad become vested in 
the applicant, and it became competent to the 
Court to proceed with the execution at onoe on 
the basis of the original application. That 
the application was, therefore, made to “the 
proper Court” and “in accordance with law” 
within the meaning of art. 179 of sob. II of 
Aot XV of 1877. <27 A. 619, 12 A. 64, D.) 

The language of art. 179 ought not to bo 
strained in favour of tbe judgment-debtor who 
has not paid his just debt, (l C.W.N. 626, F .) 
Till the Court to which a deoree has been sent 
for execution has made its return to the Court 
which made the deoree, it has jurisdiction to 
entertain successive application for execution. 
(6 W.R , Mis., 47, 1 B LR., F B , 91, R ) The 
mere faot that execution proceedings have been 
struck off does not indicate the final determina¬ 
tion of the exeoution-prooeedings in that Court. 
(20 W.R. 133=12 B L.R. 411, 9 M I.A. 320, 
Bel. on.) Qucere :—Whetbor the ruling in 28 
C. 488, that an application by the transferee of 
a deoree for execution after substitution of his 
name can be entertained only by the Court 
which passed tbe deoree, and that the Court to 
which the decree has been transferred has no 
jurisdiction to entertain it, is consistent with 
the decision in 22 C. 558. MANORATH DAS v. 
AMBIKA KANT BOSE, 13 C.W.N. 533 = 9 C.L. 
J 443 = 1 Ind. Cas. 57. 

(82) — Decree transmitted to another Court for 
execution—Execution for costs other than includ¬ 
ed in decree. — A Court to which a deoree is 
transferred for execution is not justified in 
making tbe exeoution of suoh deoree for any 
costs other than those included in it. NIB 
KOMUIiROY v. ROHINEE DOSSIA, 13 W.R. 313. 

(83) —( ourt executing decree of art.other Court, 
power of, to inquire , into aiju&tmeni—Act 
VIII of 1859, s. 387— Act XKIH of 1861, 
s. 11 . — Act VIII of 1859 regulated the proceed¬ 
ings in execution of a deoree in a suit pending 
when it was passed and not tbe old law, 
Q. 387 of Aot VIII of 1859 had no reference to 
suoh proceedings. By 8. 11 of Aot XXIII of 1861 
a Court executing the deoree of another Court 
oannot determine questions concerning the 
alleged payment of moneys in satisfaction of 
the deoree, INNIS v. THE DEBHI BANK, 51 
P.R. 1870. 

(84) — Civ. Pro . Code , 1982, s. 267 -A — Money 
decree—Agreement for payvient by instalments — 
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Sanction to be by Court passing the decree , 
and not by Court executinq it .—Ao agreement 
under s. ‘257 A, Civ. Pro. Code, for the payment 
of a money-decree by instalments, can be 
sanctioned only by the Court which passed the 
decree aud not by that to which the decree has 
been transferred for execution. GaNDHARAP 
SINGH v. SHEODAKSHAN SINGH, 12 A. 371 = 
A.W.N. 1890, 197. [F., 26 P.R. 1894 ; R. t 

A.W.N. 1895, 149.] 

(85) — Act VIII of 1859, s. 284 —Execution of 
decree — Proeiure .—When a decree of one 
Court h»s been transmitted under s. 284 et seq 
of Aot VIII of 1859, to another Court for 6xe- 
oution, and when that Court has struck off for 
default the fir^t proceedings in execution of the 
judgment creditor, the Court to which the 
decree has been transmitted has jurisdiction 
to allow the proceedings to be revived. BAG- 
ram v. J.P. Wise, l B L.R. F.B., 91 = 10 
W.R. 46, F.B. TF , 20 A. 129=A.W.N, 1897, 
218 ; Rel on. 13 C.W.N. 533 = 9 C.L.J. 443 = 

1 Iod. Oas. 57; Cons., 3 C. 512; R., 4 O.C. 333.] 

(86 ;—Jurisii lion of executing Court* — The 
jurisdiction o' a Court, to which a decree ha3 
been transferred for execution, is limited to 
carrying out such execution and such Court 
cannot transfer it for execution t o another Court. 

SHIB Narain SHAHA v. BEPIN Behary 
Biswas, 3 C. 512 = 1 C.L.R. 539. (I B.L.R., 
F.B.. 91, Cons.) 

(87) — Poiv r of Court to which decree trans¬ 
mitted — Act VIII of 1859, ss. 285 and 286.—The 1 
Court, to which a copy of the decree has been 
transmitted for execution under e. 286 of Act 
VIII of 1859, must itseli execute it and not 
delegate another Ccurt to do the same. If such 
authority were required, it could be granted 
only by the Court, on which it was originally 
to execute it. BHAG SINGH v. BlSHAMBER 
DAS, 129 P R. 1879. 

(88) — Civ. Pro. Code , 1859, s. 287 — Copy of 
decree or order transferred by one District Judge 
to another—Ijilter not to transfer to third Judge 
— Complete execution in Court to ichick decree \ 
transferred , failure to secure — Procedure. —A 
copy of a decree or of an order for * execution, | 
transmitted by the Judge of one district to that 
of another for the purpose specified in Act VIII 
of 1859, s. 287, cannot- be transmitted to a third 
district by the Judge of the second district. If 
oomplete execution cannot be had in the second 
district, the decree-bclder should have his decree 
re-transmitted to the Court, whose duty it. is to 
execute it. aud there obtain a fresh certificate 
to any other district where execution is practi¬ 
cable. Dhunput Singh Bahadoor v. 
WOOMA 8 UNKUREE GOOPTA, 21 W.R. 337. 

(89) —Order of Court for execution rf decree — 
Transmission of decree to anothir Court for exe¬ 
cution after passing of order—Power of latter 
Court to consider whether execution »s barred — 
Civ . Pro . Code v 1882, s. 223 — Whero Court A 
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transmits a decree for execution to Court B, 
the former Court having previously made an 
order for execution of the decree. Court B has 
no power to determine whether execution is 
barred by limitation. The order for execution 
made by the Court which transmits the deoree 
is binding on the parties until reversed on 
appeal. But, where the transmitting Court 
merely sends the deoree and the certificate of 
non-satisfaotion, the Court to which the deoree 
is transmitted has the power to determine 
whether execution of the decree is barred. 

Husein Ahmad Kaka v. 8aju Mahomed 

SAHIB, 15 B. 28. [«., 6 Bom. L.R. 657, 29 

B. 29 ; D. t 12 Bom. L.R. 844.] 

(90) — Act VIII of 1859, s. 284— Transmission 
of decree for execution to another Court—Decision 
of question of limitation by .—The Court to 
which a decree has been transmitted for exe¬ 
cution has jurisdiction to decide whether the 
application preferred to it for execution of the 

{ decree was barred by limitation or not. CHOTI 

Lad v. Manick Chand, 7 N W.P. 115 GO 
W.R.. F B., 10, F.) 

(91) — Transfer of decree for execution — Power 
of executinq Court to determine pica of limita¬ 
tion. — Where a decree is sent to another Court 
for execution, the latter Court has jurisdiction 
to determine whether execution is or is not 
barred by limitation. BYKUNTNATH MUL- 
BJCK v. JOY-GOPAB CHATTERJEE, 7 W R. 19. 

(92) — Act VIII of 1859, ss. 282-294— Execu¬ 
tion — Limitation—Transfer cf decree — Juris' 
aiciicn. — When a deoree is. under s. 284 and the 
following sections of Act VIII of 1859, trans¬ 
mitted frem one Court to another Court for 
execution, the Court to which the decree is 
transmitted has jurisdiction to determine 
whether or not execution of the decree is barred 
under Aot XIV of 1859. LEAKE v. DANIEB, 

B L.R.. Sup. Yol. 970 = 10 WR, F B., 10. 
[22., 11 W.R. 430. 7 N W P. I 15 ; Apyr ., 5 C. 
897 ; R .. 17 C. 491, 23 C. 39 ; Cons., S C. 
916 ; Z)., 15 B. 28.] 

(93) — Act XI of 1865. s. 20— Certificate of 
non satisfaction from Court of Small Causes — 
Decree transferred to Alunsiff's Court of same 
place — Objection, on ground of limitation — 
Competency of Alunsif to adjudicate on limita¬ 
tion. — The holder of a decree, after several un¬ 
successful attempts to execute the same applied 
for and obtained a certificate of non-satisfaction 
under s. 20, Aot XI of 1865, from the Court of 
Small Causes at Arrah. The deoree was trans¬ 
ferred for execution to the Munsiff’s Court at 
Arrah. Before the Munsiff, the judgment-debtor 
objeoted to the execution of the deoree on the 
ground of limitation. The plea was overruled 
by the Munsif. The judgment-debtor appealed 
to the District Judge, who, reversing the lower 
Court’s decision, held that the deoree was bar¬ 
red by limitation. The High Court set aside 
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the District Judge’s decision on the ground that 
neither of the lower Courts had jurisdiction to 
entertain the objection of limitation. The 
decree-holder again applied for execution in the 
Arrah Munsif’s Court and the Munsifi again 
entered into the question of limitation and 
refused the application on that ground. The 
contention was that the Munsifi had no power 
to entertain this objection agaiu, the matter 
having been finally set at rest by the previous 
decision. It appeared that the Court of Bmall 
Causes at Arrah had been abolished and its 
jurisdiction, so far as the execution oase wa3 
concerned, had been transferred to the Muosiff’s 
Court at Arrah and that the Munsifi deoided 
the objection of limitation, not as the Judge to 
whose Court the decree was transferred for 
execution but as the successor in power of the 
abolished Court of Small Causes. Held t that the 
Munsifi had jurisdiction to decide the objection, 
800MUT DOSS v. BHOOLUM LADIj, 24 W.R. 
151 = 13 B L.B. App. 27. 

(94) — Transfer of decree to another Court lor 
execution — Jurisdiction of original Court .—The 
faot that a decree has been transferred to 
another Court for execution will not deprive 
the Court, which transferred the decree, of 
jurisdiction to decide, upon an application to 
it, whether or not execution of the decree has 
been barred by limitation. SRIHARY MUNDUL 
v. Murari CHOWDHRY, 13 C. 237. [R., 17 
A. 431] 

(95) — Execution of decree in another district 
—Application by third party — Jurisdiction .— 

A decree sent for execution to another district 
cannot be recalled on the application of a third 
party. INDRA CHAND DlJGAR v f GOPAL 

•Chandra Shbtia, 3 BLR., A.C., 181 = 11 
W.R. 357. 

(96) —Small Cause suit—Transfer of execu¬ 
tion proceedings Jrom one Court to another — 
Civ. Pro. Code, 1 »*<?.. ss 25.647 —Act VI of 
1892, s. 4.—S. 25, Civ. Pro Code, 1882. or that 
seotion read with s. 647, gives the power to 
District Courts to transfer execution proceed¬ 
ings in a Small Cause Court to the Court of a 
subordinate Judge. The ruling in 5 B. 680 
that these sections apply to execution proceed¬ 
ings)^ 8mall Cause Courts is in no way afieoted 
by the explanation top. 4 of Act VI of 1892. 
KBI8HNA VELJI M\RWADI V. BHAU MaNSA- 
RAM. 18 B. 01» P.J. 1893, 258. IF., 22 B. 
778 ; R. t 18 B. 458, 19 B *276, 1 O G. 117.] 

(97) — Ctti. Pro. Code (Act X oj 1877), ss. 25, i 
647— Mofussil Courts of Small Causes — Execu¬ 
tion of decree—Power of District Court to 
withdraw applications for execution .—8s. 25 
and 647, Civ. Pro. Code, 1877, are both appli¬ 
cable to Courts of 8mall Causes in the mofussil, 
and the former seotion is extended by the latter 
to execution proceedings in suoh Courts. A 
District Judge has, therefore, power under s. 25 
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of Aot X of 1877, to withdraw an applica¬ 
tion for execution of a deoree from a subordi¬ 
nate Court, and to dispose of that application 
himself, or to transfer it to another subordi¬ 
nate Court competent to deal with the same. 
BaEjAJI v. RANCHODDAS, 5 B. 680. < Not F. t 

15 C. 177 ; F. ; 22 B. 778 ; Cons., 18 B. 61 ; R. t 

16 C. 457.] 

(98) —Small Cause Court , mofussil — Act XI 
of 1865, s. 20— Execution of decree — Transfer of 
decree to another Court .—Under s. 20 of Aot XI 
of 1865, a Court of Small Causes may transfer 
a deoree for execution to another Court, cot 
ouly when there has been a sale of suoh move¬ 
ables of the debtor as the judgment-creditor had 
been able to discover, and the proceeds of suoh 
sale have not been sufficient to satisfy the 
deoree, but also when no sale has taken place 
at all, and the deoree remains unsatisfied by 
reasons of there being no moveable property of 
the judgment-debtor wh'ich can be found with¬ 
in the jurisdiction capable of being sold. In re 

Chandra Kanta Biswas, 3 C.L.R. 538. 

(99) — Act XI of 1865, Courts of Small Causes 
constituted under — Act XIV of 1869, procedure 
in cases tried by Judges invested with Small 
Cause jurisdiction under , subject to the Civ . Pro , 
Code t without the vanatioyn in Act XI of 1865 

— Transftr of decrees for execution from Small 
Cause to Original Side of same Court, Civ. Pro 
Code (Act XIV of 1882), s. 223 —The Courts 
of subordinate Judges invested with special 
Small Cause jurisdiction under s. 28 of Aot XI 
of 1869 do Dot thereby become Courts of 
Small Cause” constituted under Aot XI of 
1865. Tbey merely exeroise a similar jurisdic¬ 
tion, and it cannot be said that the variations 
of procedure prescribed expressly for Courts 
constituted under Aot XI of 1865 are applicable 
to any Courts constituted under a different Aot. 
Consequently, the Court of a subordinate Judge 
acting under s. 28 of Aot XIV of 1869 is 
governed, as regards procedure, purely by the 
provisions of the Civ Pro. Code, without the 
variations provided by Aot XI of 1865. Under 
art. ( d ) of s. 223 of the Civ. Pro. Code, the 
Court which has passed the deoree in its Small 
Cause jurisdiction may transfer it for execution 
to the other branch of the same Court. For 
suoh purpose, the two sides of the Subordinate 
Judge’s Court may be regarded as different 
powerp since they exercise different powers. 
BHAGVAN Dayab.TI v Babu. 8 B. 230. [F , 
9 B. 237 ; R. f 12 B 31, 18 B. 61, 23 B. 382, 
31 B. 314 = 9 Bom. L.R, 327 ] 

(100) —Execution of decree -SmallCause Court 

— Jurisdiction—Transfer of decree for execution 
— Act X of 1877, s. 268— Act XIof 1865, s. 20— 
Except in the manner allowed by s, 20, Aot XI 
of 1865, the Judge of Small Cause Court cannot 
now send a deoree of his own Court for execu¬ 
tion by anotherCourt, nor can he issued an order 
under s. 268, Aot X of 1877, out of his own 
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jurisdiction. MOONSHEE HOOSAIN ALLY v. 
ASBOTOSH GaNGOOLY, 3 C.L R. 30 [F., 

A.W.N. 1984, 69, 30 C. 713.] 

(101) — Act XI of 1865 — Civ. Pro. Code % 
ss. 286. 287— Decree of Small Cause Court — 
Execution by another Court — Transmission of 
decree, documents required. — Prcoees of execu¬ 
tion against the person or personal property of 
a judgment-debtor may be issued on the deoree 
of a Court of Sm ill Causes by a Court in another 
district. Before issuing suoh process of exe- 
outioD, the Court receiving the decree is bound 
to see that the provisions of sa. 286 and 287 of 
the Code have been strictly complied with. 
The documents required to be transmitted for 
the purpose of obtaining execution are a copy 
of the decree and a certificate of the sum 
remaining due under it, together with a copy 
of any order for execution that may have been 
passed. P. VENKATASUBIA v. SIVARAMaPPA, 

4 M.H.C. 331. 

(102 ) — Civ. Pro. Code , 1859, s. 287— Decree 
of Bombay Small Cause Court —Reference to 
Subordinate Judce to excuie decree — Subordi¬ 
nate Judge whether can 'proceed against im¬ 
moveable property .—The Court of Small Causes 
at Bombay has power to execute its deoree only 
against the moveable property of the judgment- 
debtor but, when suoh decree i6 transferred for 
execution to a Court to which the Civ. Pro. 
Code applies, the latter Court oan, under s. 287 
of the Code, enforce it against the immove¬ 
able property also. In re JaGJIVAN NANAP»HAI, 

1 B. 82. 

(103) — Execution of decree — Transfer of decree 
from Small Cause Court to Judge's Court — 
Order of Judge — Appeal. —A decree transmit¬ 
ted to a Court for execution is to be regarded 
as the deoree of that Court for the purpose of 
execution. Orders passed by a District Judge 
in execution of a decree transmitted to his 
Court from a Court of Small Causes, are appeal- 
able. MOBARUCK ADI v. SOOMEE RUNGA 
CHAREE, 3 N.W.P. 168. [R., 20 W.R. 478 ; D., 
21 W.R. 292= 13 B.L.R. App., 28.] 

(104.— Old debt mentioned in mortgage-deed 
—Clause undertaking to pay off the same before 
taking property back — No charge created with 
regard tc such debt—Redemption conditional on 
payment of both de^ts— Adverse order against 
claimant— Omission to sue within one year — 
Effect—Civ. Pro . Code , 1882, ss. 280, 293.— 
In this mortgage-deed for Rs. 64 advauoed at 
the date of the mortgage, mention was made 
of an old debt of Rs. 100 due on a previous 
separate bond aDd the mortgagor undertook to 
pay it together with the Rs. 64 when he took 
back the mortgaged land. 8uoh undertaking 
did not make the old debt a charge on the pro¬ 
perty, the instrument containing no words to 
that effeot, it had the effect only of making the 
equity of redemption conditional on payment of 


Execution of Decree— continued* % 

-17. —Transfer of decree for execution 

—Execution out of Coart’s jurisdiction 

— concluded . 

both the debts. [E., 18 M. 368 ; Appr , 20 B. 
346; R., 22 B. 520, 4 C.L.J. 334. 9 C.W.N. 
789, 8 O.C. 132, 11 O.C. 248 ; £>., 28 B. 349 = 
6 Bom. L.R. 313, 8 O.C. 227.] In this case, 
plaintiffs, the decree-holders, had rightly con¬ 
tended that, as the defendant had not taken 
proceedings to establish his right within a year, 
notwithstanding an order made against him in 
a previous summary proceeding, he was now 
estopped from insisting that he held a mort¬ 
gage to the extent of Rs. 164. The defendant’s 
previous application was virtually one praying 
that the Court should allow the equity of re¬ 
demption to be attached and sold, only on dis¬ 
charge of the mortgage foe Re. 164 and the 
Court by its order pro tanto rejected the appli¬ 
cation, giving effect to it only to the extent of 
the principal under the mortgage, namely 
Rs. 64, and any further right of the defendant 
should have been established by suit brought 
within a year from the order. YaSHWANT 
SBENVI v. VlTHOBA SHETI. 12 B 231. [R., 

22 B. 640 ; D y 16 B, 1, 1 A L J. 531.] 

Court to which decree transferred for execu¬ 
tion whether oan question propriety of transfer 
order— See ClV. PRO. CODE, 1903, ss. 38, 39, 
41, O. XXI, rr. 4, 5. 21 (1), (J), 21 B. 456. 

Rxeoutioo of decree—Transfer to Collector 
—Appeal to High Court from Collector’s orders 
in execution — See COLLECTOR, 5 A. 314, F.B. 
= A.W.N. 1883, 59. 

See High Court, Jurisdiction of—Cal¬ 
cutta, I Hyde, 136. 

See Jurisdiction—Question of juris¬ 
diction, 11 B. 153, 11 13. 160, note = P,J. 
i 1875, 218. 

See Jurisdiction of Civil Courts, h B. 
478. 

See LIS PENDENS, 10 B. 400. 

-18.—Miscellaneous. 

(1) — Lost record—Record burnt- Decree, Exe¬ 
cution of — Limitation Act tXV of 1877). sch 17, 
art. 179, els. (1) and (4)— Reconstruction of lost 
record—Inherent power — St^p-in-aid of execu- 
tion. — A Court hasinherent power tore-construct 
its records ,\vhen they have been lost or destroy¬ 
ed. An application for execution of a deoree need 
not be accompanied by a copy of tbe deoree. 
When, therefore, the decree has been lost or 
destroyed, it is competent to the decree-holder 
to apply for execution and to obtain relief upon 
proof of the oontents of the decree by secondary 
evidence. An application to a Court to re-oon- 
struot a lost decree is not a step-in-aid of execu¬ 
tion, as it is needless for the decree-holder to 
have the deoree restored beforo he applies for 
execution, which must be done within three 
years from the date when the judgment was 
pronounced. Qucere. —Whether, when a record 
has been destroyed, the deoree-holder is entitled 
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to bring a fresh suit, or whether he must apply 
for execution of the lost deoree and prove its 
contents by secondary evidence. RAJ GlR 

Sahaya v Iswardhari Singh, 11 C L.J. 243 
= 5 lod. Cas. 660. 

» (2) —Order in execution proceedings,effect of as 
res judicata—Limitation Act, s • 19, application 
of, to execution proceedings — Civ. Pro, Code, 
s. 230.— Htild , that orders in execution proceed¬ 
ings are binding on the parties in all subsequent 
proceedings in that suit on principles analogous 
to those of res judicata. Held, further, that the 
effect of the previous order mU9t be confined to 
the point actually deoided. Held , also, that the 
provisions of e, 19 of the Limitation Act cannot 
affect the absolute prohibition, against the 
granting of an application after twelve years 
from certain dates, imposed by s. 230, Civ. Pro. 
Code. BHIKHARI V. GAURI SHANKAR. 11 O. C. 
220. (II B. 537, 14 B. 206, 18 O. 631, II O.C. 
57, R.) 

(3) —Execution of decree—Execution against 
defendant against whom no relief granted. —A 
deoree cannot be executed against a person who, 
though originally named as a defendant in the 
suit, was not named in the deoree as one of those 
against whom the decree was given. BOOBUN 
Moyee DEBTA CHOWDRAIN V. Brojonath 
Roy, 7 W.R. 62. 

(4) —Attachment — Liability of execution — 
Creditor—Act VIII of 1959, ss. 92, 214, 246.— 
If a decree-holder, having obtained a warrant 
for the attachment of the goods of A, points 
out to the officer of the Court the goods of B as 
those of A, and causes their attaohment and 
removal, he is a wrong doer who has prooured 
the commission of a trespass, and is responsi¬ 
ble, though he aots innocently or mistakenly. 
If a Court, having before it all the facts, were 
to adjudicate as to the right of a defendant to 
particular moveables, and to order the attaoh¬ 
ment of specified property, the order would be 
the aot of the Court ; and if the decree-holder 
had aoted kona fide in bringing all the facts be¬ 
fore the Court, he would not be liable. MU8- 
SAMAT 8URJAN BIBI V. SHEIKH SARIABAKA, 

3 B.L.R. A.C., 413 —12 W.R 329. (7 W.R. 

355, D.) [ Appr. t 5 N.W.P. 211; R., 8 B.HC. 
A.Q., 177, 9 B.H,C. 92, 11 B.H.O. 46, 3 B. 
74,28 0.540 = 6 C.W.N. 175, 129 P.R. 1908, 

4 N.LR. 49.] 

(5) — Tr xnsfer of a decree passed by Civil 
Court for execution to a Rent Court — Civ. Pro. 
Code ( Act V of 3908), ss. 38, 39 and O. XXI. 
—Held, that there is nothing in the lan¬ 
guage of ss. 39 and 39 or of the Rules in Order 
XXI of Aoc V of 1908, whioh indicates an in¬ 
tention on the part of the Legislature that a 
Court should not transfer a deoree for exeoution 
except to another Court of the same kind as 
itself. A deoree passed by the Civil Court oan 
therefore be transferred for exeoution to a Rent 
Court and vice versa. INDAR Pershad v. 
Fateh Ohand. 18 O.G. 119-6 Ind. Cas. 904. 

C. IV—33 
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(6) —Execution of decree — Decree to b„ 
executed where there has been appeal .— Where 
there has been an appeal from any deoree, the 
deoree to be exeoubed is that of the appellate 
Court and not that of the Court of first instance. 
(4 A. 377, A.WN. 1882, 126, R.) Where 
there has been an appeal to the District 
Judge from the subordinate Judge’s deoree for 
costs, and although the latter had been 
affirmed by the appellate Court only after an 
application for exeoution of the deoree of the 
Court of first instance was made, it was held 
that the decree-holder should put in an appli¬ 
cation for the exeoution of the deoree of the 
appellate Court, as the former decree ceased to 

; be executable after the appellate deoree was 
i passed. BHAWANI GHULAM v. DEORAJ 

Kuari, A.W N. 1884, 183. 

(7) —Execution of decree—Power of Court to 

refuse .—Where no appeal has been preferred 
against a deoree and the lime therefor has 
expired, a Court cannot refuse execution. 
ISHAN CHUNDER ROY v. ASHANOOLLAH 
Khan, 10 C. 817. [/?., 15 B. 307 ] 

(8) —Ambiguous or defective decree — Decree 
interpreted with reference to the pleadings in 
the suit. —Where a Court has to exooute a 
deoree whioh is badly drawn up and ambiguous, 
it is permissible to refer to the pleadings in 
the suit in which the deoree was passed, in 
order to ascertain its precise meaning. NlSAR 

Husain v. Allah Bakhsh, A.W.N. 1908, 257 
= 5 A.L J. 742. (A.W.N. 1890,'75, 13 A. 343. 

18 A. 344, R.) 

(9) —Duty of person selling property of which 
he afterwards becomes owner—Applicability to 
Court-sales. —The doctrine, that, where a party 
sells property, of whioh he is not, but after¬ 
wards becomes, the owner, he is bound to make 
good the sale out of his subsequently acquired 
interest, has no application to the case of a 
sale, whioh is made through the Court, at the 
instance of an execution creditor and is, there¬ 
fore, compulsory, ALUKMONEE DaBEE v. 
Banee MADHUB CHUCKERBUTTY, 4 C. 677 = 

3 C.L.R. 473. 

(10) — Execution of decree — Priority of 
attachment — Effect. — Where a judgment- 
creditor attached land in satisfaction of his debt, 
but allowed the sale to be postponed to enable 
the judgment-debtor to raise the money by way 
of mortgage, and whilst the attachment was 
pending, the property was sold at the instance 
of another creditor, held that the former judg¬ 
ment-creditor was entitled to proceed against 
other property belonging to the judgment * 
debtor. KAUI PERSHAD DUTT v. RAJAH 

Mahomed Jowahur Jumma Khan, 10 B.L. 
R. App. 9. 

(11) — Execution of decree — Double sale of 
same property—Decree carrying lien , priority of 
— Special decision .— In exeoution of a money- 
decree, A’s taluk was sold to B, O purchased it in 
exeoution of another deoree whioh gave the 
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benefit of a mortgage. D, as purchaser of 
share of C’s rights, sued E for root. E pleaded 
that he had paid the rent to B, who intervened, 
asserting his title as purchaser and alleging 
actual possession. The Judge decreed that the 
decree in execution o L which O purchased, gave 
him precedence over B. On special appeal, 
the defendants pleaded that this decree had 
been practically set aside by the High Court 
having held that the decree, uuder which C was 
a purchaser was a money decree bearing no 
lien. Held that, as ths High Court decision 
above referred to, was passed in another suit 
between different parries which concerned 
other lands sold under the decree under which 
C purchased, it oould not prejudice the plaintiff 
and that the Judge’s decree was valid and must 
be executed. MAHOMED DANISH v. MAHO¬ 
MED KOEM, 23 W.R. 111. 

(12) — Execution sale—Reversal of decree on 
appeal—Right to recover the land sold and not 
simply the sale proceeds. — Where the land of 
the judgment-debtor is sold in execution of a 
decree, and on appeal the decree is reversed, 
the judgment-debtor is entitled to recover the 
land itself and not merely the proceeds of the 
sale thereof. 8ADASIVA v. 8ABAPATHY. 3 M. 
106. [R., bO P.K. 1903=19 P.L.R. 1904, A.W. 
N. 1897, 29, 31 0. 499.] 

(13) — Decree dismissing a suit — Affirmance 
of decree by High Court — Application to set aside 
ex parte decree — Decree , setting aside cx parte 
decree , not appealed against . — Where a suit for 
possession of land was dismissed by the Court 
of first instance and, on appeal, the decree of 
the first Court was set a^ide in the absence of 
the defendant, and a decree was given in favour 
of the plaintiff, but, on appeal to the High 
Court, the latter set aside the decree of the 
lower appellate Court, and restored that of the 
first Court, aud meanwhile an application 
under s. 108, Civ. Pro. Code, 1892, to re hear 
the apppeal was successlul, and a decree was ' 
drawn up in favour of the plaintiff, in the pre- \ 
sence of both the parties which was never J 
appealed against, the Court could not interfere 
with the execution of that decree, as it had ; 
become final, no appeal having been preferred 
against it. MAINUDDIN TULUKDAR v. Ram- 
MONI Das, 9 G.L.J. 460 = 4 Ind. Caa. 167, 

(14) — Attachment in execution — Release order 

— Effect. —Where an order releasing an attach¬ 
ment of property is not appealed against, it 
beoomes final and conclusive as between the 
parties and no subsequent application for 
attachment will lie. FAKIR BAKSH v, 
MAYADAHARI, 4 P.R. 1886. (105 P.R. 1382. 

R.) 

(15) —Interlocutory decision, how far bind¬ 
ing on appellate Court. —The decision of a 
Court in execution proceedings that an execu¬ 
tion application was not time-barred though 
binding upon the parties in a subsequent 
execution proceeding pertaining to the same 
deoree unless reversed, is not binding upon a 
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Court of Appeal in an appeal from a final order 
in the same proceedings, simply because the 
interlocutory order was not immediately 
appealed from. SARDAR v. FaTTEH CHAND, 
89 P.R. 1894. (8 C. 51, R.) 

(16) —Purchase by decree-holder — Appeal — 
Decree reversed—Title of auction-purchaser , 
decree-holatr. — A df-oree-holder. who purchases 
at an auction sale under his deoree, purchases 
subject to the result of an appeal. SaIDUN- 

nissa V. Mangu Lad, A W.N. 1897, 28. (10 

I A. 166, 5 M. 106, R.) 

■ (17)— Plaintiff obtaining decree for part of his 

claim—App al as regards part dismissed — 
Execution of decree — Right to prosecute appeal . 
— A plaintiff, who has obtained a decree for 
part of his claim and has appealed as regards 
the part dismissed, is not debarred from pro- 
eecuting the appeal because he has begun to 
exeoute the said decree. RAGHU MAL v. BANDU, 

31 P R. 1907, F.B, = 64 P.W.R 1907 = 1 P L.R. 

1908. (82 P.R. Ib68, Overruled.) [R., 16 P.R. 
1907.] 

(18) — Sale in execution of decree of inferior 
Court by order cf Court ot lvgli*r grade — Second 

i appeal where decree ot lower Cou t executed by 
, a higher Court- Cxv Pro Code % ss, 244 and 285. 

! —Tns respondent obtained a decree against the 
appellants iu the Court of the Munsiff iu exe¬ 
cution of which certain property of the appel¬ 
lants was attached. The Munsiff submitted 
the usual sale state merit to Government in 
order that the t-aie of property which was an¬ 
cestral, might be sanctioned under s. 20 of the 
Oudh Law9 Act. The sale was sanctioned, but, 
before the sanction reached the Mun9i£f's Court, 
the property was attached by the order of ths 
subordinate Judge in execution of a decree 
obtained in bis Court by a third party. The 
subordinate Judge purporting to act under 
s. 285 of the Code of Civil Procedure sent for 
the file of the execution proceedings from the 
Munsifi’s Court and caused the property to be 
put up for sale in execution of the Munsiff’s 
decree. Held that, having regard to the pro¬ 
visions of s. 285 of the Coae of Civil Procedure, 
the order of the subordinate Judge was illegal ; 
he ought to have sold the property in execution 
of the decree passed by himself and ought not 
to have executed the decree passed by the 
Muusifi. Held , further, that the proceedings 
before the subordinate Judge were under s. 244 
of the Code and a second appeal was admissible. 

Kalka Prasad v. Saiyed akbar ali, 11 

O.C. 41. 

(19) — Appeal to P/ivg Council—Execution of 
decree. —An appeal will lie from an order passed 
by the High Court in tho miscellaneous 
department in a case of execution of decree, 
in which the amount or value involved exceeds 
Rs. 10,000 as well as in any other case in 
which the Court shall admit an appeal when 
the amount or value is below Rs. 10,000. 
Musammat Velaety Begum v. ruggho- 
NATH PERSAD, B.L R . Sup. Yol. 747, F.B.= 

8 W.R. 147. [fl., 1 C.L R. 354.] 
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(20) — Act XXIII of 1861, s. II —Act VIII of 

1859, ss. 270, 271— Appeal. —Aa appeal does 
not lie under s. 11, Act XXIII of 1861, from 
an order made by the Judge under ss. 270, 271, 
Aot VIII of 1859, with regard to the claim of 
several rival decree-holders, in respect of the 
proceeds of property sold in execution of a 
decree. MlSRI KOOER v. Maharaja MA- 
HESHWAR BUKSH 8INGH. B.L.R., Sup. Yol. 
13 = Marsh 527 = W R., F.B., 116. [R., B.L. 

R., Sup. Vol., 109.) 

(21) —Stay of execution—Impossibility of re¬ 

storing parlies in statu quo— Appeal . —The fact 
that it would be impossible to restore the 
parties iD [statu quo may or may not be a ground 
for granting a stay or execution of a decree ; 
but it does not render the order refusing the 
Btay a “judgment.” No appeal lies from such 
order. KODIVA SAHIB v. SYED RAHIMA- 
TAIiliA Sahib, 3 M.L.T. 307. (24 M. 359, F .) 

(22) — Execution proceedings — Ordir for the 
sale of property —Appeal .—An order under 
s. 244 of the Civ. Pro. Code (of 1877), direct¬ 
ing sale of property for the satisfaction of the 
amount found due, in execution proceedings, 
for mesne profits, is not appealable, such order 
not falling under s. 588. PABUCKDHARY 
ROY v. RADHA PURSHAD SINGH, 5 C 50. 
(2 C. 553, R.) [ Reversed , 8 C. 28, P.C.] 

(23) —Execution of order in Council — High 
Court's interpretation—Judicial Committee's 
opinion as to intention of order expressed .pending 
appeal from decision of High Court .—Where 
the High Court wroDgly interpreted an order iu 
C ouncil when it executed it, the Judicial 
CommiLiee expressed its opinion as to the 
intention of the order, pending an appeal from 
the decision of the High Court. In the matter 
of the petition of Yarbagadda Durga Pra- 
SADA NAYADU, 27 M. 153, P.C.=31 I.A. 64 = 
8 Sap. 621. 

(24) —Execution of decree by others than 
decree-holders — Remedy — Where the Judge 
allows a person, not that actual decree-holder to 
execute the decree, that porsou not having been 
made a party to the suit, held that the actual 
decree-holder has no right of appeal against the 
summary order of the Judge in favour of the 
said person, but that be should apply to the 
Judge for a review of his order. OBHOY 

Churn Ghose v. allad Monee Dassia, 

1 W.R. Mia. 23. 

(25) —Decree admitted to be fully satisfied — 
Application for further execution and admissible 
—Proper course for decree-holder is review .— A 
decree-holder is not entitled to pub in an appli¬ 
cation for further execution of his decree after, 
in execution of a previous application, the full 
amount stated in that application, had been 
paid and the decree admitted to be fully satis¬ 
fied and so entered by an order of the Court. 
The proper course, if there had been any 
mistake, would be for the decree-holder to come 
in for a review. SHEIKH KAPIBUDDIN Ahmed 
v. Sheik Kamruddin Ahmad, 5 lock Gas. 
148, (5 O.W.N. 627, D.) 
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(26) — Civ . Pro. Code , ss. 223, et seq.— Juris¬ 
diction of Collector in execution of a decree 
transferred to him for execution — Review. —A. 
decree of the Court of the Munsif at Jacpur 
was sent for execution by that Court to the 
District Court of Azamgarb, and from the 
District Court to the Collector of Azamgarh. 
The Collector, under the impression that cer¬ 
tain process fees had not been paid by the 
decree-holder, struck off the execution proceed¬ 
ings and certified to the Distriot Court of 
Azamgarh wbat he had done, and the District 
Court in due course soot a certificate of failure 
to execute to the Court of the Munsif of Jaunpur. 
Subsequently, it came to the knowledge of the 
Collector that the process fees had been deposited 
before he had passed bis order striking off the 
proceedings in execution, and he proceeded to 
review his order and took up the exeoution pro¬ 
ceedings again at the stage in which they were 
before his order was made. Held , that the 
order of the review so made wa9 not ultra vires t 
and was a proper order under the circumstances 
of the'case. DEBI DaT SINGH v. KHUDA 
BAKSH, A.W.N. 1899, 17. 

(27) — Grim. Pro , Code (V of 18981, S. 476 
—Sanction — Judicial proceeding—Execution 
proceeding — Resistance to. —In exeoution of 
a decree tor money, attempt was made by the 
officers of the Court to attach and seize the 
moveables of the judgment-debtor. Resist¬ 
ance was thereupon offered by persons present 
on the spot. The Court held an enquiry, and 
under s. 476 of the Crim. Pro. Code, directed 
the prosecution of the persons who had offered 
resistance. Held , that an execution proceeding 
is a judicial proceeding, and the resistance 
having taken place and having been brought 
to the notice of the Court in tbe course of such 
proceeding the order under a. 476 was made 
with jurisdiction. DAKHINESWAR MlSRA v. 

Harris Chandra Chatterjee, io C.L.J. 
450 = 4 Ind Cas. 368. (10 C.W.N. 55. F. ; 32 

C. 367 = 1 C.L.J. 161, 35 C. 133, D & Doubted.) 
[R. t 14 C.W.N. 799, 8. B,] 

(28) — Crim Pro. Code (Act V of 1998), 
s. 476 —Execution proceeding, re isting process 
m—Report to Munsif—Order for prosecution 
by his successor in office —“ Court , ” meaning 
of—Execution proceeding if “Judicial pro ced¬ 
ing"'—Order under s. 476 to be promptly made , 
-—The word “Court” in s. 476, Orim. Pro. Code* 
is to be understood as beariug its natural mean¬ 
ing with the sense of continuity this implies, 
notwithstanding any change of officers. An' 
exeoution proceeding is a “ judicial proceeding ” 
within the meaning of s. 476 of the Code, the 
definition in s. 4, ol. (m) being clearly not ex¬ 
haustive. Action under e. 476, Crim. Pro. 
Code, should, as far as possible, be prompt and 
expeditious. 8HAIKH BAHADUR v. SHAIKH 
ERADUTULLA MabBICK. 14 C W N. 799 = 12 
C.L.J. 45 = 6 Ind. CaB. 801 = 11 Cr. L.J. 407 = 

37 G. 642. 
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(29)—Execution of mortgage decree—Judicial 
proceeding—Stay of sale—District Judge , letter 
from —Proceedings in execution of a mortgage- 
decree were pending in the Court of a subordi¬ 
nate Judge. The District Judge appointed a 
oommon manager of the estate of the judgment- 
debtors, and wrote a letter to the subordinate 
Judge asking him to postpone the sale for eight ! 
months. The subordinate Judge stayed the 1 
sale accordingly. Held , that the oourse adopted 
was entirely irregular. Tiie proceedings before 
the subordinate Judge were judicial proceedings 
and could be stayed only upon a proper applica 
tion presented in Court in due course. Held , 
also, that, if good grounds were made out for 
the stay of sale, the Court would make the 
order only upon terms, and would take care to 
protect the decree-holder from loss and direct | 
payment of oosts to him. KALI CHARAN 

Nandy v. Debendra Nath Kar, 10 C.L J. 

456 = 4 Ind. Cas. 373. j 

130) —Transfer of Property Act (TV of 1882), 
ss.93, 99 —Ap jhcation for order absolute for sale, 
viay be made to Court executing decree. — An 
application for an order absolute for sale under 
8. 89 of the Act, 13 a proceeding in execution, and j 
subject to the rules of procedure governing such 
matters. (12 A. 69, Appl.) Such an application 
may be made to the Court executing the decree, | 
and it is not necessary that it should be made 
to the Court which passed it. Where a decree 
practically complied with the requirements of 
s. 88 of the Act, an application for execution 
thereof is one within the meaning of s. 89, and 
is governed by the same rules. OUDH BEHARI 

Lal v. NagesharLal, 13 A. 278. F.B.=A. 
W.N, 1891, 83. [Dtss., 21 0. 818, 25 C. 133 ; j 
Not F. t 10 C.L.J 91; Dis. & Doubted , 27 A. j 
501 = 2 A.L J. 180 = A.W.N. 1905. 70 ; F., 20 A. 
302, 24 A. 179 ; Appr. , 23 B. 644 ; Apul. t 1 O.C. 
49, 20 A. 357, 23 M. 521, 23 A. 89 ; R. t A. W.N. 
1892, 5, 9 O.P,L.R. 5, A.W.N. 1896, 100, 19 A. 
620. 5 O.C. 251, 12 C.P.L.R. 82, 25 M. 244, 
F.B., 24 A. 542, 6 O C. 114, 16 C.P.L.R. 
111,27 A. 625 = 2 A.L.J. 371 = A.W.N. 1905, 
136. 28 A. 193 = A.W.N. 1905, 241 = 2 A.L.J. I 
640. 33 C. 867 = 4 C.L.J, 141, 30 A. 248 = 5 
A.L^J. 272 = A.W.N. 1909, 103.] 

(31) —Bona fides of application in question — 
Opportunity of explanation. —A person, to be 
concluded by the contention that his applica 
tion to execute is not bona fide , should be allow¬ 
ed to explain all his acts clearly and fully. 

Seetanath Mundal v Anund Chunder 
ROY, 15 W.R. 5. 

(32) —Omission to prosecute execution proceed¬ 
ings — Application for rehearing pending —Bona 
fides, want o! —A decree-holder’s failure to 
proseoute execution proceedings pending an 
application for rehearing was held to show no 
evidence of want of bona fides. TlTOORAM 

Bose v. Tarinee Churn Ghose, 15 W.R. 

127. 

(33) — Execution of decrees—Procedure before 
Act VIII of 1859.—Only execution under Act 
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VIII of 1859 were contemplated by High 
Court s ruling that a Judge must execute his 
own decrees. NIL KOMUL GHOSE v. NOBIN 

Chundeb Bose, 9 W R. 463. 

(34) — Execution agaimst Sergeant's Civil pay 

Military pay remitted —Refund. — Execution 

being issued against a Sargeant’s Civil pay, if 
a part of his military pay is erroneously re¬ 
mitted, it should be refunded to his superior. 

M. A. Cohen v. McCarthy, 14 W.R. 441. 

(35) — Act VIII of 1859, s. 110— Execution of 

decree—Act XXIII of 1861, s. 38.—The pro¬ 
visions of s. 110 of the Procedure Code (Act 
VIII of 1859) may properly be applied under 
s. 38, Act XXIII of 1861, to proceedings in 
execution of decree. RAJPAL v. CHCORAMUN, 
4 N.W.H. 10. [F., 5 N.W.P. 164.] 

(36) — Arrest in execution of decree exemp¬ 
tion of woman of rank from. — Woman of rank 
are exemptedjrom arrest in execution of decrees. 
ROOjlHNEE SOONDUREE DEBEE v. HEERA- 

motee Debee, 2 W.R. Mie.33. 

(37) — Execution of decree — Demand of 
security from decree-holder , when Court can 
properly make —Act VITI of 1959, s. 209, scope 
cf —In this case, the lower Court had dismiss¬ 
ed the decree-holder’s execution application 
because he bad failed to comply wiihthe Court’s 
directions requiring him to furnish security 
before proceeding in execution. The High 
Court held that, under the circumstances of the 
case, the decree holder should have been per¬ 
mitted to exeoute his decree without seourity. 
It was contended for the debtor, that he had a 
suit for a large sum of money against the 
decree-holder which had been dismissed by the 
High Court and in which he had appealed to 
the Privy Council and, under s. 209 of Act VIII 
of 1859, he had a right to ask the Ccurt to stay 
execution of the decree until a final deoision 
was passed upon his case by the Privy Council; 
but the High Court was of opinion that under 
the oiroumstances the above section was not 
applicable. LUCHMEEPUT v. MIR MAHOMED 

Lukee Chowdhry, 3 W.R. Mis. 20, 

(38) — Execution by Civil Court not ipso faoto 
legal—Persons not parlies to decree or exempted 
from it, not liable to be proceeded against — 
Tenure , how far liable for its own arrears. —It 
was urged on special appeal in this case : First, 
that cl. 6, s. 23, Act X of 1859, contemplates 
suit onl> for illegal ouster, and as plaintiff’s 
ouster was by process of Court, — i.e under 
orders of the Civil Court, there was no illegal 
ouster, and consequently plaintiff’s action was 
not maintainable. Second, that every tenure is 
hypothecated for its own arrears so that every 
tenant of such tenuro is liable to ejeotmenfc on 
failure to pay any rents due on the tenure and 
that thus the plaintiff was liable to be ejected 
from the tenure of the defaulter as he had not 
paid the arrears, and, consequently, there was 
the absence of any such illegal ejectment as 
ooul4 warrant the lower Courts giving the plain¬ 
tiff a decree for possession. Both of the above 
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grounds were held by the High Court to be 
untenable. Oa the ficss, the High Court observ¬ 
ed that the fact of there being action under 
process of a Civil Conrc does not make such 
action ipso facto legal. Quoh an action would 
be illegal where it haB been taken against 
persons who are not parties to the decree or, 
as was the case with the plaintiff here, are 
distinctly exempted from the operation of the 
decree with possession reserved in express terms. 
On the second plea, the Court remarked that it 
is only when tenures are sold for their own 
arrears that there is a hypothecation and a 
liability of the tenure itself, in other hands tbau 
the defaulter's ; for the arrears, and, that even 
then eaoh oase must be decided by its own cir¬ 
cumstances. UMUBT LAIili BHOSE v. 800- 
RUBEE DOSSEE, 2 W.R. Act X, Rul. 86. 

(39) — Execution of decree — Irregularity—Sale 
—Suit by judgment-debtor to set aside sale — Civ . 
Pro . Ccds , 1859, s. 267.—An irregularity in 
execution proceedings, which did not preju¬ 
dice the judgment-debtor,does not vitiate a sale. 
Where execution was taken out on an earlier 
decree anappeal (wbich was afterwards reversed) 
and continued even after a fioal appellate decree 
was passed, held* the irregularity was one which 
did not prejudice the judgment-debtor. Held 
that a suit by the judgment-debtor to set aside 
a sale under the above oiroumstanoes, on the 
ground of nullity, was not maintainable 
with reference to Act VIII of 1859, s. 257. 
GHAZI v. KADIR BAKSH, 1 A. 212, F.B. 

(40) — Formalities to be observed preliminary 
to sale, non-compliance with — Effect — 8. 311, 
Civ. Pro . Code—Error in the warrant of attach¬ 
ment, effect of—Applicat ion to set aside sale on the 
ground cf irregularity — Limitation — Art* 166, 
Limitation Act. — If the formalities laid down 
in the Code of Civil Procedure as preliminary to 
a valid safe have not been complied with, the 
sale is not de facto void. 8o, the error (e.g. % 
recording a wrong number of a plot) in the 
warrant of attaohment constitutes merely a 
material irregularity, whioh can be the subject 
of objection to the sale under s. 311, aDd does 
not render the sale void ipso facto and thereby 
oust the provisions of s, 311. An application 
to set aside the sale on the ground of irregularity 
must be treated as one under e. 311, and will be 
barred by limitation under art* 166, Limitation 
Aot, if the application is not made within 30 
days from the date of sale. MADHO Mae v. 

Jawahir Singh, 40 P R. 1910 = 63 P.W.R. 
1910 = 6 lnd. Gas. 713 = 211 P.L.R. 1910. 

(11 )—Execution of mortgage-decree — Pro¬ 
clamation for sale , portion of property not men¬ 
tioned in—Right of a creditor to attach it in —, 
practice—Application tor sale in — Duty of a 
Judge ordering sale. —A obtained a mortgage- 
decree against B on mortgage of a house with 
the surrounding compound and trees thereon, 
but, in execution of that decree, the house was 
proclaimed for kaIo, no mention of the com¬ 
pound and trees being made in the proclama¬ 
tion o! sale. After the sale was oomplete, 
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another creditor 0, in execution of his money- 
decree against B applied for attaohment and 
sale of the oompound and trees, when, the pur¬ 
chaser at Court-auction objected that he bad 
purchased them at Court-sale, and the attach¬ 
ment was therefore removed. In a suit then 
brought by O for declaration that such proper¬ 
ty was the property of his judgment-debtor B, 
held , that, if the site and trees had not been 
sold, the mortgage-decree over them obtained 
by A would be still subsisting, and C would not 
be entitled to attach them as his debtor's pro¬ 
perty. Held , also, where an application for 
sale of property is made, the Judge ought to 
examine the application and the decree, and 
give explicit instructions to the bailiff to ensure 
that bidders should know exactly wbat they 
were buying. Po THEIN v. MAUNG TU, 8 L. 
B.R, 18 = 2 lnd. Cas. 362. 

(42) —Fraudulent execution of decree after 
adjustment out of Court—Adjustment not certi¬ 
fied under s. 268 of the Civ. Pro. Code—Proof 
of payment otherwise than by certificate .—In a 
suit to set aside a fraudulent sale (in execution 
of a decree) after satisfaction of the decree by 
payment out of Court, which, however, has not 
been recorded in accordance with s. 258 of the 
Civ. Pro. Code, it is nevertheless competent for 
the plaintiff to prove the payment of fcbe aeore- 
tal money otherwise than by a certificate under 
u. 258. Pat Dasi v. Sharup Chand Mala, 
14 C. 376. [Diss., 21 C. 437. 20 A. 254 = A, 
W.N. 1898, 37 ; Commented upon , 15 0. 557 ; 
R .. 13 A. 339, 13 O.W.N. 710.] 

(43) —Execution — Joint decree-holders — 
Application by one for execution in respect of 
moiety. — One of two joint deoree-holders applied 
for execution of the deores in respeot of a 
moiety. The judgment-debtor contended that 
the whole amount had been paid out of Court 
to the other decree-holder. Held, that the 
objection was invalid. But the Court remanded 
the oase for deciding the question whether 
the whole amount was paid out of Court. BAN- 
SIDHAR v. KISHEN LAL, A. W.N. 1883, 262. 

(44) —Compromise varying decree — Enforce¬ 
ment in execution—Regular suit . — A compromise 
arrived at in execution proceedings varying the 
deoree may be enforced by the executing Court 
in execution, without requiring the judgment- 
debtor to resort to a regular suit. BBAI CHA- 

ranjit Singh v. Kashi Ram, 16 P.R. 1876. 

(45) — Compromise — Contract superseding 

deerte .—Where the arrangement made between 
a deoree-holder and a judgment-debtor for 
the satisfaction of the deoree contains nothing 
materially at variance with the deoree, but 
is consistent with it, and is made obviously 
with th6 object of securing and facilitating 
its execution, there is no new oontraot 
in supersession of the deoree, and the de¬ 
oree itself oan. under suoh oiroumstances, be 
exeouted. GANG A v. MURLI Dhab, 4 A. 240 
= A.W.N. 1882, 24, (3 A. 585. D.) [F, t 6 A. 

338.] 
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(46) —Amount cf mesne p)rofits left undeter¬ 

mined—Cornercmise between parties as to mesne 
l>rctits — Decree in accordance with compromise, 
executability of —Where the amount of mesne 
profits was left undetermined by the decree and 
the parties entered into a compromise that the 
decree as to mesne profits should be executed 
against a particular plot of land and a decree 
was passed in accordance with the compromise. 
Held, that the decree cannot be executed in 
any manner other than that specified in the 
razinoma, unless it is shown that the method 
of execution specified in the razinama has be¬ 
come impossible. When an issue is left unde¬ 
termined, it 33 competent for the patties to 
adjust that part of the suit by a lawful compro¬ 
mise. Vythinatha a iyar V VYTHINATHA 
AiyaR. 6 M L.T. 187 = 33 M. 78. (13 A. 53, 

25 A. 385, 14 C. 50, R.) 

(47) — Agreement to pay amount of decree — 
Funds hi kauris of third party, payment 'under¬ 
taken to be made from —Onus of existence of 
funds with thwd party. — The widow and the 
daughter of the judgment-debtor, tbe petition¬ 
ers in this case, gave an ikrar to the decree- 
holder by which they agreed to pay the money 
due under the decree from certain sums alleged 
to have been remitted by a hundi to a third 
person. The hundi, however, could not be 
traced and it appeared there was no money 
belonging to the judgment-debtor in the hands 
of the third person as alleged by the petitioners. 
Held , that it \7is for the petitioners to indicate 
how the hundi was to be got at, and they 
oould not be allowed to keep the decree- 
holder at arm’s length by referring him, for 
payment, to a party with whom there were 
no funds, or, to bills which might not be in 
existence or not in their power. The decree- 
holder accepted the ikrar on the understanding 
that the money was in the hands of a third 
person, which was not the oase. It was there¬ 
fore competent for him to first prooeed against 
the money covered by ihe hundi , as the decree 
directed, and failing that source, he might 
proceed against otheras-ets in the binds of the 
petitioners, MUSST. RUKHEEAH KHANUM v. 

Hazee Mahomed Hashim, 2 W.R. Mis. 3. 

(48) —Judgment creditor coming to terms with 
his judgment-debtor — Effect — Auction-purchaser 
applying to have order setting as'de sale rescind¬ 
ed must show that the ordc v hod been improp r- 
ly obtained —If a judgment-oreditor, comes to 
terms with his judgment-debtor, it is, as 
against the auction-purchaser, equivalent to a 
receipt in full of the decretal amount by the 
judgment-creditor. Where a sale is set aside 
by the order of the Court,'it lies on theauotion- 
purohaser when applying to have that order 
rescinded, to show that the order had been 
improperly obtained, e g., by showing that, at 
the time of the order, the judgment-oreditor 
bad not been satisfied. Ma SEIN BUWIN v. 

Mahomed Hassim. Bur. L.R. 176. (23 B. 
723, 1 Q.W.N. 703, R.) 
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(49) — Civ. Pro. Code , 1982, 5 . 257-A— 

Agreement between decree-holder and person 
other than judgment-debtor—Execution of decree 
postponed — Court's sanction for agreement not 
obtained — Agreement if enforceable, —An agree¬ 
ment between a deoree-holder and a person 
other than the judgment-debtor, whereby suoh 
person, in consideration of tbe postponement 
of execution of the decree against the judgment- 
debtor, undertakes to pay to the deoree-holder 
a certain sum of money, does not fall within 
the purview of s. 257-A of the Civ. Pro. Code, 
1882, and is therefore enforceable, although 
made without the Court’s sanction. KESU v. 

I Genu. 23 B. 502. [ Diss 3 O.C. 165 ; Apvl , 
35 C. 870= 12 O.W.N. 674 =7 C.L.J. 542 ; R. t 
6 Bom. L.R. 344 = 28 B 383, 5 Ind. Cas, 814 
= 16 P.R. 1910=18 P.W.R. 1910,8 M L.T. 
326.] 

(50) — Execution of decree—Agreement to give 
time to judgment-del tor — Civ. Pro. Cede , 
ss. 257-A, 258.—The parties to a money decree 
executed and filed in Court a sulehnamah 
whereby the judgment-debtor agreed to pay a 
certain sum of money by a certain date, and 
the decree-holder agreed to relinquish the 
balance of tbe decretal amount ; and it was 
stipulated that in case of default in paymrnt 
by the date fixed, the decree-holder should be 
entitled to recover the whole amount due under 
the decree. Subsequently the decree-holder 
having applied for execution of the decree, the 
judgment-debtor pleaded payment in accordance 
with tbe sulehnamah. No payment bad been 
certified to the Court. Z7c£<2,that the sulehnamah 
was an agreement to give time within tbe 
meaning of s. 257-A of the Civ. Pro. Codr, and 
that alleged payment, not having been certified 
under e. 258, could not be recognised by the 
Court executing the decree. TdADFIO SlNGH 

v. Ram Prasad, A.W.N. 1890, 68. 

(51) — Execution of decree — Release of debt — 
Consideration — Certification cf adjustment of 
decree. —A decree-holder, sometime after the 

I realization of a portiou of the decree amount by 
1 attachment and sale of the judgment-debtor’s 
property, gave to the judgment-debtor without 
consideration and purely from motives of ccm- 
1 passion, a letter in which he stated that he 
! released him from the balance of tbe decree- 
debt. But this adjustment was not certified to 
the Court. The decree-holder again applied for 
the execution of the decree without mentioning 
the said adjustment. Held, that the letter did 
1 not operate as a release to the defendant. The 
mere fact that the plaintiff admitted that he 
! told the defendant that he would Dot execute 
I the rest of the decree was not the certification 
of an adjustment of the decree, the only mode 
in which an adjustment of the decree could be 
made beiDg one pointed out by s. 206, Act. VIII 
of 1959. BHUBAN MOHAN BANERJI v. SADU 
Charan 8IRKAR, 6 B L.R. 339 = 15 W,R. 
O.C. 5. 
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(52) — Deer — Execution — Adjustment of 
decree — Civ. Pro. Code t 1882, s. 258— Death 
of judgment-debtor — Certificate by decree- 
holder before appointment of executor. — Where 
a judgment-debtor authorised his pleader N to 
transfer certain properties belonging to him to 
the decree-holder in satisfaction of the decretal 
debt, and N, in pursuance of the power so given 
him, did bo, and the decree-holder certified to 
the Court that the decree had been satisfied, 
after the death of the judgment-debtor and 
before the appointment of an executor, held that 
the property validly passed to the decree-holder 
and that the transfer oould not be questioned 
on objections which referred merely to the 
mode in which N may have made the transfer, 
or the mode jd whioh the decree bolder certified 
satisfaction. The satisfaction of the decree was 
not the less complete and binding beoause its 
certification may have been made to the Court 
before an executor had been appointed. GOBIND 

Bahai v. Mansa Ram, A W.N. 1883, 45. 

(53) —Ameen giving more land to decree-holder 

— Judgment-debtor, Objection by — Effect .— 
Where an ameen gave the deoree bolder more 
land than he was entitled to held that any objec¬ 
tion by the judgment-debtor on this matter, 
should be inquired mto bv the Judge. 1SSUR 
CHUNDER AHIREE v.BYAMKHAN Chowdhry, 
11 W.R. 93. 

(54) —Property wrongfully attached in execu¬ 
tion of decree — De ore e-holder who wrongly 
attaches liatjle for damage .—By the l**w and 
practice of the Courts in India, a wrongful 
attachment is the direct not of the deoree-bolder 
and not of the officer of the Court. (8 B. 74, F.) * 
The decree-holler, who wrongfully attaches 
the property of a stranger, is a trespasser and 
wrong-doer, and is responsible for all damages. 

Bhugwan Dass v. maung Law Shing, 

U B.R. 1897, 1901, Yol 11,429. [ff„ U B.R. 
1905, 2nd Qr., C.P.C. 18.] 

(55) — Act XX1TI of 1861, s. 11— Barred suit 

— Excess payment made by mistake in execution 
of decree. — Jurisdiction to entertain such suit . 
— Per Stuart , C. J. — A suit will lie to recover 
an excess payment made by mistake in execu¬ 
tion of a deoree, and is not barred by e. 11 of | 
Act XXIII of 1861, the question in such a suit 
being a matter outside the deoree and not 
relating to its exeoution. Per Pearson , J .— j 
contra —Such a suit, being one as for damages 
within the meaning of s. 6 of Act XI of 1865, 
is cognizable by a Small Cause Court, and not 
by a Civil Court. AGRA SAVINGS BANK, LTD. 

v. Sri Ram Mitter, 1 A. 388 = 2 Ind Jar. 
28. [Diss., 2 A. 6l s F.B. ; Cons., 5 A. 94 = 

A.W.N. 1882, 188.] 

(56) — Civ Pro. Code , s. 244 — Exicutxvn of 
decree—Application for refund of money wrong- 
fully taken in execution —“ Parties to the suit 
in which the decree was passed.'* —In execution 
of a simple money decree, the decree-holders 
attached certain money whioh had been paid 
into Court to the credit of the judgment-debtors 


on account of a deoree held by them in anoih' r 
matter. Subsequently to such attachment, the 
deoree, under whioh it wae made, was declared 
null and void as against the representative of 
0 D 6 of the judgment-debtors ; but the money 
was nevertheless withdrawn from Court by the 
decree-holders. Held , that the remedy of the 
representative of the judgment-debtor, in whose 
favour the deoree had been declared null and 
void, was by application under e. 244 of the 
Code of Civil Procedure and not by separate 
suit, it being immaterial upon what date the 
attaching creditor withdrew the money, so long 
as it was withdrawn, as in fact it was, in 
execution of that particular decree. MUHAM¬ 
MAD AHSAN KHAN V. H4RAKH CHAND, A W. 
N. 1904, 55. 

(57) —Execution sale — Moveable property — 

judgment-debtor not having saleable interest — 
Setting aside of sale—Purchaser deprived of 
property — Purchase-mor ey paid by purchaser — 
Recoverability from dtcree-holaer . — When 
moveable property J3 sold in execution of a 
deoree, and it is subsequently found that the 
.ludgmeut-debtor had no saleable interest in the 
property, and the purchaser is thereupon de¬ 
prived of the property, the purchaser is not, in 
the absence of fraud, entitled to recover the 
price paid from the decree-holder. M.*UNG 
TUN V. Ma NGAN, 3 L B.R 58, F.B. - 8 Ind. 
Caa. 672. (1 Bur L T 72, 3 C. 806, 17 M. 

228, 5 I.A. 116, 4 B L.R., F.B., 11, F ; 5 A. 
577, 6 C.W.N 836, 2 A. 780, 9 W.R. ll°, 14 
W.R, 120, 9 C. 506, 9 A. 167, 2 I.A. 131, R.) 

(58) — Act XXIII of 1861, s. 11— Execution 
of decree for land —Suit to recover properly 
wrongfully taken. —If a party executing a deoree 
for laud, takes possession, by his own act ana 
net by the act of the efficer of Court, of more 
land than the decree gives him, a suit to recover 
possession of property thus wrongfully taken is 
maintainable. MODHUN MOHUN SINGH v. 

Kanyee Doss Chuckerbutty, 12 B L.R. 
201. [F., 7 O.C. 213, 6 C.L.J. 527 ; R., 22 C. 

488, 23 M. 55.] 

(59) —Act XXIII of 1861, s. 11 — Execution of 
decree—Property wrongfully taken — Jurisdic¬ 
tion. —Possession of certain lands having been 
given to a decree-holder in execution, the judg¬ 
ment-debtor appeared before the Court which 
had jurisdiction to execute the deoree, and 
complained that illegal possession bad been 
taken of land not covered by the deoree. The 
Court determined that the decree did cover the 
land and rejected the complaint. The judg¬ 
ment debtor then brought the present suit to 
recover possession of the excess land which bad 
been made over to the decree-holder. Held , 
that the question was one which arose in the 
former suit between the parties and whioh 
related to the execution of the deoree in that 
suit, and mu3t, therefore, under s. 11, Act 
XXIII of 1861, have been determined by the 
Court executing the decree, and oould not be 
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gone into in this separate suit. JOGENDRA 

Narain Coomas v. ranee Surnomoyee, 
12 B.L.R. 203, Note = 14 W.R. 39. [R., 12 B. 

L.R. 201, 12 B. 449, 6 C L.J. 527.] 

(60) Act XX111 of 1861, s. 11 —Execution 
of decree, The questions relating to the posses¬ 
sion by a decree-holder of land not inoluded in 
the decree, are separate from those relating to 
the execution, and may be made the subject of 
a separate suit. RANEE 8UROT 800NDRY 

Dabee v. Onwar Persad Narain Roy, 12 
B.L.R. 207, Note = 12 W.R. 85. [F., 6 C.L.J. 

-*527 ; R. % 12 B.L.R. 203, Note=14 W.R. 39, 
12 B.L.R. 201.] 

*61 )—Vendor and purchaser—Decree against 
vendor Balance of consider alien due—Remedy 
of vendor— Separate suit. —A veudee executed 
a decree against his vendor after having under¬ 
taken to enter satisfaction of it in a deed of 
conveyance, oq which a balance of consideration 
money was due. lfehi , that the vendor might 
have a remedy by a separate suit. CHUKROO 

Singh v. Jowahir Singh, 19 W.R. 152. 

>62) Abto'ue tt rms — Subsequent modifica¬ 
tion—Application in execution—Fresh suit .— 
No modification of a decree can be allowed in 
execution thereof on grounds not recognised in 
the decree itself as giving a right to such modi¬ 
fication, and the same rule applies whether the 
modification is claimed iu applying for cr in 
resisting execution. Where a decree for main¬ 
tenance contains no provisions for modification 
of its terms with reference to post deoretal 
changes, the modifications cannot be made on 
an application in execution proceedings. The j 
only remedy for it is a fresh suit. Ranmal- I 
SANGJI V. Kundankuvar, 4 Bora. L.R. 531 
= 26 B. 707. 

(63) Act XX III cf 1861, s. 11 — Execution of 
decree — Trespass—Junsdict ion. -Where a decree 
merely ordered that an embankment should be 
lowered to its proper height and the Nazir in 
addition oaused breeches or holds to be out in 
the embankment so lowered, because he thought 
them necessary for the protection of the bund 
from the flow of water over its surface held that 
this was not done in execution of the decree. 

Roy Rash Behary Lal v. bibee wajan, 
12 B.L.R. 208. Note=ll W.R. 51. [T.6C. 

L.J. 527; R. t 12 B.L.R. 201 ; D., 12 B.L.R. 203, 
Note = 14 W.R. 39.] 

(64) Property not comprized in decree , decree- 
holder taking possession of , by independent 
action and not through Court executing decree 
—■Jurisdiction of Civil Court—Code of Civil 
Pfocedvre, s. 244.—Where the decree holder 
has obtained possession of land through the 
Court executing the decree and not by his own 
aofc, the question whether suohlands are covered 
by the decree raises a question as to the execu¬ 
tion of the deoree, and the Court oan, under 
e. 244 of Civ. Pro. Code, determine that 
question, and, if it determines it in favour of 
the judgment-debtor, can restore possession of 


Execution of Decree—continued. 

i . ^ , . i 

18. Miscellaneous— continued . 

the lands to him. But if the decree-holder 
has obtained possession of the lands by his own 
act and not through the Court exeouting the 
decree, the question as to whether the lands 
are covered by the deoree is not one relating to 
the execution of the decree, and the Court 
executing the decree has no jurisdiction under 
s. 244 to determine such question. In an 
application purporting to be made under 
s. 244, Civ. Pro. Code, the judgment-debtor 
alleged that the decree-holder, who had ob¬ 
tained a decree for possession cf a oertain share 
in some houees and shops, in the course of 
execution proceedings taken for the delivery of 
possession, dispossessed him of some property 
not comprised in the deoree and prayed that 
the property should be restored to him. The 
subordinate Judge found that the decree-holder 
obtained pos°ession of that property by his 
own act and not through the Court executing 
the decree and that the propertv was not. com¬ 
prised in the deoree, and directed that it should 
be restored to the judgment-debtor. Held t that 
possession of the property in dispute having 
been obtained simply and solely through the 
acts of the decree-holde r , the Court executing 
the decree had no jurisdiction to determine 
whether the property was comprised in the 
deoree or not, and that consequently it had no 
jurisdiction under s. 244 to entertain the judg¬ 
ment-debtor’s application. ABDUL WaHID 

Khan v. Mirza Muhammad bakar Ali 
Khan, 7 O.C. 218. 

(65) — Payment beyond what decree orders — 
Agreement to the contrary -Legality of payment, 
—Notwithstanding a judgment-debtor’s agree¬ 
ment with the decree-holder to the contrary, a 
judgment-debtor cannot be ordered in exe¬ 
cution to pay beyond what is stated in the 
decree. KaNHYA LALL PANDIT v. THE COURT 

OF Wards, 16 W.R. 275 = 14 B.L.R. 291, 
Note. 

(66) —Attachment of decree — Failure of attach 
inq creditor to execute the attached decree — 
Attached decree barred by limitation— Right 
cf decree-holder to claim damages from attach¬ 
ing creditor — Damages. — A deoree obtained by 
plaintiff against one K was attached by defen¬ 
dant, who held a deoree against plaintiff. The 
defendant, did not execute the deoree aUached 
and allowed it to become barred. In the suit by 
plaintiff for damages against defendant the 
latter contended, infer alia that plaintiff was 
not entitled to damages as be could have exe¬ 
cuted the decree himself. Held , that the 
attachment of plaintiff’s decree by defendant 
did not prevent plaintiff from executing it, and 
that plaintiff was not entitled to recover any 
damages from defendant. ARAPAYIL PATTU 
THI UMMA v. Thacharkavil Umi KOYA, 

5 Ind. Gas. 56 = 7 M.L T. 262. (13 M.L J. 265, 

21 M. 417, 24 C. 778, 1 C.W.N, 676. R.) 

(67) — Attachment of properly not belonging to 
judgment-dettor — Suit for damages against 
attaching creditor — Measure of damages ,— 
Where oertain untbresbed rioe belonging to the 
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plaintiff was wrongfully attached by the 
defendants as belonging to the judgment- 
debtor and ic was stolen by thieves while in 
the oustody of the Nazir , tbe defendants were 
liable in damages to tbe plaintiffs, the measure 
of damages being tbe value of the rice on the 
date of attachment. When tbe wrongful 
seizure was made at the epeoial instance of the 
defendants, the plaintiff’s oause of action was 
complete (11 B.H.CR. 46) and wa9 independent 
of the subsequent occurrence. Tbe theft may 
have rendered the defendants unable to restore 
the rice in specie , but cannot purge, and was no 
satisfaction of the previous trespass which ren¬ 
dered the defendants liable for the full value 
of the rice* GOMa MaHAD PATIL v. GOKAL- 
DAS KHIMJI, 3 B. 74. [2?., 7 B. 427, U.B.R. 

1897—1901, Vol. If. 429, 6 Bom. L.R. 704, 
U.B.R. 1905, 2nd Qr., G P.O., 283,129 P.R. 
1908, 4 N.L.R. 49 ; D., 129 P.R. 1908.J 

(68)—Bona fiio purchaser from the auction 
purchaser , himself a party to the suit—Reversal 
of the decree—Right of the judgment debtor to 
recover the property sold—Error of Court about 
the effect of a compromise—Decree obtained 
through fiaud and misrepresentation—Duty of 
a purchaser to refer to a decree under which the 
property was sold. — A stranger, purchasing 
certain property from an auction-purchaser, in 
execution of a decree, which he had himself 
obtained against the judgment-debtor on a 
compromise, is entitled to rely upon the plea, j 
that he is a bona file purchaser for value with¬ 
out notice, and the judgment-debtor is not 
entitled to the property, oo a subsequent revers¬ 
al of the decree. (10 A. 166, P.O., R 13 M. 
L.J. 231, F.) The judgment-debtor has only 
an equity to set aside tbe prooeedmgs which 
were the result of fraud and misrepresent¬ 
ation and that equity cannot be allowed to 
prevail against bona fide purchasers for value 
without notice. Where the Court has jurisdic¬ 
tion over tbe subject-matter of a suit, any error, 
on the part of the Court, as to the effeot of a 
compromise, entered into between the parties 
would not render the decree void. Even assum¬ 
ing that the deoree-holder in obtaining the 
decree bad been guilty of misrepresentation or 
fraud, the proceedings are only voidable, aud a 
bona fide purchaser from him is entitled to 
rely on his title as such. It is by no means 
dear, that it was the duty of a stranger, the 
bona fide purchaser for value, when aware, that 
the vendor’s title was under a Court sale, to 
refer to the decree, on which the sale was held. 
I8M AIL ROWTHBR v. RAJ\H ROWTHER, 17 
M L J. 165 = 2 M L T. 188 = 30 M. 293. 

(69) — Sale in—Rights of auction-pur chaser — 
Distinction bi tween d<cree-holde* purchaser and 
oilier purchastrs. — Where no fraud is alleged, 
a sale in execution cannot be set aside as regards 
an auotion-purchaser, whether the order of the 
Court, under whioh it took place, was legal 
or not; even if the decree in execution of 
whioh the sale took plaoe, was a collusive one, 
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the rights of the auotion-purohaser would not 
be afieoted if he was no party to the fraud, 
and there would be no ground for setting aside 
the sale. (12 W.R. 48, F.) Distinction drawn 
between decree-holder purchasers and other 
purchasers. MAUG AUNG BAN v. MAUNG 
SHWE PE, 1 L.B.R. 22. (10 W.R. 154, H C. 
362, 10 A. 166, R.) 

(70) — Act XXIII of 1861, s. 11— Applicabil¬ 
ity, — 8. 11 of Aot XXIII of 1861 wa3 inapplic¬ 
able to a case in whioh the purchaser at an 
execution-sale was no party to the original 

suit Dwarkanath samooyee v. Protap 
CHUNDER DUTT, 20 W.R. 233. 

(71) — Sale in—Title of purchaser—Stranger 
whose property is sold behind his back without 
authority — Suit to set sale aside—Limitation 
Act, sch, II, art. 12 (a). — If any portion of 
the property put up for sale is not in faot the 
property of the judgment-debtor, the sale does 
not affect the rights of the real owner of that 
portion in any way. The confirmation of a 
sale under s. 312 is only “as regards the 
parties to the suit and the purchaser.” No 
title is guaranteed to the purchaser at an 
execution sale beyond that he shall have the 
rights and interests in the property whioh 
belong to the judgment-debtor, or, in other 
words, that the judgment-debtor shall not 
recover the land. (4 B.L.R., P.B., 11, P\) 
A stranger, whose property is sold bohind his 
baok without any authority, does not need to 
have the sale set aside at all ; and even if he 
does seek to have it set aside, the reasoning in 
tbe case 11 B. 119, leading to the conclusion 
that art, 12 (a) of tbe second schedule to the 
Limitation Aot above referred to does not 
apply, is correct. AHMED ALLY V. MaUNG 
SHWE Thin, 1 L.B.R. 53. (IS M. 478, F .) 

(72) — Attachment disputed by non party in 
execution- Objection overruled— Appeal to Judge 
—Judge reversing Munsiff's decision—Validity 
of Judge's decree . — A person, not a party to the 
suit, contested an attachment made in execu¬ 
tion-proceedings, but his objections were over¬ 
ruled. He there applied aa if by way of appeal 
to the Judge, who reversed the Munsif’s deci¬ 
sion. Held, that the Judge’s order was made 
without jurisdiction. MlRZA 8AYEFOOLLAH 

Khan v. Tirthanund Thakoor, 21 W.R. 

10 . 

(73) — Hindu Law (Mitakshara)—Joint 
family—Agent incurring debt—Execution-sale 
cf entire joint estate —Managing members sued 
— Other members not made parties to decree 
against managing members — Effect - Execution 
proceedings — Substance of the transaction to be 
looked at .—Where the borrowers, tnough not 
the managing members of a joint Hindu family 
were its accredited agents in the management 
of a money-lending business which was oarried 
on for the benefit of the family, held , (1) that 
they had authority to pledge the family 
properties for a debt oontraoted in the ordinary 
coarse of the business (1 0. 470, R.)5 and (2) 
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> • hat a sale, in execution of a docree obtained 
against such members on a debt contracted by 
them in the course, and for the purposes, of 
the trade, bound the iutersts of all the 
members of the family, though the latter were 
not parties to the suit in which suoh a decree 
obtained, because the Court has, in such 
cases, to look at. the substance of the trans¬ 
action rather than the form of the suit. (5 C. 
845,5 C.L.R. 477, PC., 13 C. 21, P.C. 15 
C. 70, P.C., 3 A. 191, 3 A. 443, 4 A. 486, 5 C. 
792, 9 C. 495, 5 B. 38. 14 B. 597, R.) [Cons., 
10 C.P.L.R. 67, 16C.PL.R. 19 ; R t , 21 B. 205, 
29 C. 583 ; Diss. % 9 C.W.N. 87S ; D., 3 Bom. 
L.R. 97.] In execution proceedings, the | 
Courts will look at the substance of the trans- 1 
action and will not be disposed to set aside an 
execution upon more technical grounds, when 
they find it is substantially right. SHEO 

Pershad Singh v. S\hebLal, 20 C. 453. 

(5 C.L.R. 477, P.C., F.) 


(74) Excution of decree — Proclamation of 
sale—Mentioyi of encumbrance — Adjudication 
of right—Civ. Pro Code , s. 287.—Where 

property was sold in Court auction subject to 
an encumbrance, mentioned in the proclama¬ 
tion of sale, and the judgment-debtor 
contended that the sale should be set aside as 
the encumbrance though created by a deed 
duly executed, conveyed on right, held that it 
was not necessary for the Court executing the 
decree to adjudicate upon the validity of the 
incumbrance,and its action in notifying the Raid 
incumbrance was proper under the circum¬ 
stances of the case. MAJ1DUNISSA v. JANKI, 
A.W.N, 1888, 151. | 


(75 )—Duly of judgment-creditor to disclose 
encumbrances in his own favour. — When a 
judgment debtor brings the property of the 
judgment-bebtor to sale, be is bound tc disclose 
ail the encumbrances in bis favour and to state 
whether such encumbrances were created before 
or after the attachment. If he fails to do so, 
he carmot afterwards sue the auction-purchaser 
to establish t he encumbrances in his favour, pro¬ 
vided the auction-purchaser has paid full price 
without a knowledge of the existence of encum¬ 
brances in the judgment-creditor’s favour 

Rani ratan Kuar v. ratin Lad Seth 
Mahesari, 2 N.L R. 106 (12 B. 678. 22 B. 
686. 15 M. 412, 3 C.P.L.R. 15, 14 C.P.L.R. 17, 

21 A. 369, 1 C. 337, R.) j 


(76)— Attachment—Investigation into alleged 
incumbrance. — A creditor in exec ution of adecree 
attached some property as that of his judg¬ 
ment-debtor, to which some persons objected on 
the ground that the property was mortgaged to 
them, the creditor contending that the mort¬ 
gage set up was a colorable transaction. The 
subordinate Judge held that he had no jurisdic¬ 
tion to enquire into the nature of the transac¬ 
tions, and though be was of opinion that there 
was no valid mortgage lien yet; passed an order 
which could only have bepn given on the under¬ 
standing that he was satisfied that there was a 


i 
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valid mortgage lien : Held, reversing the order, 
that the subordinate Judge be directed to 
pass an order after satisfying himself whether 
there was a valid mortgage lieu, CHAGANLAL 
v. MOTI, 2 Bom. L.R. 476. 

(77 ) —Execution of decree—Mortgage—Decree 
for sale upon a mortgage — Non-payment of 
amount of prior incumbrances within time limit¬ 
ed—Application for decree absolute — Applica¬ 
tion rejected Subsegucnt extension of time 
ty High Court. — A plaintiff in a suit for sale 
on a mortgage obtained a decree conditioned 
on his redeeming, within a fixed time, cer¬ 
tain prior incumbrances. The decree-holder, 
without having so redeemed the prior incum¬ 
brances, applied for an order absolute for sale 
of a certain village included in the decree, on 
the ground that the prior mortgages did not 
attach to that village. This application was 
rejected. Subsequently on appeal, the High 
Court extended the time for payment. H, Id 
that, unoer these circumstances, the executing 
Court ought to re-admit the application of the 
decree-holder for an order absolute and to deal 
with it on the merits. NASAE ALI KHAN v. 

Nagesh.ar Singh, A.W.N. 1900, 95. 

(78) y- Con firmatxcn of sale—Proceedings in 
execution . — Tbo formal confirmation of a sale 
in execution of a decree is not a proceeding in 
execution of the decree. JUGGUT MOHINEE 
Biker v. Ram Chand Ghose, 9 W.R. 100. 
[F., 13 W.R. 38] 

(79) —Poslponemmt of sale—Fresh proclam- 

ation necessary — Omission — Efftct — Procedure. 
—If an execution sale is postponed, it is neces¬ 
sary that a fresh proclamation mu^fc issue. A 
failure to do so is a material irregularity. 
Where an auction purchaser purchased and 
got possession of a piece of property at a sale in 
execution, which was subsequently set aside on 
the above ground, held that the refund of the 
purohase-monev should be made a condition 
precedent to the purchaser giving up possession 
of the property and that the Nazir wruld not 
be entitled to anv commission. NARANJAN 
Das v. Ram RAKHA. 45 P.R. 1886. (45 P.R. 

1886, note. R ., 163 P.R. 1883, F.) See. also , 
Ghulam Shah v. Ganpat Rai, 45 P.R. 1886, 
note. [/?., 45 P.R. 1986 ] 

(80) — Confirmation of sale - Daps* of 30 days 
— Sale lor a laic value — Effect—Property net 
liable to attachnment. — An order confirming a 
sale in execution of a decree should not. be 
passed before the lapse of SO days from the date 
of sale. 8ale at a low price is not per se a 
ground for setting aside a sale, though, if there 
were any irregularity in publishing or conduct¬ 
ing it must be presumed that the applicant 
bad sustained substantial injury from such 
irregularity. The fact that the property sold 
was not liable to attachment is no reason for 
setting aside a sale, though it would be a 
ground for a fresh suit to recover the property 
or to olaim compensation. ATAR SINGH v. 
LAJPAT Rai, 19 P.R. 1884. 
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(81) — Irregularity in sale—Procedure —Sale 
before time — Material irregularity .—Proof of 
the occuraooa of material irregularities result¬ 
ing in substantial injury to the petitioner, will 
make it incumbent on the Court to enquire 
into suoh allegations. Selling the property 
before the time fixed in the proclamation is 
clearly a material irregularity. RAM RATTAN 
v. MANJA, 96 P.R. 1883. 

(82) — Order of first Court affirming sale — 
Confirmation by appellate Court , refusal of High 
Court to interfere with. —The petitioner in this 
case asked the High Court to interfere with an 
order passed by the Judge, under the powers 
conferred by s. 35 of Act XXIII of 3 861 alleging 
that that order had oeen passed without juris¬ 
diction. The High Court was of opinion that 
it was too late for the petitioner to take objection 
to the Judge’s order passed long ago and aoted 
upon by the petitioner. He had aoted in oon- 
formity with that order and brought objeotions 
to a certain sale held by the Sudder A meen and 
had appealed from the order of the Sudder 
Ameen, affirming the sale, to the Judge, who 
confirmed that order on the ground chat the 
order of the Judge in question had been passed 
more than a year and a half ago and had been 
aoted upon by the petitioner as described above. 
The High Court refused to interfere with that 
order. SYUD VAIi.ET HOSSEIN v. MUSSAMUT 
BAGRAH, 6 W.R. Mis. 96. 

(83)— Execution of decree — Suit for confirm¬ 
ation of execution-sale confirmed by Collector, 
but set asid* by Commissioner — Civ. Pro. Code, 
ss. 311 and3L c 2. —Where the decree of a Civil 
Court was transferred to the Collector for execu¬ 
tion, and an auction sale, held thereunder and 
confirmed by the Collector, was set aside by the 
Commis8ici.or : Held, that a suit would lie in 
a Civil Court to cor firm the sale. UGAR NATH 
TlWARI v. BHONATH Tiwari, A.W.N. 1891, 
41. (9 A. 602, F.) [Appr , 20 A. 379, F.B.] 

(84) — Mortgage-decree — Sale of property not 
compris'd in aecree—Confirmation of sale and 
mutation of names without objection by judg- 
m*nt-deb tors— Subsequent sale, by the latter to a 
third person of property not included in decree — 
Sale , private —Suit by private purchaser against 
purchaser at Court-sale, for possession , main¬ 
tainability of .—The owner of a certain share in 
a village had mortgaged one-half of it. The 
mortgagee brought a suit on foot of the mortgage 
and obtained a decree for sale of the mortgaged 
share. The Collector, to whom the decree was 
transferred for execution, owing to some mis¬ 
take or over-3igbt, sold the entire share belong¬ 
ing to the mortgagor. The sale was confirmed 
in the presence of both the parties to the suit. 
Following upon the sale, the usual dakhil- 
kharij proceedings took plaoe and no objection 
was raised to the mutation of names by the 
judgment-debtors, the representatives of the 
mortgagor. 8ometime after, the heirs of the 
mortgagor, notwithstanding the sale and with 
full knowledge of all the circumstances,, sold the 


Execution ot Decree— continued. 

-18.—Miscellaneous— continued. 

other half not mortgaged to the present plaintiff. 
The plaintiff brought a suit for recovery of 
the half share sold to him from the purchaser 
of the whole share in execution of the decree. 
Held , that if the plaintiff had made, on the 
occasion ofjhis purchase, the slightest inquiry, 
he would have ascertained the facts connected 
with the sale held in execution of the decree. 
So, the plaintiff cannot be regarded as a bona 
fide purchaser without notice. Toe money paid 
by the purchaser at the Court-sale went in 
satisfaction of the decree and the judgment-debt¬ 
ors, had the full benefis of it. It would be mani¬ 
festly inequitable to allow the judgment-debt¬ 
ors, who stood by and allowed the purchase of 
the property to be made by an innocent purchas¬ 
er, to set up the invalidity of the 6ale and to 
deprive the purchaser of the benefit of bis pur¬ 
chase. Nor has the plaintiff offered^to return 
the proportionate part of the purchase money 
attributable to the property sought to be re¬ 
covered. He who seeks equity must do equity. 
So the suit should bo dismissed. BaLDEO 

Prasad v. Fakhr-ud din, 27 A. 62, F. B.= 

1 A L J. 402. 

(85) —Attachment in execution—Dismissal of 
execution application — Effect—Irregularity in 
proceedings —Boua fide purchaser at Court-sale 
—Execution of attached decree .— Where an 
attachment had been effected in execution of a 
decree, and subsequently the execution applica¬ 
tion was dismissed on the ground that no further 
steps had been taken, the question, whether the 
attachment ceases at the date of the order of 
dismissal or continues to subsist, is a matter to 
be decided with reference to the circumstances 
of each case. Any irregularity in the proceed¬ 
ings which led to Courl-3ale cannot be relied 
on as a ground for setting aside the sale, after 
it has been confirmed and a certificate issued 
to the purohaser who purchases bona fide at 
such sale. [ R 19 M. 219.] A decree-holder 
who attaches a decree is competent to execute 

it. Rangasami Chetti v. Peria Sami 

MUDALI, 17 M. 98 = 3 M.L.J. 211. 

(86) —Execution of separate decreis — Sale of 
the same properly on the same date thereunder 
—Separate sales, not an imgularity — Auction 
sale—Sale not cotifirmed—Suit by auction pur¬ 
chaser for refund of purchase money .—Where 
the same property is ordered to be sold on the 
same date, by separate orders in execution of 
two deorees, it may be 9old once for ail in exe¬ 
cution of both the decrees ; and it is not an 
irregularity to sell it separately. Where, under 
the above circumstances, the first sale is con¬ 
firmed and a certificate of sale granted to the 
purchaser under it, and the second sale also is 
confirmed in spite of the objections of the 
second auction purchaser, the latter is entitled 
to sue for refund of the purchase-money, paid 
by him. His suit is not open to the objection 
of caveat emptor , for, what was sold to him is 
not that, which was advertised for sale, viz., 
the right, title, and interest of the judgment- 
debtor as it existed before the first sale. Nor 
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is it open to the objection that the confirma¬ 
tion of sale to him, undor s. 257, in spite of 
his objections having become final by his failure 
to appeal against it, he could not 9 eek his 
remedy by suit ; for, his objection to the con¬ 
firmation of sale was not one contemplated by 
e. 256 of the Civ. Pro. Code, to whioh alone 
the provisions of s. 257 apply, but it was one 
going to the root of the sale itself as being a 

nullity, the Court of Wards v. Gaya 
Prasad, 2 A. 107 . 

. (87) Site \7i execution — Suit for confirma¬ 
tion of sale—Par ties. — To a suit for confima- 
tion of an auction sale in execution of a decree, 
the judgment-debtor and two rival deoree-'iolders 
were made parties defendants. The judgment- 
debtor confessed judgment. but notwithstand¬ 
ing this the suit was dismissed as against all 
the defendants. The plaintiff appealed, but 
without making the judgment debtor a party 
to his appeal, and eventually his claim was 
deoreed as against the other two defendants. 
Meanwhile, however, the property, the subject- 
matter of the suit had been sold in execution 
of another decree against the same judgment- 
debtor. Held, on suit by the first auction-pur¬ 
chaser against the second to recover possession 
of the property purchased, that he could not 
succeed, the latter having purchased at a time 
when the auotion sale to the former had been 
set aside and was not restored as against the 
judgment-debtor. GlRJA DAYAD v. DEBI 

Prasad, A.W.n, 1906, 40 = 3 A.L J. 91. 

(88) Attachment effected—Ho final order 
passed —Subsequent application for sale—Con¬ 
tinuation of former proceedings— Judgment- 
debtor's obstruction to execution of decree—No 
proof of fraud — Operation of provisio>is of 
s* 230, Civ. Pro. Code , 1882.—"Where, after an 
attachment had been made in execution of a 
decree, the petition for execution was not 
finally disposed of, a subsequent application for 
sale of the property attached cannot be regard¬ 
ed as a fresh application, but must be treated 
as a continuation of the first execution petition. 
But, if the subsequent application contains a 
prayer for the attachment and sale of other 1 
properties also of the judgment-debtor, so much 
of the petition will be treated as a fresh appli¬ 
cation for execution of the decree. [72., 30 M. 
413 = 17 M.L.J. 334 = 2 M.L T. 365. 31 M. 71 
= 18 M L.J. 46 ; 8 M.L.T. 367.] In the 
absence of legal evidence on record that the 
execution of a decree was at any time prevonted 
by the judgment-debtor’s fraud, the misconduct 
or obstruction of the judgment-debtor to the 
effectual execution of the decree cannot pre¬ 
vent the bar of s. 230. Civ. Pro. Code. VENKA- 
TAPPIAH v. JAGANNADHA RaO, 12 M L.J. 24. 

(89) —Purchaser of a portion of the property 
charged with the "payment of a decree , rigli's 
of—Liability of other properties charged . when 
a portion of the property sold subject to the 
entire charge—Proclamation of sale, entries in, 
effect of—Question to be decided in each case , 
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ichat the Court executing the decree intended 
to sell , The appellant, having purchased a 
decree obtained by one A,H. under which it 
was declared that the amount found due was to 
be a charge upon several properties, tried to 
execute it against some of the properties charg¬ 
ed with the payment of the decree. He had 
also purchased one of such properties in execu¬ 
tion of a decree held by a third person. Ag the 
time of sale, it was notified that the property 
to be sold was subject to the charge created by 
the decree in favour of A.H . The appellant 
exempted the property purchased by him and 
sought to recover the amount of his charge 
created by the decree in favour of A //. by 
sale of the rest of the property. The application 
was resisted on the ground, that, inasmuoh as 
the appellant was, as representative o f A.H., 
the decree-holder and also the judgment- 
debtor as purchaser of part of the property 
subjeot to the charge created by the decree in 
favour of A, H ., the application for execution 
could not proceed ; and that inasmuoh as the 
deoree in favour of A. 3 , had been entered in 
the proclamation of sale as a charge upon the 
property purchased by the appellant, and the 
proclamation did not disclose the fact that 
several other properties were charged along with 
the property to be sold, the appellant must be 
taken to have purchased on the understanding 
that the property purchased by him was subjeot 
to the entire charge. Held , that the appellant, 
being interested in a small portion only of the 
property subject to the charge oreated by the 
decree in favour of A,II ., was entitled to proceed 
against tho properties charged, other than the 
one purchased by him, for so much as he may 
be entitled to recover from such of the proper¬ 
ties. Held, also, that the property purchased by 
the appellant could not be considered to have 
been sold subjeot to the entire charge created by 
the decree in favour of A.H,, and that there was 
no justification for holding that the other pro¬ 
perties charged with the payment of the deoree 
in favour of A. H., had been released from 
their liability. ABDUL WAHID KHAN v. 

Nawab Baqar ali Khan. 10O.C. 280. (27 
A. 97, 7 C. 648, 4 O.C. 34, R.) 

(90) —Sale of ancestral property — Civ . Pro . 
Code, s. 320 —Rules framed by Local Govern¬ 
ment — Application under Rule 17 (XIII-A ),— 
Oae of several co owners of ancestral property 
whioh had been sold by the Collector under 
the rules framed by the Local Government 
under s. 320 of the Code of Civil Procedure 
applied under Rule 17 (XII) to have the sale 
set aside upon the ground of material irregulari¬ 
ties in the conduct of the sale causing sub¬ 
stantial loss. Another of suoh oo-owners, 
whilst the first application was pending, applied 
under Rule 17 (XIII-A) to have the sale set 
aside, making at the same time the necessary 
payments into Court required by the Rule. 
Held that, upon the presentation of the la^er 
application under Rule 17 (XIII-A), the Collec¬ 
tor was bound to set aside the sale, and was in 
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no .way precluded from 80 doing by the existence 
of the former application under Hula 17 (XII). 
TULSI Ram V. Izzat ABI, A.W.N. 1908, 77 = 8 
A.L J. 288 = 30 A. 192. (23 0. 686, 29 C. 1, R. 

(91 )—Rules framed by local Government 
under s. 320, Civ. Pro. Code % 1882 —Execution 
by Civil Court-"Setting aside of sale —“ Substan¬ 
tial injury ”— Civ . Pro . Code, 1882, s. 311. — 
A sale of immoveable property by a Civil Court 
in execution of a decree, wbioh should, under 
rules framed by the local Government under 
8. 320, Civ. Pro. Code, 1882, have been transfer¬ 
red to the Collector for execution, is liable to be 
set aside under s. 311, the sale having been 
vitiated by a “ material irregularity ” causing 
“ substantial injury ” to the judgment-debtor. 
A person in whose favour specially favourable 
modes of execution and satisfaction of decree 
have been provided by the Legislature, must be 
held to have suffered “ substantial injury ” by 
reason of an usurpation of jurisdiction over the 
execution proceedings on the part of a Court 
exercising powers in exeontion of a less favoura¬ 
ble character. ANWARI BEGAM v. LACHMIN, 

A.W.N. 1888, 319. 

(92) —Execution of decree, lease granted in 
—Jurisdiction of Court executing the decree — 
Lease, grant of fresh , or extension of period of 
—Collector ,poioer of, in granting lease — Decree, 
satisfaction of. —In execution of a Civil Court 
deoree, the Collector gave a 12 years 1 lease 
of the property of the judgment-debtor, subjeot 
to the payment of particular sum which was 
to go towards the satisfaction of the deoree. 
Subsequently a portion of the property passed 
out of the possession of the lessee, and the 
Court, in accordance with the recommendation 
of the Collector, sanctioned the extension of 
the lease to a further period of 10 years. Held, 
that, after the lease bad been given, the deoree 
must be considered to have been satisfied, and 
the Court exeouting the deoree became functus 
officio and had no jurisdiction to authorize the 
grant of a fresh lease or to extend the term of 
the original lease. Madho PRASAD v. MaH- 
TAB OHAND, 8 Ind. Gat. 410. 

(93) — Money deposited in Collectorate — 
Liability to be sold in satisfaction of decree — 
Civ. Pro. Code, 1859, s. 242. — A share of 
money deposited in a Collectorate cannot be 
sold in satisfaction of a deoree, but must be 
made over to the deoree-holder. Mohabeer 

Pershad v. Ram Narain Singh, 11 W R. 

30. 

(94) —Execution of decree —" Withdrawal” of 
application for execution--Per mis si on to take fresh 
proceedings in execution Rule in Sarju Prasad 
v. Sita Ram — Civ. Pro. Code , ss. 373, 647 — 
Finality of orders passed in execution proceed¬ 
ings .—Upon application made in October, 1887, 
for the execution of a deoree for enforcement of 
hypothecation, sale in execution was fixed to 
take plaoe on the 15th December. On the 14th 
Deoember, the deoree-holder applied that the 
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proceedings might be struck off, as an immedi¬ 
ate sale of the attaohed property was not re¬ 
quired, but that the attaohment might be main¬ 
tained. Tbe Court passed an order granting 
this application. In March, 1888, the decree- 
holder made another application for execution, 
which was granted, and tbe property was 
brought to sale. The sale, however, was set 
aside for irregularity. Upon further notifications 
for Bale being directed, the judgment-debtor 
objeoted that, with reference to the proceedings 
of the 14th Deoember, 1887, further execution 
of the deoree was barred by s. 373 read with 
s. 647 of the Code, under the rule iu Sarju Prasad 
v. Sitaram , 10 A. 71. Held that this contention 
was erroneous, as the decree-holder’s application 
and the order of the 14th Deoember, 1887, 
thereon, showed that there had been no with¬ 
drawal by the deoree-holder, within the meaning 
of 8. 373, but only a temporary postponement 
of the execution proceedings with permission to 
maintain the attachment ; and that the rule in 
Sarju Prasad v. Sita Ram , 10 A. 71, did not 

apply. The permission contemplated by s. 373 
is not necessarily an express permission. 
Quaere : — Whether the proceedings taken sub¬ 
sequent to tbe order of the 14th December, 1887 
bad become final so as to bar tho judgment- 
debtor’s objections with reference to Mungul 
Pershad Dischit v. Grija Kant Lahiri, 8 C. 51, 
Ram Kripal v. Rup Kuaii, 6 A. 269. and Beni 
Ram v. Nanhu Mat , 7 A. 102. Badri NATH 
Misr v. Ram Rup Singh, A.W.N. 1890, 9. 
[Appr., 13 A. 664.] 

(95) — Decree, Sale ot % pending an apvlication 
for execution—Subsequent withdrawal of appli¬ 
cation for execution by decree-lolatr — Warranty 
not to interfere wxth capability of execution of 
decree sold. — Where a deoree-holder sold his 
rights under the decree, pending the decision of 
an application made by him for execution, 
with a warranty that he would not interfere 
with tbe power of tbe vendee to realise the 
deoretal amount, and subsequently to the sale 
withdrew that application, by reason of which 
withdrawal the deoree bpoame time-barred ; 
held, that so far as the deoree itself was con¬ 
cerned, that was dead and tbe vendee had no 
remedy ; but that the vendee could recover the 
purohase-money of the deoree by an aolion on 
bis contract. RUP RAM v. MAKHAN LAL, A. 
W.N. 1890, 189. 

(96) — Arbitration — Award—Decree in terms 
of Award—Amendment of decree—Decree on 
award, Nature of.— Tbe parties to a suit refer¬ 
red tbe matter in dispute between them to arbi¬ 
tration, and the award given in pursuance of 
euoh reference was brought into Court by the 
plaintiff with an application that a deoree, 
should be passed in his favour in accordance 
with the terms of the award as set out in his 
application. On this application, the only order 
passed by the Court was that tbe award should 
be filed. Subsequently, the defendant applied 
for amendment of the so-called deoree based 
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upon the award. The Court thereupon append¬ 
ed to its former order a oopy of the award, 
adding the words “ as detailed below,” and it 
further added a detail of the oosts incurred by 
each party. O i its being sought to execute 
as a decree upon the award, the order amended 
as above described, it was held that this was no 
decree on an award, such as is contemplated 
by the Code of Civil Procedure and was incap¬ 
able of execution. BADRI DAS v. SOHAN Lal, 
A.W.N. 1894, 28. 

(97) — Setting off costs awarded to decree- 
holder against sum payable by him to judgment 
debtors in execution of decree .—The respondent 
obtained a decree for possession of certain im¬ 
moveable property on payment to the appellants 
of a sum of Rs. 37-8-0, within two months. The 
decree also awarded to him Rs. 57-2-4 on ac 
count of costs. The respondent presented an 
application for execution in which ho recited 
the facts as ah~ve stated and prayed that the 
sum of Rs. 37-8-0 might bo set off against the 
sum of Rs. 57 2-4, and that he might be placed 
in possession and be allowed to recover the 
balance due to him afterwards. The appellants 
objected that, as the decree did not direct that 
the oosts payable by them should be set off 
against the sum payable by the respondent, the 
latter w^s not. entitled to possession until he 
paid into Court the sum of R^. 37-8-0 Held 
that the respondent was entitled to set off the 
amount awarded to him as costs against the 
sum payable by him to the appellants. RAM 
NlDH V. TULSHI Ram, 6 O.C. 23. 

(98) —Joint decree for costs — Right of one- 
joint decree-holder dtvolving on judgment debtor 
— Partial execution o* decree. —Where, in 
appeal, the suit of a plaintiff, against two defen- 
ants was dismissed with costs in favour of the 
defendants jointly, and where subsequently one 
of the joint decree-holders died and his rights 
under the decree devolved upon the judgment- 
debtor : Held , that it was competent to the 
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direct execution to issue against both the 
judgment-debtors for recovery of the balance of 
the decree, and against one judgment-debtor 
for realisation of the costs of the previous 
execution proceedings. SUKHA SlNDU 8ANYAD 
V. JOGESWAR Battaoharjee, 3 Ind. Cas. 
480. (12 A. 64, 2 A.L J, 376, 27 A. 619, D.) 

(100' Execution of decree for enforcement 
oj mortgage—Objection based on fraudulent 
sale-deed , not to be allowed—Right of decree- 
holder to succeed on the basis of his decree — 
Order as to costs by Court leaving jurisdiclion , 

! separate suit not maintainable in respect of 
such costs. On the execution of a decree that 
i had been obtained by the present plaintiff for 
the enforcement of his lien on a house under a 
i mortgage of his, the present defendant had 
raised an objection based on his having pur¬ 
chased the house from the same morigigors. 
The objection was allowed and hence the 
present suit by the plaintiff. The alleged sale 
deed to the defendant having been found to be 
fraudulent and collusive, it was held that, 
i though he was no party to the decree obtain- 
| ed against the mortgagor, the basis cf the 
defendant’s claim to the property having been 
found to be a nullity, owing to the fraudulent 
nature of his sale-deed, the plaintiff was entitled 
to succeed od the basis of his decree, which bad 
not been in any way impeached. (8 G. 452, F.) 
The plaintiff in the above suit had also claimed 
therein, the costs incurred by him in the execu¬ 
tion department, on the objection that had been 
made by the defendant. Reversing the decrees 
of the Courts below, it was held that the plain¬ 
tiff was not entitled to claim such costs, in the 
present suit, from the defendant, because, where 
a Court had jurisdiction for certain proceeding 
and had ordered or refused cost in such pro- 
i ceedings, no separate action could bemaintain- 
end by the parties with respect to such costs. 
Kadir Baksh V. Salig Ram, 9 A. 474 = A. 
W.N. 1887,95. [R., U.B.R. 1897-1901. Vol. II, 


surviving decree-holder to execute the decree 
for half the costs against the judgment-debtor. 

Sirtaj Kuar v. Narendra Bahadur Pal, 
A. W,N. 1894, 15. (5 A. 27, R.) 

(99) — Costs in course cf execution vrcccedings 
—Separate application for realisation — Appli¬ 
cation for execution against both judgment- 
debtors — Awliration in accordance with law— 
Limitation Act (XV of 1887), sch II, art. 
179, cl. (4).—When costs have been directed to 
be paid in the course of execution proceedings, 
separate execution may be taken out for realis¬ 
ation of these costs, apart from auy application 
to realise whatever is due under the original 
deoree. (5 A. 236, F.) Where the only defeot 
in an application for execution was, in so far 
as it was oue for realisation of the oosts of the 
previous execution proceedings, that the deoree- 
holder prayed for realisation thereof, not from 
one judgment-debtor, as he should have done, 
but from both the judgment-debtors. Held t 
that that did not vitiate the application, for it 
would have been competent to the Court to ' 


426, 15 C.P L.R. 129, U.B R. 1904. 1st Q*., Civ. 
Pro. Code, p. 4, U B R. 1905, 2nd Qr., Civ. Pro. 
Code, p. 18, A.W.N. 1908, 18 = 5 A.L.J. 140.] 

(101) — Execution of decree—Attachment of 
immoveable property — Civ. Pro. Code , s. 274 
— Service of order on judgment-debtor not 

• necessary—Alienation of property after attacli- 
| ment —Civ. Pro. Code, s. 276. — Under s. 274 of 

the Civ. Pro. Code, it is not necessary that 
notice should be served on the judgment-debtor 
personally. When the order or attachment 

• has been promulgated under the section, s. 276 
comes into play, and mikes void any transfer 
within its terms, pending tbe attachment 
as against all claims enforceable under the 
attachment. Babu LaL'v. Narain DAS, A. 
W N. 1889, 832. 

(102) — Summary decree — Service of notice of 
sale .—When a decree-holder sells under a sum¬ 
mary deoree which had been originally obtained 
ex parte and was upwards of ten years old at the 
'date when he sought to enforce it, whioh.and of 
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it is found as a fact that the plaintiff, now suing 
to set aside the decree, bad no notice until the 
proceedings for a sale of bis property at that 
date, it is incumbent on tbe defendant and to 
prove tbe service of the necessary process by the 
clearest evidence. CHUNDEE CHURN HOL¬ 
DER v. WOMESH CHUNDER DEB, 1 W.R. 232. 

(103) — Sale in-execution — Notice of avplica 

lion for execution--Civ. Fro. Code, 1887, ss. 248, 
311.— Where execution proceedings are proceed¬ 
ed with without issuing the notice to tbe judg¬ 
ment-debtor under s.24S of the Civ. Pro.Code, in 
oases where such notice is necessary, such omir- 
sion affects the whole proceedings including any 
sale which may take place. A sale made under 
such circumstances can be properly sot aside 
by the Court executing the decree. (6 C. 
103, F.) Qucere —Whether such omission is 
an irregularity in “ publishing or conducting ” 
the sale.within the meaning of h. 311 of the Civ. 
Pro. Code. iMAM-UN-NISSA BlBl v. LlAKAT 
HUSAN, 3 A. 424. [ Doubted. 29 A. 193 = 2 A. 

L.J. 640 =» A. W.N. 1905, 241 ; F , 21 C. 19, 10 
A. 506, 12 A. 440, F.B., 21 B. 424, F.B.] 

(104) — Practice—Application lor execution of 
decree — Notice to judgment-debtor under s. 248, 
Civ. Pro. Codey 1882 —Failure of both parties 
to attend on appoin ted day—Dismissal of appli¬ 
cation. —Where, on an application for the 
execution of a decree, a notice was ordered to 
be issued to the judgment debtor under p. 248 
of tbe Civ. Pro. Code, 1882, and a day was fired 
for the return of tbe notice, and on the day so 
fixed neither of the parties appeared, held that 
tbe application can be dismissed. TUKARAM v. 
KHANDU, 20 B. 541. 

(10")) — Deer, e-holder putting property to sale 
without disclosing his lien. effect of —Purchaser 
without notice , liability for the undisclosed lien 
—Civ Pro. Code , ss. 237 and 287.— Heli , that 
a person who has oauRed tbe property of his 
judgment-debtor to be sold in execution cannot 
afterwards set up any claim of his own against 
that property unless he shows that the pur¬ 
chaser purchased with notice of it. BALDEO 
v. AUSAN SING, 11 O.C. 206. (22 B. 686, 10C. 
609, 15 M. 412, 6 C.W.N. 497, 20 B. 290,16 
A. 478, F.B., 314, 12 B. 678, R.) 

(106) — Civ.Pro.Code (Act XIVof ie82), s. 244 
— Validity of decree cannot be questioned in 
execution — Ntcesstty of notice in proclamation 
as to claim of invalidity .— The validity of a 
mortgage-decree cannot be enquired into in exe¬ 
cution proceedings for the sale of the mort- 
gaged premises, but tbe Court is bound to fully 
notify in the proclamation of sale that a claim 
has been put forward based on the invalidity of 
the decree, and that any one purchasing would 
by subject to any subsequent decree declaring 
the dearee against the mortgaged premises 

invalid. Ma Kyi v. U Maung Gyi, 8 Ind. 
Gas. 610. 

(107) — Execution of decree by assignee — 
Discretion of Court. — The discretion given to 
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Judges as to allowing exeoution of decrees ty 
assignees is a discretion which must be exp¬ 
ensed reasonably, and, unless there is a reason¬ 
able cause for refusing the assignee to issue out 
execution in his own name, the Judge ought 
not to exeroise his discretion in that way and 
refuse to allow execution to proceed in the 
assignee’s name. And the mere existence of an 
order that an enquiry shall take place to ascer¬ 
tain whether anything is or is not due from the 
decree-holder to the judgment-debtor is no 
reason whatever for such refusal. KRISHNA 

Mohinee Dossee v Kedarnath Chucker- 

* BUTTY, 15 C. 446. [B., 31 B. 462 = 9 Bom. L. 

R. 728.] 

(108) —Application for attachment of debts 
said to be due to judgment-debtor — Denial of 
debts and alleged debtors—Procedure .—Where 
a Court is asked in exeoution of a decree to 
attaoh debts alleged by the decree-holder to be 
due by third person to the judgment-debtor, it 
is no business of the Court to determine in the 
first instance whether the debts are really due 
or not, or to refuse execution if the parties 
alleged to be debtors to the judgment debtor 
deny that they are so. But after attachment, 
the Court may either sell the debts alter giving 
notice to tbe intending purchasers that, that 
the existence of some of them denied by the 
alleged debtors, or may appoint a receiver to 
realize the debts by bringing suits against the 
debtors. THE MAHARAJA OF BENARES v. 

Patraj Kunwar, A.W.N. 1905, 277 = 28 A. 
262 = 1 A.L J. 362 

(109) — Objections to execution by judgment- 
debtor — When to be raised .—All the objections 
which a judgment-debtor has to make to a 
judgment-creditor’s application for exeoution, 
should be made simultaneously. GUNESH 

Dutt Singh v. Mungay ram Chowdhry, 
21 W.R. 288. 

(110) — Execution of decree—Previous dfeision 
in respect of cross-decrees—Objection as to cross- 
decrees not again entertainable. —A held a decree 
against H. This H and one G had oro«s-decrees. 
A took out execution and attached, among other 
properties belonging to his judgment-debtor H, 
the decree held by her against G. G objected, 
olaiming a right to settle by a set-off and his 
objection was admitted by the lower Court. On 
appeal, however, the High Court had ruled 
that, notwithstanding the existence of crosa- 
deorees between G and H, the deoree-holdor A 
had the right to attaoh the decree held by H 
against G. The question with reference to the 
cross-decrees having been settled as above, the 
lower Court should have confined itself to 
carrying out the previous orderB of the High 
Court and ought not to have entertained suoh 
objection raised either by G or H’s representa¬ 
tives. Ram Ooomar Ghose v. Hurro 

SOONDUREE DEBIA, 2 W.R. Mis. 9. 

(111) —Execution of decree—Objection taken in 
Court executing decree—Act IV of 1882 (Trans¬ 
fer of Property Act), ss. 88, 89,—Where, in the 
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case of a deoree, for recovery of money by 
enforcement; of lien against hypothecated 
property, which did not striotly comply with 
the requirements of s. 88 of the Transfer of 
Property Act (IV of 1882), applications for 
execution had on previous occasions been made j 
and not objected to, but, on a subsequent appli¬ 
cation being made the objection was taken that 
no order for absolute sale, as contemplated by 
s. 83 of the Transfer of Property Act, had been 
obtained by the deoree holder. Held, that the 
deoree being clear in its terms and capable of 
execution, suoh an objection could not be taken 
at that stage in the Court executing the decree, 
but should have been made in the form of an 
appeal from the decree. DANI Ram v. HURDEO 
Das, A.W.N. 1890, 223. 

(112) —Objection to execution—Discdloicanceof 
objection—Suit for decliraiion that property is not 
liable to be sold in execution - Civ. Pro. Code, 
s. 283 — Burden of proof —Suit under s. 283 of 
the Code of Civil Procedure, where the objection 
to ereoution had been that the property sought 
to be sold in execution has been given to the 
plaintiff in lieu of dower ; h°ld that the burden 
of proof lay upon the plaintiff to show that the 
deed, under which she olaimed, was a good and 
valid deed, and not a merely fictitious and 
colourable transaction, as had been found in 
the course of the proceedings in execution. 

Afzab Begam v. Muhammad Obaidatub 
BAH KHAN, A.W.N. 1899, 220. (8 A. 178, 

A.W.W. 1887, 71, R.) [R., 5 A.L.J. 358 ; F , 

30 A. 321 = A.W.N. 1908, 125 = 5 A.L.J. 601.J 

(113) —Execution of decree—Act IV of 1882 

( T.P.Aci ), s. 88 —Order absolute for sale not 
necessary where execution has already been 
ordere i and partial satisfaction of decree obtain- ! 
ed .— Where a decree bad been obtained for 
the recovery of money due by sale of immovea¬ 
ble property, the decree being framed in accord¬ 
ance with the provisions of s 88 of the T.P. Act 
(IV of 1882), and where, although do applica¬ 
tion had been made to make the decree absolute, 
the decree-holder had nevertheless applied from 
time to time for execution and moneys had 
been paid by the judgment-debtor in part 
satisfaction. Held that it oould not be objected 
at a subsequent stage of the execution proceed¬ 
ings that the deoree-holder had not obtained 
an order absolute for sale. THE UNCOVENA¬ 
NTED Service Bank, Limited v. Nand i 
KISHORE, A.W.N. 1891, 106. (A.W.N. 1891, 

83, F.) 

| 

(114) — Order absolute for sale — Objection to 
exeution of decree — Civ. Pro. Code , s. 244— 
Transfer of Property Act , s. 89.—The respondent 
obtained a decree against the appellant for sale 
nnder the Transfer of Property Act, and subse¬ 
quently applied for an order absolute for the sale 
of the mortgaged property. The appellant filed 
objections purporting to be made under s. 244, 
Civ. Pro. Code. The Court dismissed the 
appellant’s application on the ground that it 
was premature, no applioation for execution of 


the decree having been made by the respondent. 
Held , that an application under e. 89 of the 
Transfer of Property Act, for an order absolute 
for sale was an application for execution of the 
decree, and that, therefore, the appellant’s 
application was not premature. ABBAH 

Rakhi v. Ran jit Khan, 4 O.C. 123. [R, f 6 

O.G. 114.] 

(115) —Decree for sale of moveable and 
immoveable property — Mortgage—Order absolute 
— Transfer of Property Azt {IV of 1882), 
ss. 86, 87, 89 and 89.—The decree-holder sued 
upon a deed of mortgage, by which some 
immoveable property aod an elephant were 
hypothecated, and obtained a decree for sale of 
the same in default of payment. The decree 
was drawn up under s. 89, Act IV of 1882. 
The deoree-holder took out execution against 
the judgment-debtor, applying for attachment 
and sale of the elephant. The judgment-debtor 
objected that the decree had not been made 
absolute, and until that had been done the 
decree could noc be executed. Held , that the 
provisions of ss. 86 to 89, Act IV of 1882, 
applied only to mortgages of immoveable 
property, and that there was nothing to prevent 
execution, as to the moveable property upon 
the decree as it stood (which contained an 
express stipulation that it must be made 
absolute after the time fixed) before sale could 
be made. SARDAR KARAN SINGH v. DWARKA 
8INGH, 4 O.C. 301. 

(116) — Simple money-decree — Application to 
execute, in execution of decree for sale of mort¬ 
gaged property — Transfer of Property Act, s. S8. 
— The appellant sued certain mortgagors on 
their mortgages, and, before judgment, attached 
n simple money-decree which the latter had 
obtained against the respondents. They obtain¬ 
ed a decree under s. 83 of the Transfer of 
Property Act for the sale of the mortgaged 
property. In the execution of that decree, 
they filed au application to execute the simple 
money-deoree against the respondents. Held, 
that the deoree of the appellants provided only 
for the sale of the mortgaged property and could 
not be executed in any other way. AbBAHABAD 

Bank Ld. v. r. Partab Bahadur Singh, 

3 O.C. 108. 

(117) — Attachment of property in execution of 
supposed decree for balance of mortgage-debt — 
Transfer of Property Act , ss. 88, 90 —Mortgage 
— Ctv. Pro . Code , s. 248.—The respondent 
obtained against the appellant a deoree for sale 
under s. 88, Transfer of Property Act, but the 
sale proceeds were not sufficient to discharge 
the mortgage-debt. No decree was ever passed 
in favour of the respondent under s. 90 of the 
Transfer of Property Act, but applications were 
made for issue of notices uoder s. 248 of the Code 
of Civil Procedure and property was attached in 
execution of a supposed deoree for the balanoe 
of the mortgage-debt. Held, that, as the res¬ 
pondent had not obtained a deoree un er s. 90 
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of the Transfee of Property Act, he oould not 
attach and sell the property, as if be had obtain¬ 
ed saoh a decree. MATA GHUIjAM SINGH v. 
KANDHAI BAKHSH, 6 O.C. 89. (3 C.W.N. 

964, diss.) [Diss , 8 O C. 251.] 

(118) — Non-registration of decree — No reason 
tor non-execution .—Case where it was held that 
the non-registration of a decree was not a reason 
why the decree should not be executed. 
GOSSAIN MUNRAJ POOREE v. DEEN DYAL 

LALL, 20 W.R. 19. 

(119) — Dower, Decree for — Sale of immove¬ 
able property situated outside jurisdiction of 
Court passing decree—Decree directing sale of 
immoveable property — Jurisdiction. — The 
decree-holder obtained a decree from the Court 
of the District Judge of Lucknow for her dower- 
debt against the judgment-debtor. On appeal, 
the decree passed by the Judicial Commissioner 
directed that the judgment-debtor should have 
the option to pay the amount deoreed within a 
certain time, and, in the event of his not 
availing himself of such option, then, on the 
application of the decree-holder, certain im¬ 
moveable properties should be eold in satisfac¬ 
tion of the decree for dower. Directions | 
regarding the sale of the immoveable properties | 
and the division of the sale proceeds then | 
followed. The judgment-debtor did not avail 
himself of the option given to him by the 
decree ; and the decree-holder attached immove- j 
able property in Cawnpore to obtain satis¬ 
faction of her decree. Beld , that the subordi- , 
nate Judge of Lucknow had power to sell the 1 
properties attached, notwithstanding that they I 
were not situated within the local limits of his 
jurisdiction. «19C. 13, F.) The decree of the 
Judioial Commissioner specifically directed the 
sale of the immoveable property in question for 
the satisfaction of dower-debt decreed. It was j 
only in this manner that the dower-debt oould 
be recovered by the decree-holder in execution | 
of the decree. The provision regarding sale 
was not a mere direction, specifying a method 
in which the decree might be satisfied, leaving 
it open to the deoree-holder to adopt another ! 
mode of execution. MUZAFPAR HUSAIN v. 
ABIOA BEGAM, 1 O 0., Supp. Yol., 98. 

(120) — PUa of want of jurisdiction , whether 
can be raised for first time in execution .—Where | 
a defendant appearing in a suit, did not objeot 
to the want of jurisdiction, he must be taken 
to submit to the jurisdiction, and any decree, 
which may be pronounced against him, oancot, 
when it is sought to be oxeouted, be objected to 
by him, on the ground that the Court whioh 
made it had no jurisdiction to try the suit. 

Ex parte Manohar Bhivrav, 2 B.H.G. 374. 
[JR., 2 B. 120, 20 B. 86.] 

(121) —Application for execution of decree , 
passed by a Court made to another Court , to 
which lo*.al jurisdiction in respect to the subject- 
matter of the suit has been transferred — Civ . 
Pro. Code , s 649 —Transfer of decree for exe¬ 
cution — Jurisdiction , local, transfer of,—Held, 

0. IV—35 
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further, that, under the provisions of s. 649 of 
the Civ. Pro. Code, if, after a Court has passed 
a decree, the local jurisdiction in respect to the 
subject-matter of the suit, is transferred by 
order of Government to some other Court, the 
application for execution of the decree may be 
made either to the Court whioh passed the 
decree, or to the Court to whioh the local juris¬ 
diction has been transferred. MAKRAND v. 
Ram CHARAN, 9 O.C. 281.(25 C. 315, 28 C. 
238, JR.) [R., 10 O.C. 263.] 

(122 )—Execution of decree—'Lis pendens'— 
Transfer of decree for execution— Proceedings in 
place where decree was passed pending proceed¬ 
ings in place where aecree transferred — Civ . 
Pro. Code , ss. 12, 647.—A decree was passed at 
Cawnpore against a judgment-debtor who had 
property both in the Cawnpore and the Luck¬ 
now districts. The decree-holder applied both 
for attachment of the property in the Cawnpore 
district and also for a certificate to enable him 
to exeoute the decree in the Lucknow district 
through another Court ; and the certificate was 
granted as prayed, and certain -property was 
attached at Lucknow. While that property 
was still under attachment, the deoree-holder 
caused other property to be attaohed at Cawn¬ 
pore, whereupon a third party objected to suoh 
attachment on the ground that the property 
attached did not beloug to the judgment-debtor, 
but was wakf , of whioh the objector had the 
custody. No objection to the attachment of 
any property was raised at any time by the 
judgment-debtor. Held, that the exeoution 
proceedings at Cawnpore were not barred by 
8. 12 read with s. 647 of tho Civ. Pro. Code by 
reason of the grant of certificate for exeoution 
of the decree at Lucknow. Gaya PRASAD v. 
GANGA NARAIN, A.W.N. 1889, 203. (14 M.I. 

A. 529, R.) 

(123) —Additional Subordinate Judge — Aboli - 
tion of Court —Br’vqal, N.W.P. and Assam 
Civil Courts Act (XIIof 1887), s. 17 — Execution 
—Application f or . — A deoree was made by the 
Court of an additional subordinate Judge. 
Subsequently another additional subordinate 
Judge was appointed. Eeld t that application 
for exeoution of the deoree passed by the former 
additional subordinate Judge must be made to 
the permanent subordinate Judge. TARA 

Chand Marwari v. Ram Nath Singh, 4 C. 

L.J. 473. 

(124) — Talukdar's estate .— The income of a 
talukdari estate oould not be sold in execution 
of a deoree in the absenoo of the sanction of 
Government. Naran v. CHUDASAMA, 1 Bom. 
L.R. 212, 

(125) — Sale — Execution — Sanction — Deputy 
Commissioner — Duty--Procedure — 8. 326, Civ . 
Pro. Code t 1877.—On receiving an application 
from a Court executing a decree for sanction to 
sell land, the Deputy Commissioner should 
report in the proper column the measures he 
has taken to give effect to the provision of 
s. 326, Oiv. Pro. Code, 1877. This statement 
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should be forw&rded to the Commissioner, who 
in his turn, should send it on to the Chief 
Court for sanction. BHAGWAN DAS v. BAGA, 
96 P R. 1882. 

(126) — Sa^e of house in execution — Commis¬ 

sioner and Ch'ef Court , Sanction of — Notifi¬ 
cation of 3rd October , 1877, No. 3859.—Neither 
the Chief Court’s nor the Commissioner’s 
sanction is essential to sales of house property 
in execution of a decree, under notification 
No. 3859, dated 3rd October, 1877. NlRMAL 
Das v. Muhammad Yar, 6 P.R. 1882. [ R 

5 P.R. 1888.] 

(127) —Delivery of possession —Possession — 
Delivery in execution. —The delivery, in exe¬ 
cution of symbolical possession, as between 
parties to the suit, amounts to an actual 
transfer of possession from one party to the 
other. HIRACHAND v. BALA, 1 Bom L. R. 
48. 

(128) — Possession — Sym 7 olical possession — 
Dimitatio>i .— As between the judgment-credi¬ 
tor or his assigns on one side, and the 
judgment-debtor or bis heirs on the other, 
symbolical possession under the execution of a 
deoree is as good as actual possession to give 
the purchaser or his assigns the right to bring 
his suit for possession within twelve years frcm 
that date. MAHADEO v. PARASHRAM, 

2 Bom. L.R. 1087. j 

(129) —Claim to attached property — Questions 

for determination — Possession — Constructive 
possession— Civ. Pro. Code , ss. 278, 280, 281. 
—In an investigation under s. 278 as to move- 
able property, what the Court has to determine 
is merely the question of possession, and the 
Court cannot go into the question of title. If 
the Court finds the olaimaut to be in possession, 
the only other question that can be considered 
is whether that possession is really on acoount 
of or in trust for the judgment-debtor. (4 C. 
402, R.; 27 M. 67, 29 C. 543, 2 L.B R. 152. j 
F.) The words “ possessed ” and “ possession ” 
in ss. 279 and 2^0 are not used iu a restricted 
sense as relating to mere tangible or physioal 
possession. T5aey include constructive posses¬ 
sion or possession in law. PO K YA v. LUTCH- i 
MINAPPAIAN CHETTY, 4 LBR, 289. 1 27 M. 

67, F.) 

(130) — Civ. Pro. r ode , s. 276 — Suit to enforce 
a claim not enforceable under the decree. — A 
decree-holder in execution of a deoree for money 
attached oertain immoveable property of his 
judgment-debtor. Owing however, to want of 
prosecution of the execution proceedings, his 
application for execution was struck off and 
with that the attachment was removed. The 
judgment-debtor subsequently mortgaged the 
property, which had been attached, to a third 
party, who, having obtained a decree on his ' 
mortgage brought the property to sale and pur¬ 
chased it himself. Pending the mortgagees’ 
suit, the judgment-debtor made a usufructuary 
mortgage of the same property in favour of the 
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deoree-holder. Held , on a Buit for recovery of 
possession brought by the usufructuary mort¬ 
gagee decree-holder who had been ousted by the 
simple mortgagee, that the rights of the deoree- 
holder under his usufructuary mortgage were 
subject to the defendant s rights under his prior 
simple mortgage, and this even though the 
attachment had subsisted, his claim under the 
usufructuary mortgage not being a claim 
enforceable under the deoree within the mean- 
ing of s 27 6 of the Code of Civil Procedure. 

Narain Das v. qheoambar, A.W.N. 1897, 
37. [ Appr. % 20 A. 431 ] 

(131) — Procedure — Dispossession—Pioof of 
title—Act VIII of 1859, s. 230.—In a case 
under s. 230, Act VlLl of 1859, the Court is not 
restricted to try the question of possession mere¬ 
ly, but, if satisfied chat there was a probable 
ground for the application of the applicant 
(plaintiff), should also go into the question of 
title between the applicant and the decree-holder 
(defendant). Although the Court in sucn a case 
has the power to go into the question of title, a 
person who has been dispossessed of land or 
fisheries in execution of a decree against a third 
person not a party to the case is Dot bound to 
prove anything more than that be was really 
and bona fide in possession and dispossessed in 
execution of the decree ; and though the decree- 
holder can put the plaintiff to proof of his title 
be cannot insist upon direct proof of title from 
the plaintiff who may rely upon his possession. 
The decree-holder may also go into evidence of 
title himself. RADHA PYRAI DEB! CHOWDH- 

rain v. Nabin Chandra CnowDRRY. 5 B L. 
R. 708 = 13 1S.R., F.B., 80. [F. t 15 W.R 327, 
18 W.R. 3Y5; Appr., 14 W.R. HO, 20 W.R. 
114; Appl. % 6 B. *215; R. % 22 W.R. 123, 5 C. 
278 ; Expl. % 14 W.R. 358.J 

(132) — Mortgage by one of several joint 
managers of property — Purchase of mortgaged 
property in execution of decree on mortgage — 
Dispossession of other managers by venaee — 
Application for restoration of ^essession — Civ. 
Pro. Code , 1882, s. 335.—In execution of a 
mortgage decree pissed against A, one of three 
joint managers who had obtained the manage¬ 
ment of the property from its owner, the mort¬ 
gaged property was brought to sale and the pur¬ 
chaser obtained possession through Court. B, 
one of the other two managers, alleging that he 
had been in possession and had been wrongfully 
dispossessed, applied to the Court under s. 335, 
Civ. Pro.Code, 1882, to be restored to possession. 
J7«/rf,tbat the mortgagee from A acquired no title 
to the property under his mortgage against the 
owner of the property, and B who was in actual 
possession as manager(whetherthere were others 
who were equally entitled to share in the 
management or not) had a right to resist the 
purchaser taking possession, and, having been 
dispossessed, had a claim to have possession 
restored to him under s. 335 of the Civ. Pro. 
Code. GOYIND BALWANT 8HIVNEKAR v. 
LAW3 HMAN BIN NaNA TED!, 18 B. 522. 
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(1Z3)—Mortgage by father—Mortgagee dis¬ 
possessed by sons — Claim — Title—Act VIII of 
1859, ss. 229, 230.—B, a Hindu father, exeouted 
a zuripishgi lease of his share in certain joint 
family property to K, who was put in posses¬ 
sion thereof. R and 8, the sons of B, brought 
a suit against their father to obtain a declara¬ 
tion of their right to hold their separate 
shares by partition of the family property. K 
intervened in that suit under s. 230 of Aot VIII 
of 1859, setting up hiB mortgage and praying 
that his inoumbranoe might be recognized and 
maintained* The Court declined to go into 
the question of this mortgage, confined itself 
to the question between the plaintiffs and 
their father, and gave judgment for a certain 
share by partition, but thought proper to 
aooompany that decree by a declaration that 
the plaintiff should get possession only of the 
property held, and in the same manner as held, 
by the father. In execution, the plaintiff* 
were put into actual possession of the whole of 
their share aud K was dispossessed. Then K, 
under s. 230, applied to be ressored to possession 
on the ground that he held the same under a 
good and valid mortgage from B. The sons 
disputed the validity of the mortgage. The 
Court below refused to enter into the question 
of right between the parties. Held , that the 
lower Court ought to have gone fully into the 
question of title, and decided all questions 
between the parties. BABOO J ADUNATH SINGH 
v. KADIPRaSAD, 6 B L R, App., 55 =14 W.R. 
338. 

(134) — Execution of decree — Decree for 
delivery of possession of land after clearing it of 
trees—Duty of Court executing such decree .— 
Where a decree for possession of land directed 
that possession should be delivered after uproot¬ 
ing the trees standing on the land and olearing 
the land of them, it was held that the Court 
executing such decree should enforce it by 
deputing an officer of the Court to carry 
out the directions contained in it, whether 
that officer be the Amin, the Nazir, or any 
other officer. AZIZ-UR RAHMAN v. FAZD-UR- 
RAHMAN, A.W.N. 1904, 106. 

(135) — Execution — Sharers of decrec-li^lders 
—Right of judgment'debtor to object .—It is not 
for the judgment-debtor to object to the share 
which one or more decree-holders may claim. 

Maharajah Butesh Chunder Roy v. 
Saroda Pershad Mookerjee, 8 W.R., Mis. 
88. 

(136 ) ~ Execution — Joint decree-holders — 
Assignment by one—Execution of whole decree 
by assingee. —A judgment-debtor cannot resist 
enforcement of the whole deoree against him 
by one of two joint decree-holders lor the bene 
fit of both. An assignee of a deoree from one of 
two joint decree-holders is entitled to execute 
the whole deoree for the benefit of himself and 
the other joint deoree-holder, RUP BINGH v. 

Deokinandan, A.W.N. 1888, 262. 

(187)-Appropriation of debt due to two persons 
towards a debt due against one of them alone— 4 
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Amendment of plaint .— Held, that, in execution 
of a deoree obtained against one person alone, 
a deoree-holder is not entitled to have a debt 
due to that person and another jointly realised 
and applied towards the discharge of his deoree. 
Where a plaintiff sued on a promissory note in 
favour of himself and others who were added 
as defendants, on the plea that he alone was not 
entitled to the amount claimed, the plaintiff 
j was allowed to amend his plaint so as to claim 
! jointly for himself and the added defendants. 

| Bijai Bahadur Singh v. Jang Bahadur 
I Singh, 11 O C. 225. 

f 138) — Decree against two or more persons 
jointly and severally — Decree-holder entitled to 
j proceed against any one for whole debt ,—Where 
! a deoree renders the defendants jointly and 
severally liable for the whole debt, the plain¬ 
tiffs are at liberty to proceed against any one 
or more of them for the whole debt. It is no 
defeDoe in such a oase for one defendant to say 
, that he ba9 paid his share. He is liable to pay 
the whole debt to the plaintiffs and he may 
proceed against his co-defendants for contribu- 
; tion according to their liabilities inter se . 
i LlMMA JI PATRUDU V. Yerukola Ramasami, 
j 6 M L J. 191. 

j (139 )—Decree against several persons—Attach¬ 

ment of decree by one of the judgment debtors in 
I execution of his own decree—Attachment does 
I not v°st ownership—Attached decree capable of 
j execution against co-judgment-debtors— Code of 
| Civil Procedure (Act XIV of 1882), ss, 232, 273 
1 —Distinction between attachment and assign- 
i ment of decree .—The rule that, when a decree 
is assigned, one of several judgment-debtors 
i cannot take out execution, is founded, on the 
; ground that, by purchasing the decree, tbe 
I assignee of it has discharged it and the decree 
; no longer subsists, and his only right is to claim 
I contribution from tbe other judgment-debtors. 
In tbe case of a decree which has been attached 
the person, who has caused it to be attaohed, 
has not aoquired the ownership of the deoree, 
and the person who attaches it is competent to 
do what the original decree-holder may have 
done. Hence, where a person attaches a decree 
against himself and several others, in execution 
of a decree obtained by him against his deoree- 
holder, held , that he is competent to take out 
execution of the attaohed decree against his 
oo-judgment-dobtor. KADYAN 8INGH v. DAM* 
BER SINGH, 6 A.L.J. 564 = 2 Ind Gas. 626. 

(140 )—Decree against member of joint Hindu 
family—Attachment during debtor's lifetime — 
Rateable distribution— Civ. Pro, Code . s. 295.— 
Plaintiffs who were holders of a decree for 
money against ore of two brothers forming a 
joint Hindu family, obtained an attachment of 
oertain family properties which attachment, in 
the result, bad effect on the undivided share of 
hiR judgment-debtor in the property. Some of 
the defendants who held similar deorees against 
the judgment-debtor, but who did not attaoh 
Hie share of the fanrtly property in hi* lifetime 
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applied for rateable distribution of the proceeds 
of the sale brought about under the plaintiff’s 
attachment, but such attachment not enuring 
for the benefit of the defendants, the non-at¬ 
taching deoree-holders. these latter were held 
to be not entitled to the rateable distribution 
sought for by them. S. 295 of the Civ. Pro. 
Code gives the right of sharing rateably in the 
proceeds of a sale only to those decree-holders 
who could have themselves attached and sold 
the property. It was not meant to enable a 
decree-holder to indirectly get the benefits of 
an execution which he could not himself have 
enforced directly. Where the deoree-holders 
are persons who could have themselves attached 
and sold the property, then, and only then 
may the attachment and sale by one of them 
be regarded as enuring for the benefit of all. 
BlTCHALi DAS v. NAND KlSHORE, 23 A. 106. 
(16 B. 391, D.; 6 I.A 88, 4 I A. 247, 4 B. 429, 

7 A. 702, 21 B. 797, F.) [F., 8 O C. 86. 6 P.R. 
1903, 14 C.W.N. 396=11 C.L.J. 69 = 3 Ind. 
Cas. 105.] 

(141) — j Execution of decree —“ Assets realized 

by sale or otherwise in execution of a decree ”— 
Money realiz d under ultra vires attachment — 
Rateable distribution — Civ. Pro . Code , 1882, 
s. 295.—Where money is paid by a judg¬ 
ment-debtor into Court under an order of 
attachment, which was ultra vires, it wili not 
be assets tealized by sale or otherwise in execu- 
tion of a decree within the meaning of s. 295, ! 
Civ. Pro. Code. The payment is a volun- I 
tary one made in order to avoid execution or 
from a desire to pay a debt due, and cannot be 
rateably distributed. GOPAL. SAHAI v. SHEO 
KARN DAS, 6 P R. 1903. (35 P.R 1900, 23 

A. 106, 40 P R. 1895, 13 C. 225, 6 B. 588. 21 
C. 809, 8 A. 67, F.). 

(142) — Decree against father—Hindu joint 
family—Liability of ancestral property, — Case | 
where the question, how far the aucertral pro¬ 
perty of a Mitakshara joint Hindu family 
would be liable in execution of a decree against 

a father alone, was di^cus«ed. AMAR SINGH 
v. AZIZ-UD-DIN, 33 P.R. 1892. [F., 53 P.R. 1 

1901 = 62 P.L.R. 1901.] 

(143) — Execution of decree against one of 
several partners—Only judgment-debtor's in¬ 
terest in partnership attachable—Procedure to 
be followed in execution .—The right of a third 
party to attach the interest to a partner in his 
partnership has been admitted in India as it 
has been in England (Lindley on Partnership, 
351, et 8eq.) An execution creditor holding a 
decree against a partner may attach and sell, 
in execution, the interest of the latter in the 
partnership. NlZAMUDDIN v. TOOR KHAN, 

U B.R., 1897—1901 Yol. II, 431. (20 C. 693, 4 

B. 222, 13 M. 447, F ) 

(144) — Partition suit—Decree in defendant's 
favour—Application lor execution by defendant 
— Liability io pay Court-fee .—The defendants, 
in a partition suit, having olaimed their shares 
in the properties, the subject-matter of the suit, , 


there was a deoree in their favour, defining their 
shares. Later on, some of the defendants 
applied for exeoution of the deoree in their 
favour and prayed that the deoree might be 
sent to the Collector, for exeoution. The Court 
passed an order to the efieot that the decree 
would be seut to the Collector on the necessary 
Court-fees beiDg paid. Held f the order was 
wrong. The deoree itself not having imposed 
any suoh terms, the Court executing a decree 
had no power to demand payment of Court-fees 
as a condition precedent to execution. Further, 
it is the plaint alone that is liable to Court- 
fees ; here, as the defendants claimed exeoution 
of the decree in their favour, they oould not be 
a?ked to pay an additional Court-fee on the 
plaint. It is the right of every litigant to call 
on the Court to take 6uch action as may be 
requisite to secure the execution of a decree 
containing a direction in their favour. NAWAB 

Mir Sadorudin v. Nawab Nurudin, 29 B. 

79 = 6 Bom. L R. 834. 

(145)— Execution of decree —Golabagb parti¬ 
tion, —The defendant No. 2, in execution of 
a decree against defendant No. !, for a share in 
certain lands, got almost all the good lands t 
and on the plaintiff’s attaching the same pro¬ 
perty in execution of a money decree of an 
earlier date, intervened to prevent the attach¬ 
ment of the lands given to him. Held , that 
the plaintiff’s suit for declaration that his judg¬ 
ment-debtors were entitled to their share of the 
property by a golabagh partition (that is by an 
equal partition of good and bad lands', must be 
decreed. BOOR JAN BIBEE v. HYDER ALI, 11 
W.R. 266. 


(146) —Execution proceedings—Partition of 
mortgaged property—Co sharer , if a necessary 
party, —A co-sharer having obtained a portion 
of the mortgaged properties on a partition 
after the execution of a mortgege-deed by 
the other co-sharers hypothecating their un¬ 
divided shares in the said properties, and 
having been made a party to the mortgage- 
suit, is a necessary party to the proceedings in 
execution. The fact of such co-sharer not 
being made a party to the proceedings in exe¬ 
oution has not the effect of making the sale of 
his property,— held in exeoution of a decree 
obtained in his presence on the mortgage-deed, 
—a nullity. Although the sale is not a nullity, 
it is liable to be set aside on a proper application 
made in the manner prescribed by law. GODAMT 
AH AD CHOWDHRY v. JUDHISTER CHUNDRA 

Shaha, 30 C. 142 = 7 C.W.N. 305. (27 C. 242, 

R.) 


(147)— Partition decree, —A miuor sued for 
partition and obtained a decree which ordered 
ihat he should receive a certain amount of in- 
jome every year during his minority and that 
vhen he become a major be should recover his 
jhare of the land. The minor then died and 
ais widow presented a darkhast to exeoute the 
lecree. Held , (1) that the effect of the deoree 
pas olearly to make the minor a divided member 
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of the family ; (2) that the heirs of the minor 
oould, in the execution proceedings, recover the 
arrears of the allowance up to the death of the 
minor ; (3) that his heirs oould not claim in 
the execution proceedings either the share or 
the subsequent allowance as awarded in the 
decree, wnich would be recoverable only by a 
separate suit. LAXMAN v. NARAYAN, 1 Bom. 
L R. 777 = 24 B 182. 


(148) —Mitakshara joint family—Execution 
of decree against father—Interest passing to 
auctirn-pur chaser. —Where, in execution of 
a decree against the father, in a joint Mitak¬ 
shara family, what was seized and sold wae 
the right, title and interest of the father, 
the purchaser oould not get more than the 
father’s interest in the property and would be 
entitled to have it ascertained in partition. 

The Collector of Mongbyr v. hurdai 
Narain SHAHAI, 5 C. 425 = 5 C.L.R. 112. (On 
appeal , 2 I.A. 26.) [fl., 14 C. 572 = 14 I.A. 77.3 


(149 )—Miscellaneous petition—Regular suit. 
—A regularly-executed deoree cannot be over¬ 
ridden or annulled by a miscellaneous petition. 
A judgment-debtor wishing to proceed against 
the decree-holders must do so in a regular suit. 
RAJA LiEELANUND SINGH V. BANEE MA- 

dhub Singh, W.R. 1864, Mis., 31. 



(150) — Decree , execution of — Execution , if 
may be diteded against a person riot a party 
to the decree —Benami.—A person, who is 
neither a party to the deoree nor a representa¬ 
tive of the judgment-debtors, oannot be made 
liable for the decretal amount, on the ground 
that the judgment-debtors were benamidars for 

him. Jadu Nath Bose v. 8 ri Mati Prem- 
MONI DASI. 14 C.W.N. 774 = 6 Ind. Cas. 414. 

(151) — Act VIII of 1859, ss. 259, 260. 261 to 
266 — Execution — Benami purchase.—Benami 
purchases are common in India and effect is 
given to them by the Courts according to the real 
intention of the parties. The Legislature has 
not, by any general measure declared such 
transactions to be illegal ; and, therefore, they 
must still be recognized and effeot given to 
them by the Courts, except so far as positive 
enactment Btands in the way, and directs a 
contrary course. There is nothing in 8. 260, 
Act VIII of 1859, either taken by itself or in 
connection with ss. 259 and 261 to 266 from 
whioh an inference can be drawn of an inten¬ 
tion to prohibit benami transactions. Semble: 
8. 260 is confined to a suit brought against 
a certified purchaser, and doe3 not embrace a 
suit brought against a party in possession. A 
purchaser of the equity of redemption sold in 
execution of a decree, who had obtained a 
certificate as purchaser under s. 259 of the 
Oiv. Pro. Code, Aot VIII of 1859, brought a 
suit for redemption and possession against the 
usufructuary mortgagee under a deed of eur-i- 
peshgee (usufructuary mortgage). Held (revers¬ 
ing the deoree of the High Court), that Aot 
VIII of 1859 was simply a Code of Procedure 
not affecting existing law, and that the fact of 
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the plaintiff's title being certified as purchaser 
was not oonolusive by s. 260 of that Aot, to 
debar the defendant who was in possession from 
pleading that he was the real purchaser, and 
that the purchase was made benami for him by 
the certified purchaser (as benami transactions 
are not prohibited by s. 260, or per se illegal)* 
so as to preclude inquiry into the real title. 
MUSSAMMAT BUHUNS KOONWUB v. LALLA 
BUHOREE LALL, 10 B.L R. 159, P.C. = 18 W. 
R. 157 = 14 M l A. 496. [F., 1 A 296. 9 C.L. 

R. 295, 13 C. 199, 26 C. 950, 28 C. 370 ; Appr 

22 W.R. 394 ; R., 19 W.R. 223, 22 W.R. 394, 

23 W R. 358, P.O. = 2 I.A. 154; 25 W.R. 493, 

2 B. 399, 5 M. 54, 11 M. 234, 296,21 C. 375, 
23 C. 699, 22 B. 672, 2 C.W.N. 433, 21 A. 29, 
196. 21 A. 238 = A.W.N. 1899, 42, 7 O.O. 229, 
23 A. 175 = A.W.N. 1904, 44, 28 P L.R. 1904 = 

4 P R. 1904, 8 O.C. 306, 28 M, 526= )5 M L.J. 
419, 31 B. 61=8 Bom. L.R. 873, 29 M. 473 = 
16 M.L.J. 505 = 1 M.L.T. 234, 7 A L J. 893 = 7 
Ind. Cas. 409, 7 A.L.J. 1091 = 6 Ind. Cas. 
374, 12 Bom. L.R. 1050 = 8 ind. Cas. 752.] 

(152)— Sale in—Restitution or compensation 
on reversal of decree — Civ. Pro. Code, 1^82, 
ss. 317. 583 — Claim against purchaser at Court 
sale — Benami vurchase — Fraudulent purchase • 
—A judgment-debior is entitled to recover com¬ 
pensation for what wae taken from him in 
execution of a deoree which has been subse¬ 
quently reverged. (11 A. 838, R . » 10 M.LA. 
206, F.) Where a defendant fails to pay 

money decreed and his lands are taken and sold 
in execution of the decree and the sale is con¬ 
firmed before the decree is reversed, he is 
entitled to recover compensation for what was 
taken from him. But no olaim for compensa¬ 
tion can be maintained against the purchaser, 
unless the defendant can prove that the pur¬ 
chaser was merely a nominal purchaser at the 
Court sale and that the transaction was fraudu¬ 
lent. A benami transaction is not necessarily 
fraudulent. But as a judgment-creditor may 
not purchase at a Court sale held in execution 
of bis deoree without obtaining the Court’s 
permission, his purchasing in the name of 
another person without such permission would 
be fraudulent. OBHAI CHARAN DE v. RaM 
CHUNDER De, L B.R. 1893—1900, 18. (11 

C. 287, 5 A. 573, R.) 

( 153 ) —Execution of decree — Restitution 
Civ. Pro. Code, ss. 244, 583.—The Delhi and 
London Bank, having obtained on the 9th 
June, 1885, a deoree whioh enabled them to 
execute a prior deoree, viz., deoree No. 108 of 
the 26th June, 1878, attached a subsequent 
deoree of the 1st March, 1886, viz., deoree 
No. 52. The Bank realized certain moneys. 
Deoree No. 52 was subsequently set aside by 
the High Court, and the defendants in deoree 
No. 52 who were no parties to decree No. 108, 
applied for restitution of the moneys realized 
by the Bank, on the ground that the moneys 
had been realised in pursuance of an order 
whioh was for execution of decree No. 52 and 
that deoree No. 108 was time-barred when the 
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order for exeoution was made. Held, that as 
the Bank got an order to execute that deoree, 
whioh order was still subsisting, and had not 
been appealed against and could not be appealed 
against now, the question whether the deoree 
was time-barred or not was immaterial. Held, 
also, that it was immaterial whether the order 
for execution wa3 for deoree No. 52, also. It 
was sufficient for the Bank if they oould defend 
themselves against the application under the 
order in resp-ot. of decree No. 108, which order 
was not appealed against, and under which the 
Bank realized the money in question, and 
to which the applicants were not parties, that 1 
s. 583, Civ. Pro. Code, oould not apply to the 
case, beoause that decree was not appealed 
against, and as the order in execution entitling 
the Bank to execute the decree No. 108 had 
become final, the present application could not 
be treated as an application under s. * 244 , Civ. | 
Pro. Code, and therefore, the applicants were ! 
not entitled to question the order. SHIP LAB 
v. PEARE Ball, A.W.N. 1889, 163. 

(154) Formal irrequldeities of procedure — 

J Property of third persons — Estate of a deceased 1 
debtor Representation by one mem-cr of the 
famly Mortqaqe — Mortgagee obtaining the 

money decree and buying equity of redemption in 
execution. 8ale3 in execution of decrees cannot 
be treated as void or be avoided on the ground 
of any mere formal irregularities of procedure 
in obtaining the decrees or iu the execution of I 
them. The Court has no jurisdiction to sell j 
the property of persons who were not parties to 
the proceedings or properly represented on the 
record. As against such persons the decrees 
and sale purporting to be made would be a 
nullity and might be disregarded without any 
proceeding to 3et them aside. The Courts in 
India should properly exercise a wide discretion 

in allowing the estate of a deceased debtor to be 

represented by one member of tbe family, and 
in refusing to disturb judicial sales on the mere 
ground that some members of the family, who 
are minors, are non made parties to the proceed- 
inge, if it appears that there is a debt justly | 
due from the deceased, and no prejudice is 
shown to the absent minors. But these are 
usually oasc3 where the person named as de- i 
fendant is de facto manager of a Hindu family i 
property, or has the assets out of whioh the I 
decree is to be satisfied under his control, i 
Khairaj Mal v. Daim, 7 Bom. L.R. 1. 

(155) Civ. Pro . Code, s. 244.—Tbe provisions 
of 8. 244, Civ, Pro. Cede, 1882, enable the mort* 
gagor to require the Court executing the deoree 
to take account of the altered circumstances, j 
when application is made for the execution of ! 
the decree. RAMUNNI v. Shanku, 10 M. S67. 1 

(156) Objection to execution on ground that 
judgment-debtor's representatives not brought on 
record—Such representatives parties to servant 
proceedings—Estoppel.— Where on the death of 
the judgment-debtor his legal representatives 
intervened of their own accord and successfully 
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opposed on technioal grounds the exeoution of 
the deoree, they were estopped from contending 
subsequently that an order ought to have been 
obtained by the decree-holder from the Court 
which passed the deoree allowing exeoution 
against them as the representatives of the de¬ 
ceased judgment-debtor. The executing Court 
has power to bring in 6he legal representatives 
of a deoeased judgment-debtor, though it may 
not be the Court which passed the decree. 

VENKATAPPIAH v. JAGANNADHA RAO, 12 M, 

L J. 24. 

(157) Decree for rent — Assignee, representa¬ 
tives oft if competent to carry on execution pro¬ 
ceedings—Execution proceedings , initiated by 
original decree-hvl iers—Conveyance authoriz¬ 
ing zhe assignee to carry on all execution pro¬ 
ceedings, effect of—Code of Civil Prozcaure i Act 
V of 1908), O. X\II, rule 12 —Representatives 
of assigyiee, if competent to prefer npveal against 
order made in execution proceedings—Fresh 
proceedings, initiation by representatives, if 
necessary—Code of Civil Procedure {Act (XIV 
of 1882), s. 232 —Limitation Act (XV of 1877). 
s. 22- Limitation — Bengal Ttnancy Act (VIII 
of 1682), s. 108 (7i)— Landlord’s interest , vest¬ 
ing of, in the assignee —On the death of 
an execution creditor of a judgment-debtor, 
tbe proceedings do not lapse, and fhe 
provisions relating to substitution upon the 
death, marriage, or insolvency of parties, do 
not apply to proceedings in execution between 
the decree-holder and the judgment-debtor. 
During the pendency of an appeal in execution 
proceedings, cn the death of the appellant, 
it is open to his legal representatives to 
apply for leave to prosecute the appeal. (3 B. 
221, P A. Q55, 18 B. 224, 2 C. 3*27 = 4 I. A. 66, 
R.) There is no provision in the Code of Civil 
Procedure (Act XIV of 1882), which renders 
necessary the actual substitution of the name 
of an assignee or legal representatives for the 
validity ot the proceedings in execution ; all 
that s. 232 provid es is that the assignee should 
apply for execution of the decree and that his 
name should be brought on the record. (19 W. 

R. 255, 4 N.W.P. 90, 15 W.R. 283, 9 B. 179, 

36 C. 543 = 9 C.B.J. 271, R.) S. 22 of the 
Bimitation Act (XV of 1877), applies only to 
suits and does not govern execution proceedings. 

(34 C. 612 = 5 C.B.J. 486, D. and expl.) 8. 148. 
(h), Bengal Tenancy Act, does not speak of the 
assignor’s interest, but of the landlord’s interest. 

By the purchase at a sale in exeoution of a 
decree for rent due on patni , and by the sub¬ 
sequent service of notice under s, 167 ot the 
Bengal Tenancy Act, the purchaser supersedes 
the rights of both the patnidar and dur-patni- 
dar and becomes entitled to realize rent dircot- 
ly from the tenants and is their landlord, and 
it oannot be maintained that tbe landlord’s 
interest bae not beoomo vested in the purobaser. 

(1 C.W.N. 694, D. and expl.) When a landlord 
obtains a deoree for rent and applies for exe¬ 
oution of that deoree, and during the pendency 
of the exeoution proceedings, the interest of the* 
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landlord, by operation of law, vests in the 
superior landlord who thereby becomes the 
direct landlord of the tenants, and the interest 
of the landlord in the decree for reAts i9 trans¬ 
ferred to the superior landlord, who is authoriz¬ 
ed to carry on the execution already initiated, i 
in the name of either the assignor or the assig¬ 
nee ; e. 148 ( h ) does not debar the superior land¬ 
lord from executing the decree for rent, in the 
same manner as t»h*s landlord decree-holder 
might have done, (1 C.L.J. 500, 7 C.L J« 425, 

33 G. 566 = 3 CLJ. 470, R.) The Court is 
bound to allow execution at the instanoe of the i 
recorded decree holder, unless intimation has J 
been given in tbe regular w*y prescribed by law | 
for the admission of another person who obtains 
leave to carry on execution as an assignee. (15 
W.R. 271, 18 G. 639, R.) The Couri any, how¬ 
ever, if satisfied that the decree has really been 
assigned, direct that the precacds realizsd are 
not to be tak-m out by the recorded decree 
holder, but retained for oho benefit of the assig¬ 
nee. Monmotho NVTH MlTTER v. RAKHaL 
CHANDRA TBWARY, 10 GL.J. 396 = 8 Ind. 
Gas. 324 = 14 C.W.N. 732. 

(158)— Mortgage-decree — Sale without the 
legal representatives of a deceased defendant 
being brought on the record—V didity. — Where 
the legal representatives of a deceased defendant 
were not brought on record when they had the 
right to redeem a prior mortgage under the 
decree, a sale held in execution of the 
mortgage deoree is bad. 1(AN AKASABAP\THY 
CHETTY v. VENKATARAMA IYER, 7 M L.T. 
270 = 5 lad. 0*3. 339. 

(— Hindu Law — Mit \kshara— Survivor- 
ship — Decree aqa nst lather — Execution 
against son — Civ . Pro Code (Act XIV o / 
1882), s. ‘244.—A Mitahshara son, who has suc¬ 
ceeded by right of survivorship, miy be brought 
upon the reo >rd of the proceedings in execution 
of a decree against his deceased father, and exe¬ 
cution can be carried on against the properties 
in his hands, coming by descent or survivorship 
unless he can successfully raise the plea of 
illegality or iron jrality. RATISHWAR SINGH 
v. GUIjAB CHAND, 6 Ind. Cas. 582. 

(160)— Suit against widiw as representing 
deceased husband’s estate—Liability of estate in 
execution .— Where a decree in a case was a 
decree against the husband’s estate, and it was 
obtained against the widow as representing her 
deceased husband’s estate, the decree would 
bind the estate, whether the widow or a 
son adopted by such widow was the proper re¬ 
presentative. And the proper course, where 
the decree was obtained against the widow, and 
objection was made by tbe adopted son (who 
was no party to the suit) to the attachment of 
the properties, would be to make the adopted 
son a party to the proceedings, in order that he 
may show reasons, if any, against the sale, and 
not release the properties from attachment* 
BOTI8H CHCNDER LiAHIRY v. NlLOOMUL 
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LiAHIRY, 11 C. 45. (Marsh, 614, 7 G. 357* F.) 
[Expl. t 9 B. 429; D., 11 M. 408; R., 20 B. 338, 

21 B. 539, 2 C.W.N. 261.] 

(161) —Decree against life-holder—Execution 
against estate—Representation by agreement of 
parties. — A decree, passed against a lile-tenant 
in possession of the estate whioh after her dr-atb, 
passed to the heiress of the person who under 
an agreement with the life-tenant was entitled to 
take possession of the estate after the life-tenant 
may, be executed against such heiress, pro¬ 
vided that the life-tenant had acted, in ihe liti¬ 
gation which entered in the decree,for the benefit 
of the estate. DINAMONI CHAUDHRANI v. 

ElaHADUT Khan, 8 C.W.N. 843. 

(162) — Decree dissolving partnership and 
ordering defendant to p iy plaintiff a definite 
sum of money — Dea f .h of defendant b fore execu¬ 
tion — Right of plaintiff' to execute against widow 

I and unaivi ied brother of defendant — Civ. Fro. 

Code , s. 234. —A suit was brought against the 
I first defendant aud two other partners for dis- 
I solution of partnership and for winding it up, 
i ao d a decree was passed dissolving the parfcner- 
i ebip and ordering the fir-t defendant to pay a 
I definite sum of money to the pi kin tiff. Before 
| the decree was executed by the plaintiff, the first 
; defendant died, and the plaintiff sought to exe- 
1 oute the decree under s. 234, Civ. Pro. Code, 
against the widow and the undivided brother of 
the first defendant. Held, that the deoree which 
was sought to be executed was purely a decree 
in personam against the first debendant, ana 
not a decree against any property represented 
by him or one winding up the affairs of the 
partnership, and that, therefore, the deoree 
could not be executed agaiust the brother by 
attaching and bringing to sale joint family 
property which had ojme to him by survivor¬ 
ship, whether it was ordinary family property, 
or property acquired for the family by the part 
nersh.p trade. VEERAPPA OHETTIAR v. RAMA- 
SAWMI AIYAR, 27 M. 106. (5 M. 232, 5 M. 

234, 10 M. *283, F.) 

(163) — Decree against predecessor— Libility 

of Jaghir in execution .—A Jaghir is not liable to 
attachment and sale in execution of a deoree 
against the predecessor, as assets in the hands 
of a jaghirdar approved by Government. 
NILMONI 8INGH Deo v. BAKRANATH SINGH 
9 C. 187, P.C. = 9 I.A. 101 = 4 Sar. 335. {On 
appeal from 5 C. 339), [B , 10 O. 677, 9 B. 
198, 5 Bom. D R. 983, 5 C.L.J, 583 = 34 

O. 753.] 

(164) —Deceased widow inheriting apart and 
buying the other part from another heir who 
subsequently obtained a decree against the estate 
of the deceased—Right to execute the decree 
against the part so purchased — Res judicata.—I 
died leaving a widow and other heirs. The 
widow succeeded to a quarter and purchased a 
quarter of her husband’s property. A deoree 
was then passed against the widow for the 
debts ol her hneband lor whioh the assets were 
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to be liable. The deoree-holder attached the 
are purchased by the widow. She died with¬ 
out making any objection. Held, that her 
eirs oould raise the objection that that share 
was not liable to sale, and that the not raising 
of the objection by the wid^w did not preclude 
ner heirs from raising the same objection. The 
matter had not been the subjeot of a decision 
and was not barred as >es judicata , although 
the judgment-debtor was bound to resist exe- 

To!l^T^° n l D0ssib,e prounds. Muhammad 
1QH7 ^ ZIR AW * * A * L J ‘ *°0 = A W N. 
401 7 ] l63 ‘ 5 lQd ‘ Cl9, 210 = 7 A.L.J. 

(165) Execution of decree—Representative of 

judgment-debtor—Right o' appeal—Limitation. 

A party who is brought into proceedings in 
execution as the representative of a deceased 
judgment-debtor 13 not debarred from the 
benefit of an appeal against any order by which 
* ls ^ffe^ted in that capacity. BlSHTU 
ARAY AN BaNDOPADHY A v. GANG A NARAYAN 

Biswas. 3 B L.R , a.c . 40 = 11 w R. 368 

19 w'ij 1( L W ' R r>'l 83 : R • 12 °- 610 ! Kxpl , 

13 W.R. '224 = 4 B.L.R , A.C., 200.] 

(1661— Judgment-creditor of decree-holder — 
When can ask execution of decree. —The judg¬ 
ment oreditor o( h decr.’6-hold j r cauuot, under 
the Code of Civil Procedure. 1859, petition the 
Court to execute hia judgment-debtor’s deoree 
as if he himself were the deoree-holder, where 
the prooedure he has adopted is not due to the 
cause stated in the Code in s. 243 or to assign- 

^™«tt M R 5 AZUT Hossrin Khan alias 

WR 1 ^41 9 Khan v< Juggunnath Singh, 21 
(167)—Death of decree-holder—Right of per- 

son who has obtained su:ccssion certificate to 
decretal debt. —A person, who has obtained a 
certificate ot succession in respect to a decretal 
debt due to a deceased d»cree-bolder, is en 
t'tled to receive from the Court the amount 
realized by execution He cannot be ordered 
by the execution Court to furnish security to 
refund the amount realized, if required to do 
so on the ground that an application is pend- 
mg in the Court to cancel or withdraw the 

certificate. HlRA Lad v. Pindi SAHAI, 126 

I; 19u4i 

iJ}^\~ T By ?, decree-holder mortgagee—Mean- 
tng of Legally recoverable” in s. 90, Transfer 
of Properly Act—Presumption.--A. decree-holder 
mortgagee, who has purchased the mortgaged 
premises after obtaining leave to bid a” the 

® al V® 110 th< \ samo position as an independent 

fhe Slrt a ” d , IS 0D,y bound t0 6 ive cr edit to 

hid nr 8 *G° r ,io r tha aotual amount of his 

the,' } 32 ’ 19 0 *■ 18 A - 81. R.) If 

3, l d, . t 7 of the execution sale is not ohal- 

lf.d^J n f t i' S i.. manner Prescribed by law, the 
judgment-debtor oannot raise the objeotion 

t f he decree-holder applies for a personal 
deoree for the balance under s. 90 of the 
Transfer of Property Aot. Pabbati Charan 
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£° Y v ; , G a 1 ? 1 ?*.£ handba Kundu - « c.l.j. 

o'w *•> £*•• 9 0 L J- 5 = 13 

510, 6 C.L.J. 639.j 

(1691 —Partition of joint es'ate—Hypotheca- 
ticn by one co-heir of Jus share— Decree—Execu¬ 
tion R ghts ot deert e holder ~ Estoppel. _ The 

suit property belonged to four persons. The 
defendant was hypothecated from one co-sharer 
of a portion of the joint estate. A deoree was 
obtained by the defendant on the hypotheca¬ 
tion bood and, in execution thereof, attached 
20 bisioas an dfnauza karai (the whole estate as 
the portion hypothecated to him. The plain¬ 
tiff (one of the other three co-heirs) made an 
objection to the attachment under p. 278. Civ. 
Pro. Code, 1882, which was disallowed. There¬ 
upon, he instituted the present suit paying for 
a declaration of his right to the property and for 
its protection from sale. It was found by the 
lower Courts that the suit property bad been 
partitioned between the four co sharers under 
a deed of agreement executed on 10th March, 
1877 'previously to the institution of the suit) 
and that 20 biswas of mavza k'lrai had been 
allotted as the exclusive share of the co-sharer 
who hypothecated the same to the defendant. 
Helds dismissing the suit, that the defendant 
stood in the shoes of one of the parties to the 
original partition and that it did not lie in the 
mouth of the plaintiff to object to it, though 
third parties injured by it might be competent 
to do so. PHULCHUND V. ABDUL MAJID, 

A.W N. 1883, 53. 


(170) —Ctu. Pro. Code, 1882, s. 244 ( = s. 47, 
new Code) — Question to be determined in exe¬ 
cution — Claim by legal rep'esentnt vp to pro¬ 
perty as Ins own, independently of deceased 
judqment-debtor . —Where a judgment-debtor 
dies after a deoree passed against him, and his 
legal representatives are brought into execution 
proceedings to represent him in re=peot of the 
deoree, questions which fhay raise, as to 
property which they say does not belong to his 
assets in their hands and as such was incapable 
of being taken in execution, are questions in 
execution, which must be determined in the 
execution department and not by a separate 
suit fs. 241). ( Tyrrell , J., contra). 8ETH 

CHAND MAL v. DURGA DEI, 12 A. 332, F.B. 
= A.W.N 1890, 137. [F , 6 C.P.L.R. 4, 21 

A. 328, 23 A. 263= A.W.N. 1901, 75, 28 A. 51 
= A.W N. 1905, 180; R. % 13 A. 890, 17 M. 
399. 20 B. 385, 19 A. 543. 1 O.C., Supp). Vol., 
II, 1 O.C. Sup. Vo!. v 60, 16 C.P.L.R. 19, 28 

B. 125, 34 C. 642, F B. = 11 C. W-N. 593 = 5 

C. L,J. 491 ; D , 19 A. 480, 21 A. 277.] 

(171) — Transfer to another Court—Power of 
Court to which dt-cree has been transferred , to 
grant permission to continue execution proceed¬ 
ings begun upon the application of a decree- 
holder since rteecased — Civ. Pro. Code, s. 232.— 
Held , that the Court to whiob a deoree hae 
been transferred oannot give permission under 
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s. 232 of the Oiv. Pro. Code, to continue execu¬ 
tion proceedings begun upon the application of 
a decree-holder, since deceased. Such permis¬ 
sion can be granted only by the Court which 
passed th9 decree. NaZHaT UD-DAWIiA ABBAS 

Hassan Khan v. prince Wala Kadar 
Husain aui Mirza. 11 O.C. 113. (27 c. 488 , 
R.) 

(172)— Legal representative of deceased decree 
holder , suit to determine question as to who is 
—Stay of execution. — Decree declaring who is 
legal representative of decree-holder. Appeal 
from—C v. Pro. Code , 1882, s. *244.—On the 
death o( ihe decree-holder, while his application 
for execution of his decree against the appellants 
and the respondents was pending, a dispute 
arose between the respondent A and the other 
parties to the suit-, in which the decree was 
passed as to whether she was the legal represen¬ 
tative of the deceased. The Court executing 
the decree stayed execution thereof, while that 
question was determined by a regular suit. A 
then instituted a suit against the other parties 
to the suit in which the decree was passed and 
obtained a decree against them, declaring that 
she was the legal representative of the deceased 
decree-holder. Subsequently, she applied for 
the execution of the decree. The appellants 
thereupon applied to the Court executing the 
decree to stay the execution of the decree, on 
the ground that an appeal had been preferred 
against the decree obtained by A, and that the 
question as to whether she was the legal 
representative of the decree-holder had not yet 
be3u determined by a separate suit within the 
meaning of the last paragraph of s. 244, Civ. 
Pro. Code. The Court rejected the application. 
j Held, that the language of the last paragraph 
of s. 244, Civ. Pro. Oode, did not indicate that 
the determination of the question contemplated 
was a determination not merely by the Court of 
first instance, but also, where appeals are pre¬ 
ferred, a determination by the appellate Courts. 
Held , therefore, that the question whether A 
was the legal representative of the decree- 
holder had been determined by a separate suit. 
Held , further, that the Court, having referred 
the parties to a regular suit, had power to 
proceed with the execution, as soon as the 
question as to who was the legal representative 
of the deceased decree-holder had been deter¬ 
mined in that suit. MUKIMUNN1SA v, AZIZ- 
UNNISS4. 3 O.C. 133. 

(173)— Execution of decree against re¬ 
presentative of deceased judgment-debtor — 
Joint family property—Code of Civil Procedure % 
s. 234.—The appellant obtained a money decree 
against the father of the respondent. After 
the death of the judgment-debtor, the appellant 
attaohed certain property in the bands of the 
respondent alleging that it had been joint 
family property in the life-time of the judg¬ 
ment-debtor and was, therefore, liable to 
attachment in execution of the decree. Held , 
that the joint property of a Hindu joint family 

C. IV— 36 
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cannot be considered in whole or in part as 
property of the father whioh has come to the 
handB of the sons as legal representatives 
within the meaning of s. 234, Civ. Pro. Code, 
and that, therefore, the question of the 
liability of the joint family property in the 
present case could not be decided in execution 
proceedings. RaZAWAND v. PRAG DIN, 
6 O.C. 271. [ Disappr ., HOC 334.] 

(174) — Judgment obtained by infant , enforci- 
ble in his favour. —Plaintiff alleged that she 
came of age in 1871, and the first Court found 
that she was of age, ihat she had attained 18 
years of age at the time of the hearing. 
Defendant objeoted before the lower appellate 
Court that the plaintiff, being an infant, oould 
not sue. The High Court, held that, possibly, 
if the plaintiff was under age, the proceedings 
might have been stayed until a guardian was 
appointed under s. 3 or 4 of Aot XLi of 1858 or 
security for costs given, aud that there was no 
reason why a judgment obtained in any suit by 
an infant should not be enforcible in favour of 
the infant. MAHOMED HATUM v. MUSSUMAT 

Jumeera Bibee, 6 W.R. 183. 

(175) — Minors — Decree—Death of the debtor 

—Suit against the debtor's widow — Sons not 
parties to execution proceedings—Sale in exe¬ 
cution—Purchaser at ihe Court sale — Subse¬ 
quent suit by ??imors to redeem the property — 
Rights and liabilities of the sons —G having 
died in debt,his widow mortgaged some property 
to the defendant to seoure some of his debts. 
Shortly after this, a creditor of G brought a 
suit against G’s widow to recover another debt 
of G ; and a money decree was passed in that 
suit. In execution of his decree the equity of 
redemption in some of the lands was sold to the 
defendant at a Court sale. The plaintiffs, G’s 
sons, brought a suit to redeem the property, 
contending that they were G’s heirs, that their 
mother the widow, who alone was sued, (plain* 
tiffs being then minors), had no interest, and 
that, consequently, their interests were in no 
way bound by the execution proceedings : Held , 
(1) that it appeared that no plea was left un¬ 
urged whioh might have been advanced bad 
the infants’ names appeared on the records, 
and that there was a substantial representation 
of them by the widow ; (2) that the execution 

proceedings should be accepted as valid unless 
the plaintiffs could show that they were not 
bound thereby, either on the ground that their 
father’s debt, the foundation of the decree, was 
of suoh a nature that no liability arising from 
it oould attach to the family property, or that 
the entirety, of the family property was in faofc 
not sold. In determining the effect of an exe¬ 
cution sale, the Courts look to the substance 
of the whole matter and have declined to hold 
themselves fettered by any inoorreot description 
or by any informality in procedure whioh can 
have had no practical influence on the result. 
Devji v. 8AMBHU, 1 Bom. L.R. 627=»24 B. 
188. 
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(176) — Against minor , when no guardian ad 
litem appointed in suit — Objections by minor to 
validity of decree in execution proceedings — Code 
of Civil Procedure, s. 244. —The respondent ob¬ 
tained a deoree against the appellant, who was 
described as a minor under the guardianship of 
oneF. The respondent applied for execution 
of .the decree, and the appellant through her 
next friend lodged an objection to the execution 
upon the ground that uo guardian ad litem bad 
been appointed for her in the suit and therefore 
the decree was binding upon her. field, that 
the appellant was not entitled in the execution 
department to challenge the validity of the 
deoree, upon the ground that no guardian ad 
litem had been appointed for her in the suit. 
QAMAR JAHAN BEGAM v. ABADI BEGAM, 7 0. 
C. 199. 

(177) —Execution proceedings—Suit — Sale by 
mortgagee of property ytet mortgaged, validity 
of, where to be questioned — Civ. Pro . Code (XIV 
of 1882, s. 443 —Guardian and Wards Act (XL 
of 1858, s. 3 —Appointment of guardian ad litem 
other than the certificated guardian. — Where a 
puisne mortgagee, who was not made a party 
to the suit of the prior mortgagee, instead of 
proceeding against the property sold in execu¬ 
tion of the decree of the prior mortgagee, 
proceeded against other properties of tbe mort¬ 
gagor and sold them: Hell, that it was a 
matter to be complained of and (if wrong) 
remedied in execution proceedings and not by a 
separate suit. If a person, who was not a 
certificated guardian of the minor, was 
appointed a guardian ad litem at a time when 
Aot XL of 1S58 was in force: Held , that the 
passing over of the certificated guardian was not 
more lhan an irregularity and would not of 
itself vitiate either the deoree passed or a sale 
consequent upon such deoree. JOGESHWAR 
NARAIN v.LALA MOORALIDHAR, 7 C L.J.270. 
(29 A. 290, U.) 

(178) — Execution — Interest. —No interest can 

be awarded in execution. JANOKEE Nath 
Mookerjee v. Joy Kishen MOOKERJEE, 13 
W.R. 4. (6 W.R, F B., 109, B.) 

(179) — Future interest — Decree silent. — 
Where a decree is silent as to future interest, it 
oannot be recovered in execution-proceedings, 
but may be by separate suit. SETH GOKUL 
DASS GOPAL DASS v. MURLI, 3 C 602, P C. 
= 5 I.A. 78 = 2 C.L.R. 156 = 3 Sar. 802. [Appl 
9 C. 112.] 

(180) — Decree reversed — Application for resti¬ 
tution—Olaim for interest—Notice containing 
no specification cf claim for interest—Appeal 
against the order , maintainability of —Res- 
judioata.—In an application tor restitution of 
money paid under a deoree since reversed, the 
appellant claimed interest at the rate of 12 per 
oent. Notice of the application was sent to tbe 
respondents but it did not specify that the appli¬ 
cation was for restitution or contain any intima¬ 
tion of the olaim for interest. On the respon¬ 
dents remaining ex parte the Court allowed the 
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claim for interest and ordered execution by way 
of arrest, but no action was taken as the prooess 
fee was not paid. When a second application 
was made, the respondents made an objection as 
to the grant of interest at 12 per cent., which was 
overruled. On appeal, the District Ju^ge reduc¬ 
ed the interest to 6 per cent. Held, (.) that the 
order of the executing Court awarding interest 
was appealable, as it was not a conclusion as 
to part of a matter arising between the parties 
before, it but a final determination of the only 
dispute that had to be decided between them 
(14 M.L J. 359. D) ; (2) that the order did not 
operate as res judicata so as to prevent the res¬ 
pondent from subsequently applying for reduc¬ 
tion of the rate of interest and (3) that the rate 
of interest awarded by the District Judge was 
the proper rate. NARAYANa PATTAR v. 
GOPALAKRISHNA PATTAR 15 M.L J. 247 = 
28 M. 355. [F., 30 M. 255= 17 M.L.J. 201 = 2 

i M.L.T. 1G7 ; B., 7 lad. Gas. 55=UC.B.J. 312, 

I 8 Ind. Cas, 22.] 

(181)— Sa J c. — Purchase-money , right of decree- 
holder to take when accrues — Inicte t tight of 
decree-holder to get, up r o when — Poundage fee 
1 — Expanse of sale. — Although tbe sale-proceeds 
could not be available for the satisfaction of the 
decree, and the mortgagee decree-holder would 
not be entitled to handle the cash up to the 
date when the sale was confirmed, yet, if, as a 
matter of fact, ho withdrew the money before 
that time, then he was entitled to interest only 
up to tbe date whea tbe full purchase-money 
was paid. Tbe rules of the High Court clearly 
contemplate that tbe poundage ices are to be 
taken as costs of the execution to be recovered 
from the judgment-debtor, and where a surety 
bound himself to make good tbe sum by which 
the sale prooeecis of the property fell sbert of the 
decretal amount. Held , that tbe surety bound 
himself to m'.ke good any sum whicb the sale 
proceeds, after defraying the expenses of the 
sale including tbe poundage f ees, fell short of 
the amount decreed. MUSSAMAT SUNDARI v. 
Hari Prosad SINGH, 9 Ind. Cas. 139. 

1 

I (182)— Surely after decree passed—Decree 
| not executable against surety. —A decree, for the 
performance of which a person becomes, after 
the passing of such decree a surety, cannot be 
executed against him. BUNSIDHAR v. BEHARI 

Ball, 62 P.R. 1871. 

(183) — Personal decree , Execution of, against 
party undertaking satisfaction theieof. A per¬ 
sonal decree against ono person cannot be exe¬ 
cuted against another, simply because the latter 
undertook to satisfy the decree on the ground 
that the former was his agent and that the sub¬ 
ject-matter of the suit concerned him. A 
separate cause of action might be furnished by 
suoh undertaking. DIWAN Ram CHAND v. 

Muhammad Sultan, 75 P.R. 1876. 

• 

(184) —* Ex parte' decree not expressly binding 
surety-defendant — Execution purchase of his 
property — Title.— Where an ex parte deoree in 
a suit for rent against the lessee and his surety r 
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did not expressly bind the surety, and the 
deoree-boldet himself purchased such surety’s 
property in execution, held, the decree holder 
took no title to such property. BHUGWAN 

Chundeb Roy Chowdhriv. Manick bibee, 
9 C. 383 = 11 C.LR. 577. 

(185)—Surety. Liability of—Bond for appear¬ 
ance of judgment-debtor .—The judgment-debtor 
came up in Court and his property was to 
be attached, when the petitioner offered to give 
security that the judgment-debtor would appear 
in Court at the next hearing of the case, if 
time were allowed for him to make some 
arrangement to satisfy the decree. In the 
bond that be executed and filed in Court, he 
simply stated that the petitioner would present 
the judgment-debtor in Court. There was no 
condition in the bond that he was responsible 
for the amount of the decree if the judgment- 
debtor should fail to present an application in 
bankruptcy. At the next hearing the judgment- 
debtor appeared in Court. It was contended 
for the decree-holder that since, the judgment- 
debtor had made no application to be declared 
insolvent, the petitioner had forfeited the bond 
and was liable to discharge the decree. Held , 
that the contention was invalid. HlRA v. EAR 
8ARUP, 186 P.L R, 1905. 

(136) — Surety — Suing the surety in execution 
proceedings — Surety's liability to be sued in a 
separate suit .—The plaintiff obtained a decree 
against bis debtor for certain instalments, 
under a mortgage-bond, and in the execution 
he applied under s. 287, Civ, Pro. Code, 
1882, to have hie lien declared over the mort¬ 
gaged property in respect of the remaining in¬ 
stalments which bad not beocme then due. This 
lien was declared and in the appeal which the 
debtor preferred, the defendant became his 
Burety. The appeal wao dismissed and the 
lien order consequently remained in foroe. The 
plaintiff proceeded with the execution proceed¬ 
ings, and sold the property. He then sought 
to enforoe the first seourity bond agaiust the 
surety : Held , that the defendant did not 
undertake any responsibility for the original 
decree ; his undertaking was really to allow the 
sale to take place with the lien thereon, and as 
there had been a sale, tbis undertaking had 
been fulfilled. The person undertaking to 
keep the property available for sale no doubt 
incurs a liability, but his liability cannot be 
enforoed in execution as not being a liability 
for a decree, but be must be sued separately, 
and loss from neglect of care specially proved. 

Ramchand v, Abdul abi, 2 Bom. L.R. 203. 

(187) —“Striking off ” a case or proceeding, 
improper—Dismissal of case for default — Limita¬ 
tion — Civ. Pro. Code, 1882, s. 230. — There is no 
provision in the Civ. Pro. Code for striking off a 
case the only proper mode of dealing with a case 
whether a regular suit or miscellaneous pro¬ 
ceeding, when the parties do not appear, is to 
dismiss it. The rights of the parties are not 
afleoted by the “striking off*' of a case. [F. t 
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3 M.L.J. 298, 21 M. 261 ; R., 15 A. 84, F.B. r 
Li.B.R. 1893—1900. 340.] When a case is 
dismissed in consequence of the parties not 
appearing, an application may be made under 
s. 108 of the Civ. Pro. Code for its restoration ; 
8. 108 applies to regular suits, but under s. 647 it 
isequally applicable to all prooeedingsotber than 
suits and appeals. [R. 15 A. 84, F.B., 3 O.Li.J. 
276.] Where the exeoution proceedings in con¬ 
nection with a decree of 1858 oontinued down 
to 1883, the proceedings being “ struck c ff ” and 
restored more than twice, both before and 
after the Code of 1877, and the Judge on appeal 
found that the execution proceedings had been 
continuous throughout and that there bad been 
no unreasonable delay in the prosecution of the 
exeoution proceedings, held that execution of 
the decree was not barred by s. 230 of the Civ. 
Pro. Code of 1882. BlSWA SONAN CHUNDER 
GOSSAMY V. BINANDA CHUNDER DlBINGAR 
ADHIKAR, 10 C. 416. (11 O.L.R. 17, F ) [R , 
18 A. 482, F.B., 76 P.R. 1904 = 132 P.L.R. 
1904.] 

(188)— Execuiicn cases— Striking off the file — 
PrcceemnQS to kjep alive decree —Bona fides— 
Li?n\tation. —Where a Court executing a decree 
overrules the judgment-debtor’s plea of limit¬ 
ation, and its order is upheld in appeal, and 
both decisions beoome final by operation of 
law. the appellate Court is not competent to go 
behind these orders in order to declare that the 
proceedings previously taken were ineffective to 
keep the deoree alive. The only way in which 
execution cases can be struck off the file is 
under the provisions of es. 110 and 114 of the 
Civ. Pro. Code, and these sections relate to those 
oases only in which plaintiff has failed to appear 
either in person or by pleader. A proceeding 
in execution which is not followed by some 
substantial result is not necessarily mala fide 
irrespective of all the other circumstances by 
which it may be aoooinpanied. Toe practice 
of striking an execution case off the file with 
the consent of the parties and commencing Bteps 
of exeoution afresh in the event of the judg¬ 
ment-debtor not paying within the time allowed, 
is objeotionable, and not warranted by law, 
GOURMOHAN BANDOPADHYA v. TARACRAND 
BANDOPADHYA, 3 B.L.R. App. 117=11 W.R. 
567. [R., 7 C L R. 424.1 

(169) —Case referred for execution by Judgt to 
Principal Sudder Ameen—Act V of 1836— Strik¬ 
ing cose off file alter partial execution—Fresh 
application— Jurisdiction. —A principal Sudder 
Ameen struck off exeoution proceedings from 
time to time in respect of a deoree referred to 
him for exeoution by the Zillah Judge under 
Act V of 1826. Held that his jurisdiction over 
the case did not oease by bis strikiog the case 
off his file after partial execution, so as to 
render necessary a subsequent reference by the 
Judge to enable the Principal Sudder Ameen, 
upon a fresh application being made for exeou¬ 
tion, to restore the case to the file. GOURMONEE 
DOSSEE v. JOGUTINDRONARAIN, 18 W.R* 

319. (On appeal from, 2 W.R. Mis., 20). 
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(190) Civ. Pro. Code , 3882, ss. 378 ( = 0. 
XXIII , r. 1. new Code), 647 (=» s. 141) — 
Dec> ee Application lor execution withdrawn by 
dec* et-liold< r Sinking off of application by 
Court of its r wn notion — Proceedings in 
execution and proceedings in suits .— Where the 
uircumstanoes and facts id regard to an applies - 
lion for execution show that it was withdrawn 
at the instance of the pleader for the decree* 
holder, and that no sanction was given for its 
withdrawal wuh liberty to present a fresh 
application, held that any subsequent applica- 
tion made by the decree-holder was prohibited 
by the rule of s. 373 read with s 647, Civ. Pro. 
Code, (10 A. 71, Expl. ; A.W.N. l888 k 253, A.W. 
N. 1888, 272, A.W.N. 1889, 204, R.) But on 
the other hand, where a Court, of its own 
motion and without being moved either by the 
decree-holder or by his pleader, takes upon 
itself to strike off an application for execution 
for the mere purpose of clearing its file, that is 
not a proceeding under any provision of the 
Civ. Pro. Code, which would bar the decree - 
holder from makiog a fresh application, or oae 
for a renewal of such irregularly disposed of 
application. [Reversed on appeal , 17 A. 106, P. 
C.; Not F., 19 C. 635 ; Apvr. A F., 12 A. 392 ; 
F , 13 A. 561, 26 B. 76 = 3 Bom. L.R. 431, 

8 O.C. 227.J Procedure in execution is not to 
be conducted in a elip-shou and slovcnlv fashion 
and the procedure in suits should be applied as 
far as it oan be made applicable (s. 647, Civ. 
Pro. Code). FAKIR-ULDaH v. THAKUR 
Prasad, 12 A. 179 = A. W.N. 1890, 53. 

(191) — Civ. Pro . Code (Act X of 1877), s. 230 
—Decree no>c thm 12 years old—Decree for 
mesYii profits—Mesne profits ascertained in exe¬ 
cution J j 7)i i'ation — St) iking off execution pro¬ 
ceedings — Eff?ct . —A decree of 1854 awarded to 
the plaintiff possession of certain land and 
directed that the plaintiff should get wasilat 
from the defendants, but that the same should 
be ascertained through the intervention of a 
Court Ameen, and in the course of execution 
proceedings. It was on the 5th Januiry, 1891, 
that the Judge decided, on the report of an 
Amin, that the plaintiff should get a particular 
amount as wasilat. Ou the 14th March, 1891, , 
the decree-holder filed a petition praying that 
th9 mesne profits and costs be realised by attach¬ 
ment and sale of certain properties belonging to 
the judgment-debtor. Held , that the application 
was not barred under s. 230 of the Civ. Pro.Code, i 
1877, and that the decree of 1954 was merely 
an interlocutory order as regards the wasilat 
and did not become final in this respect until the 
5th of January, 1891, and consequently the 12 
years did not, as regards wasilat , oommenco to 
run until the latter date. [F., 19 C. 132, F.B.] 
(a) When exeoution proceedings are struck off 
on the mere motion of the presiding judicial 
officer, the rights of the parties to those proceed¬ 
ings are not in any way affected. The strik- 
ing-off is Dot in accordance with any provision 
in the Civ. Pro. Code. It is dene merely for the 
convenience of the Court, and with a view to 
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diminish the number of oases which otherwise 
might appear to have been pending in their 
Cour« for a long time. (5) When the striking- 
off takes place upon the application of the par¬ 
ties, or after their failure to appear when they 
have received due notioe to appear, their rights 
may be affected by the striking off, but whether 
they are so or not would depend upon the cir¬ 
cumstances cf each case. Baroda SUNDAR 
DABIAv. F.J FERGUSSON, 11 C.L.R. 17. IF.. 
10 C. 416 ; R. y 15 A. 84.] 

(192) —Civ. Pro. Code , 1882, ss. 230, 257 
[A)—Agreement to postpone execution prozeed- 
ing—Suit upon agreement — Striking off exe¬ 
cution proceeding Effect.—A decree dated the 
28ih May 1843, was alive up to the 10th 
February, 1991, the date fixed for the sale of 
the debtors’ property in exeoution of that decree. 
On that day, all the debtors except one K. 
arranged with decree-holders that the money 
due under the deoree should be paid by the 12th 
May, 1881, and that in the meantime the exe¬ 
cution case should be removed from the file, the 
attachment subsisting, and that, if they, the 
debtors, failed to pay, exeoution should be taken 
out and that they would not object to it on the 
ground that the decree was more than twelve 
years old. The said term3 were embodied in a 
petition presented to the Court and the Court 
sanctioned the arrangement and removed the 
case from the file. The debtors failed to satisfy 
the decree within the stipulated time ; and on 
the 13th September, 1891, the decree-holders 
applied for exeoution. K, one of the debtors 
who was no party to the said arrangement, 
objected to the execution on the ground that it 
was barred under s. 230, Civ. Pro. Code, and 
it was finally settled that no execution could 
issue on that decree. The decree-holders then 
j ^ued on the arrangement made on the 10th 
February, 1891, for the recovery of the amount 
for which execution was taken out, with the 
costs of that execution. Held , that the plain¬ 
tiffs were entitled to succeed on proof of a 
contract between the parties on good considera¬ 
tion such as would entitle the plaintiff to bring 
the suit, and that the petition dated the 10th 
February, 1881, was not suoh a contract as gave 
the plaintiff a right of suit and that the petition 
at the most could be regarded as evidence to 
corroborate suoh a contract. The striking off 
exeoution proceedings could not possibly affect 
the proceedings between the parties relating to 
the oontinuanoe of the attachment, and it 
could at the most be regarded as an order 
passed for the purposes of administrative con¬ 
venience, and the attachment subsisting, the 
deoree-holder would be competent to proceed 
with the case and bring the property under 
attachment to sale. SYAM SINGH v. BAIDYA- 
Nath RAI, 13 C.L.R. 176. [F., 15 A. 84.] 

(193)— Objection of judgment-debtor struck off 
without inquiring into merits — Effect .—Where 
an application for exeoution has been 6imply 
struck off without any order adverse to the right 
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on the merits, that application might be 
renewed again and again till judicially decided 
adversely to the applicant; and the same priftoi- 
ple applies to an objection raised by a judgment- 
debtor to the execution of the decree. ONKAR 
SINGH v. MOHAN KUAR, 20 A. 428 = A.W.N. 
1898. 96. (15 A, 84, Appl ) 

(194) — Time fixed for filing petition—Failure 
—Striking off petition—No disposal of petition 
—Pending .—Where, in the case of a decree- 
holder who had applied for execution against 
a judgment-debtor residing outside the juris¬ 
diction of the Court, the Court, which, under 
the circumstances, had the power, under s. 223 
of the Civ. Pro. Code, on the application of the 
decree-holder to transmit the deoreo to another 
Court for execution, without any such appli¬ 
cation, gave the plaintiff a week to apply for 
an order of transmission, and, as be did not so 
apply, struck off the petition on the seventh 
day, held tbat this was not a disposing of the 
petition and it should still be treated as pend¬ 
ing. PAN-CHAGNUBA SUBR AMANYAM A IYER 
v. POEIPABBI RANGIAH, 17 M.L.J. 616=3 M. 
L.T. 261. (27 A. 334, R.) 

1195)— Execution of decree — Application for 
execution dismissed lor default of prosecution — 
Civ. Pro. Code, ss. 97, 98, 99, 373, 647.—The 
mere faot of an application for theexeoution of a 
decree being struck off for default of prosecution 
will not bar a second application, by reason of 
s. 373 read with s. 647 of the Civ. Pro. Code. 
Hira Singh v. Joti Prasad, A.W.N. 1889, 
204. (10 A. 71. A.W.N. 1888, 272, 253, R.) 

[£)., 12 A. 179.] 

(196) —Dismissal of petition for execution 
— Necessity for fresh attachment .—It can hard¬ 
ly be laid down as a general proposition of law 
that, because an exeoution-oape has been dis¬ 
missed by reason of no steps having been taken 
by the decree-holder, within a certain time 
limited, to bring the attaohed property to 
sale, the attachment that has been already 
put upon it necessarily falls through. In each 
case it is a question of intention. If, in any 
particular case, the Court thinks that the 
deoree-holder intended to abandon the proceed¬ 
ings, it may require an application lor a fresh 
attachment before a eale-proolamation is issued. 

Gobinda Chandra Pad v. Dwarka Nath 
Pad, 33 C. 666. (9 M.I.A. 324, 327, P.C., R-) 

(197) — Decree for mesne profits against 
father — Attachment — Execution proceeding 
struck off whilst attachment continued — 
Validity—Fresh proceeding in execution with¬ 
out attachment—Sale order — Dea f h of judg¬ 
ment-debtor before sale— Sons and grandsons if 
bound. — When an execution proceeding is 
struok off, it does not neoessarily put an end to 
the attachment. It is competent for the Court 
to make an order striking off an execution 
proceeding, and, at the same time, continuing 
the attachment. (9 C.W.N. 601=32 I.A. 102, 
1 O.L.J. 381, Rel . on ; 18 A. 49, Diss.) When 
an executing Court, in striking off an exeoution 
pr ooeeding, ordered the attachment to subsist 
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for three mouths, and before tbat period 
expired, the deoree-holder made a fresh appli¬ 
cation for exeoution, and the Court ordered sale 
proclamation to issue, in respect of properties 
attaohed in the previous proceeding, but the 
proclamation oould not be served on the 
judgment-debtor, a member of a joint Mitak- 
shara Hindu family, owiDg to his death, held , 
that, there being a subsisting attachment 
followed by an order for sale made in the 
lifetime of the judgment-debtor, the deoree- 
holder was entitled to proceed with the sale 
and realise his decree. PEARY L»AD SlNHA v. 
Chandi Charan 8INHA, 11 C W N. 163 = 8 
C.L.J 80. (6 I.A. 88, F. \ 17 I.A. 194. D.\ 12 

A. 440, R.) \_R., SO M. 413=17 M.L.J. 334 = 

2 M.L.T 365. 

(198) — Striking off execution petition — 
Effect. —An order striking off a petition cannot 
always be understood as having been made only 
for statisoal purposes MUDINTI VlRANA 
GOWD V. TIMMA REDDI, 8 M.L.T. 268 = 7 Ind. 
Gas. 809. 

(199) — Act Vlil of 1859, s. 270— Decree for 

possession and mesne profits — Mesne profits 
not asse s r d—Aft ichmenl— Execution proceed¬ 
ings shuck off—Effect on aitichment , — An 
attachment made pending execution proceedings 
in the case of a decree for possession and mesne 
profits not assessed, is not an attachment such 
as is contemplated by s. 270 of Act Vill of 
1859. [R- % 1 C.L.R. 475.] Where in the 

course of proceedings in exeoution of a decree, 
both parties had notice to appear before the 
Court in the matter of those proceedings for the 
hearing and final determination thereof, and 
notwithstanding such notice the deoree-bolder 
failed to appear and the Court struck iff the 
execution oase, that act (striking off the 
exeoution case), by itself could scarcely under 
the circumstances bear any other meaning than 
that the Court thereby effected a complete 
termination of the case and the order then made 
must be taken to have had the effect of remov¬ 
ing any attachment therein. The restoration 
of proceedings does not necessarily imply that 
the attachment is also restored. BINDa BIBEE 

V. Lalda Gopeenath, 14 B.L.R. 323 = 

W. R. 66. 

(200)— Execution of decree— Order for sale — 
Application struck off—Restoration of cpptica - 
tion .—The first application for the execution of 
a decree after the Civ, Pro. Code, 1877, came 
into force, was made under 8. 230 of the Code, 
on the 16th December 1878. The sale of cer¬ 
tain property being ordered, the judgment- 
debtor objected that exeoution was barred. Tha 
oase was, however, struck off the file for non- 
payment of proaess fees without disposing of the 
objections. On the 1st October 1879, the 
deoree-holder again applied for exeoution, and 
the sale ol : the property having been again 
ordered, the judgment-debtor repeated bis objec¬ 
tions which were disallowed, aod this order was 
eventually oonfirmed on appeal by the District 
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Court and the High Court. In the meanwhile, 
the execution case wag struck off the file, on the 
ground of the records having been sent to the 
appellate Court. On the 18th of September, 
1882, the decree-holder again applied for the 
execution of the decree, praying that “the suit 
might be restored to its number and that the 
decree-debt might be realised by attachment 
and sale of ttu. property specified in the former 
schedule. Helt t that he was entitled to obtain 
execution under the application of the 1st 
October, 1879, for the effect of the decision of 
the High Court in appeal was that the order for 
sales passed on such application was a proper 
one and ought to have taken place under it. 

Jawahir wingfi v. Jadu Nath 7 A 439 = 

A. W N. 1885. 69. 

(201) —Execution proceedings , striking off 
from file , Effect of.- Whether the mere striking 
ofi of execution proceedings from the file has 
the effect of bringing them to an end, depends 
upon the circumstances of each ca*e. [7?., 16 

B, *294.] An arrangement sanctioned by Court 
where by the judgment-debtor agreed to pay 
the decree-amount into Court in regular 
monthly instalments, would not have the effect 
of keeping the original decree in force so as to 
save a fresj application by the decree-holder, 
on failure by the debtor to pay after some time, 
not to enforce the said arrangement, but to 
execute the original decree, made more than 
three years from the date of the last application, 
from being barred. IIURRONATH BHUNJO v! 

Chunni L sll Ghosh, 4 c. 877 = 3 CLR 
161. [F., 5 B. *.9; D. t 7 C. 61 ; R. f 15 A. 84 ’ 

F.B., 4 O.C. 333,] 

(202) — Execution of decree — Agreement to I 
receive payments by instalments .—An agreement 
entered into between decree-holders and judg¬ 
ment-debtors after partial execution cannot be 
subsequently set aside on the application of tbe 
judgment-creditors upon the ground that it 
exposes them to certain consequences, viz ., the 
risk of incurring limitation, to which, if they 
had been more prudent, they would not have 
exposed themselves. CHUNDER NATH MlSSER ' 
v. Gouree Komud BHUTTACHARJEE, 10 B. 
L.R. App. 28 = 19 W R. 135. 

(203) —Instilment decree — Execution — Limi¬ 
tation .—When a deoree is for money payable 
by instalments, in which the provision is that 
upon default in the paymeut of one instalment 
th9 whole decretal amount should become 
payable, limitation runs from the date of the 
Arst default. BHOLANAND JHA v. PADMA- 

NUND 8INGH, 6 C.W.N, 348. (I C.W.N. 229, 
Bel. on). 

(204) — Decree-debt payable by instalment — 
Default" of one instalment — Limitation.—An . 
application to execute an instalment of a decree 
directing payment by instalments, was held to be 
within time, if mad6 before 3 years from the date 
on which the inetalmenfc fell due,though after 3 
years from the date of the deoree, and limita¬ 
tion runs from the date of the first default if 
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the deoree provides that the whole amount is 
payable in default of any one instalment. 
UHUNDOO LADD v. MUSSAMMAT SURFRAZ 
Mehal Begum, 52 P.R. 1870. 


(205) Execution of decree—Decree payable 
by instalments Finality of order passed in 
execution—Civ. Pro. Code , s. 230.—In respect 
of a decree payable by ten yearly instalments, 
under which, on default of punctual payment 
i aav instalment, tbe whole or the whole 
balance was made exigible in one lump sum, 
the decree-holder gave credit for five instal¬ 
ments, and applied for execution for tbe whole 
balance on default of payment of the sixth in¬ 
stalment, and obtained an order for the arrest 
of the juigment-debtoc after notice issued and 
served. The case having been eventually struck 
off, the decree-holder made another application 
on the same grounds. Held , that it was not 
open to the judgment-debtor to raise the plea 
of limitation by denying the payment of the 
first five instalments, and contending that 
such payments cannot be recognised, and that 
limitation should be computed from the date 
of the decree and not from the time down to 
which credit was given from the payment of 
instalment?,—in other words, by questioning 
the basis on which the previous application for 
execution and the order of the Court had pro¬ 
ceeded. Kanjimad v. Kanhia Lad, 7 A, 373 
= A W N. 1885, 60. 

(206) Execution of decree — Agreement 
between varli°s for payment of decree by instal¬ 
ments — Nature of sanction required to validate 
su:h agreement—Civ. Pro. Code. s. 257-A. —A 
decree of the subordinate Judge dated tbe 27th 
June, 1881, having been transferred to the 
Collector for er^oution, the parties to it sub¬ 
mitted to the Collector an agreement for the 
satisfaction of the decree by instalments. The 
Collector approved tbe agreement and sent it to 
the Court which passed the decree. On receipt 
thereof, that Court made the following order 
on the 31st July, 1885 i —“ Having been re¬ 
ceived to day, let it be forwarded to the Dis¬ 
trict Court to be put up with the record.” On 
the 4th August, the District Judge ordered 
that tbe document was to be sent to the record- 
keeper to be filed with the record of the execu¬ 
tion proceedings. On the 16tb June, 1888, an 
application was made for execution of the 
deoree by giving effect to the terms of the 
agreement. Held, that the order of the sub¬ 
ordinate Judge above quoted was not suoh an 
order as was contemplated by 8. 257 A of the 
Civ. Pro. Code, and was incapable of validating 
the agreement for the payment of the decree 
by instalments ; and that since the Court exe¬ 
cuting the deoree was not capable of sanction¬ 
ing suoh an agreement, execution of the deoree 
was barred by limitation. MlRZA ZAHUR 

Muhammad v. Chedi Lad, A.W.N. 1891, 12. 


(207 )—Agreement to pay money-decree in in¬ 
stalment — Assignment—Mxecution by assignee. 
—Where, in execution of a deoree, the judg¬ 
ment-debtor agreed to pay tbe deoree amount 
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in instalments, hold that the assignee of me 
agreement to pay the deoree-amount in instal¬ 
ments could not enforce the agreement by pro¬ 
ceedings in execution which had reference 
solely to the decree, as there was no transfer ot 
the decree. KANIK MaL v. BECHAI L»AL, A. 

W.N. 1881, 101. 

(208)— Execution of decree—Payment by 
instalment-bond — Kistbunii . — A having obtain¬ 
ed against B a decree for the payment of 
money, a kietbundi was inserted in the decree, 
by which it was arranged that the amount of 
the decree should be paid by instalments of 
Rs. 5,000. A considerable remission was allow¬ 
ed to the judgment debtors and some reduction 
was made in tbe amount of iotereBt payable. 
The kiatbundi contained an express proviso 
that, on default of payment of three consecu¬ 
tive kists, the whole amount due under the 
bond was to become at once realizable, and it 
also provided that in case of default the 
amounts due were to be recovered by exeoution 
to which the judgment-debtor was to make no 
objection. Certain instalments having fallen 
due, the judgment-creditor sought to enforce 
the kiatbundi by execution. Held , that he was 
entitled to do so ; that he was not bound to 
bring a regular suit, and that a provision in 
the bond by which payment might be enforoed 
against property which could not have been 
attached and sold in execution of the decree, 
did not prevent the decree-holder from proceed¬ 
ing by exeoution, so long as be did not seek to 
enforce that provision. AMEERUNNISSA Kha- 

toon v, Meer Mahomed hoossein, 2 C.L.R. 
143. 

(209) —Joint decree against several persons — 
Execution avphcations against suns of them — 
Saving of limitation against all -Compromise 
between decree holders and some judgment- 
debtors does not affect others — Limitation .— A 
joint-decree was passed against seven persons. 
Applications tor execution ware made against six 
or the judgment-debtors, and on the 30th o| May, 
1903, an agreement was entered into between 
them and the decree-holder to pay the deoree 
by instalments. The seventh judgment-debtor 
was not a party to the agreement : Held , that 
the agreement had not the effect of releasing 
the estate of the seventh judgment-debtor. 
Held , further, that the applications for exe- 
outiou against some of tbe judgment-debtors 
are sufficient to keep the deoree alive again6t 

all. Musammat Lachmina Kuer V. SAMPAT 
Rai, 2 Ind. Cas. 88. 

(210) — Execution—Instalment bond in sub¬ 
stitution of decree .—Where a judgment-debtor 
executes a kisibundi % which is field in Oourt, one 
condition of which is that on failure of pay¬ 
ment, the judgment-areditor should take out 
execution of the kistbundi , held that the kist • 
bundi being in substitution of the deoree, the 
judgment-creditor *b not required to bring a 
freBh suit to recover what has already been 
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decreed to him. TARIF BISWAS v. KALIDAS 
BANERJEE, 2 BL.R.AC., 223 = 11 W.R. 86. 
(5 W.R. 19, 6 W.R , 1, F.\ 7 W.R. 47. R.) [ Not 
F 17 W.R. 396, 23 W.R. 129 ; JR., 39 P.R. 
1908, F.B. = 71 P.W.R. 1907 = 31 P.L.R. 1907 ; 
Cons., 15 W.R. 542.] 

(211 ) —Bengal Act Vlll of 1869, s. 59— 

'* Under-tenure” — What it includes — Ejectynent. 
—The term “ under tenure ” as used in e. 59 of 
Bengal Act VIII of 1869, is not confined to a 
tenure intermediate between the zemindar and 
the ryot, but it would include any tenure 
whioh, to use the words of the eeotion, “by 
title-deeds or the custom of the country is 
transferable by sale ; ” and a zemindar, who 
has obtained a decree for arrears of rent against 
a ryot having a transferable jote, cannot eject 
the latter, but can only sell the holding under 
s. 59. KRISHTENDRA ROY v. AENA BEWA 
8 C. 673 = 10 C.L.R. 399. [F., 10 C. 547.] 

(212) — Act X of 1859, ss.105, 109— Execution 
of decree—Jurisdiction of Revenue Courts — 
High Court's powers — Attachment* for arrears 
of rent —Act X of 1859 confers upon the Reve¬ 
nue Courts merely a limited jurisdiction and 
the High Court, under its general power of 
control, has tbe right to provent them exceeding 
that jurisdiction. A decree for arrears of rent 
of a saleable under-tenure cannot be executed 
by the attachment of any immoveable property 
except the tenure itself, before it is shown that 
satisfaction of the decree cannot be obtained by 
execution against the person or moveable 
property of the debtor ; and it is only after sale 
of the under-tenure that the other immoveable 
property becomes attachable. DESARATULLA 

v. nawab Nazim Nazir aei Khan, 1 B.L.R. 

A.C., 216 = 10 W.R,, 341. [dppr., 14 C. 14 : 
D.. 7 C. 748.] 

(213) — Execution-sale for arrears of rent — 
Execution against other property — Under tenure 
—Ben. Act Vlll of 1869, s.’61.—Where, in 
execution of a deoree for rent, what remained 
of the tenures, after satisfying a previous deoree 
for money, was purchased by the defendant and 
where an attachment of the same tenures in 
execution of a fresh decree for arrears of rent, 
since fallen due in respect of the same tenures! 
was raised owing to the intervention of third 
parties, it was held that, it being open to the 
plaintiff to show by regular suit that the 
tenures were liable to be sold in exeoution of 
the decree, he could not, under s. 61 of the 
Bang. Act VIII of 1869, proceed against other 
immoveable properties of the defendant and 
that upon the facts of the oase, he had dis¬ 
entitled himself to any equitable relief. HUR- 

rish Chunder Roy v. The CoejHeotor of 

JESSORE. 8 C. 712. 

(214) — Decree for rent—Sale of under-tenure 
—Sale of other immoveable property of judg¬ 
ment-debtor . —A judgment-creditor, bolding a 
decree for rent due ir respeot of an under-tenure 
transferable by its own title-deeds or by the 
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custom of the oountry, i 9 not bound to bring 
that under-tenure to sale in execution, before 
he cau proceed against other immoveable 
property of the judgment-debtor. KRISTO 

Ram hoy v. Janokee Nath Roy, 7 C 748 = 
9 C L R. 334. (3 C.L.R. 564, F. ; 1 B.L R. A. 
C. 217, R.) [ Doubted , 14 C. R. 14.] 

(215) — Portion of property in possession of 
decree-holder , judgment-debtor not competent 
to hypothecate Since one half of the patnee 
belonging to the debtor happened to be already 
in the hands of the decree-holder, the debtor 
was not competent to validly hypothecate that 
half. In this view, only 0U6-half of assets cf 
the putnee in this case was held to be available 
for the liquidation of the debt. MR. J.B. 

Mackintosh v. syud Now.ab Sufder aei 

KHAN SUFDER JUNG BAHADOOR, 2 W.R. 
Mis. 4. 

(216) — Execution of decree—Injunction Act 
VIII cf 1859, s. 216-- Indigo concern-Mortgagee— 
in possession—Sole of Patns talook—Darpatni 
— Regulation VIII cf 1819 — Representative — 
In 1861, A mortgaged indigo concern to B who 
afterwards entered luto possession as mortgagee. 
While B was in possession, a patni included in 
the mortgage was brought to sale and sold for 
arrears of rent under the provisions of Regula¬ 
tion VIII of 1819. As a consequence of this 
sale, the darpatni rights of C in this talook 
were cancelled ; aod in 1867, C brought an 
action for damages against the executors of A 
in which he got a decree. In 1869, the 
exeoutors of A sold the equity of redemption in 
the concern to B and, subsequently, on C’s 
application, B’s name was, without objection 
on his part, substituted on the record as the 
representative of the judgment-debtor. B 
afterwards applied under s. 15 of the Charter 
Act to have the order of substitution set aside, 
but his application was refused. Held , in a j 
subsequent suit for an injunction, that B was 
entitled to have C restrained from executing 
the decree against him. Held , also, that the 
fact of the plaintiff’s not appearing to oppose 
the substitution of his name on the record as 
the representative of the judgment-debtor, did 
not disentitle him to the injunction in this 
case, because the order not being warranted by 
the provision of s. 216 of Act VIII of 1859, 
under which it was professed to be made, was 
ultra vires and therefore a nullity. AGRA 
BANK v. DHURONI DHUR SEN, 2 C L.R. 283. 

(217) —Arrears of revenue paid by lambardar 
for co-sharers —Charg6 obtained by lambardar 
—Decree in suit under s. 93 ( g ) of N. W.P. Rent 
Act (XII of 1881), charge not enforceable by 
attachment in execution of .—The defendant, a 
lambardar, had brought a suit against his oo- 
sharers to recover the amount he had paid for 
arrears of revenue due on their shares, and in 
execution of the decree obtained therein, 
attached the share on which the arrears had 
accrued. The charge, that the lambardar 
might have obtained by having paid arrears of 
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revenue, was held to be not enforceable in 
execution of the decree which was merely e 
personal one against the judgment-debtors 
passed by a Revenue Court not competent to do 
more than pass a personal decree. For enforc¬ 
ing such a charge against the property in the 
hands of the plaintiffs, who were purchasers 
from the judgment-debtors, he could establish 
the same only by suit against them in a Court 
of competent jurisdiction. LACHMAN 81NGH 
y. SALIG Ram, 8 A. 384 = A.W.N. 1886. 134. 
(11 M.I.A. 258, Rj [R 13 A. 195 = A.W.N. 
1890, 228, A.W.N. 1891, 9.] 


(218)— Acts V and XIII of 1859 —Execution 
Sale of right to rent—Moveable property .— 
In execution of a decree for arrears of rent, 
under Act X of 1859, a Collector has power to 
sell the judgment-debtor’s ripht to recover rent 
due from an under-tenant For the purposes 
of Acts VIII and X of 1859, reut comes within 
the terms “ property ” ana “ moveable property.” 

Maseschandra Chattapadhya v. GURU- 
PRASAD Roy, 3 B.L.R. 153 = 13 W.R. 401. (1 

B.L.R, A.C., 177. D.) 


(219) Execution of rent-decree — Imperfect 
application Limitation. —Where an applioa- 
tion for execution of a rent-decree under Rs. 
500 was made within the three years’ period 
of limitation, but no list of properties to be 
attached was giveD, and it was statpd that the 
list Died with a previous application might be 
referred to, and a fresh list was however given 
after a year upon order of Court, held that the 
application must not be held barred (under 
s. 58 of the Rent Act, providing a special period 
of limitation), though the fresh list bad been 
filed after the period, but specified in the 
previous application. HARRIJ Tharan BOSE 
v. Subaydar Sheikh, 12 c. 161. (12C.L.R. 

279, F.) 


(220) — Act X of 1859, decree for enhance¬ 
ment passed prior to — S7ii' not maintaiyiable for 
arrears of rent at rate specified in decree .—Iq 
this case, admittedly, the plaintiff failed to 
exeoute a previous decree for enhancement ob¬ 
tained by him, and continued for several year 3 
to oolleot the rents paid by the tenants before 
suoh decree. On this aotion having been 
brought by the plaintiff under s. 17, Act X of 
1859, it was held that he could not be allowed 
to recover under tbat decree, that is, to exe¬ 
cute the former decree through a suit under 
Aot X of 1859. A. B. B. MACKINTOSH v. 
AUDHUR Monee Dossee, 6 W. R. Act X. Ral. 
87. [ReL on, 11 W.R. 571 ] 

\ 

(221) — Execution of conditional d°cree — 

Supersession ” of decree on failure of condi¬ 
tion—Recovery of amount realised .—Where a 
deoree for enhanced rent, which made the pay¬ 
ment at the enbanoed rate conditional upon 
the confirmation of an earlier deoree for enhano- 
ed reut for a previous year, by the appellate 
Court, had been exeouted, the debtor would be 
entitled on the reversal of the earlier deoree, to 
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recover the amount realised at enhanced rates ' 
under the seoond decree, that part of the deoree 
according to enhanced rate having been “super¬ 
seded” by the order of the appellate Court in 
the first suit. MOHAMED ELAHEE BUKSH v. 
KABBY MOHON MOOKHOPADHYA, 5 C. 989 = 
5C.LR.519 (10 M.I.A. 203 = 3 W.R. P.C., 

11, 3 C. 30, R.) 

(222) —Act X of 1859, s. 78 —Decree for eject¬ 
ment—Subs* quent receipt of rent—Effect on 
execution of decree .—Where subsequent to the 
passing ot a decree for ejectment under s. 78, j 
Act X of 1859, the tenant paid and tbe zemindar | 
accepted rent, such receipt of rent rendered the ! 
deoree impossible of execution. NUBO KlSHEN j 
MOOKERJEE v. HURISH CHUNDER BANER- | 
JEE. 7 W.R. 142. 

(223) — Bengal Act, VIII of 1869 — Decree 

declaring plaintiff's right to measurement — 
Execution . — Where a deoree declares that the 
landlord is entitled to measure the lands of his 
tenante, held that the deoree is not capable of | 
execution by deputing an Ameen to measure the 
village. But the landlord oan himself proceed 
to measure the village ; and if he is resisted by 
the tenants, he oan invoke the aid of the | 
authorities to assist him in carrying out his 
just rights. HAZARI KHAN v. RAMDHONE 
OHAKI, 7 C L R 349. ! 

(224) — Sale of “five biswass ” share — Effect of ! 
transfer on judgment-debtor's interest in certain 
groves. — Wnere, in execution of a deoree against 

a judgment-debtor a “ five biswa9” or quarter | 
share of a zemindari was sold to the plaintiff i 
and the latter sued for possession of certain 
groves on the grouud that they were part of the 
zemindari and included in the property pur¬ 
chased by him, it having been found that the 
judgmeoL-dfcbtor’s interest in the groves sued for 
was the right to the exclusive possession of one 
grove and a half share in two others, held that 
such an interest could not be included in the sale ' 
to the plaintiff as, if it were, the other co-sharers 
would be entitled to share in if, which would j 
be inconsistent with the nature of the interest 
olaimed by the plaintiff as auction-purchaser. ! 
HARLAL v. HIMMaT RAI, A.W.N, 1883, 301. 

(225) — Execution of decree—Mortgagee includ¬ 
ing sir land — Sde of sir land in execution of | 
decree on mortg >ge —Property passes by sale .— 
Where certain parcels of sir land, whioh had 
been hypothecated along with other land under i 
the same instrument, were sold with such other ! 
land in execution of a deoree obtained on the hy- I 
pothecation bond ; held . that such sale passed 
only the proprietary rights in the sir land. The 
ex-proprietary rights of the mortgagor in 
the sir land could not be affeoted thereby. I 

Ghansham Das v. Sheomangal Singh, 

A.W N. 1891. 150. 

(226J —Decree directing sale of nij jote lands 
mortgaged — Mortgagor judgment-deb tor , if 
competent to raise the question of the saleability 
of the jotes, in execution — Saleability or 

O. IV—37 
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otherwise of nij jote lands , onus of proof of — 
( Regulation III of 1872), s. 11 — Sonthal 
Pergunnahs 1Regulations — Settlement Court f 
decisions of — Suit, maintainability of. —Where 
a mortgage deoree distinctly provides for the 
sale of certain nij jote lands mortgaged, 
and direobs that the mortgage-dobt must be 
realized, in the first instance, by tbe sale of the 
mortgaged property, it is not open to the 
mortgagor-judgment debtor to object, to the 
execution of tbe decree on the ground that the 
jotes are not saleable. The onus is not on the 
deoree holder, in such a oase, even if it were 
open to the judgment-debtor to raise tbe 
question of the saleability of the jotes to show 
that tbe jotes are saleable, but on the judgment- 
debtor to prove that tbe jotes are not saleable. 
To the absence of a decision of any settlement 
Court or of a deoision bv any Civil Court on 
the question of the transferability of these 
jotes, a suit for the sale such jotes mortgaged 
does lie in the Civil Court. KARTIK SAHU v. 

Nibambar Singh, 7 C.L J. 101. 

(227) — Unenfranchised inam — Liability to 
attachment — Act XX111 of 1871 (Pensions), 
ss. 4 and 11, — An enfranchised inam oan be 
attached and sold in execution of a deoree of a 
Civil Court. While s. 4 of Act XXIII of 1871 
prevents a Civil Court from entertaining a suit 
relating to a pension or grant of money or land 
revenue, the omission of the grants of money 
or land revenue in s. 11, is significant, and 
shows clearly that such grants are not exempt 
from attachment, BHIMARAJA VARADAYYA 
v. MANCHU KONDA NaMMABWARU, 6 M L.T 
132. 

(228) — Attachment of immoveable property _ 

Decree-holder entitled to full payment — Attach¬ 
ment for arrears of revenue—Distribution Act 
XXX111 of 1871, ss. 42 and 43. —Where the 
immoveable property of an agriculturist is 
attached in execution of a deoree, the judg¬ 
ment-creditor is entitled to payment in full, 
unless and until the revenue is in arrears under 
8. 42, Act XXXlIf of 1871 and attachment has 
been made under s. 43. OMUR DEEN v. Ha- 
SHUM, 92 P R. 1874. 

(229) — Execution of decree — Purchase by 

decree holder of zamindari property sold in exe¬ 
cution—Remission of Government revenue subse¬ 
quent to purchase—Remission enuring for bene¬ 
fit of the decree-holder , not of judgment debtor. _ 

Certain zemindari property, against whioh there 
was a demand outstanding for revenue, was 
sold in execution of a decree for money, the 
demand for revenue being notified, and was pur¬ 
chased by tbe decree-holder. After tbe purchase, 
the revenue payable in respect of the property 
was remitted by the Government. Held, that 
such remission enured for the benefit of the 
decree-holder, and that the amount remitted 
oould not be claimed by the judgment-debtor as 
a set-off against the balance of the decretal debt, 
whioh bad not been satisfied by the sale of the 
zamindari property. KASHI NATH v, BENI 

PRASAD, A.W.N. 1904, 82. 
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(230) — Variation of decree. — It was provided 
by a decree that the title to certain properties 
mentioned therein vested in the plaintiff. In 
execution proceedings the defendants contended 
that ce^ain parcels decreed as kasht land were 
in faot kamat lands and as such not included 
in the decree : Held , that to give effect to this 
contention was to rehear the decree and not to 
execute it. UDWANT v. TOKHAN, 3 Bom. L. 
R. 318. 

(231) —Execu (i o n - - A djecti ve law—Lim itation. 
—Execution is a pt-oceeding to enforce a decree 
of a Court, and comes under tho head of purely 
adjective law. Therefore, such applications 
are governed by the law cf limitation prevailing 
at the time they are m ide. In matters of 
substantive law, however, the law of limitation 
in force, at the period of the arising of the 
right, governs. PASUPATI LaTCHMIA v. 

Pasupati Muthambhatlu, 1 M. 52. 

(232) — Executio>i of decree — Act X cf 1859, 
s. 92— Nt cessity for application within 3 years 
from date of decree. — The reasonable meaning 
of the provision in s. 92 of Act X of 1859 is 
that no execution shall issue upon a decree, 
unless a proper application for execution be 
made within three years from the date of the I 
decree. If tho meaning uf the section should 
be taken to be that the warrant of execution 
must be signed within three years, a party 
might bo deprived of the fruits of his judgment, 
for, even where he has made his application 
within throe years and has acted svith very 
great diligence, he may yet lose the benefit of 
his judgment by any dday on the part of the 
Court in hearing the apolioation and passing 
orders thereon. HEKRALOLB SEAL v. POREN 
Matteah, 6 W R., Act X. Rul. 84. {Ex pi , 1 
B.Tj R , F.B., 82 ; R.. 12 W.R. 129, 20 W.R. 
395, 3 C.L.R. 189, 6 C. 554=8 C.L.R. 19 ; D.. 
24 W.R. 16.] 

(233) — Act XIV of 1859, extension of , to 

Assam—Suit to enforce d cree in Assam, subject 
to three years' limitation under s. 20 of Act. — 
There cannot be two general laws of limitation 
applicable in one Province and so, when Act 
XIV of 1859 was extended to Assam, its provi 
sions superseded the local rules current in that 
Province. The decree sought to be executed in 
this boro date the 30:h December 1861. 

and under the old Assam rules execution should 
have been out on or before 30th December 
1852. Before that date, however, tbs new law 
in Act XIV p£ 1859 had come into operation in 
Assam setting aside the old rules in that 
Province. The decree-holder sued out execu¬ 
tion within the period of threo years allowed 
under s. 20, Act XIV cf 1859, to enforce a 
decree, and was therefore entitled to have the 
assistance of the Court in recovering what had j 
been decreed to him. Ram LOCHUN SIRCAR 

Surburakar v. Prithee Ram Chowdhry, 

2 W.R. Mis. 43. | 

(234) — Act X of 1859, s. 92— Issue of process 
of execution—Limitation of three years from date 
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of judgment for sum not exceeding Rs. 500.— 
Act X of 1859 is a Code of itself and all ques¬ 
tions of limitation arising in cases instituted 
under that Act must be governed by its speoial 
provisions. Under the provisions of 8 . 92 of 
the Act, an application for execution of a decree 
for arrears of rent by proceeding against the 
immoveable property of the judgment-debtor 
would be beyond time if presented after the 
lapse of three years frem the date of the judg¬ 
ment. The section enacts that no process of 
execution of any description whatsoever shall 
be issued under Act X after the lapse of three 
years from the date of the judgment, unless the 
judgment be for a sum exceeding Rs. 500. 

Prosunno Coomar Surma Chowdhry v. 
Ram Mohun sircar, 3 W.R., Act X, Rul. 
131. [R., 13 W.R., F.B., 3 = 4 B.L.R., F.B., 

82.] 

(235)— Decree under Act X of 1859, s. 92 — 
Application for execution after three years from 
date of decree. —On this application for execu¬ 
tion of a decree un der Act X of 1859, the Judge 
held that the application having been made 
after the expiry of three years from the date of 
the decree, it cannot be complied with under 
the provisions of s. 92 of Act X, and the High 
Court held that the opinion of the Judge was 
correct. It was sought to be contended that 
the words of the above section refer only to a 
first- application for execution, but the High 
Court was of opinion that the object of the law 
was to oblige parties holding decrees for rent 
under Rs. 500 to execute their decrees within 
three years, and, if they failed to do so the 
decree or so much of it as remained unsatisfied, 
became infructuous. BlMOLA Dfbia CHOW- 
DHRATN v. NILKANT 8 EIN, 3 W.R., Act X, 
Rul 157. 

(2361— Act X of 1859, s. 92— Execution on 
judgment in case b low Rs. 500 to be taken 
within three years. —S. 92 of Act X of 1859 is 
absolute in its warding, and lays it down dis¬ 
tinctly that, in cases under Rs. 500. no process 
of execution shall be issued on a judgment after 
the lapse of three years. CHCORAMUN SINGH 

v. Chotoousal Singh, 4 W R., Act X, Rul. 

27. 

*237 >— Barred decree — Order for execution by 
competent Ccu't, Validity Of ,—Though the 
execution of a decree may have been barred at 
the tdme of tho application, an order for exe¬ 
cution, if regularly made by a competent Court 
having jurisdiction to try the question, is valid, 
if unrevorsed. AIUNGUB PERSHAD DlCHI v. 

Grija Kant Lahiri, 8 C. 51, P C = 11 C L.R, 

113 = 8 I A. 123 = 4 Sar. 249. [F, 2 A.W.N. 

1882, 151. 7 A 282, 19 M. 54, 24 M. 669, 24 
M. 683= 11 M.L.J. 432. 47 P.R. 1906; Appl 
6 B. 586, 8 A. 492 = A.W.N. 1886, 156, 13 A. 
564, 3 Bam. D R. 416. 24 A. 262; Eel. on, 2 
C D J. 584, 14 Bur. L.R. 35 = U B.R. 1907, 

1 st Qr., C.P C.; R.. 6 B. 54, 9 C. 65. 6 A. 269 = 

11 I.A. 37, P.O., 7 B. 341, 9 B. 328. 11 C. 376, 

13 C. 257. 11 B. 537. 14 B. 206, 15 B. 129, 15 
B. 242, 13 M. 347. 20 C. 551, 15 A. 84, F.B,. 
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16 A. 443, 89 P.R. 1894. 23 C. 374, 25 C. 789, 
27 C. 210, 4 O.G. 333. A.W N. 1901, 32. 90 P R. 
1902, 31 0. 822, 1 O.L.J. 500. 2 O.L.J. 499, 3 
O.L.J. 240 = 10 G.W.N. 209, 4 C.L.J. 573 = 34 
C. 13. 14 C.W.N. 114, 47 P.R 1906 = 86 P.L R. 
1907 ; D.7B. 316, 10 A. 51, 22 B. 83, 28 C. 
122, 5 C.W.N. 80, 6 O C. 44, 2 O.L.J. 384 = 9 
C.W.N. 956. 11 C.W.N. 236, 17 ML.J. 201 = 
2 M L.T. 167 =30 M. 255. 35 O. 1060 = 8 C.L. 
J. 193=12 C.W.N. 216, Note ] 

(238) —Application for—Decree for possession 
cf land against one set of defendants , possession 
through tenants against another and lor costs 
and mesne profits against all — Limitation Act 
(XV of 1877), sch II art . 179 (4j —Limitation 
— “ In accordance with law ” meaning of—Appli- 
ation for execution of decree against some of 
several judgment debtors , if op ratios and effec¬ 
tive against all .—Tbe words “ in accordance 
with law” relate to the execution of the decree 
and it cannot be said that a person who execu¬ 
tes a decree with the permission of the Court, a 
permission whioh the Court is expressly em¬ 
powered to give, is not doiDg so in accordance 
with law. An application to realize costs from 
some only of the judgment-debtors is in accord¬ 
ance with law. Where a decree or order has 
been passed jointly against more persons than 
one, the application for execution of the decree, 
if made against any one or more of them, or 
against his or their representatives, shall take 
effect against them all. BARADA Kinkar 

Chowdhury v. Nabin Chandra Dutt. li 
C L J 83 = 4 Ind. Cas 403 = 14 C W N. 465. 
(20 C. 388, 18 C. 515. 26 C. 888, 32 M. 266, R.) 

(239) —Decree — Failure to execute—Fresh 

suit Maintainability. — Decrees, being gene¬ 
rally absolute and unconditional, must be 
enforced by process of execution. If they are 
not enforced witbiu tbe limitation period, the 
decree holder must lose his remedy, as be 
oanDot briug a fresh suit for the same. HAFIZ 
BAHAUDDIN v. MT. PATTEH BIBI, 16 P.R. 
1893. (93 P.R. 1879, F.) 

(240) —Sole in execution—Purchase of share 

in property to some extent incumbered — Pre¬ 
sumption — Civ . Pro. Code. s. 318 — Act XV 
of 1877 ( Indian Limitation Act ), sch . //, 

art. 138 — Suit for possession. —Where, in 
execution of a simple money decree, an un¬ 
divided share in immoveable property, part of 
which was subject to mortgages, was sold, it 
was held that, in tbe absence of speoifio indica¬ 
tions to the contrary, it must be presumed 
that the share sold was, as far as might be, 
the share whioh was not incumbered. Held , 
also, that the fact that an application, under 
s. 318 of the Code, made by an auction-pur¬ 
chaser, has been rejected as made beyond time, 
is no bar to a suit for possession of the property 
purchased. SHEO NARAIN v. NUR MUHAM¬ 
MAD, A.W N. 1907, 131=4 A.L J. 434 = 29 A. 
483. (9 C. 602, 14 C. 644, F.) 

(241) — Delay—Limitation. — Where an attach¬ 
ment under a prior execution application was 
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removed, and the deoree-holder had not shown 
reasonable diligence in making the next appli¬ 
cation, such prior application oould not have 
the effect of saving tbe later one from being 
barred by limitation. KADUMBINI DABYA.v, 
KOYLASH CHUNDER PAD CHOWDHRY, 6 C, 
554 = 8 C.L.R, 19. 

(242) — Application by decree-holder for pay¬ 
ment of money deposited in Court — Step-in-aid 
of. — An application by a decree-holder to the 
executing Court for payment to him of a cer¬ 
tain sum of money deposited in Court in partial 
satisfaction of the decree is not ordinarily an 
application to take some step-in-aid of execu¬ 
tion within the meaning of art. 179 (4), Limi¬ 
tation Act. 1877. Tbe “fruits of the execution 
of decree ” postulate surely that the decree has 
been executed, and tbe partial fruits of the exe¬ 
cution of the decree equally postulate that pro 
tanto the decree has been executed. To take 
steps, therefore, to acquire those fruits cannot 
logically be regarded as a step towards executing 
the decree ; for ex hypothcsi the decree must 
have been executed (in whole or in part as the 
case may be) bafore those fruits, whether in 
whole or in part, can be acquired, whereas the 
expression “ step-in-aid of execution ” must 
dearly mean that the decree ha9 not been exe¬ 
cuted when that step is taken. KASU v. At\R 
Singh. 103 PR. 1908, FB.=142 P.W R. 
1908, F.B. (107 P.R. 1881, S8 P.R. 1884, 27 
P R. 1888, 18 P.R. 1904, 76 P.R. 1904,8 C. 
89. 10 C. 549, 11 C. 227, 23 C. 196. 10 C.W.N, 
28 ; F ., 11 M. 174, 16 M. 452, 17 M. 165, 22 B. 
340, 6 A. 366, 12 A. 399, Not F.) [R t , 80 
P.R. 1909.] 

(243) —Application for time —” Step-in-aid of 

execution ”—Previous application barred — 
Notice on judgment-debtor — Estoppel .—An 
application for time is not a step-in-aid of 
execution and does not prevent subsequent 
applications from bemg barred. (27 C. 285, 3C. 
L J. *240, F.) A judgment-debtor is not estop¬ 
ped from contending that a previous application 
for execution was barred by limitation merely 
because uotice had been served on him and he 
did not appear to contest the proceedings. 
Umed ali v. Abdul Karim, 8 C.L J. 193 = 
35 C 1060. (8 C. 51, 23 C. 374, £>., [R., 

1 Ind. Cas. 285.] 

(244) — Civ. Pro. Code , 1882, .s. 206 ( = s, 152 
new Code), application under— Execution of 
decree—Limitation Act , 1877, art. 179 (4) — 
Application to proper Court. —An application 
under s. 206, Civ. Pro. Code, does not give a 
fresh starting point to limitation, and cannot 
be regarded a3 an application to a propel* Court 
to take a step in-aid of execution. (13 A. 124, 4 
A. 137, 8 A. 492, R ) This ia obvious from a 
consideration of art. 179 (4) of the Limitation 
Act, 1877, the application under which must be 
one in acoordance with law mnde to 44 the prrpar 
Court ” for execution or to take some step-in-aid 
of execution of the decree. By Expl. II to art 
179, 44 proper Court ” means the Court wbose^ 
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duty it if? to execute the decree. The Court 
executing the decree may or may not be the 
Court which would have jurisdiction to take 
action on an application under 8. 206, Civ. Pro. 
Code, and even if it was the Court which passed 
the decree, its functions as a Court executing 
the decree are not the same as its functions were 
as the Court making the decree. In executing 
the decree, the Court executing it must take the 
decree as it finds it, and cannot amend or alter 
it in any way. Daya KlSHAN v. NANHI 

Begum, 20 A. 304 = A.W.N. 1898, 43. [F., A. 

W.N. 1907, 169 = 4 A.L J. 169, 27 A. 575 = 2 A. 
L J. 2S7 ; D., 24 M. 25, 27 A. 485 = 2 A.L J. 
169 = 1905 A.W.N, 63, 25 A. 385, 10 C.L-J. 
467.] 

(245)— Execution of decree — Limitation—Act 
XIV of 1859.—When Act XIV of 1859 was 
passed, execution could only be taken under 
that law. If the original decree-holder failed to 
execute the decree in time, any right that 
another person may obtain to a share in the 
decree could give her no fresh starting point. 

Kasheessuree Debea v. Prosunno Nath 
Sircar, 1 W.R. Mis. 31. 

<246)—S. 206, Civ . Pro. Cole—Application 
for amcndmoit of—Order absolute not a step-in¬ 
aid of execution — Limitation A< t, ss. 19, 20 <X 
21 —Payment by one of the judgment-debtor s, 
not as agent of the other debtors^ cannot save 
limitation as against others .—The respondent 
obtained a mortgage decree against two persons. 
An application for execution of the decree was 
made by him more than three years from the 
date of order absolute. In bar of limitation, 
he relied on an application for amendment of 
the order absolute under s. 206, Civ. Pro. Code, 
made within three years from the date of the 
order absolute, and part payments made by one 
of the judgment-debtors. Toe appellant, the 
other judgment-debtor, contended that the 
application was barred against him, inasmuch 
as the payments referred to would not bind him 
as he did not authorize the payer to make those 
payments. Held, that the order granting an 
application for amendment of a decree, uuder 
s. 206, Civ. Pro. Code, cannot be regarded, as 
an order passed upon review of judgmeut withiu 
the meaning of art. 179, cl. 3 of the Limitation 
Aot, so as to justify the computation of limita¬ 
tion from the date of the order passed on such 
application. (20 A. 304, 8 A. 492, 13 A. 134, F . ; 
4 A. 137, R . ; 25 C. 258. Diss.) A payment by 
one of the several debtors liable to pay, other¬ 
wise than as agent of the other debtors, cannot 
keep alive the right of the creditor as against 
any of those debtors other than the person 
making the payment. 8s. 19 and 20 of the 
Limitation Act do not lay down a general rule 
to the effect that an acknowledgment or part- 
payment by one of the debtors saves the opera¬ 
tion of limitation as against all the debtors. 
Consequently, s. 21 of the Act cannot be deemed 
to be an exception to the rule and it meutiona 
those oases only in which the aot of one of a set 
of persons is likely to be considered as the aot of 
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the others and, by way of explanation, it say& 
that even in these oases, the acknowledgment of 
one shall not renew the period of limitation 
against others. ASHAN-ULLAH v. DAKKBINr 
DIN, A.W.N, 1903, 108 = 2 A.L.J. 287 = 27 A. 
375. 

(247) — Execution petition struck of—Fresh 
starting point for limitation . — A petition for 
execution presooted by the decree-holder, even 
where an order has been passed striking it off 
the file, is none the less capable of affording a 
fresh starting point for limitation for a subse¬ 
quent application for execution of the same 
necree. TRAKUR PRASAD v. FAKIRULLAH, 
17 A. 106 = 22 1 A. 44. PC. = 3 M.L.J. 3=6 
Sar. 326. [Appr, % 21 M. 261.] 

(248) — Execution proceeding. struck off as 
partly satisfied . no bar to fresh application for ex¬ 
ecution — Application for dtlivtry of possession 
unner Civ. Pro. Code (Act XIVof 1882),s. 319 if 
8 tep in aid of execution—Limitation Act {XV of 
1877), sch. 11, art. 179— Judicial or ministerial 
act. — An order under s. 319, Civ. Pro. Code, 
1882, can only be passed by the presiding officer 
cf the Court and is a judicial aot. Consequently, 
an application by a decree-holder, who has 
purchased property in execution of his decree, 
for delivery of possession under that section, is 
a step-in-aid of execution within the meaning 
of art. 179 of sch. II of the Limitation Act 
(XV of 1877). (10 C W.N. 28, F.; 27 C. 709. R.) 
An order striking off proceedings in execution 
as partly satisfied, whioh is made merely to 
avoid cases appearing in arrears in the quarterly 
returns, has no particular judicial value, and 
does not preclude the decree-holder from pur¬ 
suing his remedy until the decree is satisfied. 

Prem Krishna Dhur v. Juramoni Chauki- 
DAR, 13 C.W.W. 694=1 Ind. Cas. 430. 

(249) — Circular No. 11 of 1859— Computation 
of time — Limitation. —The date of the last 
order in execution and not the date of the 
decree wa 9 the date from which the period of 
six years sanctioned by Circular No II of 1859 
for the execution of a deoreo began to run. 

Prub Dial v. Ram Chund, 46 P.R. 1870. 

(250) — Decree on appeal — Original decree 
modified —Civ. Pro. Code. s. 230 —Limitation, 
— Where the appellate Court modifies the 
original decree, it is the decree of the appellate 
Court that can be executed ; and limitation 
runs from the date of the appellate decree. So 
the period of twelve years, prescribed by s. 230 
of the Civ. Pro. Code, must be counteu from 
the date of the decree passed on appeal. 

Mahomed Mehdi Bella v. Mohini Kanta 
Saha Chow dhry, 31 G. 874 = 7 C.L.J. 303. 
(25 C. 594, F.) 

(251) — Deposit of money in execution under a 
mistaken belief of liability—Suit to recover the 
same—Limitation runs jrom the date on which 
the deerer-holder withdraws the money —The 
plaintiff, believing that the property sold in 
execution of a deoree against himself and the 
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defendants belonged to him, deposited the de¬ 
cretal amount on the 20th February, 1901. 
Then he applied for release of the property from 
attachment. It turned out that the property 
belonged to the defendants and the amount 
deposited was made over to the decree-holder 
on the 13th December, 1903. The plaintiff 
then brought the present suit for recovery of 
the amount. Held , that the time would begin 
to run against tho defendants from the date the 
money was made over to the decree holder. 

Ram Sarup v. Chhajju Mal, 3 A.L J. 667 
= A. W.N. 1906, 288. 

(252)— Decree by first appellate Court, limita¬ 
tion for execution of , starting point of, in case 
of withdrawal of second appeal , date of final 
order or decree of the appellate Court .—Applica¬ 
tion for execution of the decree of a first 
appellate Court, more than three years from its 
date, but within three years of the date of an 
order of the second appellate Court, dismissing 
the second appeal, as the result of auapplioatin 
for withdrawal of the second appeal. Held , 
time began to run from the date of the order 
dismissing the second appeal, suoh order being 
the one finally disposing of the second appeal, 
and not from the date of the decree of the 
first appellate Court. SADAGOPA RAMANUJA 

Periya Jeeyanger v. Lakshmi Doss, 1 M. 

L T. 238 = 16 M.L.J. 393 = 30 M. 1. (9 C. 100, 
Appr. & F. ; 22 B. 506, Not F.) [F., 30 A. 
386 = 5 A.L.J, 580= A.W.N. 1908, 161 ; Diss. t 
67 P.L.R. 1908 = 54 P.R, 1908 = 40 P.W.R. 
1908 ] 

(253) —Interest not mentioned in decree or 
order — Interest on costs awardable according to j 
practice .—In this case, the High Court reversed ' 
the order of the lower appellate Court and i 
holding that tho decree-holder may be allowed i 
to take out execution within three years from 
the date of the final judgment, directed that, 
with regard to interest, the Judge will follow I 
the usual practice of Courts giving interest on 
costs even when it is not specifically mentioned 
in the order. 8INGH v. LALLA KaLEE CHURN, | 
3 W.R. Mis. 21. [Diss., 15 W.R. 415.] 

(254) —Execution of decree—Transfer of Pro¬ 
perty Act, IV of 1882, s. 89 —Application under 
— Limitation Act , 1877, art . 179.— An applica¬ 
tion for an order under a. 89, Transfer of 
Property Act, being a proceeding in execution 
of decree, is governed by art. 179, Limitation 

Act, 1877. Chunni Lad v. Harnam Das, 20 
A. 302 = A. W N 1898, 40. (13 A. 278. R.\ 16 

A, 23, Overruled.) [F , 20 A. 357, 25 M. 244, 
F.B. ; Appl., 23 B. 644 ; Cons., 26 M. 780 ; R. % 
24 A. 54 4, 6 O.C. 114, 27 A. 625 = 2 A.L.J. 371 
*=■ A.W N. 1905, 136, 33 O. 867=4 O.L.J. 141.] 

(255) —Application movinq Court to compel re- 
paipnent in Court of money improperly taken out 
— Limitation .—An application by the attaoh- 
ing-oreditor asking the Court to compel a person 
who has improperly oolleoted the debts,a ttaohed 
under an order of the Court, to disgorge the 
amount and pay it baok into Court, under the 


penalty, in case of refusal, of being arrested^ is 
an application to the Court to exercise its in¬ 
herent powers of compelling the restitution of 
money improperly collected in defiance of its 
orders. The Limitation rules provided for 
applications to execute decrees are not applica¬ 
ble to suoh au apolioation. GODU RAM v. 
SURAJ Mal. 2 A.L.J. 16 = A.W.N. 1905, 9 = 27 
A. 378. [ R . <£ Doubted , 17 M.L.J. 84 = 30 
M. 207.] 

(256) — Suit by assignee of deciee passed in 
1857— Limitation. — If the assignee of a decree 
passed in 1857 sued out execution within three 
years from the passing of Aot XIV of 1859, he 
is in time and limitation oannot be applied. 
RamCHUNDERCHUCKERBUTTY V. KURREM 

BUX Meah, 5 W.R. 223. 

(257) — Limitation Act (XV of 1877‘, sch II, 
art . 175— Civ.Pro.Codr (Act XIVof 1882), s. 368 
—Application of the article and section to execu¬ 
tion proceedings—Estoppel —Pre-emptor denying 
locus standi of deceased vendee's sons to 'appeal 
— Whether he can give them a locus star.di to 
execute his decree. — Art. 175-C of the Limitation 
Act (XV of 1877) and s. 368 of the Civ.Pro.Code 
(Aot XIV of 1882) do not apply to execution 
proceedings. In a pre-emption suit, the vendee 
died before decree. By inadvertence the decree 

! was passed against the dead vendee. An appeal 
by the sons of deceased vendee was dismissed 
on the ground, taken by the pre-emptor, that 
as their father had died before the decree was 
passed, they had no locus standi to appeal. 
Later on, the pre-emptor attempted to get the 
decree executed against the same sons. Held, 
that the pre-emptor was legally—at any rate 
equitably—estopped from executing his deoree 
against the sons, as he could not be allowed to 
confer on the sons a locus standi in execution 
proceedings which be had denied them in their 
appeal. AMOLAK RAM v. SHANU RAM, 174 
P.L.R. 1911. 

(258) — Death of decree-holder — Abatement of 
execution proceedings—Admission of application 
to set eside abatement after time-Sufficient cause 
— Civ. Pro. Cede , 1882, ss. 365, 371, 372-4— 
Limitation Act } 1877, s. 5.—A decree-holder 
died in September 1898 ; the judgment-debtor, 
on the 18th October, 1899, secured an order 
from the executing Court directing the removal 
of the attachment on the ground that no appli¬ 
cation under s. 365, Civ. Pro. Code, had been 
made by the representatives of the deoeased 
decree-holder within the limitation period* 
The trouble was that the decree-holder, a Sikh 
Jat, had died leaving a will, the probate of 
which, having been keenly contested by his 
heirp, was not granted to the executors until 
April 1900. In May 1900, two, out of the 
three executors, filed an application for exe¬ 
cution, but the judgment-debtor contended 
that, by s. 365 of the Civ, Pro. Ocde the 
application was time-barred, Held, that the 
word “ suit ” includes all proceedings in a suit 
including the proceedings in execution, and 
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that the executors were bound to make and were 
oapable cf making the application at the time 
of the death of the testator, but that, under 
the peculiar circumstances of the case, there 
was sufficient cause preventing them from 
continuing the execution proceedings originated 
by the testator within the meaning cf s. 371, 
Civ. Pro. Code, and that, therefore, under the 
provisions cf s. 372-A, Civ. Pro. Code, and of s. 5 
of the Limitation Act. they were eutitled to an 
extension of the time for making the application 
to set aside the abatement order. PRICE v. 
CrOLAK Nath. 39 P R, 1903. (8 B. 241, 9 P. 

R. 1901, 6 A. 26S, 63 P.R. 1900, R.) 

(259)— Decrees , Satisfaction cf — Priority cf 
attachment — Time for iiquidatioii. — Each of 
several decrees held by attaching creditors 
must be satisfied according to the priority of 
attachment. The holder of four decrees is not 
entitled to satisfaction of them first, simply 
because he, first in execution of one of the 
decrees, attached the estate. The time for 
liquidation of a claim after attachment in 
execution need not be limited to two years. It 
may’ further be extended at the discretion of 
the Court. RAJA PUDDONa BHONJO BAH- 

door v. Burro Kisto Doss, 1 W.R, Mis. 16. 

(260;— Application to execute decree under 
attachment — Dismissal of petition—Removal 
from file—Execution after removal cf attach¬ 
ment—Limit alien. — Where the attachment of 
a decree is raised, the decree holder has not got 
three years frern the date of the removal of 
the attachment ; he must appiv for execuii n 
of his decree without undue delay after such 
removal. An application, for execution of a 
decree under attachment having been made, 
the Court dismissed the application, thereby 
meaning that the application was removed from 
the file. The decree-holder again applied for 
execution and the petition was dismissed on the 
ground that the attachment was still pending. 
On the attachment being removed the decree- 
holder applied for execution of the decree. 
Held that the order which the Court ought to 
have made on the first application was an 
order to adjourn the matter until the attachment 
was raised, and from the circumstances of the 
case the Court must be taken to have made 
that order. So the second application was 
■nothing but a motion to revive the first appli¬ 
cation. The summary dismissal of the second 
application could not prejudice the present 
application to give effect to the first application. 
Treating the order on the first application as au 
order of adjournment, it was competent to the 
first Court to allow the matter to be prosecuted 
after the raising of the attachment. CHOKKA- 

LINGA PIUEjAI v, KUMA RASA ill PlLLAl, 10 
M.L.J. 132. 

(261) — Limitation — Revivor — Step-in-aid of 
execution— Limitation Act IXV of 1877), sch. 
II, arts. 179, 180 —Payment nor certified to 
Court—Civ. Pro. Code (Act XIV of 1882), 
<?s. 244, 258,—To constitute a revivor of the 
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decree, there must be expressly or by implica¬ 
tion a determination that the decree is still 
capable of execution and the decree-holder is 
entitled to enforce it. On an application for 
execution being made, the judgmeut-debtor 
cbjeoted that the decree was barred. This 
objection was overruled and it was deoided that 
the decree was not barred by limitation : Held, 
the effect of the order was to entitle a decree- 
holder to proceed with the execution, and to 
revive the decree. Even if the decree-holder 
did not then choose to proceed with the execu¬ 
tion and the case was struck off, any subse¬ 
quent application for execution made by him 
within time would not be barred. (9 C.L.J. 
271, F.\ 30 C. 979, 25 A 361, D.) To an appli¬ 
cation to execute an order of His Majesty in 
Council, which confirmed a deoree of the Court 
below, art. ISO is applicable and applicable 
to the entire application. (8 C. 218, F ) A 
payment not duly certified under s. 258, Civ* 
Pro. Cede, cannot be proved under s. 244 
where no application under the former section 
has been made within the period of limitation 
prescribed by art. 173-A. To hold otherwise 
would be to render the article null and void. 

Kamtni Debi v. Aghore Nath Mukherii, 
11 C L J. 91 = 4 Ind. Cas. 402= 14 C.W.N* 

357. (31 C. 480, 31 C 437. D. cC ExpU ; 12 

C.W.N. 485, D.: 20 C. 32, 15 M. 302, Bel. on.) 

<262/ — Limitation — PPo of limitation re~ 
qardinq a previous application lor execution — 
Civ. Pro. Code (Act XIV of 1882), ss. 234 and 
248.—In this case an application for execution 
was made on 20th August, 1903, which was ad¬ 
mittedly within time. The next (the fifth) 
application for execution was made on 7th 
September, 1906. In this application the 
decree-holder prayed, first , that the names of 
certain persons including the appellant should 
be entered in place of a deceased judgment-deb¬ 
tor, secondly, that certain property should be 
attached, and thirdly, for a rateable distribu¬ 
tion in the sale proceeds. The sixth applica¬ 
tion wap made on 14th November, 1907, by the 
respondent who had purchased the decree and 
was thrown out on hi9 failure to prove the pur¬ 
chase. Tbe seventh and last application was 
made on 21st December, 1907. It was resisted 
on tbe ground that the fifth application on 
which the present ons depended for its validity 
was barred by limitation. On the fifth appli¬ 
cation notices were issued under s. 234, Civ. 
Pro. Code, to show cause why the heirs of the 
deceased judgment-debtor should not be brought 
on the record. No one appeared aod the names 
were entered. Tbe deoree holder was then 
called upon to furnish process fees for notices 
under s. 249, Civ. Pro. Code, to show cause 
why the application for execution should not 
be granted. The application was ultimately 
thrown out beoause the decree-holder failed to 
furnish the process fees. Held , that in these 
circumstances the Court could not be consider¬ 
ed to have determined that the application was 
made within time. The ruling in Mungnl 
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Prasad Di'hit v. Girja Kant Lahiri cannot 
be extended to oases in which the judgment- 
debtor does not get an opportunity of putting 
forward a plea of limitation. IvANIZ FATIMA 

v. Muhammad Jafart Adi, 13 O.C. 90 = 6 Ind. 
Cas. 746. 

(263)— Limitation Act (XV of 1B77), sch IT, 
art . 178 — Execution of decree — Obstruction 

placed in the way cf execution — Time to run 
from the removal of the obstruction—Revival of 
previous application tor execution — Limitation. 
—A decree-holder made an application for 
execution of his decree on 31st of March, 1905, 
and attached certain property. The judgment- 
debtor objected that the property sought to be 
attached was not liable to attachment. The 
objection, however, w-is rejected finally by the 
High Court on 11th of Marob, 1907. The 
decree-holder then made a second application 
on the 16th of June, 1909, for execution by 
attachment and sale of the same property. 
Held , that the second application was not time- 
barred. It was really, though not in form, an 
application to revive the first application. 

Sheikh aui Husain v. Sheikh Rafi-ul- 

EjAH, 7 Ind. Cai. 707. 

(2641— Refund of money realized in execution 
of a decree afterwards reversed in appeal — 
Limitation—Execution of dezret stayed ty in¬ 
junction — Procedure .—On the 7th October, 
1901, an ex parte decree on a mortgage was 
passed in favour of the appellants. Before, 
however, the decree was made, the appellants 
had obtained an injunction restraining the res¬ 
pondents from realizing certain money deposit¬ 
ed in Court to their credit. After this decree 
was passed, the appellants withdrew out of this 
amount Rs. 19,041. The decree was set aside 
on the 9th July, 1901. The suit waa retried ; 
and, on the 17th September, 1904, the Court 
of first instance made a decree in favour of 
plaintiff's for Rs. 17,711-7 0. This decree was 
affirmed by tbe High Court on tne Ifith Decem¬ 
ber, 1906. On the 17th September, 1907, the res¬ 
pondents applied for a refund of the difference 
(Rs. 1,804) between the sum realized by the 
plaintiffs and the sum finally decreed. Held , 
that the plaintiffs were at liberty to proceed 
either by application or by suit (10 M I.A. 203, 
29 A. 665, 29 A. 143. R.), and that tbe appli¬ 
cation was not barred by limitation. BlTHAD 

Dar v. Jamna Prasad, A.W N. 1908, 206 = 

3 A.L.J. 527. (28 C. 113, D.) 

# 

(265)— Decree — Execution — Redemption of a 
Malabar Kanam — Ascertainment of the value of 
improvements in execution—Final decree — Limi¬ 
tation. — Where a deoree for redemption of a 
Malabar kanam provided that the plaintiff be 
put in possession of land upon payment by 
plaintiff to defendant of tbe mortgage amount 
and of the value of the improvements, to be 
determined in execution, the deoree became a 
complete deoree on tbe date on which the Court 
determined the value of improvements payable 
by the decree-holder. An application made to 
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execute the deoree within three years from the 
latter da‘e would be withiu time. KRISHNAN 
v. NILAKANDAN, 8 M. 137. (4 C. 629, Appr.) 

(266) —Decree as originally framed incapable 

of execution — Amtn\menl of decree — Limitation 
Act (XV of 1877), sch. //, arts. 178 and 179.— 
A deoree for sale was obtained on a mortgage. 
The deoree was made absolute on 3rd February, 
1903. By mistake of the Court or its officers, 
tbe deoree ordered the sale of a village which 
did not in fact exist. Tbe decree-holders 
applied for correction of the deoree, and on 
14th November, 1903, the correct name was 
substituted. Within three years from that 
date but upwards of three years from that of 
the order absolute, the decree-holders applied 
for execution of the decree. Held t that the 
application was within time. A deoree order¬ 
ing sale of a non-existent village is incapable 
of execution, as it would be impossible to com¬ 
ply with the provisions of the law as to making 
and affixing proclamation on the property. 
Bihari v. RISAT, 5 A.L J. 403 = A W.N 1908, 
191. (17 A. 39, Rel. on.) 

(267) — Application for — Amended decree, 

limitation in case of. — Held , that an applica¬ 
tion for execution, made after three years from 
the date of the original deoree, but within three 
months of the date of an-* amendment of the 
decree, by whioh it became for the first time 
capable of exeout>on, was within limitation. 
Musammat Zubra Bibi v. Mussammat 
Zudaikha Bibi, HOC 22. (24 A. 300, 17 

A. 39, 26 M. 780, F.) 

(269) — Limitation — Application in continua¬ 
tion of previous proceedings in execution. —On 
the 7th December, 1903, the sale of certain 
immoveable property, which had been attached 
was ordered. Oa the 30th January, 1904, the 
Ameen reported that he had been unable to hold 
the sale, as there were no bidders. Notice of 
this faot was given to the decree-holder and he 
was allowed time till the 10th February to pay 
in fees for a fresh sale. On that date, no steps 
having been taken by the decree-holder, the 
case was ordered to be struck off “ for the 
present.” On the 13th January, 1906, the 
decree-holder again applied, asking that the 
property, which was still under attachment, 
might be sold. Held, that this was not a fresh 
application in execution, but merely an appli¬ 
cation to revive the former proceedings, and 
was not barred by limitation. MUJIB TJLJjAH v. 
UMED BIBI, A.W N, 1908, 227. (5 C.W.N. 
347, D. ; 18 A. 482, 9 M.I.A. 324, R.). 

(269)— Execution of a decree passed by the 
Sub-Court , Godaveri—Tranter of application 
for execution to the Special Assistant Agent , 
Godavari , direct—Order set aside by Govtrnor- 
in-Council under agency rules—Fresh applica¬ 
tion for execution—Not barred—Limitation Act 
— 8. 14—Bona fide prosecution—Reduction of 
time.— Where the Sub-Court, Ellore, transferred 
a deoree passed by it for execution direot to the 
Speoial Assistant Agent instead of to the Agent, 
Godaveri, under cl. (3) of Rule 10 of the 
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Godavari Agency Rules, and where that order 
was set aside by the Governor-in-Counci), and 
a fresh application for execution wao put in in 
the proper Court, the applicant is entitled to a 
deduction of the time spent between the date 
o{ order of transfer to the wroDg Court and the 
date of return of proceedings to the right Court 
in aooordanoe with ths appellate order, aud be 
must be deemed to be bona fide proseouting his 
application for execution, within the meaning 
of 8. 14 of the Limitation Act, as he is not 
responsible fortheorderof the Court transferring 
it to a wrong Court. Kakam\NI RAYAPPA 

v. Kotta Venkanna, 1 M.W.N. 1911, 362. 

(270) — Limitation Act, XIV cf 1859, s. ‘20- 
Decree obtaiyied by guardian on behalf of a 
minor—Decree transferred fraudulently to 
defendants benami — Su\t to set aside sale — 
Execution of decree —Where the guardian of 
certain miners had obtained a decree on tbeir 
bebalf and then sold it to a third party who 
was merely a benamidar for ths defendant in 
the suit, and the minors, after coming to age, 
sued to set aside the sale as fraudulent and 
void and to have their names substituted on 
the record for that of the lenamee purchaser 
and to be allowed to take out execution ol the 
decree, it was held that execution might be 
issued by the minors, although more than three 
years had elapsed before any proceeding had 
been taken under the decree. MOUBVEE 

Abdooe Alii v Meer Mahomed Mozuffur 
Hossein ChowDHRY, 5 W.R. 173. [Affirmed, 
16 W.R., P.C., 22.] 

(271) — Exerution of decree , Obstruction to — 
Limitation—Civ Pro . Code. ss. 328, 330, 331 
—Act XV of 1877 ( Limitalio>i Act ), sch. II, 
art. 167.— B and A held a deoree for certain 
immoveable property. They applied for execu¬ 
tion cf their decree, but, on the Ameen going to 
the spot to deliver possession, obstruction was 
offered by the karinda of one F. A. This 
obstruction was made the subject of a suit, 
which was decided by the Court of first instance 
in favour of the plain tiffs. The defendants 
appealed both to the Dietriot Judge and to the 
High Court, but their appeals failed on techni¬ 
cal grounds. The decree-holders then applied 
again for execution, and obstruction was again 
made on the part of F. A. on the 30tb January, 
1886. On the 20th February, 19S6, F. A. filed 
a mukhtar-namah iu favour of the person who 
had actually been instrumental in obstructing 
the execution of the decree. The deoreee-holders 
filed a complaint of this second obstruction on 
the 13th March, 1886. This complaint was 
dismissed by the subordinate Judge as barred 
by limitation. The deoroe-holders then appeal¬ 
ed to the High Court. Held, that the defendant 
F. A. might properly be said to have raised an 
obstruction within the meaning of s. 328 of the 
Civ. Pro. Code, when he filed a mukhtarnamah 
ia favour of the person, who might or might 
not have been causing obstruction before that 
date and the claim was not barred by limitation, 
BUDHAN V. FAZ \Lt ADI, A.W.N. 1891, 131. 
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(272) — Application for—Proceedings, renewal 
of , in execution of decree of Rent Court — Limi¬ 
tation. — An application for the execution of a 
Runt Court decree was made wiihin the pre¬ 
scribed period of three years and certain im¬ 
moveable property was attached with a view to 
sale. As the Government had directed that no 
sale of immoveable property should be sanc¬ 
tioned while the famine lasted, the Court exe¬ 
cuting the decree consigned the application to 
record on the 27th April, 1897. On the 
29th January, 1898, the decree-holder presented 
another application, praying that the proceed¬ 
ings in execution be renewed and steps be taken 
for the sale of the attached property. Held , 
that the application of 29th January, 1898, 
was not a substantive and fresh application for 
execution but was one for the renewal or 
revival of execution proceeding which had 
been temporarily suspended and therefore was 
not barred by limitation. MOHAMMAD SAR- 
FARAX BEGAM V. HAR CnARAN DAS. 2 OC. 

j no. 

(273) — Limitation — Decree sent to another 
Court for execution—Stay ordered by Court 
which passed decree—Att tchment of d cree sub- 

j sisti^g for more than three years—Subsequent 
application for execution. — A decree passed by 
a Court at M was sent for execution to a Court 
at A. A'ter one application for execution had 
been made to the Court at A, the Court M 
issued an order staying execution owing to the 
decree having been attached by a creditor of 
the deoree-holder. The Court at A thereupon 
struck the execution proceedings off its file and 
sent a return to the Court which passed the 
decree that no execution had taken place. 
The attachment continued in force for more 
than three years, after which period the deoree- 
holder again applied for execution. Held , that 
the Court at A ought not to have struck the 
execution case off its file, and that execution of 
the decree wa<< not time-barred. FARZAND 

Ar.iv. bhup Indar Bahadur singh, A.W. 
N. 1901, 117. 

(274) — Execution of decree — Limitation — Civ, 
Pro Code, ss. 2H0 and 235—“ Subsequent 
application to execute the same decree.” — On the 
13th of June, 1893, the holder of a deoree for 
money passed on the 4th of October, 1883, 
applied for execution by arrest of the judg¬ 
ment-debtor. This appiioation was granted, 
but the arrest was subsequently stayed by order 
of the Court, pending the result of a suit to 
oontest the validity of the deoree under execu¬ 
tion. On the 18th of July, 1994, the arrest 
was again asked for, but this application was 
also infruotuous. On the 17th February 1898, 
the deoree-holder asked the Court to re-issue 
the warrant of arrest which had been returned 
unserved in 1894. From 1894 to 1897, pro¬ 
ceedings had been stayed owiog to objections 
raised by the judgment-debtor which were not 
finally determined till the 31st of July, 1697. 
Held, that the appiioation of the 17th of Feb¬ 
ruary, 1898, was merely ancillary or incidental 
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to the application of 1694, and that execution 
of the decree was not time-barred. ANWaR 
ADI Khan v. PHUDCHAND, A.W N. 1898, 137. 
(18 A. 482, R.) [F., 21 A. 155.] | 

(275 )—Order in execution — Finality — Omis- j 
sion to pass attachment — Order—Fresh appli¬ 
cation — Limitation — Previous application 
under defective power — No objection — Effect .—In 
execution proceedings, objection was taken 
that the execution application was barred by 
limitation, as, inter alia, the previous applica- \ 
tion was itself so barred. No order for attach- ! 
menthad been made underthe above application, 
it was neoessary first to issue notice to the ' 
judgment-debtor ; after which, the case, post- | 
poned from time to time was struck off the file. 
Objection as to limitation was not taken. The 
previous application was algo alleged to have been 1 
made by a person holding a defective power of ! 
attorney. Held that, if there was any suoh 
defect, the objection ought to have been raised 
duringthe pendency of the application,and in the 
absence of any suoh objection being then raised, 
that application was valid and an application 
to attach property, when not it6el( the appli¬ 
cation for execution of the decree, is a step-in- 
aid of execution within the meaning of art. 182, 
Limitation Act— Qucere . Whether the above 
facts took the case out of the Privy Council 
ruling in 8 C 51 to the effect that, when an 
order for attachment has been made by a 
competent Court, that Court must be considered 
to nave determined that the execution was not 
barred and such decision must be regarded as 
binding until reversed. LakmI DAS v. GO- 
BIND Ram. 103 P.R. 1882. (8 C. 01, R.) [R.,4 
P.R. 1886.] 

(276) — Civ. Pto Code (Act XIV of 1882). 
s. 230— Execution of decree -Limitation — Appli- j 
cation for execution of decree more than twelve 
years old—Granted ”—“ Faud ” by judgment- 
debtor^ effect of. — An application for execution 
of a decree more than twelve years old cannot 
be entertained on the ground that it is in con¬ 
tinuation of a previous application, whioh was 
made within twelve years from the date of the 
deoree and within the time allowed by the 
execution Court, when the Court had rejected 
the previous application on the ground that the 
relief prayed for could not legally be grauted. 

A Court executing a deoree, while rejecting an 
application for execution, is not competent to 
order that a fresh application may be made 
within a oertain time when it would be barred 
under law. To entitle a decree-holder to the 
benefit of 8. 230, Civ. Pro. Code, 1882, it is not 
enough to prove fraud at some time during the 
twelve years’ period, if the decree-holder had, 
at a later period, faoi'iby for executing the 
deoree. Rai CHAND v. JHANDE KHAN, 75 P. 
L.R. 1909 = 113 P.W.R. 1909 = 4 Ind. Gas. 958. 

(277) — Execution of decree — Limitation .— 
After an infruotuous attempt by the decree- 
holder, on tbe 14th July, 1874, to execute a 
deoree dated 20th August 1871, the parties 

C. IV—38 
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oame to a private arrangement wbioh substan¬ 
tially altered tbe decretal order in respect of 
the interest payable thereunder and making 
the payment periodical. Intimation of this 
arrangement was given to the Court on the 
14th January 1875; the decree was a money* 
deoree Attempts were made in 1877, 1879 and 
1880, to execute the deoree as modified by the 
compromise. In July 1880, tbe decree-holder 
applied for the execution of the original deoree. 
Held, that the application was time-barred, and 
the judgment debtors were not estopped from 
objeoting to tbe continued exeoution of the 
compromise because they had consented or 
submitted to its partial exeoution, in the 
department of exeoution of decrees. JIWARAM 
v. HUSAIN ADI, A W.N. 1881, 118. 

(278) — Execution of decree — Question of 
limitation when not decided—Subsequent ad¬ 
judication lawful—Civ, Pro . Code {Act XIV 
of 1882), s. 248— Issue of notice — No adjudi¬ 
cation that application not barred — Deci¬ 
sion at one stage cannot be questioned subse¬ 
quently — ‘ Res judicata ’—General principles of 
law. —Where tne question, whether the exeou¬ 
tion of a deoree is barred by limitation* is not 
decided, because the parties do not appear, 
there is no bar to the adjudication of the objec¬ 
tion, when actually raised at a latet stage of 
the proceedings. (28 C. 122, 3 C L.J. 240, 10 
C W.N. 209,15 A. 198, F.) Tbe mere issue 
of a notice under s. 248, Civ. Pro. Code, 1882, 
not followed by any order for exeoution, or by 
any act of the Court suoh as attachment of pro¬ 
perty in furtherance of execution, cannot be 
construed as an adjudication by the Court 
that the application is not barred by limitation. 
Where a previous application for execution 
had been refused on the ground that it was 
barred by limitation, no subsequent applica¬ 
tion oan be entertained for execution of the 
deoree. A decision at one stage of exeoution 
proceedings oannot be questioned at a later 
stage, not because it is res judicata under s. 13, 
Civ. Pro. Code, 1882, but upon general princi¬ 
ples of law. (8 C. 51, P.C. = 11 C.L.R. 113, 8 
I. A. 123,11 I.A. 37 <=6 A. 269, 11 I A. 181 = 
7 A. 102, 15 A. 84, F.B., F.\ 3 C. 47 = 4 I.A. 
127, Expl. ; 6 C. 203, 7 C L.R. 61, R ) A deoree 
was passed on November 28, 1899. Tbe first 
application for exeoution was made on July 
6, 1901, and process fees were paid on July 
26. The application was subsequently dis¬ 
missed. A second application was filed on 
July 25, 190'!. whioh was rejected as time- 
barred on August 9, 1904. On July 28, 1905, 
a third application was made and notices were 
served on the judgment-debtor, but it was 
dismissed for default on March 28, 1905. The 
fourth application was made ooDeoember 20, 
1907 : Held t that this application was barred. 

Khosad Chandra Roy chowdhury v. 
Ukidaddi, 3 Ind. Cas. 47 = 14 O.W.N. 114. 

(279) — Execution sale—Execution of decree 
subsequently found barred—Suit to recover pro¬ 
perty from purchaser .— Where a deoreu-holder 
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obtained an order for execution, the judgment- 
debtor UQpuccese-fully opposing the application 
on the ground of limitation, and himself pur¬ 
chased properties of the judgment-debtor ; and, 
subsequently to the confirmation of sale and 
grant of certificate, the H<gh Court decided, on 
appeal against the execution order, that execu¬ 
tion was barred, held, a regular suit by the 
judgment-debtor for recover} 7 of the properties 
would lie against the purchaser. Mina KURIARI 

Bibee v. Jagat sattani Bibee, 10 C. 220. 
(I B.L.R., A.C., 56 = 10 W.R 154, D.) \R., 

9 M. 130, 27 C. 810.] 

(2S0 )—Application for — Against verson of 
judgment-debtor—Petition for amendment to 
proceed against property — Order for amendment , 
Validity cf — Amended petition to be treated as 
fresh application — Twelve years' bar —S. 230, 
Civ. Pro. Cede — R a s judicata.—A decree-holder 
obtained a money-decree against the members 
of a certain tarward on 30th July, 1S91. In 
execution of thae decree, the last application 
was made on 30tb July, 1903, for arrest of one 
of the judgment-debtors. In March, 1904, the 
decree-holder made a petition to amend the 
application by inserting a prayer for attachment, 
of the tamond properly, which was granted 
without uotice to the judgment-debtors. In 
pursuance of the amended petition, the property 
was attached and brought to sale. The conten¬ 
tion of the judgment-debtors was that the 
amendment ought not to have been allowed, 
that the application of March, 1904, to amend 
and attach the tarwad property must be treated 
as a fresh application, and as it was made more 
than 12 years after the date of the decree, it 
was barred under s. 230, Civ. Pro Code. Held 
that the amendment ought not to have been 
allowed and that the amended petitiou must be 
treated as a fresh application to execute the 

W * 

decree and was, therefore, barred by the 12 
years’ rule under s. 230, Civ. Pro. Cede ; that 
the order for sale not having been passed after 
notice to the judgment-debtors, did not operate 
as res judicata and that execution against the 
tarward property could not be proceeded with. 

Cherathi amma v. Raman Nair, *5 M L.J. 
243. [F., 3 A.L.J. 324 = A.W.N. 1906,97.] 

(291) — Decree conditional on payment — No 
payment—Application for execution more th in 
three years after decree — Limitation. — Where a 
decree directs the defendant to surrender a 
garden on the plaintiff paying him a certain 
amount for improvements his application for 
delivery mere than three years from tb6 date 
of the decree is time-barred. RAMAPPA v. 
CHARDA BHATTA, 8 M.L.T. 251. 

(282) — Limitation — Decree ordering the 
defendant not to let rain ivaler fall on the 
plaintiff's la oil. —The plaintiff applied on the 
17th Deoember, 1898, to execute a decree dated 
the 12th December, 1895, which ordered the 
defendant to make such improvements in the 
roof of his building so that it should not project 
over nor let rain water fall on the plaintiff’s 


land. The lower appellate Court held that the 
application was not time-barred beoause the 
plaintiff could not have demanded immediate 
1 fulfilment of the decree and that time did not 
begin to run until the defendant had had 
reasonable opportunity of obeying the decree. 
Held , that the application was time-barred, 
because there was nothing in the decree which 
postponed the period of its execution and it 
was evidently intended to come into force at 
once as the plaintiff could have demanded its 
I immediate performance. SHIDLINGAPPA v. 

| DURDUNDEPPA, 2 Bora. L.R. 199. 

j (283)— Execution of decree, appl'.cation for, 

I on the last day of twelve years succeeding the 
date of decree — Civ. Pro. Code, s 230.—The 
applicant obtained a decree against the respon- 
' dent on the 11th April, 1895. He made 
several applications for execution from time to 
time. The last application was dated the 11th 
April, 1907, being the last day of twelve years 
succeeding the date of the decree. Held , that 
the application could not be granted. DEOKI 

Nandan v. Saiyed Nazir Hasan, 11 O.G. 
57. (6 M. 359, Not F. ; 18 A. 492, 21 A. 

155, R.) 

(284) — Limitation — Decree payable by instal¬ 
ments — Default inpayment of instalments—Act 
XV of 1877 <Indian Limitation Act\ s. 20 

— Civ Prc. Code, s. 257-A. — A decree for sale 
on a mortgage made the amount due there¬ 
under payable by instalments with a condition 
that if default were made in payment of any 
instilment, the decree-holder might execute for 
the whole amount at once. Default was made, 
and the decree-holder exercised his option and 
obtained an order absolute for recovery or the 
whole amount due under the decree. On the 
23rd of Fenruary, 1901 the decree-holder applied 
for execution in respect of the whole amount 
due and lor sale of the mortgaged property. 
That application was, however, dismissed on the 
15tb Mav, 1901, for default of prosecution. 
On the 1st July, 1904, the decree-holder again 
applied for execution. Held, that execution of 
the decree was barred bv limitation aod that 
decree-holder could not under the circumstances 
pray in aid two payments of Rs. 150 and Rs. 50 
alleged to have been received on the lllh of 
May, 1901, and the 15th of July, 1901 res¬ 
pectively. RHAGWAN Das v. JANKI. A W.N, 
1905. 268 = 28 A. 249. (16 A. 371, D.) 

(295)— Execution of decree — Limitation .— 

An application for execution of a decree made 
on 6th February, 1873, was rejected on the 
18th March, 1S73, as barred hy limitation, which 
order was set aside on appeal on the 2nd August, 
1873. The next application was on the 12th 
February. 1876. This application was struck 
off for default on the 21st June, 1876. Held, 
that the application of the 12th February, 1876 
was beyond time and barred by limitation. It 
was a fresh application and could not be regard¬ 
ed as a continuation of that of the 6th Febru¬ 
ary 1873. BHOLA DAT V. TCJBSHI SINGH, A. 

W.N. 1881, 47. 
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(286) —Execution of decree—Objection to exe¬ 
cution after order granting execution—Objection 
allowed by District Judge in appeal—Limitation. 
—A decree-holder applied to tho subordinate 
Judge for execution. The application was granted 
ex parte and the decree sent to the Collector for 
execution. Subsequently, and without apply¬ 
ing for a review of the order granting execution, 
the judgment-debtor filed an objection in the 
Court of the subordinate Judge that the decree 
was time-barred. The Subordinate Judge con¬ 
sidered the objection, but disallowed it. The 
judgment-debtor then appealed to the District 
Judge, who found that the decree was time- 
barred. The decree-holder then appealed to 
the High Court. Fhld % that though the proce¬ 
dure m the first instance was irregular, inas¬ 
much as the subordinate Judge should not 
have entertained the judgment-debtor’s appli 
cation at all, yet, the finding of the lower 
appellate Court was correct and could not be 
disturbed. THAKUR DAS v. GOBIND SINGH, 

A.W.N. 1891, 147. 

(287— Beng. Act VIII of 1869, a. 58— Exe¬ 
cution process — Limitation. —In execution of a 
decree for rent, dated 18th July, 1870, process 
was taken out on tho 21st April, 1873* aod on 
the 24tb October following, an order was pass¬ 
ed for tulubana to be deposited within seven 
days, but before that time expired (i e.> ou the | 
28th October), the case was struck off by an 
order, which though prima facie wrong, was 
not appealed against. The next execution pro¬ 
cess taken out was on the 6th December, 1873, 
Held that, as the last process, which was for a 
set-off, is not of the same nature as the first*, 
which was for attachment of property, it is not 
a carrying out of the former, and as the order 
of 27th October 1873 remains uncancelled, the 
decree is barred under the Rent Law, s. 58. 
SYUD AKRAM SHERE v. BABOO LALLJEE 
SINGH, 24 W.R. 16. (6 W.R. 84, F.B., R.) 

(298)— Order of Sudder Court — Execution — 
Motion to Privy Council to stay execution — 
Delay — Refusal by Privy Conned. —Motion to 
rescind oraer of the Sudder Court, at Madras, 
for the execution, of a decree pending an 
appeal, and to stay execution, refused ou the 
ground of the length of time that had elapsed 
from the making of the order and tho probabi¬ 
lity of its having been acted on in India. 
In re RAJAH BOMMARANJEE BAHADOOR, 5 
M.I.A. 298. 

(289) — Sudder Court , peremptory order to , 
for execution of Privy Council decree. —Peremp- i 
tory order of Julioial Committee for 8udder 
Court to oarry into execution order in Council i 
made on decree of Judicial Committee. In re 

Rajah Vassarkddy Lutchmeputty 
NAIDOO. 5 HU. 300 = 3 Moo. P.0. 115 = 1 

Sar. 446. 

(290) — Execution of Small Cause Court 
decree. —A decree of a Small Cause Court 
(mofussil) could be exeouted by it, at any place 
within the looal limits of the Distriot Court to 


Execution ot Decree — continued. 

-18.—Miscellaneous— continued. 

which it is subordinate. The matter should be 
dealt with under Ch. XIX of the Code of 1877, 
and 8. 648 has no reference to it. BADAN 

Babajea v. KALA Chand Bebajea, 4 C. 

823. 

(291)— Execution of decree-Construction 1129, 
when applicable. — Where it is admitted that 
the lands sued for were actully taken in exe¬ 
cution of a former decree and no question of 
identity remained to be decided, held that con¬ 
struction 1129 was strictly applicable. KlSHEN 
SOONDER ROY v. PROSUNNONATH Bhutta- 
CHARJEE, W R. 1864,208. 

Cases of execution of decree to be separately 
shown in the Monthly Statements, Nos. 2 and 

3. Cir. No. 34, dated the 11th September, 1866, 
6 W.R. Civ. Cir. Order, p. 7. 

Circulates Resolution of the Government of 
India regarding the execution, in Foreiga 
States, of decrees of civil tribunals of British 
India. Civ. Cir. Memo No. 4, dated 27th 
August, 1868, 10 W.R. Cly. Cir. 9. 

Directing a certain percentage to be deducted 
from proceeds of sales in execution, of decrees 
and oredifced to Government. Civ.'^Cir. No. 26, 
dated 5th September 1871. 16 W.R. Ciy. Cir. 9. 

Promulgates new rules concerning the levy 
of fees on sale of moveable and immoveable 
property in execution of deoree in Civil Courts. 

Cly. Cir. No. 19, 20 W.R, Rules and Orders 
of the H C . p. 9. 

Draws attention to provisions of Rent Law 
regarding execution of decrees in rent-suits for 
amounts not exceeding Rs. 500. Civ. Cir. Or. 
No. 18, dated 10th July, 1874, 22 W.R.. Cly. 
Cir. 7. 

Power of Court executing decree to refer to 
judgment, or award on which the judgment is 
based, to interpret decree— See ACT XXIII OF 
1871, 95 P.R. 1906 = 83 P.L.R. 1907. 

Liability of wafcer-advantage-rate to attach - 
menfe in execution of decree— See ACT XXIII 
OF 1871, s. 11, 96 P.R. 1906. 

Two or more 8ub-Judges having same looal 
jurisdiction—Transfer of execution case by post 
from one Court to the other—Jurisdiction- 
See ACT XXII OF 1887, s, 13, 13 C.W.N. 265 = 

4 Ind. Cas. 510. 

See Ben. ACT VIII OF 1869, s. 52, 7 C. 566 
= 9 C.L.R. 185. 

Stay of proceedings while estate declared 
enoumbeted—Limitation — See BEN. ACT VI 
OF 1876, se, 3, 12, 7 Ind. Cas. 787. 

Order in—Without jurisdiction, Effect of— 
See BEN. ACT J. OF 1879, ss. 136, 136, 137, 
144, 9 C.W.N. 956 = 2 C.L.J. 384. 

Right of a 16-anna proprietor to sell a 
mokarari tenure in execution of a deoree 
obtained against all tenants for rent— See BEN* 
ACT VIII OF 1885, s. 65, 32 C. 680. 
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Execution of Decree —continued. 

——18.— Miscellaneous — continued. 

See Ben. ACT VIII OP 1885, s. 65, 26 C. 
103 = 3 C.W.N. 38. 

^Application, subsequent to Act VIII of 1885 
(B.C.), for execution by assignee of merely the 
rent-decree passed before the Act—Sale by such 
assignee in execution of rent-decree obtained 
against recorded tenauts, effect of, as regards 
unrecorded co-sbar6rs— See BEN. ACT VIII OF 
1885, s. 148, cl. (7i), 1 C.L.J. 500. 

Judgment-debtor discovered to be dead, on 
date of application for execution — Application 
for substitution after expiry of period of limita¬ 
tion—See Ben. ACT VIII OF 18^5, sch. Ill, 
art. 6, 14 C.W.N. 971 = 12 C.L.J. 192 = 6 
Ind. Cas. 971. 

Mortgage of a zsmindari village—Court-sale 
in—Payment by mortgagee of proportionate 
share of peisheush—Mortgagee-purchaser not a 
zemindar to enforce acceptance of patta — See 
Mad. ACT VIII OF 1865, s. 3, 5 M. 145. 

Liability of emoluments of village offices to 
sale in—See Mad. ACT III OF 1895, s- 5, 28 
M. 84 = 14 M.L J. 468. 

Land suit—Costs allowed to defendants — 
Right of pro lorrna defendant, against whom 
proceedings were held ex parte —Revision— See 
PUN. ACT XVIII OF 1S84, s. 70 (1), (a), (5), 
196 P.L.R. 1905. 

Standing crops—Liability of, to sale in 
execution of decree —See PUN. ACT XIII OF 
1900, s. 2, cl. 3, (b and h), 14 P.R. 1905. 

Sale of ex-proprietary tenant’s interest in — 
See U.P. ACT XII OF 1881, s. 9, 2 A L J. 358 = 
A. W.N. 1905, 153. 

See U. P. ACT XII OF 1881, s*. 178, 179. 
180, 181, 192, 196, A.W.N. 1903, 183. 

Second application for—By attachment and 
sale of properties, only a small portion of the 
decree being realized by attachment and sale 
on the first application — Continuation of pro¬ 
ceedings—See U.P. ACT II OF 1901, sch. IV, 
A.W.N. 1906, 97 = 3 A L.J. 324. 

Civ. Pro. Code. Cb. XXXVII relating 
to reference to arbitration — Applicability there 
of to execution proceeding—See ARBITRATION 

—Reference to arbitration, 8 O.C. 263, 

Assignment of decree by some of decree- 
holders to one of them--Application by assignee, 
whether in accordance with law— See ASSIGN¬ 
MENT, 5 Ind. Cas. 120. 

Attachment of property in wife’s name — 
Benami — Onus of proof— See BENAMI TRANS¬ 
ACTION—General, 17 M.L.J. 339. 

Agreement superseding decree, applicability 
of s. 257-A, Oiv. Pro. Code, to —See ClV, PRO. 
CODE, 1882, s. 257-A. A.W.N. 1905, 57 = 2 
A.L.J. '683, 

Res judicata in execution proceedings— See 
CIV. PRO. Code, 1882, oh. VII, 139 P.L.R. 
1905. 


Execution of Decree — continued. 

-18.—Miscellaneous— continued, 

Application of s. 108, Civ. Pro. Code, to pro¬ 
ceedings in — See ClV. PRO. CODE, 1908, 
s. 2, O IX, r. 13, s. 104, O. XLIII, r. 1. 3 C.L. 
J. 276. 

No appeal lies from order of an appellate 
Court refusing stay of execution of decree under 
appeal — See ClV. PRO. CODE, 1908, ss. 2, 47, 
O, XLI, r. 5, 29 B. 71. 

See ClV. Pro CODE, 1908, S3. 10, 26, O. IV, 

r. 1, s. 47, 22 M. 256. 

See Civ. PRO. Code, 1903, s. 11, 3 S.L.R. 
133 = 4 Ind. Cas. 478. 

Previous order in—Effect of interpretation of 
decree— Res judicata — See ClV. PRO. CODE, 
1908, s. 33, 7 A.L.J. 190 = 5 lad. Cas. 210 = 32 
A. 210. 

Application by decree-holder for--Before reali¬ 
sation— Right of his representatives to rate¬ 
able distribution— See ClV. Pro. CODE, 1908, 

s. 115, O. XXI, r. 93, 3 M.L.T. 249. 

Re hearing —See Civ. PRO. CODE, 1908, 
s. 141, O. IX, r. 9, O. XXI, r. 103, 12 C.L.J. 6 
= 7 Ind. Cas. 241. 

Restitution of property sold in, reversed in 
appeal — Procedure —See ClV. PRO. CODE, 
1903, s. 144 (1), A.W.N. 1906, 315 = 4 A.L.J. 
19 = 29 A. 143. 

Execution of decree pending appeal — Revers¬ 
al of decree in appeal — Right to restitution — 
See ClV. PRO. CODE, 1903, ss. 144 (1), 47, 33 
C. 857 = 4 C.L.J. 192. 

Execution against surety—Notice to surety 
— Competency of Court to which decree is sent 
for execution to issue notice— See ClV. PRO. 

! CODE, 190S, s. 145, 29 B. 29. 

^ Against surety, for due performance of appel¬ 
late decree, whether to be proceeded against him 

1 in—Or bv way of separate suit— See CIV. PRO. 

I CODE, 1908, s. 145, O. XLI, rr. 5,10. 109, P.R. 

I 1906 = 1 P.L.R. 1907. 

^ Appeal against order in execution—Auction 
purchaser after institution added as respondent 
iu appeal— See ClV. PRO. CODE, 1909, O. I, 
rr. 8 (2), 10 (2), (31, (5), 11, O. XXII, r. 10, 
s. 141, 2 A.L.J. 516. 

Agreement to pay decree-debt in instalments 
—Formal order not drawn up under s. 210. Civ. 
Pro. Code, efbot of, on limitation as to— See 
Civ. Pro. Code. 1909, O. XX, r. n. 5 C.L.J. 

I 25. 

See Civ. Pro. Code. 190S. O. XXIII, r. 1, 
s. 141, A.W.N 1891, 124. 

Application for specification of share by metes 
and bounds in respect of a defective partition- 
deoree, whether amounts to application for 
See ClV. PRO. OODE, 1908, O. XXVI, rr. 13 
14, 47 P.R. 1906 = 86 P.L.R. 1907. 
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Execution of Decree— continued. 

-18.—Miscellaneous— continued. 

Decree of Revenue Court—Character of de¬ 
cree—Execution—Civil Court—Grant of tempo¬ 
rary injunction— See ClV. PRO CODE, 1908, 
O. XXXIX, r. 1, 9 C.L.J. 125 = 36 C. 262 = 13 
C.W.N. 791 = 1 lad. Cas. 933. 

Property of third person sold in execution— 
His remedy—Right to recover money erroneous¬ 
ly deposited under s. 310-A, Civ. Pro Code— See 

Contract act, 1372 , s. 72 12 C.W.N. 151. 

See CONTRACT ACT, 1872, s. 135, 9 O.C. 28. 

Direction in decree to pay extra Court-fee, 
effect of, on — See COURT PEES ACT, 1870, 
s. 11, 16 M.L J. 543 = 30 M. 32 = 2 M.L-T. 23. 

Plaintiff challenging a decree in execution of , 
which his property was attached — Value of 
suit— See COURT FEES ACT, 1870, soh. II, 
art. 17, cl. (1) 7 C.L.J. 36, P.C. = 12CW.N, 
179=10 Bom. L R. 1 = 5 A.L.J. 10=17 M.L.J. 
618 = 2 M L T. 506 = 35 C. 202=14 Bar. L.R. 
41 = 35 I«A. 22. 

Resistance to delivery of possession ^--Juris¬ 
diction of Civil Court to direct proseoution of 
obstructors under s. 476, Cr. P.C.—Jurisdiction 
of High Court to set aside the order directing 
prosecution under s. 622, C.P.C .—See Crim. i 
Pro Code, 1898, s*. 195,476 9 C W.N, 361 1 

= 32 C. 367 = 1 C.Ii.J. 161 = 2 Ct. L.J. 110. 

Power of executing Court to refer to judg¬ 
ment and other documents to interpret decree 
— Divergence between decree and judgment — 
Decree-holder to be directed to aoply for amend¬ 
ing the decree — Practice — See DECREE — 

Decree, Construction of, 60 P.w.R. 1909. 

See Deceee—Decree, Form of, 8 C. 357. 

Sale—Property purchased subject to a mort¬ 
gage— Purchaser’s right—See DECREE — MIS¬ 
CELLANEOUS, 35 C. 877. 

Right to recover losses and expenses contin¬ 
gent on an uncertain future even in— See DEC¬ 
REE—MISCELLANEOUS, 2 8.L.R. 33. 

Party to whom relief granted — Power to exe¬ 
cute — See Decree holder, 17 C.P.L.R 
178. 

See Decree-holder, 2 M. 216; 

See Estoppel—Estoppel by Conduct, 

6 W.R. Mis. 107. 9 C. 265=9 1.A. 147, P.C. 

Right declared by decree — Execution of 
decree barred—Right, remains though remedy 
gone—See EVIDENCE ACT, 1872, s. 116, ll 
Bom. L.R. 1G93. 

Judgment-debtor’s partner’s bid not aocepted 
on first day of sale—Subsequent understanding 
between partner and the decree-holder not to 
bid against each other and that partner would 
get property for decree amount— Property pur¬ 
chased by decree-holder— No fraud by decree- 
holder to justify cancellation of sale — See 

Fraud—Effect of fraud, 13 C.W.N. 18 = 

4 M.L.T. 421 = 9 C.L.J. 244 = 36 0. 226=1 Ind. 
Gas. 158. 


Execution of Decree— continued. 

-18.—Miscellaneous— continued. 

Son’s right to raise the question of the lega¬ 
lity of debt in execution proceedings — See 

Hindu law— debts, 147 P R. 1907. 

See Hindu Law— Inheritance, 5 W.R. 

161 . 

Attachment of Hindu son’s interests in— 
Obtained personally against father—Liability 
of such interests to attachment— Ste HINDU 
Law—Joint Family, 27 A. 16, F.B. = l 
A.L.J. 310 = A.W.N . 1904, 151. 

Suit against Hindu father and his undivided 
son—Son exempted—Liability of ancestral pro¬ 
perty in execution of decree— See HINDU LAW 
—JOINT FAMILY, A.W.N. 1906, 137 = 3 A.L.J, 
433. 

See Hii*duLaw—Maintenance, 18 W.R. 
473. 

Question whether property, subject of mort¬ 
gage decree, belongs to judgment-debtor or 
stranger to be tried in regular suit and not in 
execution — See HINDU LAW—WILL, 8 C.L.J, 
20 . 

Sc * Husband and wife, 4 C. 140 = 2 C.L. 
R. 431. 

Suit for injunction restraining execution of 
decree — See INJUNCTION—SPECIAL CASES, 
IS M. 338. 

See Injunction—Special Cases, 3 C.L, 

R. 421. 

Necessity for furnishing seourity where judg¬ 
ment-debtor has once applied to a proper Court 
for insolvency— See INSOLVENCY — INSOL¬ 
VENCY under Civ. Peo. Code, 9 O.C. 42. 

Decree—Execution—Postponement of sale— 
Condition for payment of interest no decreed 
—Execution of decree for interest — See IN¬ 
TEREST— Oases where interest was not 

SPECIFICALLY PROVIDED FOR, 7 M. 400. 

See Interest—Cases where interest 

WAS NOT SPECIFICALLY PROVIDED FOR, 
5 W.R. Mis. 20. 

Civ. Pro. Code, s. 583—Court’s inherent power 
to undo a wrong committed in execution and 
to order restoration of wbat was taken in the 
commission of the wrong— See JURISDICTION 

of Civil Courts, 2 C.L.J. 537^=9 C.W.N. 

381. 

Wajib-u!-arz — Permission to tenants to 
transfer only the materials—Sale of house in 
execution of decree—Rights of purchaser— See 

Landlord and Tenant— Transfer of 
tenant’s interest, io O.C. 4. 

Knowledge of judgment-debtor of execution- 
proceedings— Confirmation of sale—Judgment- 
debtor’s omissiou to object., efleofc of— See 

Landlord and Tenant—Miscellaneous, 
9 C.W.N. 972. 

Disability of some of joint judgment-credi¬ 
tors when time begins to run for applying for 
execution of decree—Limitation— See LIMITA¬ 
TION ACT, 1908, sa, 6, 8, 9 O.O. 269. 
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Execution of Decree —continued. 

18.—Miscellaneous— continued . 

Application for execution — Some only of 
judgment-creditors affected by disability—Sec 
Limitation act, 1908, ss. 6, 8. 27 A. 67. 

Death of decree-holder pending stay of— 
R’gbt of minor to revive—Limitation — See 
Limitation act, 1908, ss. 6, 8, li C.W N. 
831. 

One of several decree-holders a minor—Ex¬ 
tension of time—Minor’s right to execute whole 
decree See LIMITATION ACT, 1908, ss. 6 8 
7, 7 C.L.J. 308. 

Joint decree-holders—Decree barred against 
one if barred against both—Joint execution— 
Creditors—C.P.C., 1882, ?. 211 — See LlMITA- 1 
TION ACT. 1908, ss. 6, 8,7, 25 M. 431, F. B. 

= 12M.LJ. 166. 

9 

0 

Release of judgment-debtor from jail for non- * 
payment of subsistence money cannot give a 
fresh starting point— See LIMITATION ACT, 
1908, ss. 6, 8, 7, art. 182, 72 P.L.R. 1906. 

Insanity of decree-holder when cannot save 
limitation— See Limitation act, 1908, ss. 

6 , 8, 7, art. 182, 72 P.L.R. 1906. 

See Limitation act, 1908, ss. G, 8, 7, 
art. 182, 13 M. 23S. 

La^t application by a deceased adult decree- 
holder— Present application by deceased’s son, 
a minor, beyond three years frem the 
deceased’s last application — Subsequent dis- 
abslitv and iuitial disability—Limitation — See 

Limitation act, 1908, ss. 6, 8, 9, art. 182, 

29 B. 68. 

See Limitation act, 1908, s. 14, A.W.N. 
1881, 3. 

Applicability of s. 19 of the Limitation Act 
to proceedings in — Sec LIMITATION ACT, 1908. 
s. 19, 3 C.L.J, 347. 

Application by judgment debtor for post¬ 
ponement of sale and consent of decree-holder 
thereto not ‘ an application by decree-holder,’ 
within the meaning of art. 179, Limitation 
Act, 1877, giving a fresh start of limitation— i 
Acknowledgment of liability and part-payment 
of principal do not serve to give an extension of 
limitation — See LIMITATION ACT, 1908, ss. 19, 

20 , art. 182, 28 M. 40. 

Compromise to have rest of decree executed 
at future time—Step-in-aid of execution — 
Acknowledgment —See LIMITATION ACT, 1909, 
s. 19, art. 182, 6 Ind. Cas. 366. 

Process server demanding money from decree- 
holder— Complaint to the Court by decree- 
holder— Process server prosecuted but acquitted 
—Whether malicious prosecution— See MALI¬ 
CIOUS PROSECUTION, 6 A.L.J. 500 = 2 Ind. 
Cas. 355. 

Execution of deoree—Mesne profits, right to, 
not specifically awarded — See MESNE PROFITS 

—Suits for mesne profits and assess¬ 
ment IN EXECUTION, 3 C. 720 = 2 C.L.R. 75. 


| Execution of Decree— continued. 

-18,—Miscellaneous— continued. 

Mortgage decree, whether attachment neces¬ 
sary for the execution of—Attachment of 
property—Application for removing attachment 
Civ. Pro. Code, s. 278— See MORTGAGE— 

General, 4 L. B.R. 92 = 14 Bur. L.R. 201 . 

•• 

Property sold subject to mortgage—Right of 
auction purchaser to question validity of mort- 
I gage-See MORTGAGE—GENERAL, 7 A.L.J. 
199 = 5 Ind. Cas. b74. 

; Contribution by reason of mortgaged property 
purchased by deoree-holder is to be worked out 
in a separate suit and not in — See MORTGAGE 

—General, 4 C L J. 573 = 34 c. 13. 

Sale-certificate—Vagueness in description — 
Effect— See MORTGAGE—REDEMPTION, 7 M. 
L.T. 191 = 5 Ind. Cas. 935. 

Sec Mortgage—Redemption, 16 B. 243. 

Sale in — Of mortgage-decree—Purchase by 
mortgage of equity of redemption prior to sale 
in—Conveys no title—See MORTGAGEE -SALE 
OF MORTGAGED PROPERTY, 9 C.W.N. 225, 
P.C. = 32 C. 198 = 2 A.L.J. 190. 

See Mortgage—Miscellaneous, 4 C. 

789 = 3 C.L.R. 396. 

See PARDANASHIN WOMAN. 7 C. 19 = 9 C.L. 
R. 25. 

See Partition—Miscellaneous, a.W.N. 

1884, 215. 

Fraudulently causing a decree to be executed 
— See PENAL CODE. I960, s. 210, 88 P.L.R. 
1902. 

R;ebt to pre-empt property sold in — See PRE¬ 
EMPTION — Miscellaneous, 203 P.L.R. 
1910 = 8 Ind. CiS. 777. 

See Presidency Small CausesCourts 

act, 1982. e. 31, cl. (bj 9 14 O.W.N. 662 = 6 Ind. 
Cas. 97 = 37 C. 574. 

See Privy Council, practice of— 
Question of fact, 17 W.R. 340. 

Judgment-debtor in jail—Power of Insol¬ 
vency Court to release him—See PROVINCIAL 
INSOLVENCY ACT, 1907, s. 13, 30 P.L.R. 
1910. 

Decree passed by Munsiff in exercise of Small 
Ciuse powers —Transfer to regular side for 
execution — Necessity for application — See 

Provincial small Cause courts act, 

1SS7, s. 27, 3 P.L.R. 1905^ 

Order directing sale of property in the hand? 
of a Receiver hr*s the effect of discharging the 
Receiver—S <e RECEIVER. A.W.N. 1905. 110. 

Sale in execution of decree for share of rent 
—Effect— See BEN. REG. VIII OF 1819, g. 6, 

8 C.L.J. 554. 

Transfer of execution to Collector—Reference 
by Collector to District Judge—Order of Dis¬ 
trict Judge — Government order rescinding 
notification empowering Collector to exeoute 
decree— See MAD. REG. V OF 1804, s. 35, SO 
M. 193. 
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. 5 Execution of Decree —continued. 

— 18.—Miscellaneous — continued. 

Decree of Village Munsiff — 8ile of immove¬ 
able property in execution— See MAD. REG. IV 
OP 1816, a. 30, 7 M. 220. 

Decree against Head of a Mutt in suit on a 
pronote binding on successor at the time of 

—See Religious Endowment, 16 M.L.J. 
415 = 29 M. 553. 

Decision in, in prior suit—Whether operates 
as res judicata in subsequent suit —See RES 
JUDICATA—PARTIES. 6 Iod. Cas. 229 = 8 M. 
L.T. 33 = 20 M.L.J. 546 = 33 M. 483. 

Decree declaring wife’s right to future 

residence and maintenance—Whether relief 

« 

can be granted in execution proceedings — See 

Restitution op Conjugal rights, i SL. 

R. 184. 

Compromise decree—Conditions restraining 
alienation— See DESTRAINT ON ALIENATION, 
10 O.C. 136. 

. See Right op occupancy—Transfer of 

RIGHT, 10 C. 547. 

Execution proceedings subsequent to trial of 
tbe suit are not judicial proceedings — See 
SANCTION TO PROSECUTE, 35 C. 133. 

Suit for refund of assets paid in execution of 
decree— ‘See SMALL CAUSE COURT, MOFUSSIL, 

Jurisdiction of —General, 9 M. 250 . 

See 8MALL Cause COURT, PRESIDENCY 
TOWNS JURISDICTION OF—GENERAL, 26 C. 
778 = 4 C.W.N. 590. 


Execution of Decree— ooneluded. 

-18. —Miscellaneous— concluded . 

Property not liable to be sold in execution of 
decree—Separate suit to be brought under s. 67 

—See Transfer op Property act, 1882, 
BS. 67, 9y, 100, 22 C. 859. 

Neoessitv to have a decree under 3 . 98 of the 
Transfer of Property Act made absolute before 
— See TRANSFER OF PROPERTY ACT, 1882, 
ss. 88, 89. 8 O.C. 75. 

Limitation -Pendency of application—Duty of 
Court on receiving application for order absolute 

— See Transfer of Property act, 1882, 
es. 88, 89, 1 M.L.T. 294 = 16 M.L.T. 503. 

Decree under s. 89, Transfer of Property Aot 
—Application for order absolute for sale — 
Whether application for execution of decree— 

See Transfer of . Property act, 1882. 
88. 89,89, AAV.N. 1908, 103 = 5 A.L.J, 272 = 30 
A. 218. 

Execution-gale in violation of s. 99 of the 
Transfer of Prooerfcy Act—Confirmation of gale, 
effect of — See TRANSFER OF PROPERTY ACT, 
1882, s. 99, 2 A L.J. 123. 

Execution of simple money decree, sale in 
pursuance of—9. 99 of tbe Transfer of Property 
Act, effect of, before and after such gale— See 
TRANSFER OF PROPERTY ACT, 1882, a. 99, 
A.W.N. 1909, 49 = 5 A.L.J. 121 = 30 A. 146. 

Bale in exeoution — Money-decree in favour of 
mortgagee—Sale of mortgaged property in exe¬ 
cution of—Sale void as contravening s. 99 of the 
Transfer of Property Aot— See TRANSFER OF 
PROPERTY ACT, 1892, s. 99, 67, 33 C. 283. 


Order passed in--Under Act I of 1879 /Bengal), 
no second appeal lies from an — See SFECIAL 

or Second appeal—General, 10 C.W.N. 
294 = 33 C. 378. 

Injunction restraining defendant from exe¬ 
cuting his decree — See SPECIFIC RELIEF 
ACT, 1877, ss. 54, 56, 6 Ind, Cas. 444= 14 
C.W.N. 878=12 C.L.J. 86 = 37 C. 731. 

By creditor having notice of bis debt being 
inoluded in the insolvent’s schedule—Liability 
of creditor for costa of insolvent—See ST. 11 
AND 12, VIC., C. 21, ss. 7, 27, 48, 49, 8 M.L.T. 
202 = 7 Ind. Cae. 801. 

By a aurvivor of two joint deoroe-holder 3 — 
Heir of a decree-holder, right of, to execute 
decree— See SUCCESSION CERTIFICATE ACT, 
1889, e. 4, 10 0.0. 378. 

Jurisdiction of execution Court to question 
validity of decree— See SUCCESSION CERTIFI¬ 
CATE ACT, 1889, s. 4, 145 P.L.R. 1906. 

Exeoution of decree for rent due — Third 
person’s property unintentionally sold in exe¬ 
cution—Plaintiff omitting to notify that goods 
were his—Plaintiff’e conduct no estoppel— 
See Tort, 129 P.R. 1908. 

See Transfer of Property act, 1882 , 
ss. 67, 99, 22 C. 903. 

Consent deoree ordering money to be paid by 
instalments and creating charge on property — 


Execution Creditor. 

See Decree-Holder. 

Execution Proceedings. 

See Execution of decree. 

(1) — General Clauses Act, s. 6 —Execution 
proceedings .— The provisions of s. 6 of the 
General Clauses Act operate on proceedings in 
execution of decrees. THAKUB PRASAD v. 
AHSAN A LI, 1 A. 658. FB. (2 B. 146. Appr.) 

(2) — Civ. Pro. Code , 1882, s. 295 — Marshal¬ 
ling—Equality . — Execution * proceedings are 
essentially proceedings in which equitable 
principles of fairness and equality should pre¬ 
vail. A decree holder who has but one fund to 
go against is entitled to ask, on the general 
equitable prinoipio of marshalling, that another 
decree-holder who has to funds two go against, 
should go first against the fund which he alone 
can attach, and only share reteably in the fund 
common to both, as creditor for the amount of 
the debt which will then be unsatisfied. NlM- 
BAJI TULSIRAM v. VADIA VENKaTI, 16 B. 
683. 

(3) —Civ. Pro. Code (Act V of 1909), ss. 50, 
52, 53 —Execution proceedings commenced under 
the old Code — New C de enforced pending those 
proce°dings^Procfed%ngs to be governed by the 
new Code—Objections under the new Code, Par¬ 
ties to avail of .—The new Civ. Pro. Code having 
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Execution Proceedings —continued. 

come into operation during the pendency of 
certain execution proceedings, the proceedings 
are governed by the new Code. No one has a 
vested right in the procedure law, and the law 
of procedure having changed pendente lite it 
must be followed, so far as tbe questions of 
procedure are concerned. The parties to execu¬ 
tion proceedings oan raise all those questions 
which they are entitled to raise under the new 
Code, but which they could not raise under the 
old Code. JNDARJIT v. SHEIK ARSHAD ALI, 

4 Ind. Gas. 492. 

(4) —Execution proceedings—Nominal party — 
Proceedings cannot be revived. —Execution pro¬ 
ceedings taken out against a person, in which 
suoh person is nominally a party are of no effect, 
and they cannot, in any proper sense of the 
term, be revived as against such person. 

Muhammad tsmail Khan v, rashid-un- 
NISSA, 8 A.L.J. 1277. 

Striking off of execution proceedings — Review 
—See Civ. Pro. Code. 190S, s. 141, 10 C. 539. 

See Limitation Act, I90i, s. 19, 8 C.W.N- 
470. 

See LIS PENDENS, 22 B. 939. 

Execution Sale. 

See SALE — SALE IN EXECUTION OF 
DECREE. 

Execution, Supreme Courts Act. 

See ACT VI OF 1855. 

Executive Government. 

Ultra vires act of an, is a nullity —See 
Limitation act, 1903, art. 14. 7 Bern. L.R. 
497 = 29 B. 480. 

Executor. 

Se* administrator. 

See Civ. Pro. Code, 1903, O XXXI, rr. l 
to 3. 

See Hindu Law—Will. 

See Hindu Wills act. 

See Mahomedan Law—Will. 

See Probate. 

See Probate and administration act, 
1861. 

See Succession act. 

See Will. 

(1 )—Person not bound to accept office of exe¬ 
cutor gratuitously — Acceptance of office of execu¬ 
tor. —No person is bound to accept the office 
and discharge the duties of the executor gratui¬ 
tously. Acceptance, by a person, of the office 
of an executor, aDd performance by him of 
duties as suoh, is sufficient consideration for a 
contract to pay him remuneration therefor. 

Narayan Coomari Debi v. Shajani Kanta 
CHATTEBJEE, 22 C. 14. 


Execu tor —cont inued, 

(2) —Executor and trustee , Difference between* 
— The true position, powers and duties of an 
executor are essentially different from those of 
a trustee. HARA COOMAR SIRCAR v. DOOR- 
GAMONI DASI, 21 C. 195. 

(3) —Liability of Receiver , executor and trus¬ 
tee, contrasted. — A Receiver occupies a position 
towards the estate in his hands different from 
that of an executor or trustee. A Receiver acts 
through the Court. His acts are virtually the 
acts of the Court. Executors or trustees, not 
acting through nr under directions of the Court, 
do not and cannot, under ordinary circum¬ 
stances, create obligations bindinp on tbe estate 
in favour of creditors. MOHARI BlBI v. SYMA 

BIBI, 30 C. 937 = 7 C.W.N, 799. 

(4) — Executor by implication under a will .— 
A person directed to receive and pay the testa¬ 
tor’s debts and to get in and distribute his 
personal estate, though not expressly appointed, 
an executor by the will, is an executor by 
implication under the will. In the matter of 

Monohur Mookerjee, 5 C. 756 = 7 C.L.R. 
228. [R., 26 B. 571, 6 C.L.J. 453.J 

(5) —Executor or administrator under will or 
Khoja , Position of , when given powers for 
payment of debts — Cutchi memons —The 
powers of the executor or administrator of a 
Khoja as of a Cutchi Memon are generally 
limited to recovering debts and seouring 
debtors paying the same. But, where the Will 
of a Khoja gives full powers to the administra¬ 
tor for payment of debts, such administrator 
with the will annexed succeeds to those powers, 
occupying, therefore the same position as an 
English executor or the manager of a joint 
family as regards the matter of hi* represent¬ 
ing, in a suit by a creditor, all the persons 
interested in such estate. AFMEDBHOY 
HUBIBHOY v. VOLLEEBHOY CASSUMBHOY, 

6 B, 703. 

(6) —English la w procedure whm executor 
claims as legatee — Applicability to India. — Tbe 
procedure by which an execu or of a will is 
obliged under the law, as he is in England, to 
shed his character of executor before he can 
appear in his knew character of legatee is one by 
no means applicable to, nor is it necessary to 
indroduee it into this country. MUSSAMMAT 

PAGOON v. Chowdhry ZUHOORUL HAQ, 13 

W R. 69. 

(7) — Executor. Incompetency of , to create 
charge over test ltor’s estci’c —Where the estate 
of a testator had been released by a separate 
deed for the purpose executed by a creditor 
holding a mortgage over tbe estate, it would 
not be competent for an executor appointed 
under the Will to charge tbe estate by means 
of any new contract in respect of the dues to 
suoh creditor. OASSIBAI v. RANSORDAS 
HANSRAJ, 4 B. 5. 

(8) — Executors , Rower of , to mortgage 

Probate and Administration Act (V of 1881), 
s 90.—Where the material clauses of a will were 
as follows “ I have certain personal debts. 
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In order to pay off the said debt, the exeoutors 
Bhall sell, mortgage or pledge, or demise pro¬ 
perties of my estate and they shall pay off the 
said debts from the proceeds. If the executors 
desire to sell the immoveable properties . . 

in order to purohase more profitable properties, 
they shall be competent to do that even,” held 
“that these clauses do not imply a limitation 
on the powers of the executors to mortgage the 
property of the testator for purchasing other 
properties and not for paying off his debts.” 

Rajani Nath Mukhopadhyaya v. Ram- 

NATH MUKHEBJI, 3 C.W.N. 483. [F., 8 

C.W.N. 362, 3 O.L. J. 260.] 

(9) — Executors , power of , to mortgage testa¬ 
tor's properties—W til, Construction of .— Where 
a will oontaioed the clause “the executor shall 
pay all my debts . . . ; if there be any 
difficulty in praying off the debts from the 
money due to me, the executor shall either sell 
the whole or a portion of my estate, or make 
any other settlement of the estate such as putni 
or durpy,tni , etc., and shall pay off my debts 
from the consideration thus acquired.” Held, 
that upon 6Uoh authority, the exeoutor had no 
power to mortgage any portion of the testator’s 

estate. Kanti Chandra Chattopadhya v. 
Kristo Churn acharjee, 3 C W.N. 318. 

[Expl. % 3 C.L.J. 260 ; D., 8 C.W.N. 362.] 

(10) Will—Power of executor under will — 
Indian Succession Act (X of 1865), s. -Mort¬ 
gage—Power of sale. —Executors under a will 
have, under s. 269 of the Indian Succession 
Aot, 1865, which makes no difference between 
moveable and immoveable property, power to 
dispose of the property of the testator, either 
wholly or in part, in such manner as they think 
fit. After the Indian Succession Act came into 
operation, an Englishman domiciled in India 
made a will charging his lands with the payment 
of his debts. After his death, the executors 
under the will borrowed moneys from a Bank 
for the purpose of discharging the debts incurred 
by them in the administration of the testator’s 
estate, and gave to the Bank a bond for the 
re-payment of such moneys. On the same date, 
the exeoutor conveyed to the manager of the 
Bank, as security for the debt created by their 
bond, all their right, title and interest in 
oertain estates of the testator, giving him at 
the same time a power of sale. On the same 
date, again, the executors executed another 
instrument, whereby they constituted the 
manager of the Bank for the time being, their 
true and lawful attorney for them and in their 
names, to sell the estates and do all acts 
necessary for effecting the same. Default 
having been made in the payment of moneys 
due by the executors, the manager of the Bank, 
in the exorcise of the power given to him by the 
executors, and aB their attorney, sold the estates 
to a oertain person. The purchaser, being 
resisted in trying to get possession by a legatee 
of the testator, sued the legatee and the exeou- 
tors for the declaration of his right to, and for 
the possession of, the estates purchased by him. 
The legatee contended that the executors had 

a nr—39 


I no power to confer a power of sale. Held 
( Stuart , J. % dissenting ), that the executors 
have, under s. 269 of the Indian Succession 
Act, authority to confer a power of sale, and 
that the sale made by the manager of the Bank 
in virtue of such power conferred a valid title 
and operated to convey the property to the 
purchaser. A. L. SEABE v. Brown, 1 A. 710, 

(11) Mortgage by executor — Validity. —For 
saving the estate of a testator from'sale in 
execution of a decree against him, his exeoutor 
mortgaged the tessatoc’s property for raising 
funds to pay off the decree debt. The mort¬ 
gagee sued to enforce his olaim against the 
estate. Held , that the faot that there were 
funds to pay off the decree debt without effecting 
the mortgage would not render invalid the 
plaintiff’s olaim against the estate, unless there 
was good reason to infer that the exeoutor knew 
of those funds, or might have known of them 
if he had exercised ordinary diligence in making 
enquiries on the point. KALEE NARAIN Roy 

Chowdhry v. Ram Coomar Chand, W r 

1864, 99. • ,K ‘ 


pussea for minors by executor and 
guardian—Agreement on attaining majority to 
P?V by instalments—Estoppel from disputing 
liability. Appellant who carried on business as 
banker alleged that she had made large pay¬ 
ments for the respondents, during the time 
that they or some of them were minors in 
respect of jumma of revenue due to the Govern¬ 
ment from a Zemindari belonging to them. 
For these sums, the respondents on taking pos¬ 
session of their Zemindari, bad given a kist- 
bundee or engagement to pay the amount by 
instalments ; and. for one of the instalments so 
secured, the action in this case was brought. 
These advances were alleged to have been made 
at the instance of the exeoutor and guardian of 
the minors, and the circumstances were such 
that if the respondents had instituted a suit to 
take the accounts of the guardian, and, charg¬ 
ing collusion between him and the appellant, 
had investigated the transactions which had 
taken place, it might have appeared that there 
was no such sum as was claimed by the appel¬ 
lant justly due to her. The Sudder Court 
decided in favour of the respondents, resting 
their judgment on the ground that no adjust¬ 
ment of aooounts had taken place to asoer 
tain the balance really due to the appellant 
before the kietbundee was granted. On appeal, 
the Judicial Committee was of opinion that the 
objection could not, under the oircumstanoes 
prevail. The respondents oould not be permit- 
ted after the death of the guardian to dispute 
the hability for payment of the debt which they 
naa deliberately undertaken to pay. GHOBAB 
KHOONWDRREE BEBEE v, E8HUR CHUNDEY 

2W.R., P.C. 47 = 8 M.I.A. M7. 
[R., 2 B.Ii.R. O.C. 11.] 

(13) Also residuary legatee—Mortgage by — 
Legatee's right to impeach—Legacy charged on 
immoveable property—Priority — Notice—Cons¬ 
tructive notice — Delay — Consent. —A mortgage 
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by an executor, iwho is also residuary legatee, 
to seoure his private debt, though valid as 
against creditors, may be set aside, even at the 
suit of a pecuniary legatee ; for, the nature of 
the claim of a legatee may be ascertained from 
the will, whereas, if a reasonable time has elaps¬ 
ed since the death of the testator and then the 
executor deals with the residue a3 his own, 
the purchaser may, in the absence of notice to 
the contrary, assume that the debts have been 
paid or that there are other assets for payment 
of the debts, if any. When the mortgage was 
executed years after the time fixed in the will 
for payment of the legaov and the legacy had 
remained unpaid, the lapse of time was a cir¬ 
cumstance that might be taken into considera¬ 
tion in determining whether the executor wa9 
acting with the consent of the legatee. Held , 
that in the oircumstances of the present case 
the rights of the patties remained unaffected 
by the delay. THE BANK OF BOMBAY v. 
SUBEMAN SOMJI, 12 C W.N. 993, P C , 4 M.L. 
T. 201 = 18 M.L.J. 435-5 A.L.J. 661 = 10 Bom. 
L.R. 1063 = 8 C.L.J. 343 = 33 B. 1-1 I«d. Caa. 
369 = 33 I. A. 139. 

(14)— Disposal cf property —Rights of creditors 
or legatees— Executors applying testator's pro¬ 
perty for their own private purposes—Mortgage 
by an executor 7vho is also a residuary legatee 
—Mortgage from an executor who is residuary 
legatee , claims as between .—In not investigating 
the title under wbioh he takes, a person is 
ordinarily guilty of great and oulpable negli¬ 
gence which disentitles him from defeating 
claims that would have oome to bis notice had 
he exercised reasonable care. The ignorance 
arising from abstention to make the ordinary 
investigations and inquiries cannot better his 
position. In India there is no distinction as 
there has been in England between moveable 
and immoveable property in so far as it relates 
to the power of executors to dispose of property 
administered by them. Executors have lull 
power of disposal over their testators’ estate 
and generally speaking neither creditors nor 
legatees oan follow assets aliened for value in 
exeroise of that power. Ho strong is this rule 
that the alienees for value are safe in their title, 
though the alienation was for a purpose foreign 
to the will, if they took without notice of this 
vice. But if the alienees take with notice, then 
they are in no better position than the execu¬ 
tors from whom they claim, and the assets 
oan be followed in their hands both by creditors 
and by legatees, who have been prejudicially 
affected. Where exeoutors dealt with assets 
not for the purposes of the will, but applied 
them to their own private purposes, a person 
taking the assets with knowledge that they 
were so applied, is a party to the devastation, 
and the assets in his hand could be followed by 
pecuniary legatees prejudiced by the improper 
dealing of the assets. A mortgage, by an 
executor, who is also a residuary legatee, to 
secure his private debt may be set aside even 
at the suit of a pecuniary legatee for the 
nature of the claims of legatees, they taking 
under the will, may be ascertained ; but as to 


creditors, it is different ; if a reasonable time 
has elapsed since the death of the testator, and 
then the executor deals with the residue as his 
own, the purchaser may, in the absence of 
notice to the contrary, assume that the debts 
have been paid, or that there are other assets 
for payment of the debts, if any, therefore, the 
mortgagee would be safe as against creditors. 
In deciding between the conflicting claims of a 
pecuniary legatee and a mortgagee from an 
executor who also is legatee, the question seems 
to binge not so muoh on the oharaoter of the 
disposition, as upon whether the oiroumstanoes 
justified the inference that the mortgagor was 
in possession as legatee and not as exeoutor. 

Goobam Hoosein v. Bank of Bombay ; 
SOOLEUAN v. Rahimtulla, 7 Bom.L R. 407; 
Confirmed on appeal, 10 Bom. L.R. 1063. 


(15) — Administration of estate—Directions to 
continue trade—Due course of administration 
—Selling or mortgaging testator's estate—Notice 
— Payment of legacies—Agent of mot tgagor and 
mortgagee — Conveyance—Estate vested in differ¬ 
ent capacities. —Where a testator by his will 
empowers his executors to “continue to carry on 
trade and business” in the testator’s name, the 
exeoutors are thereby not empowered to embark 
upon any new enterprise so as to affect the 
rights of others derived under the will but only 
to continue his business. An executor has 
authority to sell or mortgage the property of 
the testator in due course of admistration 
and give a complete title, free from the oharge 
or trust, to a purchaser or mortgage. Such a 
purchaser or mortgagee, therefore, is not bound 
to enquire whether the legacies charged on his 
estate by the testator had been paid and he 
must be presumed to have acquired a free, 
complete and valid title unless it is clearly 
proved that be had express or constructive 
notice that a certain other person had olaims 
against the estate and the executor was acting 
in breach of the trust. A purchaser from an 
executor is neither entitled nor bound to inquire 
whether debts or legacies charged on the testa¬ 
tor’s estate have been paid or not and without 
such inquiry he can obtain a good title. 
Similarly a purchaser or mortgagee from an 
executor who is also devisee is not bound to 
inquire whether legacies or debts charged on 
the estate have been paid or not. Where a 
person, who aots as agent both of the mort¬ 
gagor and the mortgagee in a transaction, acts 
fraudulently towards the letter by not disclosing 
to him the flaw in the title, the latter is entitled 
to 6ay that the agent’s knowledge should not 
be imputed to him and used to his prejudice. 
When a person having several estates and ip* 
terest in the denomination of land joins in 
conveying all his estates and interests^ in the 
lands to a purchaser, every estate and interest 
vested in him will pass by that conveyance, al¬ 
though not vested in the oharaoter in which he 
became a party to the conveyance. SOOBEMAN 
v. RAHIMTUBA, 6 Bom. L R. 800. 

(16) — Power of executor under will Money 
borrowed on pro-note—Charge on estate* In 
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the absence of any special power given by the 
Will, an exeoutor cannot render the estate 
,liable for moneys borrowed by him for the 
purpose* of the estate. RAMANATH PAUEi V, 

Kanai Lai, Dey, 7 C.W.N. 104. ( Farhall v. 

Farhall, L.R. 7 Oh. 123, R k ) 


(L) Debt contracted by one of several 
executors Diability of estate—Personal liabi¬ 
lity. Upon a contract of borrowing made by 
an exeoutor after the death of the testator, the 
executor is only liable personally and oannot be 
sued as exeoutor so as to get execution against 
the assets of the testator. In a Buit on a 
promissory note given by only one of several 
executors, after the death of the testator, for 
goods apparently supplied to the estate, held , 
that the estate of the testator ia not liable for 

it, Debendra Nath Biswas v. Hen 
Chandra Roy, 31 c. 233 = 7 C.W.N, 133 (n 

T £' G *’ 198 » 31 P R, 1906 = 

133 P.L.R. 1906.] 


(18) — Omission to appoint executor —High 
of Court to appoint executor—Tenor of the wil 
taken into consideration. — On a testator’* 
omission to appoint an executor under his will 
it is competent for a Court to appoint a* 
executor the person who, it would appear frcir 
the tenor of the will, the testator contemplated 
should be executor. In the goods of COURJON 
23 G 63. [R. t 6 Bom. L.R. 78, 1 N.L R, 
164.] (In the goods of Punchard , L.R. 2 P, 
and D. 369 (1872) ; In the goods of Adamson , 
L.R. 3 P. and D. 253 (1875), F.) 


{*9) Liability of executor for devastavit by 
co-executor.—Held per Norman , J. (Phear , J., 
dissenting) that an exeoutor who takes no 
share in the administration of his testatrix’s 
estate is nevertheless liable for the loss occasioned 
by bis co-executor neglecting to get in the assets. 
Pei Phear. J. In order to make one executor 
liable for devastavit committed by bis oo-exe- 
cutor, there must be a distinct allegation in 
the plaint that the devastay it has been commit- 
ted by the oo-exooutor to the knowledge of the 
executor. GREENWAY v. HOGG, Bourke A 
O.C. lll = Cor. 97. ’ * 

(20 )—Liability of executor for devastavit.— 
An exeoutor will not ba held liable for devasta- J 
vit if the will was so framed as to mislead him. 

Hogg v. Greenway, 2 Hyde 3. 

{21) Will — Trust—Executor — Investment — 
Shares—Conversion — Liability of an executor 
in Bombay to make good loss occasioned to estate 
by hie neglect to convert the s/iares owned by his 
testator. —The rules and dtoisiooB of the English 
Court of Chancery regarding the duty of an 
executor to oouvert, in the absenoe of a special 
direction to that effect in the will, do not, 
without great qualifications, apply in the High 
Court of Bombay ; and the Supreme and High 
Courts of Bombay have not, by any general 
rule or uniform practioe, adopted any Govern¬ 
ment seourity accessible to a private exeoutor 
or trustee in suoh manner as to form an 
authoritative guide to him in the management 
of the property. The will of a Portuguese 


Executor — continued . 

testator did not give any special direction for 
conversion, or any sufficient indication of an 
intention on the part of the testator that the 
residuary devisees and legatees should enjoy 
the residue successively in specie , so as to 
exempt the exeoutors from the duty of conver¬ 
sion, and the exeoutors did not oonvert certain 
shares belonging to their testator, whioh subse¬ 
quently beoame much depreciated in value. 
Held that the exeoutors were not liable for the 
loss so oooasioned to the estates of the testator. 

M.a. de Souza, v. Ignacio Francisco de 

SOUZA, 12 B.H C. 184. [R., 8 B. 432.] 

I (22) Probate — Will—Executor who has acted 
required to lodge Will and obtain probate .—One 
Tulsidas died in 1883, leaving a Will by which 
he appointed his brother Tapidas, his exeoutor, 
and directed that, in the event of the death of 
Tapidas, his son Damodar should act as 
exeoutor. Tapidas was the sole residuary 
legatee under this Will. Tapidas acted as 

executor until hisdeath in 1886, and Damodar 

then acted aDd continued to administer the 
estate, but probate of the Will was not obtained 
either by Tapidas or Damodar. Tapidas left a 
Will which was duly proved, under which he 
made his two sons Damodar and Dhyabhai 
residuary legatees and executors. In 1895, 
Dayabhai applied for a citation to be issued to 
hs brother Damodar requiring him to bring in 
and prove the will of Tulsidas. Damodar 
contended in reply that there was no necessity 
to prove the Will, that the estate had been 
fully administered and that he had no funds left 
in his hands out of which he could pay the 
oosts of probate. Although the Succession 
Act, 1865, and the Probate and Administration 
Act, 1881, do not provide for a case like this, 
etill, following the English oases on the point* 
it was held that Damodar must lodge the Wili 
in Court, and that, on the applicant Dayabhai 
paying half the estimated cost of obtaining 
probate (including probate duty), the exeoutor 
Damodar should take out probate of the Will. 

20*^227^ Tapidas v. Damodar Tapidas] 

123)--Will-Application for probate by executor 
— Executor , whether could submit to arbitration 
Question of execution of Will-Admissibility of 
evidence to explain written document—Evidence 
Act (I of 1872), ss. 91, 92.—The questions in 
this case were whether an executor against 
whose application for probate a caveat has been 
entered can lawfully submit to arbitration the 
question whether the will propounded by him 
was duly executed by the deceased and whether 
an award made upon suoh submission against 
the will would preclude a Court of probate 
from considering the application. Held that 
the question whether an award in suoh a case, 
that the will is invalid, is binding on the exe¬ 
outor and the Court of probate, depended on 
whether a submission by the former involving 

suoh an agreement was lawful and constituted 
a valid adjustment of the probate suit within 
s. 375 of the Civ. Pro. Code. The exeoutor bad 
no power, however, to delegate the exeroise of 
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his judgment to another, and whatever his 
opinion may be as to the will, and whether or 
not he has intermeddled with the estate, he 
oould not bind himself to treat the will as a 
forgery if an arbitrator so decided. S. 508 of 
the Civ. Pro, Code is not applicable to probate 
proceedings. The provisions of s. 69 and of 
other sections of the Probate Act (V of 1881) 
preclude the possibility of a Probate Judge 
referring the question of the execution of a will 
to arbitration, unless possibly all the bene¬ 
ficiaries appeared before him and consented to 
that course. If, thus, a Judge oould not him¬ 
self refer such a question to arbitration, he 
clearly cannot aot upon an award which the 
executor and caveator have otherwise than 
through the Court submitted to. On the 
question whether the applicant referred the 
factum of the will to arbitration, parol evidence 
was held to be admissible. The submission 
paper was not so plain in its language as to 
show accurately what was the nature of the 
dispute referred to arbitration and to exclude 
further evidence. Such further evidenoe show¬ 
ed that the dispute to which the submission 
related was not as to the execution of the will 
but as to the amount to be paid to the caveatrix 
in consideration of her withdrawing her opposi¬ 
tion. It was therefore not competent to the 
arbitrator to determine the question of the 
execution of the will, and his award was con¬ 
sequently ultra vires , and not binding on the 
exeoutor. GHELLABHAT v, NANDUBAI, 21 
B. 385. [F., 31 C. 357 = 8 C.W.N. 197; R. % 

24 M. 326, 26 B. 76 = 3 Bom. L.R. 431,12 0. 
Ij.J.91, 14 C W.N. 924 = 12 C.L.J. 185; D., 
33 B. 69 = 10 Bom. L.R. 366.] 

( 24 ) —Will — Executor's right to be allowed 
money lent by him to estate — Limitation. —An 
exeoutor who has used his own monies for the 
purpose of estate, is entitled to be allowed such 
monies in his accounts, and limitation in such 
a case does not arise until the accounts are 
taken. Krishnarav Ramchandra v. Bena 
BAI, 20 B. 571. 

( 25 ) —Empowered to pay barred debt of 
testator , if just. — Where a debt was justly due 
by the testator, his executor may pay it, 
though barred by limitation, and equity will 
give him oredit for suoh payment. TILiIjAK- 
CHAND V. JITAMAL, 10 B.H.C. 206. 

(26) — No legacy devised by testator — Commis¬ 
sion allowed as remuneration —In the case of 
exeoutors in India, Courts are empowered to 
award remuneration to them, in the shape of 
commission on the assets, when the testator 
leaves no legacy to such executors as a return 
for their trouble and services. In re THE 
ESTATE OF THE LATE 8 ARDAR DYAEH 
Singh Majithia, 76 P.R. 1905 = 195 P.L.R. 
1905. 

(27) — Executor—Purchase by trustee lor him- 
self—Relinquishment of executorship—Purchase 
by trustee lor another—Fiduciary relationship 
—Administration suit—Subsequent suit against 
purchaser to set aside sale*— J, as the exeoutor 
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of his deceased father S, obtained a deoree 
whioh he held in trust for 8’s heirs, namely* 
himself and his brothers. One of the brothers, 
H, died leaving the plaintiffs, his sons and 
heirs, and his brothers J and M, his exeoutors. 
J renounced the executorship. M then sold to 
J the interest of H’s sons for an inadequate 
consideration. In a suit brought by the sons 
of H, against J and M to set aside the sale-deed, 
held that J held a fiduciary character for the 
plaintiffs and that acoording to the rules of 
equity, the sale could not stand but that J was 
bound to return to H’s sons their share in that 
estate upon receiving baok the purchase money 
whioh he gave for it. If a person, knowing 
that another holds a fiduciary position and has 
a better knowledge of the value than the 
vendor, employs that person to purohase for 
him, and the trustee purchases secretly in his 
own name for the benefit of that other, the 
sale is equally invalid against the person for 
whose benefit it is purohased by the trustee as 
it would be against the trustee himself. Where 
an administration suit has been brought by the 
parties whose interest had been sold against the 
exeoutor of their father’s Will by whom the 
sale had been made, a decree obtained in that 
suit does not bar a suit against tbe purchaser 
for setting aside the sale. DHONENJDER 
CHUNDER MOOKERJEE v. MUTTY BALL 
MOOKERJEE. 14 B.L.R. 276, P.C. = 23 W.R. 6 
= 2 I.A. 18 = 3 Sar. 408. 


(28) —Executor and his duties—Manager of 
minor's estate .—The duties of the exeoutor are 
to administer the estate of the deceased, only 
so far and so long as to enable him to carry out 
the terms of the Will of which he is executor. 
Afterwards, if it appears from the Will, that 
the intention of the testator was to appoint the 
exeoutor to be the manager of the minor s 
estate, he can manage the estate on behalf of 
the minor as suoh. He can as executor make 
over the property to himself as manager of the 
infant, without an administration suit or with¬ 
out the Will being revoked. TARAN SINGH 
HAZARI V. RAMRATAN TEWARI. 31 C. 89. 


(29) — Executor, accoiints from—Filing of 

xccounts — Practice. — It is tbe duty of an 
axeoutor to file bis acoounts without compelling 
the parties interested in the estate to take out 
in order to compel him to do so. If an 
sxeoutor improperly and without sufficient 
reason fails to file the accounts, he will have to 
bear the costs of the order for compelling him 
to do so. An executor is not justified in 
cieolining to file bis accounts simply because 
there may be a dispute as to the period from 
whioh the accounts should begin. But a 
party interested in tbe estate will be ordered to 
bear his own costs of the order if his applica¬ 
tion is frivolous or vexatious or if he has been 
guilty of long delay or laohes or, if.he has 
acquiesced in the exeoutor not fc 0 

acoounts. In re JETHA PADAMSI, 7 Bom. 

L.R. 451. 

(30) — Discharge of—Discharge as to future 
liability .—It is open to the Court, if it so 
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pleases, to discharge the exeoutor in regard to 
future liability and future aots and not in the 
least afifeot his liability in regard to his past 
transactions. As soon as an exeoutor has 
discharged the debts of the testator and has 
paid the legacies and funeral and testamentary 
expenses and has invested any surplus that 
may have remained, he ceases to be an executor 
and becomes a trustee in the proper sense. 
In re AMarohand, 7 Bom. L.R. 199 = 29 B. 
188. 

(31) — Decree against — Decree passed against 
one is binding or others . —The executors and 
administrators of the deceased person from a 
continuing representation of the deceased’s 
estate and therefore a decree obtained and 
execution had against them must bind their 
successors in the absence of fraud or collusion. 

Bai Meherbai v. Maganchand, 6 Bom. 
L.R. 833. 

(32) — Partnership , Winding up of .—The 
right to wind up the affairs of a dissolved 
partnership is personal to the members of the 
late firm ; and, on the death or bankruptcy of 
one of them, his exeoutor or trustees will not 
be permitted to take the management of the 
affairs of the partnership out of the hands 
of the other partners. 8H1DAPPA v. 8HIV- 

LINGAPPA, 1 Bom. L.R. 42. 

^ * • • 

(33) — Will—Executor accepting office and 

acting as executor—Right to set up adverse title 
— Estoppel—Executor not taking out vrobate — 
Effect—Members of joiyit family acquiring pro¬ 
party without aid of ancestral property—Nature 
of property — Presumption — Hindu Laio. — If an 
exeoutor under a will accepts the office and aots 
as an exeoutor with full knowledge of all the oir- 
cumstanoes bearing on his rights, he will subse¬ 
quently be estopped from repudiating the will 
and setting up an adverse title against a benefi¬ 
ciary claiming under the will. (29 M. 239, F.) 
Per White , C.J. t and Wallis t J .—The fact that 
an exeoutor has not taken out probate (at any 
rate where the law does not require him to do 
so) is immaterial. (8 B. 241, 27 B. 140, 32 
I.A. 244, R.) Per Wallis and Miller. JJ.— 
Where members of a joint family aoquired 
property by working together, without the aid 
of the anoeBtral property, the presumption is 
they acquire it as joint family property, unless 
a different intention to acquire it as oo-owners is 
proved. MUNI8AWMI CHETTY v. MaruTHAM- 
MAL, 8 M.L.T. 124 = 20 M.L.J. 687 = 7 Ind. 
CaB. 176. (24 M. 149, R.) ' 

(34) — Will—Liability to account—Death of 
executor—Suit for account against his legal 
representative—Probate and Administration Act 
(V of 1881), s. 98. —The defendant was the son 
of the deceased exeoutor of the will of the plain¬ 
tiff’s husband. The prayer in the plaint was : 
flrslty for a decree for an account on the footing 
that the defendant was liable to render an 
account for the period during which hie father 
acted aB exeoutor, and, secondly $ tor a deoree 
for the amount as may be found due upon 
adjustment of aacount : Held, that, assuming 

(that the legal representative of a deceased 
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exeoutor was not only liable for a devastavit 
committed by the latter, but might also be 
called upon to render any account which the 
latter should have, but had not, rendered, the 
plaintiff had failed to establish her claim to an 
account, as there was nothing to show that the 
account due from the deceased exeoutor under 
s. 98 of the Probate Aot had not been rendered 
or that there rested upon the deceased execu¬ 
tor any duty to account over and above the 
duty imposed by the section, KHETTRAMOM1 

Dasi v. Dhirendra Nath Roy, 7 Ind. Gas. 
804. 

(35) — Probate of whole Will does not become 

ineffectual by degrees — Exeiutor, Mortgage 

from—-Not bound to enquire into necessity for 
loan unless special circumstances exist — Execu¬ 
tor borrowing on hand note for Government 
revenue—Mortgage executed 20 years after testa¬ 
tor's death—No cause for enquiry by mortgagee,— 
Where probate is granted of the whole Will and 
administration of the whole estate of the tes¬ 
tator, there is no authority for supposing that 
they become ineffectual by degrees, as the 
various legatees die or obtain their legacies. 
Until the estate has been administered and the 
Will carried into effect, the administration 
must be regarded as incomplete, and the exe¬ 
outor as clothed with the powers given him by 
the law. Unless it is shown that a mortgagee 
from an executor had notice that the exeoutor 
was exceeding his powers, or had been put to 
enquiry, be is entitled to a decreo against the 
estate ; and he is not bound to enquire whether 
the executor is mortgaging the estate for the 
proper purposes of administration, unless there 
are special ciricumstances to put him to enquiry. 
If a man lends money on mortgage to an execu¬ 
tor in Bengal to pay off hand-notes, said to 
have been given for money borrowed to pay 
off government revenue or rent, it cannot be 
held that the mortgagee bad notice that the 
executor was dealing wrongfully with the pro¬ 
perty, or was put to enquiry ; nor can it be 
held that the recital of the fact that part of the • 
consideration money had originally been bor¬ 
rowed on hand-notes was enough to give the 
mortgagee notice that the executor was exceed¬ 
ing his powers (8 C. W. N. 135, A. 710, R.) 
The principle of English Law laid down in 
Tanqueray-Williaume and London. In re 
(1882), 20 Ch. D. 465 to the effect that, if the 
mortgage is executed by the exeoutor more than 
20 years after the testator’s death, the mort¬ 
gagee ought to enquire into the necessity of the 
loan, is not supported by any authority in this 
country. UMAMAYI DASSYA v. RAJA JaNKI 

Ballav Sen, 1 Ind. Gas. 248. 

l 9 

(36) — Execution — Application for execution 
by executors without taking probate, if proper— 
Step-in-aid of execution. —An application for 
execution made by the executors of the original 
deoree-holder, though probate had not then 
been obtained, if in form a proper application, 
is a step-in-aid of execution. Hari BADANI 
Dasi v. Gobinda Chandra Das, 9 O.L.J. 882 

Ind. Gas. 118. (20 C. 755, R.) \ i 


» 
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(37 J —Probate and Administration Act (V of 
1S81), s. 34— Administrator pendente lite when 
to be appointed — Executor, debtor, to estate—No 
obstacle to his acting executor—Executor can file 
suit to save limitation before obtaining probate -- 
Wrong exercise of discretion in appointing ad¬ 
ministrator pendente lite— High Court's power 
of interference .—It is necessary that, before 
appointing an administrator pendente lite y the 
Court should be satisfied that the appointment 
is necessary and proper. Where there is no 
question as to the appointment of the executor, 
the Court should r efuse to appoint an adminis¬ 
trator pendente lite. Therefore, where the main 
object of the caveator was to get the first will 
substitued for the seoond which was impugned 
but in both the wills the petitioner was appoint¬ 
ed the executor. Held % that no appointment 
of an administrator was necessary. The faot 
that the person appointed as executor by a will 
is a debtor to the estate, is no obstacle to his 
acting as executor, or remaining in charge of 
the estate pending the probate proceedings, 
especially when the amount of debt is uot large 
and he has not in any way misrepresented that 
amount. An executor named in a will has the 
power to file suits if necessary to reoover any 
debts due to the estate : ho cannot obtaiu a 
decree until his position is confirmed by probate; 
but limitation will be saved. Where there is 
no necessity for the appointment of an ad¬ 
ministrator pendente lite , but the District Judge 
appoints one, he does not exercise his discretion 
judicially, and the High Court will interfere. 
JOGENDRA LAE CHOWDHURY v. ATINDRA 

LaIi Chowdhury, 2 Ind. Cas. 633. 

(38) — Legatee obtaining decree against execu- 
tor — Costs. —Where a legatee obtains a deoree 
against au executor who has a beneficial interest 
under the will, the intention is to make the 
costs payable, not by the estate of the testatrix, 
but by the executor himself, and the execution- 
sale is valid so far only as it conveys his benefi- 

oial interest. Where the executors under a 

0 

will, after certain dispositions of the property, 
are to enjoy what remains, held that the pro¬ 
perty is not a mere gift to the executors sub¬ 
ject to a charge, but i that their interest is in 
the surplus profits. DEBNARIN BOSE v. 
SREEMUTHY COMUDMONEE DOSSEE, 20 W. 
R. 39. 

(39) — Executor de son tort.—The seotions of 
the Indian Succession Aot relating to executors 
de son tort are not applicable to Hindus— 
Quaere. — Whether, after the debts specified 
were paid, the defendant was, as to the surplus 
and his management of it, in the position of an 
executor de son tort ; and whether, practically, 
it may in somo cases be difficult to avoid the 
application of the principle on which executor¬ 
ship de son tort is founded to Hindus. SUDDA- 

sook Kootary v. Ram Chunder, 17 C. 620 
(3 Ind. Jur. N.S. 234, R.) [R. t 14 M. 61, 10 
C. W.N. 666.] 

(40) — Executor de son tort — Receipt of dues to 
the estate before issue of probate to executor— 
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Creditors of deceased , Right of, against the exe¬ 
cutor de son tort— Indian Succession Act (X of 
1865), s. 265.—This was an application under 
s. 25 of Aot IX of 1887 praying the High Court 
to set aside the deoree made by a Provincial 
Small Cause Court against the defendant as 
executor de son tort of her deceased husband* 
It was contended that since there was a rightful 
executrix in existence when the defendant 
intermeddled with the estate of her deceased 
husband, she could not as was clear from 
s. 265 of the Succession Act (X of 1865), be 
sued by a creditor of the deceased, she being 
under the circumstances, responsible only to 
the rightful executrix. The High Court how¬ 
ever, held that, at the date of the collection by 
the defendant, there was no rightful executrix 
in existence within the meaning of s. 265 of the 
Succession Aot, as no probate had then been 
in faot issued to the executrix. It is settled 
law that probate is necessary to complete the 
title of a rightful executor, and until it is taken 
out, a person who intermeddles with the assets 
constitutes himself an exeoutor de son tort . 
Tbe defendant was therefore liable to the plain¬ 
tiff as an executrix de son tort , and the deoree 
passed by the Small Cause Court in favour of 
the latter was therefore correct. NAVAZ BaI 
v. PESTONJI, 21 B. 400. 

(41)— Liability of executor de son tort— 
Burden of proof —The liability of an executor, 
de son tort, extends to tbe amount of the assets 
reoeived, but where he has mingled this with 
his own so as to make it impossible to distin¬ 
guish the one from the other, the Court may, 
for lack of evidence, treat the whole as avail¬ 
able to make restitution. [F., 20 M. 446, 35 
C. 276=12 C.W.N, 237 = 3 M.L.T. 147 : R., 6 
M.Ij.J. 186, 28 M. 351.j It a person suing the 
exeoutor de son tort has shown that some pro¬ 
perty has passed into his hands, the extent to 
which such property is reoeived beiDg peculiarly 
within his knowledge, he is bound to show that 
he has not reoeived enough to satisfy the debt* 

MAGADURI Garudiah v. Narayana RUN- 
GIAH, 3 M. 359. 

Liability to account—Administrator General 
as—Of the surviving trustee of religious endow¬ 
ment—See accounts—Suit for accounts, 

Cor. 68. 

Hindu exeoutor transferring to Administra¬ 
tor-General, property of deceased testator— 

See ACT II OF 1874, s. 31, 21 C. 732. 

Position of Hindu exeoutor—Right of trans¬ 
fer—See ACT II OF 1874, s. 31, 22 C. 788, 
P.C. = 22 I A, 197. 

Discharge of, the Court can pass an order 
even on his own application— See ACT V OF 
1902, s. 4, ol. (2), 7 Bom. L.R. 195 = 29 B. 188* 

8um borrowed by exeoutor to discharge 
testator’s debts—Personal liability of exeoutor 
—See ADMINISTRATION SUIT, 11 Bom. L.R. 

250 = 2 Ind. Cas. 161. 

Position — See CIV. PRO. CODE, 1908r- 
s. 47, O. XXI, rr. 95, 96,6 A-L.J. 71, P.B.* 

5 M.L.T, 185 = 31 A. 83 = 1 Ind. Cas. 416. 
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Express or implied appointment of— See 
Civ. Pro. Code, 1908. O. I, r. 10 (l), O. VI, 
r. 15 (2;. (3), 10C.W.N. 662 = 33 O. 657. 

Joinder of causes of action in suit** against— 
See Civ. Pro. Code, 1908, O. II. rr. 4, 5, 
8 Bom. L.R. 734 = 31 B. 105. 

Applying for probate—Position of—Dismissal 
of application for default — Whether, may 
propound will again—See CIV. PRO. CODE, 
1908, O. IX, r. 9, 14 C.W.N. 924 = 7 Ind. Cas. 
126 = 12 C.L.J. 185. 

Suits against—Executor under a will can bo 
sued by the legatee for the legacy bequeathed 
therein : he is under no obligation to bring an 
administration suit making the other legatees 
under ihe will parties to it-— See CIV. PRO. 
CODE, 1909, O. XXI, r. 11 (2), 3 Bom. L.R. 
932 = 26 B, 301. 

In sole possession of the shares in joint stook 
companies—Juridical possession — Applioability 
of proviso to 8. 178, Contraot Act — See 

Contract act, 1872, s. 178, ia Bom. L.R. 
870 = 8 Ind. Cas. 183. 

Attorney, change of, by executor—Employ¬ 
ment of attorney by testator — Costs- See 

Costs—Special cases, 6 C.W.N. 306. 

See Court Fees act, 1870, 3 C. 733 = 

2 C.L.R. 436. 

Exeoutrix — Power to possess estate as 
against Court of Wards claiming on behalf of 
residuary legatee— See COURT OF WARDS, 
12 C.W.N. 1065 = 36 C. 28 = 1 Ind. Cas. 514. 

See Hindu law—Debts, 7 M. 586. 

Mortgage by executor —Plaintiff failing to 
show that mortgage has been validly created in 
that capacity — Raising fresh issue— See ISSUES 
—ADDITIONAL ISSUES, 3B.L R , O. C. 7 = , 
11 W.R. O.C. 21. 

Estate in the hands of—Personal liability of 

—See Landlord and Tenant—General, 
10 Ind. Cas. 560. 

Bill of costs, delivery of — Maintainability of 
suit by executor of attorney — See LEGAL 

Practitioners—attorney and Client, 

3 B L.R. C.C. 96. 

Whether, is a trustee tor specific purposes 
within the meaning of a. 10 of Limitation Aot 

— See Limitation act, 1908, s. io, art. 120 , 
7 M.L.T. 123 = 5 Ind. Cas. 832, 30 C. 369 = 

7 C.W.N. 353, 14 B. 476. 

8uit by executor—Names of beneficiaries 
subsequently substituted as plaintiffs — See 

Limitation act, 1908, s. 22 , 7 C.W.N. 817. 

See Limitation act, 1908, art. 123, 12 M. 

• 487. 

Decree for account against—Mortgage “ of 
property of deceased—Lis pendens— See LlB- 
PENDEN8, 8 O. 79 = 9 C.L.R. 176 = 10 C.L.R. 
113. 
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Of Mahomedan takes whole estate of testator, 
under Probate and Administration Aot, and is 
trustee— See MAHOMEDAN LAW—PARTITION, 
13 C.W.N. 153 = 4 Ind. Cas. 462. 

\ 

Conduct of, to be examined and his liability 
to be determined when accounts of an estate 
are taken—See PARTITION —GENERAL, 3 Ind. 
Cas. 247= 10 C.L J. 503. 

Payment of debt to representative of deceased 
person—Discharge—Right of—Of the deceased 
to ignore such payment—N otice of claim— Duty 
of exeoutor’s negligence, effect of— S(e PAY¬ 
MENT, 72 P.R 1903, 

Personal liability of— See RENT, SUIT FOR, 
15 C.L.J. 458. 

See Representative of deceased per¬ 
son, 4 C. 342 = 3 C.L.R. 154. 

Incomplete gift of Government Promissory 
Notes—Suit by—CP donr.r to recover notes— 
jurisdiction — See SMALL CAUSE COURT, 

Presidency towns, jurisdiction of— 
General, 12 B. 573. 

Application by executor fcr succession certi¬ 
ficate— Will disputed— Jurisdiction to deoide 
genuineness of will—Remand—Duty of Judge 

— Executor whether bound to take out probate 

— See Succession Certificate act, 1889, 

s. 1 (4), 16 B. 712. 

Trade of testator carried on by the—Liability 
of the— See TRADE, 12 Bom. L.R. 1=34 B. 
209 = 5 Ind. Cas. 594. 

Liability of, for loss caused to estate— See 

Trusts act, 1882 , 29 B. 170 . 

When can claim advantages provided by 
s. 34, Trusts Aot—Remedy of— See TRUSTS 
ACT, 1882, 11 Bom. L.R. 495 = 33 B. 429 = 3 
Ind. Cas. 164. 

Executor de son tort. 

See Executor. 

See succession act, 1865, sf. 265, 266. 

Principles of English Law relating to— How 
far applicable to Hindus — See ADMINISTRA¬ 
TOR. 10 C.W.N. 566. 

Position of administrator pendente Hte after 
suit—Interference— See ADMINISTRATOR, 12 
C.W.N. 237 = 3 M.L T. 147 = 35 C. 276. 

Liability of—Proof of possession of some of 
the properties of the deceased—Burden of proof 
as to how much was received— See BURDEN 

of proof — Possession and proof of 

TITLE, 6 M.L.T. 362. 

Creditor of a deceased Hindu in possession of 
his assets, liability cf, to pay his other debts— 
8uit by other creditors to reoover their debts, 
form of —Plene administravit. plea of, by credi¬ 
tor in possession ol assets— See HINDU LAW — 

Debts, 28 M 351 . 

Whether widow of one member in possession 
of joint family is an— See Hindu LAW—JOINT 
FAMILY, 7 M.L.T. 211=6 Ind. Cas. 362 = 20 
M.L.J. 308-33 M. 423. 
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8ee Joinder of Parties, 6 M.L J. 186. 

Liability of —See LIMITATION ACT, 1908, 
e. 10, 11 Bom. L R. 1187 = 4 Ind, Cas. 283. 

V « i 

See Representative of deceased per¬ 
son, 2 lad. Jur. N.S. 234. 

See Succession act, 1865. s. 190, 18 b. 

O O l"T 


Excutors’ Year. 

See Succession act, 1865, ss, 297, 326, 

7 Bern. L.R. 755. 

Executory Bequests. 

See Bequest. 

(1)— Succession Act t 1865 — Contingent or 
executory bequests .—Id regard to contingent or 
executory bequests, the Succession Act, 1865, 
has laid down a hard and fast rule, which 
must be applied, whenever it is applicable, 
without speculating on the intention of the 
testator. Norendra Nath Sircar v. Ka- 
MADABASINI Dasi, 23 C. 563 = 23 I.A. 18, P C. 
= 6 M.L J. 71 = 6 Sar. 667. [R., 33 C. 947 = 

10 C W.N. 695 = 3 C.L.J. 502 ; F. t 3 C.W.N. 
478.] 

Executory Contract. 

See Contract. 

Assignment of—Sec CONTRACT—MISCEL¬ 
LANEOUS, 5 Bom. L.R. 373. 

Assignment —Legality and validity of— See 

Transfer of Property act, 1882, s. 3. 10 
O.W.N. 755 = 33 C. 702. 

Benefit of, if actionable claim and can vest 
in official assignee— See TRANSFER OF PRO¬ 
PERTY ACT, 1882. ss. 3, 6. 11 C.W.N. 566=* 

34 C. 286 (On appeal from 10 C.W.N. 755 = 33 
C. 702.) 

Executory Trust. 

% 

See Succession, 6 O.C. 305. 

Executrix. 

Power of attorney by exeoutrix—Powers of* to 
perform discretionary duties through attorneys 

—See Power of attorney, 13 C.W.N. 1190 
= 3 Ind. Cas. 859. 

Exemptions from land revenue In territories 
not subject to Act XI of 1852. 

See Bom. act vii of 1863. 

Exemption from land-revenue in territories 
subject to Act XI of 1892. 

See Bom. ACT II OF 1863. 

Exonerated Defendant. 

Civ. Pro. Code, 1882, s. 244—Exonerated de¬ 
fendant—Right to come in under—Appeal¬ 
ed Appeaii—Decrees and execution of 

DECREES, 22 M. 131. 


Ex parte Decree. 

i 

See Civ. Pro. Code, 1908, O. IX, rr. 11, IS. 

c , • • ' 

See Decree— Ex parte decree. 

4 

See Evidence — Decrees, judgments 

AND PROCEEDINGS IN SUITS. 

(1) — Ex parte decree—Applications to set aside 
by some defendants—Contested decree against 
other defendants — Plaintiff's appeal against 
contesting defendants — Self-contained appellate 
decree—Jurisdiction of first Court to entertain 
application for setting aside ex parte decree after 
decree of appellate Court .—It oannot be laid 
down broadly that, as soon as an appeal has 
been preferred against a decree, the authority 
of the original Court to deal with that decree 
is completely taken away. (30 M. 535, 17 M. 
L.J. 436, Nof F.\ 9 Ind. Cas. 1S9, 13 C.L.J. 221, 
15 C.W.N. 399, 39 C. 394, R .) After the decree 
i of an original Court has merged in the decree 
of an appellate Court, the only Court which is 
competent to entertain an application for 
amendment of the decree is the Court of Appeal. 
(11 A. 267, 6 C.L.J. 542, R.) A morfcgage- 3 uit 
was resisted by the sixth and seventh defend¬ 
ants alone and the suit proceeded ex parte 
against the other five defendants. The decree 
I directed the sale of two-thirds of the mortgaged 
property and declared that, if the mortgage- 
debt was not satisfied thereby, all the seven 
defendants would be personally liable. The 
plaintiff appealed against that portion of the 
decree which declared that an one-third share 
of the mortgaged property was not liable—that 
is, the appeal was direoted against the sixth 
and seventh defendants alone, who filed a me¬ 
morandum of cross objections to the effect 
that they should not have been made personally 
liable. The appeal and the cross-objection both 
succeeded, as the appellate Court held that the 
whole property was liable but that the sixth and 
seventh defendants were not personally liable. 
The decree of the appellate Court was made self- 
contained and the provisions of the decree of 
the original Court, so far as they related to the 
first five defendants, were re-produced and in¬ 
corporated in the decree. The first five defend¬ 
ants then applied to the first Court to have 
the ex parte decree set aside. Held that the 
Court had jurisdiction to entertain the applica¬ 
tion : that the questions in controversy be¬ 
tween the plaintiff and the first five defendants 
were not raised in the appeal ; that the decree 
of the first Court was not affirmed, modified or 
reversed in so far as the first five defendants 
were concerned, and that the effeot of the appel¬ 
late deoree was not to merge the ex parte de¬ 
cree therein. BRIJA LAD SINGH v. MAHADEO 
Prasad, 12 Ind. Cas. 669. (4 C.W.N. 456, 

5 Ind. Oas. 625, 12 C.L.J. 53, 22 W.R. 537, 

D.) 

(2)— Limitation Act , 1908, Art . 164 Ex 
parte decree*— In execution of an ex parte deo¬ 
ree, attachment was made, proclamation issued 
and eale held long before the application to 
eet it aside was made. Held that, under art. 
164 of Aot IX of 1908, such applications oould 
i be made within 30 days from the date when 
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petitioner had knowledge of the decree where 
the Bammonn was not duly served. 8ANGU 

Iyer v. subbiah Iyer, M W.n. 1912, 361. 

(3) — Distinction between casts decided ex 

parte in the absence of o>ie of the parties after 
first hearing and those decided in the absence of 
one of the parties at adjourned hearing. —There 
is a distinction made by the Code of Civil Pro¬ 
cedure between cases decided ex parte in the 
absence of one of the parties at the first hearing 
and oases decided in the absence of one of the 
parties at the adjourned hearing. SITAE Hari 
Banerjee v, Heeba Lae Chatterjee, 21 
€. 269. (2 A. 67, R.) 

(4) —Suit adjourned from one date to another 
—Court's convenience—Failure of Court to 
direct witnesses to appear on adjourned date 
—Decree ex parte on latter date — Defendant not 
prevented bp sufficient cause frem appearing 
— Appeal—Remand of suit—Court not bound to 
direct appearance of witnesses—Civ. Pro . Code , 
1882, s. 162 — Remand illegal—No appeal 
against order of remand—Appeal treated as 
revision — Civ. Pro . Code, 1908, O XL1II . r. 1, 
cl. (a) f O. XLI, r. 23. — A Munsiff adjourned 
the hearing of a suit from one date to another, 
not at the request of parties but for want of 
time, but failed to direct the witnesses who 
were present to appear on the adjourned date 
of hearing. Oq the adjourned date, he passed 
an ex parte decree. Au application to set aside 
the ex parte decree wa9 refused. There being 
no appeal against tb« order of refusal, an appeal 
was preferred against the ex parte decree itself. 
The Distriot Judge, on appeal, found that the 
defendants were not prevented by sufficient 
cause from appearing on the date fixed for 
hearing, but set aside the decree and remaoded 
the case for disposal after giving the defendants 
an opportunity to adduce their evidence, on 
tho grouud that the District Munsif failed to 
direct the witnesses who were present to appear 
on the adjourned date. Held that s. 162, Civ. 
Pro. Code, 1882, does not impose any suoh 
duty on the trying Court, aod that the order of 
remand wa3 made without jurisdiction. (24, 
M. 200, R.) Reid, also that, as no appeal lies 
against the Distriot Judge’s order of remand, 
beoause O. XLIII. r. 1, cl. (a), Civ. Pro. Code, 
1908, does not give an appeal against an order 
of remand whioh is not passed under O XLI, 
r. 23, Civ. Pro. Code, 1908, the Civil miscella¬ 
neous appeal may be treated as a Civil Revision 
Petition. VlJAYARAGH A VA REDDI v. KOM- 
MARAPPA REDDI, 11 M.L.T. 199. 

(6)—Ex parte decree — Decree , Affirmance of% 
by appellate Court—Non contesting defendayits' 
application to set aside ex parte decree, if main¬ 
tainable in original Court—Civ. Pro. Code (Act 
XIV of 1882), ss. 67, 108— Plaint , Return of — 
Limitation Act (XV of 1J877), s. 14 - Suit , when 
instituted—Suit pending—Lease for a fixed 
term of years — Lessee's rights—Assam Land 
and Revenue Regulation (/ of 1886) a. 8, cl. (b) 
—* u Acquired ”—Actual possession of, and settle¬ 
ment with , third person—Heirs of original settle¬ 
ment-holder , if can claim settlement— Khasiahs. 

C. IV—40 
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—When a decree is attacked by way of appeal 
to a superior Court, if the decision of the Court 
of appeal affirms that of the Court of first ins¬ 
tance, tho original decree becomes merged in 
the decree of the Court of appeal. But the 
application of this general principle may be 
modified by speoial circumstances. A decree 
was originally passed against the contesting de¬ 
fendants and ex parte against the others. The 
oontesting-defendants alone appealed against 
the adverse decision. To that appeal, the only 
respondents were the successful plaintiffs. The 
appellate Court affirmed the deoision of the 
original Court. A second appeal was presented 
to the High Court by the contesting defendants, 
and the only respondents there also were the 
plaintiffs. The second appeal waa dismissed. 
The defendants, who had not entered appear¬ 
ance, then applied to the original Court, under 
8. 108 of the Code of 1882, to set aside the ex 
parte deoree : Held , that the application to 
the original Court under s. 108 was maintain¬ 
able 114 C.L.J. 42, F.\ 13 C.L.J. 228, D.) Held 
also , that it was too late for the plaintiffs to 
raise the objection for the first time in the 
High Court as to the jurisdiction of the original 
Court to set aside the ex parte deoree. The 
combined effect of s. 57 of the Code of Civil 
Procedure and s. 14 of the Limitation Aot is, 
that, when the plaint is returned to be present¬ 
ed in a Court of competent jurisdiction, the 
suit is to be considered as instituted on the 
date of suoh presentation, and the plaintiff 
should amend the plaint so as to inolude all 


intermediate transactions between the date 
of the first presentation and the date of presen¬ 
tation to the competent Court. Tho Court 
may, for the sake of justice, take into consider¬ 
ation changes in title the pendente lite. (6 
C.L.J. 74, 6 C.L.J. 102, R,) As against 

the non appearing defendants, the suit was 
to be treated as pending under s. 14 of the 
Limitation Act, from the time when it was 
instituted up to the time when the plaint 
was ordered to be returned for presentation to 
the proper Court, irrespective of the proceed¬ 
ings by fray of appeal at the instance of the 
contesting defendants, to whioh the non-con¬ 
testing defendants were no parties. (3 W.R. 
20, 16 W.R. 47, R.) A lease for a fixed term 
of years does not terminate before the expira¬ 
tion of the stipulated term, by the mere faot of 
the death of either the lessor or the lessee. 
Upon the death of the lessee, there is a trans¬ 
missible interest, whioh vests in his heirs by 
succession. Before Assam Land and Revenue 
Regulation came into force, the rights of the 
parties were governed by the terms of the 
contract between the grantor and grantee, as 
also the customary rules of inheritance to 
whioh the parties were subject. The mere re¬ 
cognition by the grantor of a third person as 
suooessor of the original grantee does not 
prejudice the position of the heirs. Cl. (6) of 
s. 8 of Regulation I of 1886 applies to a oase in 
which a person has acquired land, not merely 
beoanse it has been directly settled with him 
by the Government, but also beoause he has 
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obtained it from the original grantee by trans¬ 
fer, suooession or otherwise. It includes a case 
in which a person, before the commencement 
of the Regulation, acquired the land by 
inheritance from a person with whom it had 
been settled by the Government under a lease 
for a term of not less than ten years. Upon 
the death of the person with whom the settle¬ 
ment for ten years was made in 1884, and in 
spite of the hostile possession of a third person 
after his death, his heirs beoame the owners of 
the interest originally vested in him, and as 
soon as the Regulation oame into force on the 
1st July, 1886, the heirs beoame land holders 
within the meaning of cl. (6) of s . 8 of the 
regulation. Hence, upon the expiry of the 
term of ten years fixed in the lease of 1864, the 
interest of the heirs did not completely termi¬ 
nate. They were entitled to olaim settlement 
from the Government, and their rights were 
not affected by settlement with a third person, 
(17 C. 819, R.) The name sznteng is applied 
properly to persons resident in the Jaintia 
Hills; but they as also the residents of the 
Khasia Hills are properly known as Kbasiahs. 
HEDLOT v. KARAM, 15 G.L.J. 241 = 13 Ind. 
Cas. 377. 


(6) —Sir anger not to revive litigation , vihen ' 
ex parte decree was passed, —A stranger would 
not be allowed to come in and revive litigation, 
decided ex parte , where no proceedings are 
taken against the ex parte decree by the person 
against whom it is made. JUDOO Nath 
SIRCAR v. SREEMUTTY EliOKASHEE DABEE, 

25 W.R. 420, 

(7) — Fraud in decree—Effect on pur chaser .— j 
Th6 purchaser of an ex parte decree strongly 
tainted with fraud cannot be allowed to profit 
by it. DOOLAR JHA v. RUNJEET ROY, 13 
W.R. 340. 

(8) —Ex-parte decree — Due service of summons , 
a condition .—No legal decree can be passed ex 
parte, unless a Court be satisfied of the due 
service of the summons. RAM LOCHUN 
800R V. NlTTYA KAIjEE DEBIA, 12 W.R. 
210 . • 

(9) — Bengal Act, III of 1870— Its applicability 
to the setting aside- of ex parte decree in rent 
suit, —Bengal Act III of 1870 does not apply to 
the setting aside of an ex-parts decree for arrears 
of rent passed by a Deputy Collector, and 
partially satisfied by attachment and sale of 
lessee’s property; and where the sureties, on 
his death, object to the decree on the ground 
that summons has not been served on them. 

ajoodhya Ram Khan v. sreemut Pad, 19 
W R. 129. 

(10) — Civ, Pro. Code , 1859, s. 170 — Defend¬ 

ant summoned to give evidence — Failure to 
attend — Decision against defendant. —In a case 
where defendant specially summoned to give 
evidence fails to attend, and there is evidenoe 
to support the plaintiff’s case, the Court must 
decide against the defendant, ISUN CHUNDER 
GHOSE v. Hurish CHUNDER BANEBJEE, 12 
W.R. 869 = 9 B.L.R. 218, Mote. I 


Ex parte Decree— continued , 

(11) —Ex parte decree , suit to set aside—Appli¬ 
cation under s. 108, Civ. Pro. Code,iQQ2, Failure 
of — Guardian ad litem, Appointment of, without 
consent - Effect of—Mortgage by father — Father , 
if can be appointed guardian ad litem of minor 
son—Minor not properly represented , Effect of — 
Mortgage for legal purpose—Proper decree— 
Relief not claimed , Granting of. —The failure of 
an application to set aside an ex parte decree 
does not bar a subsequent suit for declaration 
that the deoree is not binding upon the plain¬ 
tiff on the ground of iraud or for any other valid 
reason. No person oan be appointed guardian 
ad litem without his consent. Merely because 
a plaintiff chooses to propose a certain person 
as guardian ad litem of an infant defendant, it 
does not follow that suoh person is bound to 
aooept the offioe, It is the duty of the plaintiff 
to seoure the consent of the proposed guardian. 
A father, professing to act as the head of a 
Mitakahara family, exeouted a mortgage of the 
family property. In a suit by the mortgagee 
to enforce the eeourifcy against the father and 
the infant son : Held, that the father could 
not bp appointed guardian ad Intern, as his 
interest was adverse to that of the son. If a 
minor defendant is sufficiently represented by a 
guardian ad litem , a deoree passed against him 
cannot be successfully impeached. But if his 
interest has not at all been protected, the 
deoree is inoperative against him. A mortgagee 
brought a suit against his mortgagor, professing 
to aot as the head of a Mitakshara family, and 
his minor son, for enforcement of the mortgage 
security. The minor was not represented. A 
deoree was obtained against the father after 
trial on the merits and an ex parte deoree 
against the son. The minor then brought a 
suit for declaration that the ex parte decree was 
fraudulent, oollusive and not binding upon him. 
The plaintiff was not born, when the mortgage 
was exeouted by the father for a legal purpose. 
Held , that the equity of redemption which was 
vested in the plaintiff by his birth was not ex¬ 
tinguished by the proceedings under the mort¬ 
gage deoree, and that the plaintiff was entitled 
to redeem, though no express prayer for redemp¬ 
tion was made in the plaint. BAD KlSHAN 
LAIi v. TOPESWAR SINGH, 18 C.L J. 440, 


12)—Ex parte decree—Application for setting 
de—Period of limitation expired — Review 
Uher sufficient cause Service notice — 
joy— Notice received without objection without 
intervention of Commanding Officer — Civ. 

Code (Act V of 1908) O. V, r. 28 
XL VII, r. (1 )—Limitation Act (IX of 1908), 
,. J, art . 169.— Where the period prescribed 
making an application for setting aside an 
parte deoree has expired, the party aggrieved 
the deoree is not entitled to aek for review 
the judgment. The Legislature havmg 
jressly provided a party aggrieved by an ex- 
rte deoree a method for obtaining justice, it 
highly improbable that suoh person had 
Dther remedy also by way of review. A par y 
i only ask for a review of judgment on the 
_ a « of.iiar sufficient cause,” if he is able 
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to show that the judgment is inoorreot. Where, 
a notice of appeal was seut]to a sepoy respondent 
without the intervention of his Commanding 
Officer, and the sepoy received it without demur, 
he cannot subsequently urge, in an application 
to set aside the ex parte decree, that he was not 
duly served, the notice not having been sent 
through his Commanding Officer. BANTU v. 
ARJAN Das, 13 Ind. Gas. 318. 

(13 )—Judgment by default — Application to 
set aside—Civ. Pro. Code , 1869, ss. 114, 119— 
Payment of coets of hearing .—On an application 
made under s. 119 of Act VIII of 1859, to set 
aside a judgment by default. Held , that the 
words “ prevented by any sufficient cause 
from appearing ” should be read so as to include 
the case of the absence of the plaintiff’s counsel 
or attorney, when suoh abeence has been caused 
by a bona fide mistake, Under such circum¬ 
stances a judgment by default, under s. 114, 
was set aside, upon payment by the attorney of 
the plaintiff of the costs of the hearing. 

Oriental Finance Corporation, Limited 
v. The Mercantile Credit and Finance 
Corporation, 2 b.h.c. 267 . [£>., 13 B. ia.] 


(14) Judgment by default — Civ. Pro. 

Code, 1859,s. 119. — On appeal from the 

rejection of an application made, under s. 119 
of Aot VIII of 1859, to set aside a judg¬ 
ment by default. Held that, in order to 
satisfy the Court “ that the plaintiff was pre¬ 
vented by any sufficient cause from appearing,” 
it was enough to show that there had been a 
bona fide mistake, which was not unreasonable. 

Hardatrai bhrikisandas v. Victoria 
Finance and bullion association, 3 B.H 

G.O.G. 60. [Z) , 13 B. 12 ; Expl. % 6 B. 301.] 

(15) Application for setting aside ex parte 
decree—Where security is required on such 

application— Whether such security should not 
be excessive — Whether such secur ity should not 
be in excess of the value of the mortgaged property 
in suit. — Where on an application to set aside 
an ex parte decree passed in a suit on a mortgage 
bond, whereby property is mortgaged for 
Rs. 6,000, which i3 presumably worth more than 
that sum, an order is made directing the ex 
parte deoree to be set aside on the defendants 
furnishing security for Rs. 10,000, and on their 
failure to do so, upholding the decree. Held 
that the security required by the lower Court 
was excessive, and it was ordered that the 
seourity be reduced to Rs. 1,000 to be furnished 
within a month from the date of the order and 
that, on such seourity being given, the oase 
should be restored to the file tor trial. MAUNG 
8 ein V. ARMUGAM Chetty, 14 Bup.L.R. 214. 

(16) — Limitation Act . 1877, s. 4, sch. II, art . 
*79 Joint mortgage-decree , set aside against 
one defendant as being ex parte — Re-hearing — 
Decree supplementing previous decree — Execu¬ 
tion Limitation — Res judioata — If applies 
when previous application different—Proper pro¬ 
cedure in dealing with decree passed ex parte 
against some defendants but on contest against 
others.— Plaintiff sued on a mortgage olaiming 
a deoree against several defendants jointly and 


Ex parte Decree^ continued 

the suit was decreed, but the deoree as regards 
one of the defendants was set aside on the 
ground that no notioe had been served on her, 
and at the fresh trial a decree was passed 
against her. The deoree as against the other 
defendants had in the meantime been made 
absolute. On an application for an order 
absolute against all the defendants on the basis 
of the decree against the female defendant, the 
Court disallowed it except as against the female 
defendant. Held , on an application tor exe¬ 
cution of both the decrees jointly, that the later 
deoree supplemented and completed the deoree 
previously passed, and limitation in regard to 
the application ran from the date of the later 
decree. That the decree-holders were not 
estopped from making the present application, 
as it was diffierent from the application, for 
order obsolute which was based on only one of 
the two decrees, and was dismissed as against 
the defendants who were not parties to it. “ It 
might have been more inaocordance with strict 
procedure if the Court had set aside the whole 
judgment and proceeded to re-try the case 
against all the defendants, but the irregularity 
in the procedure worked no wrong and was of 
no consequence.” Haji ASHFAQ HUSAIN v. 

Lala Gauri Bahai, 13 C.W.N. 370, P.c. = 8 
A.L.J. 332 = 9 M.L.T. 380=13 C.L.J. 351 = 13 
Bom. L.R. 367. 

(17) — Account , Suit for—Preliminary decree 
passed, after taking evidence of defendant on 
commission, if an ex parte de.cree—Order setting 
aside such decrees , if made without jurisdiction 
— Remedy , where fraud ts alleged—Final or 
supplementary decree settling the account in the 
absence of defendant, if ex parte —Order setting 
such decree aside , if without jurisaictton — Ac¬ 
count, Decree for , Nature of. — Where the evi¬ 
dence of the defendant was taken and considered 
by the Court cr, in other words, the case of the 
defendant was partially entered into and the 
Court passed its judgment on the meritG of the 
oase, suoh decree cannot be held to be ex parte. 
If the decree was obtained by fraud, the defend¬ 
ant would have his remedy by way of review or 
by a suit properly framed for the purpose. A 
deoree for accounts is not a mere direction to 
enquire and report the proceeds and must 
always proceed upon the assumption that the 
party calling for it is entitled to the sum found 
due. It is a decree affirming his rights, only 
leaving it to be enquired into how much is due 
to him from the party accounting, and such a 
deoree directing the defendant to account is a 
final deoree and one which is appealable to the 
Privy Council. A final decree settling the amount 
due, if passed in the absence of the defendant 
who was unavoidably absent and was un¬ 
represented at the final hearing, is a deoree 
passed ex parte and is liable to be set aside, and 
opportunity should be given to the defendant to 
be beard on the question of how much is due 
from him. JASOD DASSI v. RAMESHWARI 
DAS8I. 14 C.L.J. 003. (36 C. 1023, 3 M.I.A. 

176, 18 I.A. 6, F.) 

(18)— Limitation Act (IX of 1908), s, 3 , sch • 
II t art, 164—Ex parte decree —Application to 
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t 

set aside—Applicability of Act .— Art. 164, 
Limitation Aot, 1908, is not inapplicable to an 
application to set aside an ex parte deoree made 
after the Act oame into force, when the suit 
was decided before the Act came into force. 

S. 3 of the Act olearly lays down that the 
provisions of the Act apply to all suits, appeals 
and applications filed after the coming into 
foroe of the Act. MUSSAMMaT ZAIB-UB NISA 

V. Mussammat Ghubam Fatima, 70 P.L.R. 

1911. 

(19)—Ex parte decree — Summons served on 
defendant 1 s brother—Defendant living far away 
—Ex parte decree set aside. —Where the defend¬ 
ant was not at the house at T, where the 
summons was left with his brother, and the 
defendant was then living at A, far away from 

T, and no attempt was made to serve him per¬ 
sonally, held , that the deoree passed against 
him ex parte ought to be set aside SANKARA 
Bhatta v. SUBRAYA BHATTA, 9 M.L.T. 368 
= 9 Ind. Gas. 763. 

(20)—Ex parte decree, grounds for setting aside 
of— Civ. Pro. Code , 1908, 0. lX y r. 13. — Held, 
that, if a defendant against whom a decree has 
been passed ex parte , has resort to the special 
summary remedy provided by O. IX, r. 13, Civ. 
Pro. Code, he must satisfy the Court that in 
fact the summons was not duly served upon 
him or that he was prevented by sufficient 
cause from appearing when the suit was called 
on for hearing. Held further, that, in the ab¬ 
sence of any of the two grounds mentioned 
above, the Court has no jurisdiction to reetore 
the suit to the pending file, merely because the 
suit was one for possession of land. DURGA 
BAKHSH RABU v. MAHABIR, 14 O.C. 111. (26 
M. 599, 30 M. 274, D.; 46 P.R. 1905, 10 
Bom. LrR. 904, R. ; 23 A. 99, F.) 

(21) — Decree — Ex parte against defendants — 
Set aside against some—On re hearing , Fresh 
decree prepared against all — Merging of former 
decree in latter. —In a suit for sale upon a 
mortgage, as also in a suit for foreclosure of a 
mortgage, there can be but cne deoree. In a 
suit for sale brought against P and his sons R 
and B, and the sons of R and B, a deoree was 
passed on 30th April, 1897, in the absence of P 
and B. P’s application for restoration of the 
oase was dismissed. Thereafter B and his sons 
applied for restoration of the oase and the case 
was restored. During the trial of the oase P 
and others were not parties. A deoree was, 
however, passed against all the defendants in¬ 
cluding P and others whose applications had 
been dismissed. They brought a suit for de¬ 
claration that the Court had no jurisdiction to 
pass the deoree against them. Held that the 
Court had full jurisdiction to pass the deoree 
of 1902 and the effect of it was that the deoree 
of 1897 merged in it. Ram Ratan GlR v. 
Pragdat Pandr, 8 A.L.J. 364 = 9 Ind. Cas. 
835. (29 A. 623, F.\ 8 C.W.N. 473, D.) 

(22) —Ex parte decree—Appeal against ex 
parte decree , Arguments , permissible in support 
of—Civ. Pro. Code (Act XIV of 1882), ss. 108 
and 540.—Although a person, against whom 
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an ex parte deoree has been made, is entitl¬ 
ed to appeal against it, instead of resorting 
to the procedure prescribed by s. 108 of the 
Code, yet, his contentions on appeal must be 
limited either to questions of law or to such 
arguments as arise upon the record as it etood 
when the ex parte decree was passed. He is 
not entitled to ask the appellate Court to aooept 
the appeal on grounds which could be urged in 
an application under s. 108 and to remand the 
suit for re hearing it. JADU NATH BASAK v. 
Ram Narayan, 12 0 C. 25 = 1 Ind. Cas. 329. 
(4 A. 387, 17 B. 733, 23 A. 167, R. ; 8 C. 272, 
23 C. 738. Appr. ; 30 M. 54, Diss.) 

(23) —Civ. Pro. Code , ( Act XIV of 1882), 
s. 108—Ex parte decree , Setting aside — N 071 - 
service of summons — Fraud—Separate suit to 
set aside ex parte decree—Right of suit , when 
arises. —It is not open to the defendant, 
against whom an ex parte deoree has been 
passed, to challenge the decree in an indepen¬ 
dent aotion, on the ground that the summons 
was not served on him. His remedy, if he 
wishes to set aside the ex parte decree on that 
ground, is by an application under s. 108, 
Civ. Pro, Code, 1882. He cannot have that 
decree set aside in an independent aotion, 
except by establishing that the decree was 
obtained by fr»ud. EAKSHMINARAIN DUTT 

v. Fazil Mahomed, 7 Ind. Cas. 163. (21 C. 

605, 28 C. 475, . 29 C. 395, 21 A. 279, Rel. 
on.) 

(24) — Fraud — Ex parte decree —Bona fide, 
belief ,—Where it is alleged that an ex parte 
decree was obtained by fraud, and it is shown 
that the defendant did not reside at the place 
where the summons was served, it is not fraud 
on the part of the plaintiff if he had a bona fide 
belief that the defendant resided there, 
MAUNG NGWE YA v. ALAGAPPA CHETTY, 

8 Ind. Cas. 599. 

(25) — Civ. Pro. Code (Act XIV of 1882), 
s. 108 —Application to set aside ex parte decree 
—Applicant sued as partner but not served 
personally —Sufficient cause .—When a defend¬ 
ant, against whom an ex parte decree has 
been passed as one of the partners without the 
summons having been served on him inaivi- 
dully, applies for the setting aside of the ex 
parte decree, and he denies that he is a partner 
of the other defendants, the Court, should set 
aside the ex parte decree and re-hoar the case 
on its merits. It should not put upon the 
defendant the burden of proving that he is not 
a partner, before setting aside the ex parte 
deoree. To do so would be trying in the mis¬ 
cellaneous application a question arising on the 
hearing of the case on its merits. Such pro¬ 
cedure is not contemplated by s. 108 of the 
Civ. Pro. Code, 1882. CHOKABINGAM CHETTY 
V. SOOBRAMANIAN Chetty, 8 Ind. Cas. 448. 

(26) — S. 108, Civ. Pro. Code . 1882 — Ex 
parte deeree—Application to set aside , if may be 
Heard pending appeal by the defendant, The 
mere fact that an appeal has been preferred 
from an ex parte deoree and is pending does not- 
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Ex parte Decree— continued. 

preclude a defendant, against whom the decree 
was passed from applying, under a. 108, Civ. 
Pro. Code, 1882, for an order to set it aside. 

Damadar manna v. Sajrat Chandra dhal, 
13 G.W.N. 845 = 3 Ind. Cas. 468. (12 C.W.N. 

885, Affirmed.) 

(27) —Ex parte decree — Application to set it 
aside after confirmation on appeal. —Plaintiff’s 
suit was decreed ex-parte . Defendant’s appeal 
against the decree was rejected. Subsequently, 
defendant succeeded in bis application to the 
original Court to set aside the ex parte deoree, 
and the order setting aside the ex parte deoree 
was upheld on appeal. Held , that the original 
Court had no authority to set aside the ex 
parte decree, after it had been confirmed on 
appeal. The Chief Court, on revision, * set 
aside the deorees of the lower Courts and 
directed the original Court to try the case on 
the merits. MEHDI v. BAHADAR, P.L.R. 1900, 
407. 

(28) — Satisfaction—Setting aside—-Civ. Pro. 
Code, s. 108.—Satisfaction an of ex parte decrae 
does not disentitle a judgment debtor from 
applying to a Court to sec it aside. ZEN- 
DOODALi V. KlSHORILAL, 1 Bom. L.R. 213 = 
23 B. 716. 

(25) — Setting aside—Presidency Small Cause 
Court .—The Court of Small Causes at Bombay 
has inherent power to deal with an application 
to set aside an order made ex parte and to 
set it aside upon a proper cause being substan¬ 
tiated. Tyeb Beg v. ADEdBHAi, 8 Bom. L.R. 
803 = 31 B 43. 

• 

(30) — Setting aside of—' Where an ex varte de¬ 
cree is passed against more defendants than one, 
and the deoree is executed against one of them 
only, then that is not an execution of process 
for enforcing judgment against t he others within 
the meaning of Art- 164 of the Limitation Act, 
1877. The latter can, therefore, apply to 
have the ex parte decree set aside within thirty 
days of the date of any process in exeoution 
against them. HANMANT v. SHANKAR, 9 

Bom. L.R. 323 = 31 8.303. 

(31) —Ex parte decree not illegal or invalid — 
The more fact that a decree is obtained ex 
parte does not make it illegal or invalid. 
VlSENU V. DATTU, 9 Bom. L.R 1099. 

(32) — High Court Pule 111.—The plaintiffs 
is not entitled to have a suit set down for an 
ex parte deoree before the date filed in the sum¬ 
mons for the hearing of the suit-, even though 
the defendant has not filed his written statement 
within four weeks from the date of the service 
of the summons as required by Rule 111. 

DHiRAjiiAD p. Shroff v. Hormusji E.* 
BOTTLEVALLA, 10 Bora. L.R 301 = 32 B. 534. 

(33) — -Civ. Pro. Code (Act V of 1908), s. 11 

—Res judicata — Finally decided — Ex parte 
decree—Decree executed — Fraud — Minor's right 
to relief on the ground of fraud by fresh 
suit not allowed—Limitation Act (IX of 1908;, 
sch, II, art . 95 — Limitation — Quit to set 

aside decree on the ground of fraud. —In 1900 


Ex parte Deoree— con tinned. 

an ex parte deoree for possession of land 
waB passed againBt the defendants, who were 
minors and represented by their cousins as 
guardians ad litem . The deoree was exeouted 
and mutation of names was effected in 1902. In 
1904 a deoree for produoe was passed against 
the defendants* In the present suit filed in 
1907, the defendants sued to recover possession 
of the land and alleged that the ex parte deoree 
was a nullity and they were not bound by it 
and the subsequent proceedings, for the guard¬ 
ians had colluded with the opposite side. Held , 
that the suit was not maintainable, until and 
unless the ex parte decree against them was set 
aside. The right as to the possession of the 
land was yes judicata so long as that deoree 
subsisted. Prima facie a suit to set aside the 
ex parte deoree would be barred under art. 95, 
Limitation Act. DIAL SINGH v. ALiLAH 
Ditta, 47 P.L.R. 1910 = 8 Ind. Cas. 232. 
(P.L.R. 1900, 431, R.) 

(34) — Application to set assde ex parte decree 
previous to execution .— A defendant in an ex parte 
suit may apply for an order to set aside the ex- 
parte deoree agaiust him, previous to the plain¬ 
tiff’s taking out exeoution of his decree. SIRDAR 

Gubbaksh Singh v. Hurbuns, 152 P.R, 
1879. 

(35) — Bearing adjourned at defendant's 
reguest—Absent defendant not precluded from 
showing sufficient cause to set aside decree .— A 
defendant who got tbe hearing adjourned for his 
own benefit and who was absent at the adjourn¬ 
ed bearing is not precluded from showing 
sufficient cause to set aside the ex parte decree 
passed against him for default. Tbe question 
of wbat is sufficient cause, is one of fact depen¬ 
dent on the oircumstances of each case. 

Shankar Dass v. Crohan, 26 P.R. 1879. 

(36) — Application to set aside ex parte decree 
— Decree amount need not be deposited .— The 
defendant in an ex parte case, who, within 30 
days after the execution of the process for exe¬ 
cuting the tx parte deoree of a Small Cause 
Court, applies for an order to set aside the 
decree, is not bound to deposit in Court the 
decree amount, and the Court has a discretion 
to paps an order as to costs. MAMOOLA v. RAM 
GOPAB, 59 P.R, 1871. 

(37) — Summons not good in law—Defendant 
entitled to new trial — The defendant in an ex- 
parte case entitled to a new trial, if the 
summons on him is not good in law. GOOR- 
MOOKH SINGH v. KOORA, 79 P.R. 1868. 

I ^ 4 # « 

(38) — Suit not to be heard ex parte at a place 
other than that mentioned in the summons .— 

A suit should not be decided ex parte when it is 
taken on the day appointed, at a place other 
than the one where the defendant was sum¬ 
moned to appear. GOORDIAL SINGH v. 

Muheed Dass, el P R. 1867. 

(39) —In ex parte suits , plaintiff to establish a 
prima faoie case — Slight evidence sufficient. — 
The plaintiff in an ex parte oause, must produoe 
sufficient evidence to show completely, on wbat 



635 


THE ALL INDIA DIGEST. 


636 


Ex parte Decree— continued* 

the claim is based, and must make out a prima 
facie case, although slight evidence of what is 
not contradicted, may be sufficient. He must 
not leave any main portion of his case to be 
taken for granted. RADHA LALL v. MOHKUM 
DASS, 85 P.R. 1866. 

(40)— Decree by false personation is an ex parte 
one. — A deoree obtained by falsely personating 
the defendant is an ex parte deoree under s. 119, 
Act VIII of 1859. JAMAL DEEN v. NlHAL 
SINGH, 87 P.R. 1869. 

Setting aside—Right of minor— See ACT X 
OF 1897, s. 6, soh. I, art. 164, 8 Iod. Cas. 543. 

Order under s. 108, Civ. Pro. Code, 1882, 
setting aside ex parte deoree, whether appealable 

— See Appeal—Orders, 22 C. 981. 

See appead to Privy Council—Generad, 

23 A. 220 = 28 I.A. 28 = 5 C.W N. 153, P.C. 

Execution of—Reversal of decree—Reversal 
of execution sale —See APPELLATE COURT— 

Duty of appellate Court, 6 C.L.J. 92. 

Setting aside of—Sale—Appeal against order 
Betting aside sale —See CIV. PRO. CODE, 1908, 
s. 47, O. XXI, r. 90, 6 C.L J. 102. 

8ale under—Deoree set aside—Second deoree 
satisfied—Suit for possession by judgment- 
debtor—Not barred — See CIV.PRO. CODE, 1908, 
SB. 47. 144 (1), 6 A.L.J. 383 = 31 A. 364 = 1 Ind. 
Cas. 744. 

Order setting aside ex parte deoree not to be 
raised as ground of appeal from decree in suit— 
See CIV. PRO. CODE, 1908, s. 104, O. XLIII, 
r. 1, s. 105, O. IX, r. 13, 25 A. 280 = A.W.N. 

1903, 38. 

% 

Application to set aside—Duty of Court— See 
Civ. Pro. Code, 1909, s. 115 , 9 ind. Gas. 32 
= 9 M.Li.T. 268 = 21 M.L.J. 451. 

Court’s inherent powers to set aside— See 
CIV. PRO. CODE, 1908, O. V, r. 6, 12 Bom. Li. 
R. 462 = 6 Ind. Cas. 901. 

Appeal from deoree preferred by contesting 
defendants—Jurisdiction of first Court to set 
aside deoree passed ex parte against other de¬ 
fendants— See ClV. PRO.CODE, 1908,0. V, rr.9, 
12, 17, O. IX, r. 13, 9 Ind. Cas. 189= 15 C.W. 
N. 399. 


| Ex parte Decree— continued. 

Written statement filed—Connoil stating no 
instructions—S#« ClV. Pro. CODE, 1908, 
O. IX, rr. 7, 6 and 13, 6 B.L.R. 688. 

Against several defendants—Deoree set aside 
as against one on his application—Effect— Case 
if re-opened as against other oontesting defend¬ 
ants— See CIV. PRO.. CODE, 1908, O. IX, 
rr. 11, 13. 18 B. 142. 

Application to set aside ex parte deoree— 
Application by one of two defendants—Defence 
not common to both defendants—Decree set 
aside in toto— Validity of order— See ClV. PRO. 

CODE, 1908, O, XIV, r. 4, 26 M. 604 = 13 M.L. 
J. 308. 

Setting aside—Limitation—See ClV. Pro* 
code, 1908, o. XXIX, rr. 2, 3, 12 Bom. L R* 
730. 

Jurisdiction to set aside ex parte deoree against 
a defendant, when another defendant’s appeal 
against the deoree dismissed—See CIV. PRO. 
CODE, 1903, O. XL1, r. 21, 15 C.W.N. 798. 

Unexecuted and barred by limitation — 
Evidence of title— See EVIDENCE—DECREES, 

Judgments and vroceedings in suits, 

Agra, F.B., 78 = Ed. 1874, 60. 

Effect of— See FOREIGN COURT—JUDG¬ 
MENT OF, 3 Ind. Cas. 190=19 M.L.J. 459 = 
32 M. 469. 

Suit based on— Onus—See FOREIGN COURT 
JUDGMENT OF, 41 P.L.R. 1910 = 165 P.W.R. 
1909. 

Deoree set aside as against one of several joint 
judgment-debtors—Deoree passed subsequently 
against exempted party—Execution of decree— 
See Limitation—General, a.W.N. 1907, 
204 = 4 A.L.J. 552 = 29 A. 623. 

Application to set aside—Knowledge of the 
deoree—Limitation— See LIMITATION ACT, 
1903, art. 164, 11 Bom. L.R. 1296 = 4 Ind. 

I Cas. 586. 

Application for refund of amount of an— 
Subsequently set aside —See LIMITATION ACT, 
1908, art. 181, 28 C. 113. 

See LlS PENDENS, 56 P.R. 1896. 

Notice of appeal —Refusal to receive—Copy 
not affixed—No service—Ex parte deoree— 
Effect— See PROCESS, 16 B. 117. 


Application to set aside ex parte deoree— 
Irregularity in servioe of summons— See CIV. 
PRO. CODE, 1908, O V. r. 17, O. IX, r. 13, 
24 A. 302 = A.W.N. 1902, 68. 

Practice—Substituted servioe of sommons— 
Setting aside ex parte deoree —See ClV. PRO. 
CODE, 1908, O. V, rr. 19, 20 (1), O. IX, r. 13, 
2 B. 449. 

# 

Advocate appearing and applying for adjourn¬ 
ment and then withdrawing on the application 
being refused —Ex parte deoree—Application 
for setting aside—Sufficient reason —See OlV, 
PRO. CODE, 1908, O. IX, r. 1, O. XVII, r. 3, 
10 Ind. Cas. 770. 


Transfer of—Payment of deoree amount into 
executing Court—Application to set aside, made 
in Court passing decree, before entering satis¬ 
faction of decree, whether proper— See PRO. 

vincial Small Cause Courts act, 1887, 
S. 17. 54 P.R. 1910 = 6 Ind. Cas. 945 = 141 P.L. 

R. 1910. 

Conditions precedent to setting aside— Duty 
of Court where conditions not fulfilled Defect 
whether oured by subsequent deposit of decretal 
amount— PROVINCIAL SMALL CAUSE 
COURTS ACT, 1887, s. 25. 5 A.L.J. 295 — A. 
W.N. 1908, 141,’ 

Applicability of dootrine of res judicata to— 
See Rent, Suit for, 12 Ind. Cas. 329. 
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Ex parte Decree— concluded. 

Not, final decision— See RES JUDICATA—AD¬ 
JUDICATIONS, 9 M.L.J. 60* 

Whether res judioata— See RES JUDICATA — 
ADJUDICATIONS, 78 P.R. 1883. 

How far operates as res judicata—See RES* 

judicata—Matters in issue, 2 Ind. Cas. 

ll. 

r ■ ■ — jlgwj v \ -T -- . « VC y-fi--. “*>• 

In rent suit— Res judicata—See RES JUDI¬ 
CATA—Miscellaneous, 6 ind. Gas. 860. 

Application for setting aside, rejected—No 
appeal preferred—Fresh suit for setting aside 
ex parte decree—Res judioata —See RES JUDI¬ 
CATA—MISCELLANEOUS, A.W.N. 1882, 4. 

By appellate Court in favour of apoellant— 
Revisional powers of High Court— See REVI¬ 
SION—GENERAL, A.W.N. 1886, 261. 

See Revision—General, 114 P.R. 1883. 

Sale in execution of ex parte decree subse¬ 
quently set aside, if a nullity —See 8ALE--SALE 
IN EXECUTION OF DECREE —GENERAL, 15 0. 
W.N. 875. 

TjT parte decree, suit to set aside —See 8MALL 

Cause Court, Mofussil, Jurisdiction of 
—Practice and Procedure of, 4 C. 318 = 
3 C L.R. 482. 

Jurisdiction of Registrar of Presidency S.C. 
Court to set aside— See SMALL CAUSE COURT, 

Presidency Towns. Jurisdiction of— 
General, 30 C. 588 = 7 C.W.N. 547. 

8eoond appeal —See SPECIAL OR SECOND 
APPEAL—APPEAL AGAINST ORDERS WHEN 
LIE AND WHEN NOT, 16 B. 117. 

Application to set aside— See SUMMONS, 
Bourke, O.C. 25 = Cor. 151. 

Ex parte Hearing. 

See CIV. Pro. Code, 1908, O IX, r. 6. 
O. V, r. 6, 1 L.B.R. 226. 

Defendant summoned as witness for plaintiff 
—Failure of defendant to appear— Ex parte 
proceedings against defendant—Legality— Set 

Witness—General, 3 Ind. Ca9. 45. 

Evidenoe taken at ex parte hearing — See 

Witness—Examination of witnesses, 3 
B.Li.R. A.C., 273=12 W R, 130. 

Ex parte Injunction, 

See injunction. 

(1)—The Court has jurisdiction to grant an 
ex parte injunction but in exercising the dis¬ 
cretion the greatest oare should be exercised, 

Hari v. Secretary of State, 5 Bom.L.R. 

431 . 

Ex parte Order. 

See Ex parte decree. 

(1)— Appeal— Ex parte order absolute — Appli¬ 
cation to set aside ex parte order—No appeal 
against order dismissing application — Civ. 
Pro . Code (Act XIV of 1882), ss. 100, 108, 


Ex parte Order— concluded . 

588 ,cl. (9)—The kind of ex parte deoree to which 
8. 108, Civ. Pro. Code, 1882, roferB, is clearly 
the deoree against a defendant referred to in 
s. 109, and that section refers to the intitial 
stage of a suit when only the plaintiff appears. 
Therefore, an ex parte order absolute for fore¬ 
closure cannot be treated as a deoree ex parte 
under s. 100 ; and an application to set 
it aside cannot oome within s. 108* Conse¬ 
quently an order refusing such application is 
not appealable under ol. (9) of s. 588. KADIR 

Bux Baipari v. Abdul ali Fakir, 2 Ind. 

Cas. 67. (32 C. 253, 2 C.W.N. 676. R.\ 

• 

Ex parte order—Restoration — Revision — 
—See Civ. PRO. Code, 1908, O. IX, rr. 6. 13, 
O. XVII, rr. 2, 3, s. 115, 36 C. 189 = 1 Ind. 
Cas. 741. 

Order refusing to set aside ex parte dismissal 
of application to set aside sale — Confirmation 
of sale — Appeal — See ClV» PRO. CODE, 1908, 
O. IX, r, 9. O. XXI, rr. 90, 92, s. 104, 
O. XLIII, r. 1, 6 Ind. Cas. 148. 

Admitting appeal—Power to set aside— See 
Limitation act, 1908, ss. 4, 5, 159 P.L.R. 
1901, 

Admitting appeal—Application to discharge— 
Delay, Effect of—See LIMITATION AC T,908, 
ss. 4, 5, 12, 12 C.W.N. 25. 

Expediency. 

Political—No ground for dismissing suit— See 

Res Judicata—Competency of Court, 

9 C.W.N. 357, P.C. = 7 Bom. L.R. 97 =2 A.L. 
J. 135 = 28 M. 42. 

Expert Evidence. 

fl )*-In admiralty cases. —In admiralty oases 
the expert evidence should be strictly oonfined 
to questions of navigation and kindred ques¬ 
tions, i.e., it must be expert evidenoe and 
nothing more. CLAN SHAW V. CASHMERE, 

1 Bom. L.R. 570. 

(2) — 1 n handioriing . — A solicitor who makes 
a special study to qualify himself as an expert 
in handwriting, is entitled to a special remu¬ 
neration for his work in so qualifying himself. 
DAHIBAI v. Sunderji, 9 Bom. L.R. 819 = 31 
B. 430. 

(3 ) —Expert evidence % when relevant-Value of 

such evidence .— The opinion of an expert on 
facts proved or admitted is only relevant when 
the Court has to form an opinion on a point of 
science or art. Expert opinion even on admit¬ 
ted or proved facts will differ and then the 
Court has to decide whiob opinion it will rely 
on. But when the facts are not admitted, the 
Court has first to oome to a oonolusion on the 
evidenoe as to what facts have been proved and 
then apply to suoh facts the various expert 
opinions which have been offered. But if it is 
not a point of science or art, the Court or jury 
can form an opinion without expert evidenoe 
though the line where there no longer remains 
a point of soienoe or art on which the Court 
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Ex pert Evidence— concluded* 

has to form an opinion is not always very 
clearly defined. MONOSSEH v. SHAFUBJI, 10 
Bom. L R. 1301. 

Advantage of expert opinion regarding value 
of land—See ACT 7 OF 1894, s. 18, 32 C. 313. 

Will challenged — Examination of medical 
experts to test value of evidence of attending 
physician—Examination of expert in Bengali 
language and legal terms—See EVIDENCE 
ACT, 1872, ss. 3, 45, 101, 135, 16 C.W.N. 266. 

Evidence of experts—Whether admissible on 
questions of Hindu Law —See HINDU Law— 
ADOPTION, 16 M.L.J. 178 = 29 M. 437. 

Opinion of handwriting expert without exa¬ 
mination in Court, if admissible —See WILL— 

Execution, 15 C.W.N. 728. 

Experts. 

With special skill employed to supply parti¬ 
cular boilers—Duty to exercise skill without 
relying on others — Failure—Negligence — 
Damages— See CONTRACT ACT, 1872, s. 24, 
13 C.W.N. 59=1 lud. Cas. 351. 

Exproprietary Tenancy. 

See Landlord and Tenant. 

( 1 )—Rent payable by an ex-proprietary tenant 
—Person entitled to receive -Land Revenue 
Act ( III cf 1901), s. 36 — Rent Act (Oudh), 
ss. 7 -A and 126. — The respondent sold his 
share in a village to the appellant and became 
an exproprietary tenant of land which had 
been his sir, and the rent payable therefor was 
determined under s. 36 of the Land Revenue 
Aot. Held, that the respondent was the tenant 
of the appellant alone, and not of all the 
oo-sharers in the village, and therefore the 
appellant alone was entitled to maintain a suit 
for arrears of rent against the respondent. 
CHHOTE Lal v. Ramadhin, 13 O.C, 70 = 

8 Ind. Cas. 945. 

Ex-proprieLary tenants mortgaging trees to 
Government for takvi advances—Relinquish¬ 
ment of their rights to zamindar—Right of 
Government —See ACT XII OF 1884, s. 5, 26 A. 
540 = A.W.N. 1904, 101 = 1 A.L.J. 261. 

See U.P. ACT, XVIII OF 1873, ss. 7, 9, 2 A. 
735. 

Oocupanoy tenant and ex-proprietary tenant 
not same —See U.P. ACT XII OF 1881, s. 7, 
20 A. 219, F. B. = A.W.N. 189S, 47. 

See U.P. ACT XII OF 1891, s. 7, 8 A. 256, 

See U.P ACT XII OF 1881, ss. 7, 9, 7 A. 
633, F.B. = A.W.N. 1885, 185. 

Creation of a mortgage bv an—Not an aot 
within s. 93 (6)— See U.P. ACT XII OF 1881, 
s. 56, 93 (6), 9 A. 244 = A.W.N. 1887, 29. 

Agreement to surrender ex-proprietary rights 
—Possession not delivered—Suit for damages 
for breach of contract— See U.P. ACT II OF 
1901, ss. 10, 20, 83, 8 A.L.J. 826. 


Exproprietary Tenancy— concluded. 

Exchange of Zsmindari between ooi-sharers 
—Rights of ex-proprietary tenants— See U.P. 
AOT II OF 1901, ss. 10, 202, 8 A.L.J. 329. 

I Application tor fixing rent of ex-proprietary 
holding made under the old Aot—Order passed 
after the new Act—Subsequent suit for arrears 
of rent for a period prior to the order—Effect 
of order— See U.P. ACT III OF 1901, ss. 3, 87 f 
i 91, 2 A.L.J. 206. 

Proprietary title—Extinguishment —See CIV. 
PRO. CODE, 1908, O. I, rr. 8 (2), 10 (2), (3), 
(5) and (11), 13, 2 Ind. Cas. 848. 

Determination of question as to exproprietary 
tenancy—Jurisdiction — See JURISDICTION OF 

Revenue Courts, 8 ind. Cas. 857. 

8ale of ex-proprietary rights — Recovery of 
Nazrana —See Lease — GENERAL, 6 A.L.J. 
555 = 2 Ind. Cas. 261. 

Agreement to pay rent at a stipulated rate— 
Rent not determined by Rovenue Court—Fair 
rate— See RENT, 6 A.L.J. 161 = 5 M.L.T. 347 
= 3 Ind. Cas. 31. 

Liability of, to pay rent fixed by Revenue 
Courts — See Res Judicata — CAUSE OF 
ACTION, 15 O.C. 45. 

Ex-proprietor. 

(1 )—Right to sell a house — Common law — 
Sale of site and materials —Wajib-ui-arz.—A 
wajib ul-arz provided that an ex proprietor had 
a right to sell the materials of the house ; held 
that the terms implied that tbo site could not 
be sold and a purchaser from the ex-proprieto 
could not acquire the right to live in the house 
Such was also the common law of these pro¬ 
vinces. Jamna Prasad v. Panna Lal, 4 A. 
L.J. 754 = A.W N. 1907, 287. (20 A. 248. R.) 

Extending St. 9 Geo. 4 G. 14. 

See ACT XIV OF 1840. 

Extension of Time. 

Application for extension of time—Notice it 
necessary —See ACT VI OF 1982, ss. 169, 214, 

25 M. 576. 

Giving security in appeal—Extension of time 
—Powers of Court— See APPEAL TO PRIVY 

Council—Practice and Procedure, 10 C. 
557, P.c. = ll I.A. 7. 

See appeal to Privy Council — Prac¬ 
tice and Procedure, 2 C. 128. 

See CRIM. Pro. Code, 1898, s, 195, 8 C.W. 

N. 797. 

Conditional decree for payment of sum 
oertain within fixed time—Court cannot extend 
time — See DECREE — ALTERATION OR 
AMENDMENT OF DECREE, 13 A. 400 = A. W. 

N. 1891, 150. 

For payment— See DECREE — DECREE, 
FORM OF, 26 O, 639 = 3 C.W.N, 628. 
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Extension of Time-con:2udd, 

Till the opening day where time fixed for 
deposit of decretal amount ends on a holiday— 
See HOLIDAY, 3 O LJ. 339=10 C.W.N. 536. 

Bona fide mistake of vakil—Extension of 
time—Payment of deficient stamp duty— See 

Legal Practitioners — Pleader—Mis¬ 
cellaneous, 9 M.L J. 348. 

Application for—For filing paper books— 
Sufficient cause to be shown - See PRACTICE 
and Procedure, 27 C. 57, 27 C. 6C, Note. 

See PRACTICE AND PROCEDURE, 9 B. 250. 

Prooeps fees— For payment of process fees— 

See Rules—Rules op High Courts and 
Supreme Courts, N.W.P. a.W.N. 1897, 
157. 

Extinguishment of Easement. 

See Easements act. 1882, ss. 47, 15, 
Ezpl. 1, 9 Bom. L R, 1101. 


Extra Assistant Commissioner. 


See Bur. act XI OF 1889, L.B.R. 1893— 
1900, 285. 


Facai 


f I 



Impression of—Of testator’s signature on will 
—Validity— See SUCCESSION ACT, 1865, s. 50, 
25 O. 911=2 C.W.N. 642. 


Factories Act. 

See ACT XV OF 1881. 

Factors Act. 

See ACT XX OF 1844. 


Factory. 

Flour mill worked by oamel—Objeotionable 
smell arising from negligent user—Nuisance- 
Right of Municipality —See BOM. ACT III OF 
1901, s. 151, sub-a. (l) (a), (2) and (3), 9 Ind. 
Oas. 686. 

Factum Valet. 

See Hindu Law—adoption. 

(1 )—Dochine of ' fac'um valet , ’ extent of the 
applicability of. to casts of adoption.— Tbe 
doctrine of ’ factum valet ’ has been held to be 
applicable as well in the Dayabhaga school, as 
in the various sub-divisions ol tbe Mitakshara 
sohool. In oases of adoptions, when questions 
arise in respeot of formalities, ceremonies and 
similar other points which amount to moral 
or religious suggestions, and which relate to 
the modus opirandi of the adoption, without 
afieoting ita essence, the doctrine cf factum 
valet oould be undoubtedly applied upon gene¬ 
ral grounds of justice, equity and good 
conscience, irrespective of tbe authority of the 
texts of Hindu Law. In the absence of any 
auoh texts expressly to the contrary, the doc¬ 
trine will apply to adoptions which, having 
been made in substantial conformity to the 
law, have infnoged only minor matters of form 
or selection. The capacity to give, the capacity 
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to take, and the fitnesB to be taken in adop¬ 
tion are the three main elements essential to 
constitute an adoption apart from questions 
of form. These beiDg matters essential to the 
validity of the transaction are, as such beyond 
the provinoe of the maxim ‘quod fieri non 
debuit factum valet.’ GaNGA BAHAI v. LAKH- 
RAJ SINGH, 9 A. 233. (5 I.A. 40, 2 A. 164, 

4 M H.C. 164, 10 B. 80, 12 B.HC. 365, 3 B. 
273, R.) [R , 10 A. 289, 11 A. 194, 12 A. 328, 
17 A. 294. 11 C«P.L,R. 56, 11 C.W.N. 147 = 4 
C L.J. 537.] 

(2) —Factum valet, whether arpli*s to adop¬ 
tion by Brahmin of his daughter's son. — The 
oase of the adoption, by a BrabmiD, of bis 
daughter’s son, does not fall within the proper 
limits for the application of tbe maxim “quod 
fieri non debuit, factum vale 1 .” GOPAL Nar- 
HAR SAFRAY V. HaNMANT GANESH SaFRAY, 

3 B. 273. [R.. 9 A. 253, 13 B. 160 ; £>., 10 B. 

80, 22 B. 812.] 

(3) — Hindu Raw — Adoption of daughter's son 
— Faotum valet. — Amongst Brahmins, an 
adoption of a daughter’s son is incestous and 
invalid, and cannot be supported on the ground 
of “factum valet quod fieri non debuit.” 

Bagirathibai v. Radhabhai. 3 B. 298. [R., 
17 A. 294 ; D. t 22 B. 973 ] 

(4) — Doctrine of — Wi:h regard to adoption of 

an only son. —The adoption of an only son being 
not null and void under the Hindu Law, held 
that where such an adoption bas actually taken 
place, the maxim “ quod fi ri non debuit 
factum valet” would apply. BENI PRASAD v. 
HARDAI Bibi. 14 A. 67, F.B = A.W.N. 1892, 
161 [R., 17 A. 294, 24 B. 367, 1 Bom. L.R. 

144.] 

(5) — Maxim of “factum valet ."—Though the * 

principle of “ faotum valet” is acted upon to the 
fullest extent only in Bengal, it is recognised 
also in other Schools of Jaw. [Cows., 14 A. 67, 
F B. ; R., 3 B. 273. 11 M. 43 1 Semble.— In 
the Benares School an indigent married , 
daughter has a preferential claim to her lather’s 
property over a wealthy married daughter. 
WOOMA DAEE v. GOKOOLANUND DASS. 3 C. 
587. P.C.= 5 I.A. 40=2 C.L.R 51 = 3 Bar. 
786. [F., 23 B. 229 ; R., 4 B. 104, 17 B. 114.] 

(6) — ‘Factum valet,' Doctrine of — Adoption .— 
If the factum , tbe external act, is void in law, 
there is no room for tbe application of the 
maxim. Tbe truth is that the two halves of 
the maxim apply to two different departments of 
life. Many things which ought not to be done 
in point of morals or religion are valid in point 
of law. But it is nonsensical to apply the whole 
maxim to tbe same olass of actions. (The 
remarks of Weslropp % C.J. % in 12 B.H O R. 
364 on the doctrine of factum valet % Appr.p 

Sri Balusu Gurulinga Swami v. sri 
Balusu Rama Lakshmamma, 21 A. *60, 

P C =8 OWN 427 = 26 1 A. 113 = 29 M 3S8. 

9 M.L J. 67 = 1 Bom L.B. 226-7 Sar. 380, 

See Hindu law — Family dwelling 
HOUSE, 4 B.L.R. O.G. 72 = 12 W.R., O.O* 
35. 
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Father’s powers—8elf-aoquired property— 
Exclusive gift to one son—Factum valet (Acts 
done not void)— See Hindu Law—GIFT, 1 

A. 394. 

Hindu Law — Gift of Hindu girl in marriage 
without oousent of father—Suit for getting 
marriage declared null and void—Applicability 
of doctrine of factum valet — See HINDU LAW 

—Marriage, li B. 247. 

Marriage of minor celebrated by mother— 
Absence of father’s consent—Suit for declaration 
of nullity of marriage—Pactum valet— See 

Hindu Law 7 —Marriage, 22 B. 812. 

See Hindu Law—Marriage, 22 B. 509. 

Fair. 

(1)— Fair—Levy of tax—Act XIX of 1844.— 
The levy of tax oo goods brought for sale at a fair 
by a private individual or a corporation is illegal 
in virtue of Act XIX of 1844. MAHADU v. 
SAKHARAM, 5 Bom. L R. 703, 

Fair Comment. 

Limits of newspaper criticism—Imputing 
commission of oriminal offence to person whe¬ 
ther— See Libel, 12 C.W.N. 490 = 35 C. 495. 

Mis-statement of fact in comment—Effect— 
See Libel, 14 C.W.N. 713 = 6 Ind. Cas. 81 = 
37 C. 760. 

False Accounts. 

Two sets of accounts—Kept to deceive Gov¬ 
ernment— Effect— See BOM. ACT III OF 1875, 

s. 7, 20 B. 668. 

^ . 

False Charge. 

Suit for damages for bringing — Medical 
attendance— Costs— See DAMAGES — DAMA¬ 
GES, Suits for, a.w.n. 1887, 104. 

See Special or Second appeal—Small 
Cause court Suits, 4 B.L.R. a.c. 35, 
Note = 10 W R. 115. 

False Complaint. 

Wrongful attachment on—To Magistrate— 
Suit for damages against complainant—Limita¬ 
tion—See Limitation act, 1908, Art. 23, 7 

B. 427. 

False Description. 

See Maxim, 4 Bcm.L.R. 871. 

False Evidence. 

(1) —Co lector or Deputy Collector acting 
under the Land Acq’tuition Act , whether a 
judicial officer — P/ o t edmgs o' D-p'ity Collector 
not regulated by Civ Pro. Code—Power to sanc¬ 
tion pros cut on for perjury — Duty of Civil Court 
when parly dissatisfied wi ll Deputy Collector's 
orders re, the value cf land, et?. t makes a refer - 
ence. —A Collector or Deputy Collector, acting 
under the Land Acquisition Act, is not a 
judicial officer, nor can be be regarded as a 
* Revenue Court. The proceedings of the Dtputy 
Collector under the Act are not regulated by 


False Evidence— concluded . 

the O.P.C. A Deputy Collector has no power 
to pass orders sanctioning the prosecution of a 
person for giving false evidence in relation to 
proceedings taken by him under the Land 
Acquisition Act. The Deputy Collector 19 not 
in a position to pass any final orders in the 
matter of the value of the land or the right to 
claim the price fixed, A par»y dissatisfied can 
olaim a reference to the Civil Court, whose 
duty it is to settle the matter judicially. 
Therefore, to subject parties olaiming the right 
to such reference to a criminal prosecution, 
when the matters, on which the Deputy Col¬ 
lector had formed an opinion as a Revenue 
Offleer under the Land Acquisition Act, must 
be submitted for the determination of a Court, 
is obviously premature and improper, and is 
almost certain to operate very prejudicially 
towards them in the trial before the Civil Court. 

Durga Das Rukhit v. Queen Empress, 
27 C. 820. [F , 30 C. 36 ; R., 8 O.C. 118, 187 
P L.R. 1905 = 44 P R. 1905. Cr. = 3 Cr. L.J. 
128.] 

See Damages—Damages, Suits for, 10 
M. 87. 

See Sanction to prosecute, a.W.N, 
1884, 57, 22 B. 936. 

False verifisation of written statement—Civ. 
Pro. Code, s. 115 —Indian Penal Code, s. 191— 

See Written Statement, 6 a. 626 = A.W.N. 

1884, 52. 

| False Imprisonment. 

(1) — Ivforma v.n given to the Police —Prose¬ 
cution ofetr investigate n — Acquittal of accused 
— Suit for damagts for—Aqa\n^t informant , 
Maintainability of. —A informed the Police 
that certain persons had attempted to murder 
him and named the plaintiff and others as 
being thoae who had done the act. The Police, 
after bolding an investigation, sent them to a 
Magistrate. After holding a preliminary in. 
quiry, the Magistrate committed them for trial 
to the Court of Session. The trial resulted in 
the acquittal of the accused. A was now sued 
for damages for faise imprisor ent. Held , 
that the suit was not maintainable. BAL- 
BHADDAR PANDE v. BASDEO PANDE. 3 A L.J. 
650 = 29 A. 44 = A W.N. 1906, 263. (26 M. 262, 
j A}pi.) [R , 6 A.L.J. 516 = 5 M.L.T. 387 = 2 

I Ind. Cas. 424.] 

* 

| (2) — Action for false imprisonment, when 

i maintainable--At t. 19 —Limitation Act, 1877. 
Nothing short of actual detention and complete 
loss of freedom will support an action for false 
imprisonment. [ Bird v. Jones (1845), 7 Q. 

B. 742, F.] A person who is released on bull 
cannot be regarded as under imprisonment so 
long as he is on bail. Time begins to run 
from the date on which the plaintiff was enlar¬ 
ged on bail, Hence a suit for false imprison¬ 
ment must be brought within one year from 
the date on which bis imprisonment ends. 
MAHAMMAD YUSUFUDDIN v. SECRETARY OF 
STATE FOR INDIA, 30 C. 872, P.C =30 I.A, 
184 = 7 C.W.N. 729 = 5 Bora. L.R. 490 = 8 Sar. 
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False Imprisonment— concluded. 

(3 )—A t'on for false imprisonment—Arrest 
under satisfied decree by mistake of officers of 
Court — Plaintiff's Cause of action against 
officers — "Limitation Act, sch . II , art . 19 and 
■S. 22.—This was a suit for damages lor wrongful 
arrest; brought by the judgment-debtor against 
the decree-holders and two of the effioera of the 
Court, the head cashier and the chief clerk who, 
by mistake, in spite of the decree, having been 
already completely satisfied, issued the cert»fi- 
oate of non-payment and the writ of arrest. The 
facts clearly showed a wrongful detention. As 
to the liability of the decree-holder the princi¬ 
ple was applied, that when a Court of compe¬ 
tent authority has disposed of the matter, 
though erroneously, then the party who takes 
out the warrant is Dot liable ; but when the 
.Court has no jurisdiction whatever to issue the 
warrant, then the whole proceeding is coram 
non judice and the parties are liable. The 
Court at Small Causes bad clearly jurisdiction 
over the matter which was an ordinary money 
claim, though the cffioers of the Court acted 
erroneously in issuing the warrant. The party 
decree-holder was not liable since he had made 
the non-payment of the judgment, of which he 
had the best possible evidence in the certificate 
of the proper officer of the Court, the founda¬ 
tion and condition of his request for a warrant 
As regards the other defendants, the officers of 
the Court, their liability was of a different char¬ 
acter, the proceedings which ended in the wrong¬ 
ful arrest having arisen from some fault on the 
part of ihose officers, but the suit against them 
waB barred by limitation under art. 19 of sch. II 
of the Limitation Act read with s. 22 of the 
Act, since, at the date of the suit, more than 
one year bad elapsed from the date of the false 
imprisonment. FISHER v. PEARSE, 9 B 1. 

See Execution op Decree—Mode of 
. execution, 3 M I a. 164. 

Preventing intending passenger of ferry boat 
to return fr^m wharf through turnstile without 
payment — See FERRY, 14 C.W.N. 410, P.C.= 

* 5 Iod. Ca«. 842. 

See Judicial officers, Liability of, 3 
B.H.C., App. 1. 

8uit for compensation as to—See LIMITATION 
ACT, 19C8, art. 19, 5 Bom. L.R. 490. 

False Personation. 

(1) — Ev dence afforded by prior records—FaUe 
personation — Res judicata.—Where the main 
. question was whether, in fact, the heir to an 
estate, a minor in possession through the 
manager under the Court of Wards, had been, 
as the plaintiff alleged him to have been, put 
forward by false personation, a Divisional 
Court of Appeal decided in favour of the defence 
and dismissed the suit. Pending this decision, 
a Full Bench of the Allahabad High Court (in 

• 12 A. 1) disposed of questions of law as to the 
admissibility in evidence in this suit of the 

; judgment and record in a prior suit ; in which 
it had been found, as a faofc, that there had 
, been at one time, in existence an heir born of 
the parentage whioh the defence in this suit 
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alleged to be that of the minor defendant. It 
was disputed in the present suit whether the 
minor defendant was the same individual whom 
his alleged mother, the defendant in the for¬ 
mer suit (there being the same plaintiff in both 
suite), stated to be her son ; also, whether, if 
that identity were proved, the suit would be 
barred as res judicata. This latter question 
was decided in the negative by the Full Bench, 
whioh held the judgment in the former suit not 
to be conclusive upon the present one ; but 
also hold the record to be admissible. There 
was no appeal from that decision ; and oo an 
appeal from the decree of the Divisional Court, 
the Judicial Committee affirmed, on the facts, 
the decree made. PALAKDHARI SINGH v. THE 
COLLECTOR OF GORAEPUR, 18 A. 261, P. C. 

See Registration act, 1909, s. 82 (c) 
5 Bom L. R. 138. 

False Representation. 

See Evidence act, 1872. s. 115, 30 C. 539, 
P. 0. =30 I.A. 114=7 C.W.N. 441 = 5 Bom; L. 
R. 421. 

False Statement. 

Insolvent judgment-debtor—Civ. Pro. Code, 
8. 351 (a) — Accidental false statement in appli¬ 
cation — See Insolvency — Insolvency 
under Civ. Pro. Code, 7 A. 295 = A. W. N. 
1885, 50. 

See POSSESSION—SUITS FOR POSSESSION, 
2 C.L.R, 292. 

False Verification. 

Verification by mookfcear—Civ. Pro. Code, 
1859, s. 2 4— See PLAINT— VERIFICATION AND 
SIGNATURE, V/. R. F. B., 41= Marsh, 127 = 1 
| I id. Jur. O. S , 44. 

i 

Of written statement—Civ. Pro. Code, s. 115 
— Filse evidence—Indian Penal Code, s. 191 — 

Written Statement, 6 a. 626 = a. W. 

N. 1884, 52. 

Family. 

Meaning of— See ACT XXXV OF 1858, s. 13, 
23 C. 512. 

D3f*mation of deceased person—Suit by heir 
of deceased — Damage to reputation of family— 
Maintainability of suit — See DEFAMATION, 

5 B. 580. 

See INJUNCTION — INJUNCTION UNDER ClV. 
Pro Code, 6 B.L R. 571. 

S>e STAMP ACT, 1979, ae. 3 (15), 25 (c), 19 

O. 499. 

Family Arrangement. 

(1)— Fam ly agreement as to appropriation of 
shares in property —Subsequent gift to “ heirs 
and children from generation to generation for 
ever” whfth’r valid or void as creating a 
perpetuity — Nature of es'a'e taken by heirs .— 
With regard to the estate left undisposed of 
under the Will and codicils of a Parsi testator, 
his heirs came to an agreement specifying who 
the several heirs were and laying down t^he 
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Family Arrangement— continued, 

manner in which the shares were to be dis¬ 
tributed and paid over. A olause in the agree¬ 
ment provided that after paying in full the 
debts of, and other claims against, the deceased 
“the remainder is to be apportioned to the above- 
mentioned heirs agreeably to their shares 
specified , but after their death their shares 
were to be received and enjoyed by their heirs 
3 nd children from generation to generation for 
ever.” In the present suit brought for a 
declaration of the rights and interests of the 
parties, aB under the above family agreement, 
it was urged on appeal that the order of the 
lower Court was wrong in that it deolared that 
the limitations in the family agreement under 
consideration, subsequent to the life-interests 
of the signatories, were null and void so that 
there was a resulting trust in favour of the 
heirs of the deoeased testator, as declared by 
the said agreement in respect of the estate, 
created under such void limitations, and that 
the lower Court should have deolared that on 
the death of eaoh of the signatories of the said 
agreement, his or her heirs became absolutely 
entitled to the corpus of the property in which 
the deoeased signatory had a life-estate. The 
High Court held that the settlement in favour 
.of the heirs and ohildren of each signatory to 
the agreement was legally valid and was not, 
as held by the Division Court, void as creating 
a perpetuity. Even if the signatories might 
have had that object in view, no apt words had 
been used to effect it. On the question of the 
nature of the estate the “heirs and ohildren ” 
take, it was held that unless the subsequent 
context plainly showed that they were intended 
to take less, they must be held to take an 
absolute estate. A gift to the heirs of A from 
generation to generation confers upon them 
when ascertained exactly the same estate as if 
the gift were to X and Y, the heirs of A U'mi- 

natim. Fardunji M. Banaji v. Mithibai, 
22 B. 355. 

(2) — Hindu Law —Division of fam 'ly property 
— Suit to enforce compromise - Fraud — Mistake 
in law. —A compromise of family disputes come 
to between two major Hindu brothers tor the 
partition of family property and embodied in a 
petition filed in the Colleotorate, is enforceable 
by suit in the absence of evidence of fraud, 
though bona fide disputes might have existed 
as to the rights of the parties. RAM NlRUNJUN 
SINGH V. Prayag Singh, 8 C. 138 = 10 C.L.R. 
66 . 

(3) —Compromise — Family arrangement .— 
Family arrangements are governed by a special 
equity peouliar to themselves and will be en¬ 
forced if honestly made, although they have < 
not been meant as a compromise, but have 
proceeded from an error of all parties originat¬ 
ing in mistake or ignorance of fact as to what 
their rights actually are, or of the points on 
whioh their rights actually depend. When the 
responsible members of a family agree to an 
arrangement, whioh is per se not unfair and 
whioh has been arrived at without undue 
advantage being taken, the Courts would be 
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slow to interfere, when subsequently one of the 
parties wishes to have that arrangement set 
aside.. On the death of a proprietor leaving 
two wives and sons from one of them, disputes 
arose between them. A family arrangement 
was then arrived at, under the terms of which 
it wa9 agreed that eaoh widow should be allow¬ 
ed to retain possession of half of the deoeased'a 
property during her life time for herself and 
her respective issue. In acoordanoe with this 
arrangement mutation of names was effected 
in revenue papers. One of the pons for some 
three years after he arrived at majority acquies¬ 
ced in the arrangement. Held, that, as the 
family arrangement was made by all parties 
bona fide and was acted UDon for many years, 
it should not be disturbed by Court MUSSAM- 

MAT HASSAN BIBI v. FAZAIi KaDIR, 139 P.L. 
R. 1909. 

(4 )—Partition made in settlement of doubtful 
claim> t f valid ani binding on the part e* there¬ 
to — Validity of arrangement , not dependent on 
length of time during which it has been acted 
upon. — A partition or family arrangement made 
in settlement of a doubtful, if not a disputed 
claim, by arbitrators appointed by the parties, 
effecting a division of the family properties and 
debts, and drawing up a list of them, which is 
signed by the parties and carried out and acted 
upon by them for sometime, is a valid and 
binding arrangement, whioh the parties to it 
cannot deny, ignore or resile from. (13 M.I.A, 
497, 14 M.I.A. 24, 22 B. 4C2, 21 I.A, 35 = 20 
C. 373, 25 I.A. 161 = 26 C. 81, R.) Per Mooker - 
jee,J. —If parties have settled a dispute, suoh 
settlement will Dot be set aside on the ground 
that it gave to one of the parties more than 
what he might possibly have recovered, if he 
had taken the judgment of the C°urt upon the 
matters then in difference between them (1 C.Li. 

J. 388, R.) Per Moolcerjee , J —A family arrange¬ 
ment may be upheld, although there were no 
rights aotually in dispute at the time of making 
it, and the Courts will not be disposed to scan 
with much Dicety the quantum of consideration. 

It is a mistake to suppose, that the doctrine of 
family arrangement extends no further than 
arrangements for the settlement of doubtful or 
disputed rights ; the principle is applicable to 
cases in which arrangements are made between 
members of a family not merely for the preser¬ 
vation of its peaoe, but also for preservation of 
its property. The validity of a family arrange¬ 
ment does not depend upon the length of time 
for whioh it has been acted upon. A fair com¬ 
promise of a doubtful right is in itself a sufficient 
foundation for the agreement. But if an attempt 
is made to set aside a family arrangement on 
the ground of mistake inequality of position, 
undue influence, coercion, fraud or any similar 
ground, the length of time during whioh it has 
been allowed to stand unchallenged, may be a 
material element for consideration. HELAN 
DASI v. DURGA Das MUNDAL, 4 C.L.J. 823. 

[F. t 3 Ind. Cas. 85; R., 8 O.LJ. 458 = 13 
C.W.N. 201, 10C.LJ. 503 = 3 Iod. Cas. 247, 

3 Ind. Oas. 241 = 9 C.L.J. 134 = 13 C.W.N. 
309.] 
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Family Arrangement— continued. 

(5)— Family arrangement—Descendants of 
parties how far hound — Intention of parties .— 
One Kupe Sin^h was the sole owner or a hold¬ 
ing of 47 i kanals of land, nearly whole of which 
was acquired by him. According to his wishes, 
a family arrangement was arrived at, to which 
his sons Baba 8ingh and Dewa 8ingh and 
grandson Kishen Singh, eon of Dewa Siogh t 
consented. Under it 205 kanals were allowed 
to Suba 8ingb, 109 kanals to Dewa Singh and 
157 to Kishen S<ngb. After the death of Dewa 
Singh) the sons of Kishen Smgb sued their 
uncle Bishen Singh for half share in the land 
that was allowed to Dewa Singh. Held , that 
the claim was not valid. In such cases effect 
must be given to the intention of the parties 
and there was no doubt that Kishen 8mgh was 
finally provided without further prejudice to 
the rights of the defendant, the other son of 
.Dawa 8iDgb. The plaintiffs were not justified in 
re-opening the matter aud claiming any portion 
of the land then awarded to Dewa Singh. 

Bishen Singh v. Jawala Singh, 20 P.L.R. 
1910 — 8 led Cas. 776. 

(6) —Will or family arrangement—Immediate 
operation — lr i evoc ability — Registration — 
Registration Act (III of 1877), s 17— Pleadings , 
inconsistency in — Costs — Succes c ful party 
deprived of all costs —A dooument executed by 
the owner of an estate on 23rd May, 1881, 
whioh was plainly intended to be operative 
immediately and to be final and irrevocable, 
was held to be a non-testamentary instrument, 
e.g. t a family arrangement, which as regards 
immoveable property failed of effect because it 
was not registered as required by s, 17 of the 
Registration Aot (III of 1877). The appellants 
in whose favour the above decision was given, 
having set up a will of a later date had started 
with the oase that the instrument in question 
was a will, but the will propounded by them 
being found not proved, they later on attacked 
the document on the ground 3tated above. 
Similar inconsistency appeared in the pleadings 
of their opponents. Held —That in the oiroum- 
Stances, the Judicial Committee was not pre¬ 
cluded from giving effeot to the real character 
of the instrument, but the appellants were 
deprived of their costs in all the Courts. Tha- 

kurUmrao Ringh v. Thakur Lachman 

SINGH, 13 CW.N. 497, P.C. = 8 A L.J. 465 = 
13 C.L.J. 819 = 9 M L.T. 507-13 Bom. L.R. 

404. 

See CONTRACT ACT, 1872, s. 25, 1 Bom. L. 
R. 495. 

See Deed—Construction oe deeds, 6 
B.L.R. 202, P C. = 14 W.R. P.C. 33-13 M. 
I.A. 497. 21 M. 299 = 25 I.A. 84. 

Hindu Law—Successive adoptions—Second 
adoption during life-time of first adoptee, inva¬ 
lidity of—8eoond adopted son jointly enjoying 
property as trespasser—Prescription—Bona fide 
binding nature of—See HINDU LAW — ADOP¬ 
TION, 22 B. 482. 

• > 

Binding oharaoter of—PowerB of father—See 

Hindu Law—Alienation, 12 Bom, L.R. 
621 — 7 Ind. Cas. 134. 


I Family Arrangement— concluded. 

Compromise by limited owner, if may be 
challenged by reversioner— See HINDU LAW — 

I Conversion. 15 C.W.N. 545, P.C. —8A.L.J. 

| 552=13 Bom. L.R. 427. 

Validity and binding character of — See 

Hindu Law—Joint family, II Bom. L.R. 
606 = 3 Ind. Cas. 257. 

See Hindu Law—Joint family, 15 W.R, 
33, P.C.-14 M.I.A. 24. 

Agreement among co parceners not to parti¬ 
tion, to what extent binding—Consideration— 

See Hindu Law — Partition, 12 C.W.N. 
793. 

Partition-deed among oo-paroeners—Wife of 
co parcener given a share jointly with her hus¬ 
band— Validity of arrangement—Effect— See 

Hindu Law—Partition, 27 M. 498. 

See Hindu Law—Partition, 1 Bom. L.R. 

I 123 = 23 B. 636. 

Creation of reversionary rights in a daughter 
of a joint Hindu family by family arrangement 
—Quit by daughter for declaration— Sec HINDU 

Law—Reversioners, 15 M.L.J. 392. 

Malabar Law—Powers of karnavan—Restric¬ 
tion thereon by family arrangement — See 

! Malabar Law—Joint family, 8 M. 381. 

When binding— See PARTITION—GENERAL, 
3 Ind. Cas. 247 = 10 C.L.J. 503. 

Family arrangements — Consideration — 
Equity —See PROBATE—GENERAL, 9 C.L.J. 
19=1 Ind. Cas. 573. 

Sec Registration act, 1908, s. 17, 20 P. 
L.R. 1901. 

Family arrangement — 8uit for maintenance 
— Jurisdiction —See SMALL CAUSE COURT, 
MOFUSSIL, JURISDICTION OF — GENERAL, II 
i M. 134. 

I Compromise of doubtful rights — Person 
beneficially entitled under compromise—Buit to 
enforce compromise by person not a party 
thereto — Ste SPECIFIC RELIEF ACT, 1677, 
s. 23 (c<, 5 C.W.N. 386. 

See STAMP ACT, 1879, s. 3, 7 C. 21. 

Family Custom. 

See Burden of proof—Custom. 

See Custom. 

I See Hindu Law—Custom. 

(I) — Evidence as to .—It is admissible evidence 
for a living witness to state his opinion on the 
existence of a family custom and to state as the 
grounds of that opinion information derived 
from deceased persons and the weight of evidence 
will depend on the position and oharaefcer of the 
witness and of the persons on whose statements 
he has formed his opinion ; but it must be the 
expression of independent opinion based on 
bearing and not mere repetition of hearsay, 
GURURUDHWAJA V. 8APARANDHWAJA, 2 

. Bom. L.R, 831. 
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Family Custom— concluded, 

(2) Custom of the family — Exceptional 
custom. —A family oustom in derogation of the 
ordinary law can be supported only on a sure 
foundation. CHANDIK* BAKSH v. MUNA 
Kuar, 4 Bom. L.R. 376. 


(3) — Settlement of lands by the British — 
Custom of the family—Effect of the settlement .— 
At the introduction of the British Rule in 1849 I 
in the Punjab, the settlement of the country 
was made under which the occupiers of the soil 
were recognized as the proprietors of their res¬ 
pective lands. At that time the proprietary 
title of Shah Nawaz Khan was recognized in 
seven villages by virtue of his chief-ship. 
After Shah Nawaz Khan’s death, a half share 1 
in the villages were claimed, under an allega- j 
tion of custom in the family, by his younger 
son from the grand son of the deceased, who 
was appointed successor to the chiefship ; Held 
that the effeot of the settlement in 1849 wa 3 
not to create a fresh estate subject to the 
ordinary law of inheritance, but to continue to 
the ohief for the time being, as it were jure 
ccronoe, the proprietorship of the villages which 
had been founded by his ancestors, and the 
succession to which bad therefore been regulat- * 
ed by the oustom of the family. Sardar i 

Mahammad v. Nawak Ghulam Kasim , 

Khan, 5 Bom. L.R. 486. 

Effect of decision of Talukdar’s committee 

See U P. ACT I OF 1869, 26 C. 81, P.C. = 25 I 
I.A. 161 = 2 C.W.N. 737. I 


Inapplicability of Mitakshara Law — See 
Ghatwali TENURE, 10 C. 677. 

See Hindu Law—I iirARTiiiUE estates, 

12 W.R. 21. P.C. = 3 B.L.R. 13. P.C. = 12 M.I. 
A. 523. j 

Impartible property—Vatan property attach* ! 
ed to Office of Desai — Presumption—Evidence 
of family or local custom— Oqus of proof— See 

Impartible estate, 7C.L R. 1, P.C. =4 B. 

494 = 7 I.A. 162. 

Family Dwelling house. 

8hare in—And service rents—Right of execu¬ 
tion-purchaser—See Execution of decree j 
—Mode of execution, io C. 214. 

See Hindu Law—Debts, 27 M. 45. 

Direction in husbands will regarding 
residence of widow in-, how far bindmg 

— See Hindu Law—Maintenance, 14 B. 

490. 


See Hindu Law—Partition^ B.L.R. 60. 
See Prescription—Easements—Light 

AND AIR. 3 C.W.N. 407, 

Family Idol. 


Land set apart for use of family idol—Esoheat 
to Government — Subsequent purchase from 
Government, effect of — See CO-SHABERS— 

Miscellaneous, 12 m. 287 . 


Family Pedigpee. 

Admissibility— See EVIDENCE ACT, 1872* 

s, 32, 5 C.W.N. 49 = 27 I.A. 183 = 23 A. 72, 
P *0# 

Family Pension Fond. 

See ACT VI OP 1882, a. 4, 17 C. 786. 

Family Priest. 

Relationship—EvideDoe of—Speoial means of 
knowledge— See EVIDENCE ACT, 1872, s. S2, 
ol. 5, 4 C.L.R, 173. 

Family Settlement. 

See CONTRACT ACT, 1872, s. 25, 1 Bom. L. 
R, 495, 

Consideration—Repudiation—Estoppel— See 

Customs—Punjab—Inheritance, 170 P. 

W.R. 1911. 

Attempted family settlement in perpetuity— 
Ultimate, but illusory gift for charitable pur¬ 
poses—Sea Mahomedan Law—Wakf, 22 C. 
619, P.C. = 22 I.A. 76. 

See Mahomedan Law-Wakf, 30 C. 666 
= 7 C.W.N. 916. 

Release when operates as a— See RELEASE* 

9 Ind. Cie. 267 = 9 M.L.T. 342. 

Construction of— See TRUSTS ACT, 1882, 
ss. 4, 6, 14 O.C. 356. 

Faqir. 

See ABANDONMENT, 7 P.R. 1S92. 

Faridkot. 

(II — S-a'us of State of Faridkot — Courts 
foreign. —The State of Faridkot has full power 
to prescribe rules for its oivil jurisdiction. It 
can confer on its tribunals power to hear and 
decide a cause against a non-resident alien if 
the obligation has arisen out of a contract made 
while he was residing in the state. The Court 
of Faridkot is a foreign Court within the mean¬ 
ing of s. 2, Civ. Pro. Code. RaJa OF FARIDKOT 
V. Bir Singh, 191 P.R. 1888. [Cited (t F. y 
66 P.R. 1889 1 

(2)— Court of Faridkot — Judgment , foreign . 

—As the Faridkot State has an independent 
oivil, orimmal and fiscal jurisdiction, the judg¬ 
ment of Faridkot Court is a foreign judgment 
within the meaning of s. 2 of Civ. Pro. Code, 

Sirdar Gurdyal Singh v. Raja of Farid¬ 
kot, 112 P.R. 1894. [R., 75 P.R. 1909.] 

Courts of Faridkot, judgments of — See 
Foreign Court—Judgment of. 22 O. 222, 
P.C - = 2 L I.A. 171 = 4 M.L.J. 267. 

Fasli Year. 

N.W.P. Land Revenue Aot, XIX of 1873, 

8. 3, ol. 8. “ agricultural year ” as defioed in, 

no t— See Deed—Construction OF deeds, 

18 A. 388 = A.W.N. 1895, 123. 

See INSTALMENT BOND, A.W.N. 1882, 174,. 

Fatal Accidents Act, 

See AOT XIII OF 1855. 
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Father. 

Application by mother of illegitimate ohild 
to have the ohild removed from the custody of 
the father and placed under her custody— 
Mother being a prostitute —See ACT IX OF 
1861, A.W.N. 1887, 239. 

Bight of—To guardianship and oontrol of 
religion of minor—Bight of Court to interfere 

— See Guardian and Wards act, 1880, 
8. 17, 25 0. 8«1 = 2 C.W.N. 379. 

Suit by minors against father—‘Mother cannot 
be next friebd-Civ. Pro. Code, 1882, s. 457- 

See Minor—Suits by and against minors, 
11 C. 733. 

Father and Son. 

Persons occupying the holding as sons, ser¬ 
vant or wife —Liability to separate assessment 
—See BEN. ACT ill OF 1884, as. 85, 363, 2 0. 
W.N. 689. 

Purchase by father in son’s name See 

Benami transactions— General, 8 lad. 
Cas. 450. 

Decree against sons for debt due by fathpr 
—Form of decree — Personal deoree— See 
DECREE, MISCELLANEOUS, 6 Ind. Cas. 397- 
8 M.L.T. 105. 

Mortgage by father—Father if can be appoint- 
Q d guardian ad litem of minor’s son—See Ex- 
PARTE DECREE, 15 C.D J. 446. 

Decree against father how far binding on 
sons—See HINDU LAW—ADOPTION, 8 M.L. 

T. 355. 

Death of an infant son whether specially 
within the koowledge of the father 8. 106, 
Evidence Act—See HINDU LAW-REVER- 
SIONERS, 11 Ind. Oae. 202. 

Fazendari Tenure. 

See Encroachment, 16 B. 552. 

Fees, 

See COSTS. 

See COORT FEES. 

See Court Fees act, 1870. 

See Legal Practitioners—Pleader— 
Bemuneration . 

( 1 ) —Agreement between Barrister and Client 
— Act 1 of 1846.—The fees of a Barrister are not 
meroes but honoraria. A Barrister, as such, 
cannot oontraota with his client as to his tees, 
ACHAMPARAMBATH CHERRIA KUNHAMUN v. 

William Sydenham Ganty, 3 M. 138, F.B. 
[ft., 8 G.P.L.R. 13, 25 A. 509 = A.W.N. 1903, 
104.] 

See BEN. act vm OF 1885, s. 16, 24 C. 
241= 1 C.W.N. 98. 

Lien for fees—Lien of Commissioners on 
return for fees—See COMMISSIONER, Bourke, 
*4. 

Suit for malioious prosecution— Vakils— 
Element in assessing damages —See DAMAGES 
—DAMAGES SUITS, FOB 5 M. 162. 


Fees— concluded • 

See Discretion of court, 71 P.R* 1869. 

Advocate’s rights to sue for fees—See LEGAL 

Practitioners—advocate, 4 L.B.R. 65, 
F.B. 

See Process Fees, 4 P.R. 1873. 

Custom of transferability on payment of fee 
—Not paid—See BIGHT OF OCCUPANCY— 

Transfer of right, 8 C.W.N. 214. 

Receipt passed by counsel for—Not charge* 
able with stamp duty— See STAMP ACT, 1879, 
art. 15, 16 A. 132, F.B. = A. W.N. 1894, 12. 

See transfer of Property act, 1882, 
SS. 83, 84, 67, 11 M. 371. 

Fellow Servant. 

Death from accident caused by negligenoe of 
fellow servant — Company’s liability— See 

railway Company, l a.L.J. 653. 

Felo De Se. 

(X) — Introduction of English law of forfeiture 
in India—Suicide. —Where Englishmen esta¬ 
blish themselves in an uninhabited or barbarous 
country, they carry with them not only the 
laws, but the sovereignty of their own State, 
and those who live amongst them and beoame 
members of their community, became partakers 
of and subject to the same laws. This rule 
held not to apply to the early settlement of the 
English in India, as the permission to the 
settlers to use their own laws within the 
factories did not extend those laws to Natives 
associated with them within the same limits. 
The English law of forfeiture of the personal 
property of persons committing suicide, even if 
applied to Europeans in India, was not applic¬ 
able to Natives. ' ADVOCATE GENERAL OF 

Bengal v. Ranee surnomyee, 1 W.R.P. 
C. 14 = 1 Sutter. 313 = 2 8ar. 39 — 2 Moo. P.C. 
N.S. 22 = 9 Jur. N 8. 877 = 8 L T. 848 = 2 N R. 
330 = 12 W.R. (Eng.) 21 = 9 M.l.A. 387. [ft., 4 

B H.C. O.C. 1, 5 B H C. 172, 1 B.L.R. O.O. 
87, 12 W R. 413. 14 W.R. 305 = 5 B.L.R. 643, 
3 B. 452. 5 B. 154, 5 B. 506, 12 O. 70b, 24 C. 
216,28 C. 452=5 C.W.N, 659, 25 M. 457, 6 

Bom. L.R. 131]. 

Female Karnavan. 

See Malabar Law—Joint Family, 10 M, 
223. 

Females. 

See PARDANASHIN WOMEN. 

(1)—Right of t to succeed to Falliam .— 
Females are not precluded by any rule of des¬ 
cent, custom, or usage of the Cumbala Tottier 
caste from succeeding to a Palliam. THE COL¬ 
LECTOR of Madura v. veeracamoo 
Ummal, 9 M.l.A. 446. 

Possession adverse to the—Adverse to the re¬ 
versioner— See LIMITATION ACT, 1908, arts. 
141, 142, 144, 41 P.R. 1903. 

Possession of—Member, not that of a quali* 
fied owner—Onus of proof— See POSSESSION 

—General, 9 M.L.J# 38, 
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Female Witness. 

Application for issue of commission to exa¬ 
mine Sufficiency of ground« set forth in 
affidavit in support of— See Civ. Pro. CODE, 
1908, s. 132, 14 B. 584, 

Ferries (amending) Beng. Reg. XYI of 1819. 

See Ben. ACT I OF 1866. 

Ferries, Northern India Act. 

See ACT XVII OF 1978. 

Ferries Public and Canal Mad. Act. 

See Mad. act 11 of 1890. 

Ferry. 

(1) Right to set up a ferry on one's own land 
as also over anoth r's property—Ferry worked 
by one of s veral co-oroiers. — It is a recognised 
law in India, that a man may set up a ferry on 
his own property, and take toll from strangers 
for carrying them across ; and he may acquire 
such a right, by grant or by user, over the 
property of^ others. Where a co-sharer sets up 
a ferry on joint property, without in any way 
restricting the joint user of the property by the 
other co-sharers, no suit will he for an injunc¬ 
tion or damage or accounts of profits against 
such a co-sharer, even though he denies their 

title. L^chmeswar Singh v. Manowar 

HOSSEIN, 19 C 233 = 19 I.A. 48. P C =6 Sar. 
133. [Expl., 32 C. 837 = 1 C L.J. 437 ; R., 21 C. 
340, 8 M.L J. 92 = 21 M. 153. 4 C.W.N. 7R8, 14 
C.P.L R. 76. 25 B. 362, 19 C. 544, F.B.; D. t 13 
C.P.LR. 153, 26 C. 553.] 

(3 )—Proprietor of both banks of river, whether 
could claim right of ferry on that account. — In 
this suit for the right ot ferry over a river, the 
defendants, the present appellants, set up an 
agreement that had been come to between them 
and the plaintiff, whereby the right of ferry was 
given to the former. The Court of first instance 
found that although both banks of the river 
belonged to the plaiutiff yet he had given up the 
right to the ferry by special agreement to the 
defendants, who had been in possession thereof 
for more than 12 years. The lower appellate 
Court reversed this order, on the ground that, 
as the plaintiff held both banks of the river, he, 
therefore, of necessity had the right of ferry. 
The High Court held that the mere fact of plain¬ 
tiff owning, both banks, would not of necessity 
give him the right of ferry, and remanded the 
case for its deoision with regard to the speoifio 
deed of agreement pleaded bythe appellants under 
which the right of ferry in dispute had been 
made over to them. SOFIR Merdha v. NOBO 

KISHORE MOHUNT, 2 W.R 286. [£>., 25 W.R. 
53.] 

(3) Ferry rights—Right to restrain another 
from starting ferry. —An owner of a ferry,granted 
under a Government settlement, who plied it 
for hire, could restrain by suit another from 
running his ferry over the same spot, though 
that other levied no tolls on his ferry, if he did 
not use it exclusively for the conveyance of his 
own servants and ryots. LUCHMESSUR 8INGH 
v. LEDANUND 8INGH 4 C. 599 = 3 C.L R. 427. 
(16 W.R. 231. R.) [ R. t 18 C. 652.] 


Ferry— continued . 

(4) — Right to ferry ghaut—Change in course 
of rivers. The right to a ferry ghaut cannot 
follow the starting point of the ferry whenever 
it may be carried by a change in the course of 
the river, unless the new position is in the 
possessor’s land D. N. GORDON v. GOPEE 
SOONDUREE DOSSEE, 23 W.R. 58. 

(5) —Reg VI 0/1819 ss. 3, 6— Public ferries— 
Civil Courts—Jurisdiction.—S. 3, Reg. VI of 
1819 while it empowers G>vemment to invade 
private rights of ferry, by the establishment of 
a public ferry, does not debar the Civil Court 
from giving relief in cases in which a Magistrate 
may, without the sanction of Government, 
have invaded a private right of ferry. Civil 
Courts are not prohibited, by that Regulation, 
from taking cognizance of matters conneoted 
with public ferries. Suit to bavel the former 
boundaries of a ferry maintained. The plaintiffs 
did not assert that heretofore they had enjoyed 
a right of private ferry whioh had been invaded 
by an order of Magistrate extending the bound¬ 
aries of a public ferry. They asserted only that 
they had, heretofore, without charging toll, 
transported in their own boats or in boats hired 
by them their labourers and cultivators and 
implements of husbandry ; and in the exercise 
of the right,which was not a right of ferry in the 
ordinary sense of the term, they complained that 
the order of the Magistrate extending the bound¬ 
aries of the ferry was injurious to them because 
the persons who formely supplied them with 
boats employed their boats in the service of the 
public ferry, (i) Held that suoh damage was 
muoh too remote to entitle them to relief, (ii) 
Held , also, that the damage done to the 
plaintiff by passengers and carriers who tres¬ 
passed on their lands on their way to the ferry 
was too remote to entitle them to maintain the 
suit, (iii) Held , further, that the Magistrate’s 
order extending the boundaries of the public 
ferrv was an invasion. Ram GOBIND SINGH 

v. the Magistrate of Ghazeepoor, 4 

N.W.P. 146. 

(6) — Proprietary rights in private ferry — 
Running another ferry on same line—Disposses¬ 
sion regarding ft rry. Meaning ot —Proprietary 
rights in a private ferry do not admit of another 
ferry being run within suoh a distance as to be 
praotioally on the same line. Preventing per¬ 
sons from crossing in a person’s ferry and 
driving his men away amount to dispossession. 

Kishoree Ladd Roy v. Gokool Maneb 
Chowdhkain, 16 W.R. 281. 

(7) — Ferry—Right to ply ferry, what it in - 
dudes,suit for possession of ghat—Right to recover 
possession of frrry--F/ame of suit. Toe right to 
ply a ferry includes a right to ply it even wben, 
owing to the effects of season and increase of 
water, there may be occasion to start from, or 
land on, a part of the river b*nk not included 
in the land taken for the ferry. In a suit 
framed for the recovery of possession of a ghat, 
plaintiff may recover possession of a ferry of 
whiuh be has been dispossessed, where the case 
of the plaintiff was really for the ferry and was 
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Ferry— continued. . s 

eo understood by all who had to do with the 
oase until the objection was taken in second 
appeal. BROJO KlSHCRE CHOWDHRAIN v. 
BIIj&SH MONEE CHOWDHBA1N, 5 W.H. 195. 

(8) —Suit to re-open ferry — Maintainability. 
—A suit to re-open a ferry included in an estate 
obtained from the Government, is not main¬ 
tainable where the ghat near which plaintiff 
desires it to be re-opened is within two miles of 
where a public ferry was established. DEWAN 

Ram Jewan Singh v. The Codeector and 
Magistrate of Shahabad, 15 W.R. 132. 

e 

(9) — Stipulation in lease deed that no ferry 
shall be established to the pr* juaice of lessor .— 
A lessor, when granting a lease of his land may 
stipulate that no ferry shall be established 
thereupon to the prejudice of his own ferry 
(existent or possible*. JUGGDT CHUNDER 
CHOWDHRY v. BHURUT CHUNDER CHOW- 
DHRY, 23 W.R. 237. 

(10) —Right of privite ferry recognised in India 
—Bengal Act l of 1866 —Acquisition of such right 
by prescription — Period —Effect of admitting 
such right — XJser .—The right of establishing a 
private ferry and levying tolls is recognised in 
British India. (S D.A. 1854. p. 153 ; 16 W.R. 
281. 22 W.R. 296, R.) [Nat F-, 18 C. 652.] 
The shortest period for the acquisition of anoh a 
right of ferry bv user is t went y years. -Pgr Garth , 
C.J. and Wr hi e, J. (9 W.R. 91, 2 B H.C. 
354, R.) Semtle. — (Per Miittr , J,) . —Such a 
right cannot be established as an indefeasible 
right by long user. (6 B.L.R. 85, R.) Where 
the existeuce of a private right of ferry between 
the lands of two parties is admitted bv one of 
them, no question of U9er arises— Per Mitter t J . 

Permesbari Proshad Narain Qingh v. 
Mahomed Syud, 6 C. 608 = 7 C.L.R. 304. 

(11) —Ferry r 'ghts, how acquired--Lirnitation 
Act (XV of 1077), Part IV — Extinction of the 
ferry tight —Limitation — Bing. Reg. XIX of 
1816— Limitation Act , 1877, s. 23 —Either in 
the law a« it was before the acquisition by the 
British Government, or in the Regulations 
before or after the year 1793, there is no indica¬ 
tion that any person is entitled to olaim a right 
of ferry, that is to say, to a monopoly, by pres¬ 
cription or by any means other than a grant 
from the Grown. Since then, the only law 
under which a person can acquire ownership by 
prescription is ihat in Part IV, Aot XV of 1877; 
but that portion of the law is not applicable to 
a right to the exclusive monopoly of a ferry, 
which is not a right merely to land or water or 
air, nor a right to ask payment for ferring a 
traveller across a river, but an additional right, 
v\z.% a right to a monopoly, a right to prevent 
other people from exercising a right which, they 
would ordinarily possess. So far therefore, as 
mere prescription is concerned the claim must 
fail unless it is supported by evidence sufficient 
to justify a jury iu holding that there has been 
a grant from the Crown. Although a ferry 
franchise is not necessarily appurtenant to land, 
yet* looking at the language of Reg. XIX of 

C. IV—42 


Ferry— continued . 

* 

1816, it is a matter for consideration whether 
a ferry franchise, claimed as appurtenant to 
certain villages, is not subjeot to the 12 years’ 
limitation, But whether this is so or not, the 
right is not destroyed by mere non-user with¬ 
out waiver. Nor does the running of an oppo¬ 
sition ferry extinguish the right. The franchise 
continues so long as the grant continues, and 
until the person, who set up an opp )sition ferry, 
can 6how a Grown grant, or give evidence from 
which a Crown grant is presumed, the cause of 
action remains. Iu England, the disturbance 
of a market, and apparently also of a ferry 
right, is looked upon more or less in the nature 
of a nuisance. So, too, in India, the violation 
of a ferry right is a continuous wrong falling 
within s. 23 of Aot XV of 1977. NlTYHARI 
Roy v. Dunne, 18 C. 652. 

(12) — R'gbt to establish new ferry—Right to 
cross river or jhil in other ioay than by ftrry .— 
A stream, if navigable, is of itself a public 
highway. In the case of a stream, therefore, 
a riparian proprietor might start in a boat 
from any point on his own side and proceed to 
any point at which he would have a, right to 
land on the ether 9ide. But in tbe oase of a 
jhil, the soil and freehold of which is probably 
vested in 6omo particular individual, persons 
might be in the habit of crossing it from point 
to point by means of a ferry boat belonging to 
the owner, and indeed might have a right to do 
so. But such right, if it existed, would not 
lead to any inference that any proprietor of 
lands on the banks of the jhil would have any 
right to cross either way to the terminus of a 
public highway in any other manner than 
between the ascertained points and by the 
accustomed means, viz., the owner’s ferry boat. 

hunooman Doss v. Shamchurn Bhutta, 
1 Hay. 426. 

(13) — False imprisonment--Preventing intend¬ 
ing rasse>iger of ftrrv boat to return from wharf 
through turnstile without payment— R* asonable 
condition. — Tbe plaintiff, with a view to take 
the defendant Company’s ferryboat, paid the 
usual charge of a penny on entering the 
defendant Company’s wharf, then changed his 
mind and wanted to return through a turnstile 
provided by tbe Company for ex»t, but, having 
refused to pay the peony which he was asked to 
do to be allowed to go through the turnstile, 
was by force prevented from going through it, 
there being no complaint of any excessive 
violence having been U9ed. Held that there 
was no f Use imprisonment, as the defendant 
Company was entitled to impose a reasonable 
condition before allowing the plaintiff to pass 
through their turnstile from a place to which 
he bad gone of his own free will, and which he 
bad contracted to leave by a different exit. 
Tbe payment of one penny was a quite fair 
condition, and if the plaintiff did not choose 
to comply with it, the defendant was not bound 
to let him through. Held , further, that the 
question whether the attention of tbe plaintiff 
had been sufficiently drawn to tbe Company’s 
notices saying that the fare must be paid was 
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Ferry— continued. 

immaterial for tbe decision of the case. 

Archibald Nugent Robertson v. The 
Balmain New Ferry Company, Ltd., 
14 C.W.N. 410, P.C. = 9 Ind. Cat 842. 

( 14 ) —Ferry —Suit for possession—Easement 
— Na'ure of casement—Adverse possession— 
Limitation Act (XV of 1877), ss. 26, 28.—The 
plaintiff sued to establish his right to oertain 
ferries, for klias possession of the gha's, and 
for an injunction to the defendants not to 
obstruct him. Neither the plaintiff nor the 
defendant bad any interest in the bed or banks 
of the river over which the ferries were said to 
ply, and the plaintiff did not ask for any 
monopoly, nor claim to stop competition of any 
kind. According to the plaintiff's allegations, 
his lessee was turned out nearly 12 years before 
suit : Etld t that, the right of the plaintiff 
was not an easement within the meaning of 
the Limitation Act, nor could it be said that 
the plaintiff bad acquired any right by 12 
years’ adverse possession, but tnat the plaintiff 
may succeed on the ground that he had acquired 
the ferry right by user of 20 years independent¬ 
ly of the limitation Act and that the 
interference being continuous, the question of 
limitation did not arise. ABDUL KHOYRAT v. 

Hem Chandra Roy Chowdhry. 9 Ind. Cae. 
846. (19 C 253, 19 I.A. 48, 6 C. 608, 7 C.L.R. 
504, 6 C. 394, 7 I.A. 240, 7 C.L.R. 529, Rcl. 
on.) 

(15) — Public ferry — Light of Magistrate 
to grant exemptions from payment of tells — 
Bengal Regulation VI of 18 9 —Act XVII of 
1878 [Northern India Ferries ), s. 2.—Cl. (2) 
of Reg. VI of 1819 having impliedly invested 
District Magistrates and Joint Magistrates with 
the power of granting exemptions from payment 
of tolls for the use of public ferries, an order 
made by a District Magistrate under that clause 
declaring certain persons to be exempt from 
payment of tolls for the use of a particular 
public ferry is a valid order under p. 2 of Act 
XVII of 1878. BUDHRAM RAI v. THE SECRE¬ 
TARY OF 8TATE FOR INDIA IN COUNCIL, 

A.W.N. 1891, 135. 

See ACT I OF 1894, s. 23, 25 C. 346. 

Lioecse to collect—Charges in Malabar— 
Transfer of license—Prohibition against such 
transfer—8uit to recover amount due under 
terms of transfer—Maintainability —See CON¬ 
TRACT—BREACH OF CONTRACT, 26 M. 156. 

See CONTRACT ACT, 1872, s. 23. 2 A. 411, 
F.B. 

See Evidence—Maps, 22 W.R. 296. 

See Fishery, 5 N.W.P. 95. 

Loss of income of—Construction of Railway 
bridge—Compensation— See Land ACQUISI¬ 
TION. 6 Ind. Cas. 343 = 12 C L.J. 56. 

Suit for rent of a—Jurisdiction— See PRO¬ 
VINCIAL Small Cause Courts act, 1887, 
soh. H, art. 8, 14 O.W.N. 994 = 7 Ind. Cas. 
553. 
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See Ben. Reg. VI OF 1919, e. 3, B.L.R., 
Sup. Vol., 630 = 7 W.R. 191. 

See Rent, Suit for, Marsh 504 = 2 Hay 
598, 27 C. 239. 

See Specific Relief act, 1887, 8. 9 r 

, 13 M. 54. 

Feudatory Chiefs. 

British subjects with delegated Judioial and 
Police powers—Whether— See ZAMINDARS, 1& 

C. W.N. 362, P.C. 

Fiduciary Relation. 

| See Trust. 

i (l )—Burden of proof — Extent of relief ,— 
Where a fiduciary or quasi-fiduciary relation had’ 
existed, Courts of Equity will always place the 
burden of sustaining the transaction upon the 
party benefited by it, requiring him to show 
that it was of an unobjectionable character and 
one which it ought not to disturb. Tbe exercise 
of such beneficial jurisdiction stands upon a 
general principle, applying to all the variety of 
relations in which dominion may be exercised by 
one person over another, and is not confined 
to cases of guardian and ward, attorney and 
client, or father and son, or of aDy of the more 
ocmmonly recognized relations, which involves 
such consequences. SlTAL PRASAD v. PARBHU 
LAL, 10 A 535. 

(2)— Mortgage—Position of mortgagee in pos¬ 
session - Redemption by one of several mortgagors 
— Right of account — Jumabundee payers — 
Practice. —Certain property was mortgaged to B 
to secure the principal sum and interest and 
possession was given to him. The mortgage 
deed did not specify the extent of the shares of 
the mortgagors in the mortgaged estates. 
Subsequent to the mortgage, D acquired by 
purchase at auction and by private sale the 
shares of certain of the mortgagors, aDd on the 
strength of the title so acquired redeemed the 
whole property and obtained possession thereof. 
Tbe proprietors or their descendants whose 
rights were not acquired by D., brought this 
suit to recover their shares in the estates against 

D. Held that it was incumbent on the plain¬ 
tiffs to prove that they possessed a title to the 
extent of the interests claimed by them. It 
would not make any difference in the proof 
required from the plaintiffs whether D was in 
possession as a co-sharer who had redeemed or 
as a mere mortgagee. A mortgagee in posses¬ 
sion occupies ft fiduciary position towards all 
persons interested as proprietors in tbe mort¬ 
gaged estate, and to all he is answerable for 
whatever mesne profits he may reoeive in excess 
of the amount which he is entitled to reoeive by 
law or agreement. When some only of the 
proprietors assert claims and assert such claims 
on behalf of themselves alone, be is justified in 
requiring the claimants to establish the extent 
of such claims. When one of several mort¬ 
gagors redeems the mortgaged property he does 
not thereby deprive hie oo-mortgagore of their 
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Fidaciary Relation— concluded . 


Fieri-facias, 






( Jt^fShOJt 


right to aooount, and while be oannot be made 
responsible for mesne profits reoeived before he 
obtained possession, he is responsible for all 
suoh profits a9 have come to his hands since he 
acquired possession. It is the practice of the 
Courts to acoept the Jamabundi papers which 
are filed by the pntwarees under the zemindar's 
supervision as prima facie evidence of the pro¬ 
fits of the estate, it being open to the mortgagee 
in possession to show that the amounts entered 
could not with due diligence be collected. 

Rajah Deo Narain Singh Bahadoor v. 

NAEK PEBSHAD, 2 N.W P. 217. 


(3) —Fiduciary relalionship — Client — Solici¬ 
tor — Managing clerk. —The relatiooship existing 
between a client and the managing clerk of a 
solicitor, who introduces and conducts his busi¬ 
ness, is a fi iuoiary one. HaRIVALABHDAS v. 
BHAI JIVANJEE, 4 Bom. L.R. 469 = 26 B. 689. 




Relation of trustee and beneficiary between 
Collector and Zemindar — See ACT XXIII OF 
1861, s. 11, 6 M.H.CJ. 293. 


Suit for cancellation of instrument—Gift to 
spiritual adviser—Undue influence— See BUR¬ 
DEN of Proof—Decrees and Deeds, 
SUITS RELATING TO, 12 A. 623 = A. W.N. 1890, 
56. 


Gift to persons in a fiduciary relationship— 
Burden of proving absence of undue influence 

— See Burden of Proof—Decrees and 
Deeds, suits relating to, is O. 545= is 

1.A. 144, P.C. 

Transaction between direotor of a Company 
and shareholders—Absence of fiduciary relation¬ 
ship—See Company—Powers and Liabili¬ 
ties of Directors, 18 a. 56 = a.w.n. ib95, 

158. 

Sie Execution, 14 B.L.R. 276, P.C. = 23 
W.R, 6 = 2 I A. 18. 


The general rule of viewing with disfavour 
transactions between two persons standing in — 
will not apply where no wrongful advantage 
has been secured to one of them at the expense 
of the other — See HINDU LAW—RELIGIOUS 
ENDOWMENT, 29 M. 1. 

See Legal Pracititioners — attorney 

and Client, 3 C. 473, l N.W.P. l. 

Solicitor and olient in England—Vakil and 
olient—Fiduciary relationship— See LEGAL 

Practitioners—Pleader and Client — 
General, 20 B. 677. 


Assignment by i 
TEE, Bourke, 0.0 


if 


• I 


arried 

292. 


woman— See Trus- 


See Vendor and Purchaser—Invalid 
Sales, 2 N.W.P. 153, i b.l.R.a.C, 95 = 10 
W R. 128. 


Fieri facias, Writ of. 

Writ of elegit—Writ of Fieri-facias —See 
Sale— Sale for arrears of rent—Set¬ 
ting aside Sale and its effect, 1 B.L.R. 
A.C. 56 = 10 W.R. 154. 

8ee Sale—Sale in execution of De¬ 
cree—purchasers, Right of, 1 ind. Jur. 

N.s. 359. 


See BALE—SALE IN EXECUTION OF DE¬ 
CREE—RIGHT OF PURCHASE ON SETTING 
ASIDE SALE, 1 0. 55 = 24 W.R. 372. 

Sale by Sheriff under writ of fieri facias 
— Warranty—Eviction of purchaser—Purcha¬ 
ser’s remedy— See SALE—SALE IN EXECUTION 
OF DECREE—SETTING ASIDE SALE, 3 C. 806 
= 8uth. P.C. 519 = 5 I.A. 116 , P.0. 

See Sale—Sale in execution of de¬ 
cree—Wrongful AND INVALID SALES, 8 
C.L.R 4, 8 W R. 210. 

Final Decree. 

Meaning of— See APPEAL TO PRIVY COUN¬ 
CIL—Cases where appeal lies or not, 

15 B. 155, P.C. = 18 I. A. 6. 

Order of Recorder of Rangoon—Final decree 
— Original civil jurisdiction— See PROBATE— 

Miscellaneous, 24 0. 30 = 1 C.W.N, 8. 


Final Order. 

Meaning of the term—Character of finality 
when can be claimed — See ClV. PRO. CODE* 
1909, s. 109, cl. (a), 13 C.L.J. 688. 

Financial Commissioner. 

See AWARD, 7 O.C. 218. 

* 

Financial Commissioner, Panjab. 

Authority of, over litigation in which Govern¬ 
ment is concerned — See ClV. PRO. CODE, 
1908, O. XXIII, r. 11, 104 P.R. 1908 = 160 

P, W.R. 1908. 

When would interfere in revision— See REVI¬ 
SION —GENERAL, 2 P.R. 1910, Rev. = 6 Ind. 
Cas. 735=101 P.L.R. 1910. 


Findings of Fact. 

See Practice and Procedure. 

See Privy Council, Practice of. 

See Special or Second appeal — 
Practice and procedure in Special 
appeal. 

il)—Findings of fact based on conjecture — 
j Powers of High Court. — Findings of fact not 
based on evidence, but upon conjectures made 
by the Lower Courts, are, strictly speaking, 
legal inferences and the expression of their 
legal views; and the High Court can, in second 
appeal, deoide whether suoh inferences and 
suoh views are correct under the Law. BAN¬ 
KER Lal v. 8UKHRANI, 4 A. 462 = A. W. N. 
1882, 106. 


(2)— First and second appeals—Findings of 
fact and conclusions of law .—Although the 
findings of faot of a Court in first appeal must, 
when there is evidenoe on the record in support 
of them, be accepted as final by a Court 
hearing an appeal from an appellate decree, yet 
the correctness of the conclusion of law from 
the facts found can be considered in seoond 


appeal. WUTZBBEB V. SHARPE, 15 A. 270 
A. W.N. 1893, 191. 


« 
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Findings of Fact— concluded. 

(3) —Pm tice of High Court as to findings of 
Lower Court •—Although the High Court is not 
limited to the express findings of the Courts 
below, but is justified in assuming inferences of 
fact dearly intended ; yet, when the judgment 
of the Lower Court shows that it did not 
intend to express any opinion on a particular 
point, the High Court cannot infer that the 
Lower Court did determine that point, Thus 
when the Sub-Judge said that he decided the 
case “ without regard to the question of limita¬ 
tion,” the Court Could not suppose him to have 
intended to determine that there was no pos¬ 
session by plaintiff. GHUNESSAM SINGH 
KOOR V. LALLA KALEE PERSHAD, 18 W.R. 

149, 

(4) —Avpellate ('ourt—Finding of fact by 
Lower Court —A Court of second appeal is 
bound by a finding of fact of the Lower Court, 

Fakir Lal Goswami v, W.o. Bonnerji, 

4 C.W.N. 324. 

Distinguished from inferences or conclusions 
of law—Second appeal—See CIV PRO CODE, 
1908, ss. 100, 101, 20 C. 93, P.C, = 19 I. A. 228. 

See Civ. Fro. Code, 1908, O. XLI, r. 23. 

15 A. 413 = A. W.N. 1893, 178, 

See Letters Patent High Court, 1865, 
N.W.P. 17 A. 475 = A. W.N. 1895, 104. 

Remand order, appeal against—High Court 
bound by findings of fact of lower appellate 
Court— See REMAND, 20 A. 42 = A.W.N. 1897, 
195. 

Finding of fact in judgment not necessary for 
the decree, effeot of— See RES JUDICATA — 
ADJUDICATIONS, 17 A. 174 = A.W N# 1895, 47. 

Civ. Pro, Code, s. 584—Second appeal— 
Grounds impugning finding* of fact — S?e 
Speoial or second appeal—Errors of Law or 
Procedure, 7 A. 649, F.B. = A.W N. 1885, 151. 

Alternative reliefs in plaint—Partition — 
Findings of fact unaccompanied by reasons— 
Not conclusive in second appeal—Practice— 
Procedure— See VARIANCE BETWEEN PLEAD¬ 
INGS AND PROOF, 19 B, 323. 

Findings of Law. 

See Civ. Pro. Code, 1909, O. XLI, r. 23, 

16 A. 413 = A.W.N. 1893, 178. 

Fine. 

See Imprisonment. 

See Penalty. 

(1) —Compensation to complainant paid out of 
fine—Order rtf unding fine on rev* rsal of convic¬ 
tion—Remedy for recovery by accused of amount 
paid by him. —An order of a Court reversing a 
conviction and directing refund of the finc 3 
levied from the accused implies an order that 
the fines in whosoever hands they might be, 
6bould be repaid to the acoused. For recover¬ 
ing, therefore, any portion of the fine which 
might have been given away as compensation 
to the complainant, the accused is not to be 


Fine— concluded. 

driven to have recourse to a oivil suit against 
the complainant. It ip doubtful eveD, whether, 
in a Civil Court, the aooused oau hive any 
remedy in the matter against the complainant, 
as it was from the Magistrate and not from the 
aooused person that the complainant has 
receivod the compensation mouey. MUTASADDI 
v. Mani Ram, 19 A. 112 = A.W.N. 1896, 182. 
[R. 9 29 P.R. 1903 = 2 P.L.R. 1904.] 

Appeal against ‘‘orders as to fines” under 
Civ. Pro. Code—Inapplicable to penalties under 
Stamp Aot —See Appeal—Orders, 5 C. 311. 


Fine—Agreement to supply funds for appeal 
in consideration of getting a portion of the fine 
if refunded not illegal —See CONTRACT ACT, 
1872, 8. 23, L.B.R. 1872—1892, 132. 


District Munsiff *s Court—Power to—Karnam 
— See Karnam, 3 M. 405. 

See Partition—suits for partition— 
Jurisdiction of Civil Court in, 2 B.L.R. 

App. 40 (6). 

Levied on pleader for refusing to aot for client 
—Appeal by pleader—Reference by appellate 
Court to High Court—Dispute between litigant 
parties in suit essential to just’fy reference— 

See Reference to High Court, 12 B. 78. 

Sale of land to reoover fine imposed by Col¬ 
lector—Title of purchaser— See Mad, REG. IX 
OF 1822, s. 5, 9 M. 247. 

Religious institution—Power to fine subordi¬ 
nates—Strict proof— See RES JUDICATA COM¬ 
PETENCY OF COURT, 10 M.L.T. 133 = 21 
M.L.J. 730. 

See Sale — sale for arrears of 

REVENUE AND CESS—SETTING ASIDE SALE 
AND ITS EFFECT, 8 B.L R. 230=17 W.R. 21. 

See WITNESS —DEFAULTING WITNESSES, 

1 B L.R., A.C. 186 = 10 W.R. 233. 

Fines by Magistrates Act. 

See Act II of 1839. 

Fire. 

See ACT III OF 1865, a. 9, 24 C. 786 = 1 
C.W.N, 200, 26 C. 398, P.O. = 26 I.A. 1 = 3 
C.W.N. 145. 

Loss of goods by—Eroepfcion in bill-of-lading 
—See Bill of lading, 4 C. 736 = 3 C.L.R. 
585. 


See CARRIERS, 6 B.H.C. O.C. 71. 


Railway Company—Statutory powers—Fire 
caused by eparks from engine—8uits for dam¬ 
ages—Proof of negligence—Liability of the 
Company — See RAILWAY COMPANY, 14 
B.L.R. 1. 


Fire and Marine, Policies of Insurance As¬ 
signment Act. 

See ACT V OF 1686. . . 
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Firm. 

See PARTNERSHIP. 

(1)— Suit by firm. —A suit by a firm should 
not be brought id the name of the firm but in 
the names of the members who constitute the 

firm, pulin behari v. Watson, B.L.R. 
Sup. Vol. 904 = 9 W.R. 190. 

(9)— Debt due to firm—Suit by Gumastah .— 
A gumastah of a firm oannot sue as representing 
the firm. THAKUR DaSS v. GOLAM MOHTUD- 
DIN, 20 P.R. 1882. [R. t 8 P.R. 1866 ; Cons., & 
Disc., 156 P.R. 1889.] 

Execution of decree against firm—Attachment 
'of property as belonging to firm—Claim by 
partner to property as private property—Order 
disallowing claim—Appeal— S(e APPEAL— 

Decrees and execution of decrees, 

4 A. 190. 

Firm—Wbat it means—Its nature— See 
arbitration—General, 4 S.L.R. 196 = 9 
Ind. Gas. 712. 

Suit against person carrying on business in 
firm’s name—Person living outside but carry¬ 
ing on business within jurisdiction of High 
Court — Jurisdiction — Contract signed by 
manager of—Authority of manager— See Civ. 
PRO. CODE, 1908, O. XXX, r. 10, 10 Ind. Cas. 
895. 

Suit on a oontraot made by a—Maintainable 
against some members only— See CONTRACT 
ACT, 1879, s. 43, 6 B. 700. 

See CONTRACT ACT, 1872, s. 242, 6 C.W.N. 
429. 

Suit to deolare the membership of a firm— 
No further relief — Maintainability — See 

Declaratory decree, Suit for—When 
declaratory suns lie, 93 P.R. 1884. 

Partnership—Joint Hindu family—8uit by 
one member for debt due to firm— See HINDU 

Law — Joint family, 8 a. 264 = a.W.N. 
1886, 89. 

Cutchi Memons—Position with regard to 
family property, governed by rules of Hindu 
Law and cusiom—Family firm — Onus on 
member of family to show be is no partner— 
See HINDU Law—JOINT family, 14 B. 189 

See Joinder of parties, 140 P R. 1889. 

See Letters of administration, 17 M. 
147. 

Assignment of business of firm—Liability of 
assignee for debt not shown in books of firm— 
See NOVATION, AWN. 1S81, 62. 

See Parties to suits—General, 2 Agra, 
101, 2 Agra, Mis. 4, 21 M. 256. 

One alone of several surviving partners, 
wbeLber can sue for firm’s outstandings — See 

Parties to suits -adding parties to 

SUITS, 14 A. 524 = A.W.N. 1892, 104. 

Suit by manager of—Adding of other partner 
as co-plaintiff, on objection taken by defendant 

—See Parties to suits—adding parties 

TO SUITS, 17 B. 413. 


Firm— concluded • 

Suit on behalf of firm—Suit in the name of 
firm—Plaint signed and verified by one of the 
partners— See PLAINT—VERIFICATION AND 
SIGNATURE, 103 P.L.R 1902. 

Acquisition of ocoupanoy rights by — See 

Right of occupancy — acquisition of 

RIGHT, 4 C. 957, 11 O, 601. 

Agent authorised to sign on behalf of the 
firm—Liability— See STAMP ACT, 1879, ss. 58, 
61, 64, 27 C. 324. 

Exclusively managed by Gomastha—Right 
of creditors—Insolvency— See ST. 11 AND 12, 
VIC. C. 21, 23 C. 26 = 22 I.A. 162, P.C. 

Claims of European assistants and Native 
establishment and workman of insolvent— See 
ST. 11 AND 12 VIC. C. 21, 8. 42. 6 B.L.R. 
App. 144. 

See Succession Certificate Act, 1889, 
s. 4, 17 M. 108. 

Fisheries, Burma Act. 

See BUR. act VII OF 1875. 

Fisheries Protection, Private, Ben. Act. 

See BEN. ACT II OF 1889. 

Fishery. 

(1) —Jalkar right, immoveable,\property —S.3, 
Act I of 1868 ( Gneral Clauses Consolidation) 
— S. 106, Act IV of 1882 xTransfir of Proper¬ 
ty). —A jalkar (right of fishery) right is 
immoveable property within the definition of 
immoveable property as set out in the General 
Clauses Act ; it is a benefit arising out of land 
covered by water. It is so, for purposes of 
s. 106, Act IV of 1882 (Transfer of Property). 

Ram Gopal Bysack v. Nurumuddin, 20 C. 
446. (19 C. 541, F.f 

(2) — Riohl to Jalkur , extent of. — The right 

to a Julkur by no means involves a right to the 
Boil when the Juiker is either dried or filled up 
by accumulation of soil. RaDHA MOHUN 
MUNDUL V. NEEL MADHUB MUNDUL, 24 
W.R. 200. [R ( , 3 C. 276, 9 C. 183, 2 B. 19, 8 

C.W N. 804, 31 C. 937.] 

(3) —Jalkar, Settlement \ of — Right in soil .—It 
oannot be broadly stated that the settlement 
of a jalkar does not imply any right in the soil. 

rakeal Churn Mundul v. Watson & Co., 

10 C. 50. 

(4) — Patni cf jalkar—Interest in land —Dis- 
trict Rood Ctss Act ( Bengal Att X of 1971).— 
A jalkar does not import any interest in the 
soil itself and a patni of a jalkar is not (< an 
interest in land ” within the meaning of the 
definition in the District Road Cess Act. 

David v. Grish Chunder Guha, 9 C. 183 = 

11 C.L.R. 303. [R., 31 C. 938 = 8 C.W.N, 

b04.] 

(5) — Rights of Zemindar — Jalkar .—Where 
both water and land have been fouod to be the 
property of the Zemindar as such, the two 
rights should not be separated. BABOO 

Chunder Coomar Roy v. Rajah Bubdoa 
Kant Roy, W.R. 1864, 63. [R., 2 B. 19.] 
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•Fishery— continued. 

(6) —Drying vp of jalkar—Rights of holder .— 
When a jalkur dries up, its holder is not neces¬ 
sarily entitled to the land below the water. 

Bissen Lad Das y. Ranee Khyrunnissa 

BEGAM, 1 W.R. 78. [fl„ 2 B. 19, 81 C. 937 = 

8 C.W N. 804.J 

(7) — Drying up of jhil.— By pottah oertain 
land was leased, and a right of jalkar on fishery 
in a bhil or lake was granted on payment of 
certain jumma. The bhil beoame permanently 
dried up. Held that the grant being merely of 
the fishery, the lessee acquired no interest in i 
the soil, and the lessor was entitled to re enter | 
on the land formerly covered with the water of 
the bhil SUROOP CHUNDER MOZOOMDAR 

v. jardine, Skinner & Co., Marsh 334 = 2 
Hay 468. 

(8) — hands formed by alluvio>i — Jalkar .—If 
a river merely changes its course, the old dry 
course of the river must be taken to have be¬ 
come private property ; and as incident to, and 
part of, the same, the owner of the soil is 
entitled to all bheels or ponds, gulfs or damoo- 
res in which water remains, but which do net 
communicate with the river except in the time 
of floods, and he can claim a settlement with 
the Government in respect of any jnlkur in the 
same. Mr. J. J. Grey v. ANUND MOHUN 
MOITRO, W.R. 1864, 108 [F , 21 W.R :27, 

17 C. 963 ; R'l. on , 9 C W.N, 934 ; R. % 33 C. 
15. 12 C.W.N. 559 ] 

(9) — Villages on opposite banks of river — 

j Rioht of owners to julkur whether includes right 
of ferry also .—A right to ju ] kur (that is water 
produce of half a river) which applies ordinarily 
to the produoe of water, such as fish of water- 
nute and lotus-seeds or the revenue assessed 
thereon, does not necessarily carry with it a j 
right of ferry. GOPRK THAKOORAEE v. SHEO 
DEVUD MISSER, 5 N W P. 93. ! 

(10) —Navigable river — Jalkar or right of 
fishing in—River changing its course. — If a 
navigable river simply changes its course, it 
does not affect the ialkar, or right of fishing 

in it. Tarini Churn Sinha v. Watson & 
CO., 17 C. 963. (W.R. 1864. 108. F.; 1 W.R. 

88 , D.) [R., 9 C.W.N. 934 = 33 C. 15 ] 

(11) — Co-proprietors with joint right o' fulling 
in julkar. — Running of coui se of stream on 
plainVfif s land—Action for trespass n^t via n- 
tainable against ro-proprietor fishing in water 
on such land. — The plaintiff in this c«3e, the de- j 
fendant and eertaiu others were joint. proprietors 
of the julkar of a river. The lands were divided 
under a butwarrah but not the julkur. The 
river subsequently changed its course so that a 
portion of it oame over land which formerly 
was the joint land to U>e parties. Under these 
circumstances it was held that the plaintiff was 
not entitled to sue one of the co-proprietors in 
an action for a trespass in coming on defend¬ 
ant’s land and taking the fish. Plaintiff was 
only one of the joint proprietors of the julkur , 
and if one of the joint proprietors took the fish 
out of the fi-hery, the plaintiff might have bad 
en action against him to aocount for the profits 


Fishery— contimud. 
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of the fishery, but he could not sue him for 
coming and fishing in the fiihery in which he 
and the other proprietors were entitled to fUh. 
Nor oan the plaintiff obtain a share of the fish 
on the ground that he had a share in the 
julkur. GOVIND CHUNDER SHAHA v. KHA TA 
ABDUL GUNNIE, 6 W.R. 41. [D , 12 W.R. 
16. ] 

(12) — Right of — Channel , an arm of the river. 
One who has a right of fishery in a public 
navigable river is entitled to such right also in 
a channel, which is connected with it like an 
arm of the river system and fliws in the bed 
from which the river has shifted. Raj* Jo- 
GENDER NARAIN ROY v. M. M. CRAWFORD, 
2 C.L.J. 669 = 32 C. 1141. [fl., 12 C.W.N. 

559.] 

(13 )—Publ ic navigable r iver , fishery in — Arm 
of the river closing to be an arm of a flowing 
river , Effect of. — When, on account of a change 
in the course of a public navigable river, an arm 
of the river ceases to be an arm of the flowing 
river, the person who had a right of fi-hery in 
the river ceases to have any right to it ; it be¬ 
comes the property of the adjacent owner. [SH¬ 
AN Chandra Dass Sarkar v. Upendra 
Nath Ghosh. 12 C.W N 359. (2i W.R. 27, 

32 C. 1141 = 2 C.L.J, 569, W.R. 1864. 108, 

R-) 

# (14) — fri navigable riv c r —Dobas left by remis¬ 
sion of river — Grantees of fishery, Rights of — 
Communication with main channel at all sea¬ 
sons. — ll a navigable river shifts its course 
leaving lakes, dobas or sheets of water, in its 
old bed, the grantee of the exclusive right of 
fishery in the river retains that right over such 
lakes, dobas, &3.. so long as these latter remain 
in communication with the main channel at all 
seasons of the year HEM CHANDRA CHOW- 
DHURY V. JAGADINDRA NATH ROY, 9 C.W. 

N 934 = 33 C 13. (W.R. 1864, 10S, Rel. on ; 

21 W.R. 27, 17 C. 963, R.) 

(15) —Fishery right in tichl and navigable 
river when the iiv a r changes its course—Right 
of Government.— When a tidal and navigable 
river shifts its course, fishery rights continue 
to subsist in the river in its new course. 
Government has the right to lease fishery 
rights in tidal and navigable rivers. AYUI3 ALI 
CHOWDHURY v. DAYA BIBI, 12 C.W N. 103 
(iO C.W.N. 540 = 4 C.L J. 51, D.) 

(16) — Rights cf Jalkar — Presumption as to 

grant — Government — Evidence. — Although no 
evidence is forthcoming cf an express graDt of 
a right of fishery in a navigable river, a grant 
may be presumed from long continued user and 
from the orders passed by the Revenue authori¬ 
ties from time to time in respect to the Jalkar, 
and positive evideneo of a grant by Govern¬ 
ment is not absolutely necessary. SARAT 
CHANDRA ROY v. KALARAM MALO, 33 C. 
1349. (11 C, 434, R.) 

(17) —Independent julkar — Proof — Navigable 
river—Survey map—Map lor private purposes 
— Comparative value . — Unless a person oan 
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'Fithery — continued . I 

establish his right to a fishery, independent of 
his right to hiB estate, he oan have no title to 
any suoh right in a navigable river, or any part 
thereof lying outside the boundaries of his estate. 
What evidence is necessary to prove the grant 
of an independent right of fishery in a navigable 
river discussed. Upon the documentary evidence 
it was held that the lower appellate Court was 
in error in finding that plaintiff had proved an 
independent julkar. The presumption of law 
is that, in the absence of evidence to the con¬ 
trary, survey maps prepared for public purposes 
by responsible officers of Government are en¬ 
titled to more reliance than maps prepared for 
private purposes in a private suit. MATHURA 

Nath v. Sib Chandra Bose, 12 C.W.N. 334. 

(18) --Fishery rights on certain portions of land 
— Transfer of land by sale certificate—Whether 
fishery rights cat exist separate from the land .— 
Fishery rights in water in certain burrow pits 
cannot exist separate from the land, and such 
rights would not remain after the transfer of 
suoh land to a stranger. SaRAT CHUNDER 

Roy Chowdhry v. Jatindra Nath Muker- 
JEE, 39 C. 614. 

(19) — Grant merely of right of fishery — 
Lessee } s interest. — Where the grant is merely a 
right of fishery, the lessee acquires no interest 
in the sub soil, and is not entitled to retain 
possession, when the water dries up. MAHA- 
NANDA CHAKRAYARTI v. MONGALA KEOTaNI, 

31 C. 937 = 8 C.W.N 801. (l W R. 79, 11 W. 
R. 272, 24 W.R. 200, 9 C. 183, R.) 

(20) —Fishing in tank—Proof of ownership .— 
The mere act of fi-ihing in a tank is no proof of 
ownership. 8YUD ERTOZAH HOSSEIN v. 

Huree Pershad Singh, 5 W.R. 281. [ft., 

20 M.L.J. 699=8 M L.T. 399 = 2 Iod. Cas. 
427.] 

(21) — Fishery rights — Accretion. —Where the 
lower appellate Court reverses a decree estab¬ 
lishing a right of fishery in a river, on the 
ground that it was possible that the narrow 
inlet connecting the river with the disputed ! 
body of water which occupied what was once 
its bed, m'ght eilt up later in the year, its 
decision is wrong in law. When a flowing 
stream dries up, and defendants acquire a right 
to the land by the law of accretion, the right 
will be subject to the exercise bv plaintiffs of 
their prior right of fishery. K a LEE SOONDUR 

Roy v. Dwarkanath Mojoomdar, 18 W.R. 
460. [F., 21 W R. 27 ; R 2 B. 19.] 

(22) — Right of fishery — Source of suvoly of 
water not m ite* i'll—Diversion of water flowing 
in channels Effect of. —Defendants in th s case ; 
were previously in occupation of the fisheries in 

a river M, the main portion of whioh having 
since diverted, the water flowing in the previous 
channel was derived from the waters of another 
stream B, to the fisheries in which plaintiff had 
the right. Under the above circumstances, 
plaintiff claimed the right of fishery in the 
course of the old channel on the ground that 
the water of the stream B, which was his, 
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flowed through it. Plaintiff’s olaim was held 
to be unsustainable. It was a matter of no sort 
of concern whatever to the plaintiff whence the 
water in whioh the defendants had a right of 
fishery oame and the defendant’s right was rot 
lessened, nor plaintiff’s right increased, because 
a portion of the water that formerly flowed ia 
the ohannel of the river M, had been diverted 

from it. nobin Ohunder Roy Chowdhry 

v. RADHA PEAREE DEBIA, 6 W.R. 17. [ft., 

2 B. 19.] 

(23) —Flocdfd lands — Julkar rights when 

can be acquired in — Reg. XI of 182b. — WCere 
a taluq is flooded by imperceptible degrees, the 
taluqdar may lose his rights of ownership in 
that portion of it which is covered with water, 
and the owner of the adjoining julkar may 
acquire rights of fishery therein. But, if the 
flooding is caused by a sudden irruption of the 
river, so that a definite and ascertainable area 
is submerged at once, then that area does not 
become lost to the taluqdar, nor does tbe owner 
of (he adjoining julkar become entitled to 
extend his fishery rights over it. MAHARANEE 
SIBESSURY DABEE v. LUKHEY DaBEE, 1 
W.R. 88. [ft., 2 B. 19; D., 17 C. 963.] 

(24) — Julkar rights — Restrictions. —Persons 
who are the osvners of the bed of a river, when 
dry, cannot U9e that bed in such a manner as 
to injure the julkar rights which ethers have 
in that bed when full of water, by restricting 
tbe area over which the water may flow. 

Srikant Bhuttachar.iee v. Kedar Nath 
MOOKERJEE, 6 C.L.R. 242. 

(25) —Julkar — Not easement—Adverse user .— 
A jalkar is not an easement within the mean¬ 
ing of s. 27 of Act IX of 1871, hut is an interest 
in immoveable property within the meaning of 
seh, II, art. 145 of the Aot = Art. 144 of Act 
XV of 1877. Where the defendant had been 
exercising a right of fDhing in certain water 
adversely to the plaintiff for more than twelve 
yearp, the plaintiff’s exclusive rieht of fishing 
in suoh water was barred PARBUTTY NATH 

Roy Chowdhry v. Mudho parol, 3 C. 276 
= 1 C.L R. 992. \D , 9 C. 698 = 12 C.B.R. 
382 ; ft., 19 C. 544, F.B.] 

(26) — Limitation—Act IX of 187 1, a*t* 145.— 
When a person exercises the right of fishing in 
?• tank adversely for twelve years, his right to 
fi j h becomes absolute and in iefeasible. LUCKI- 

moni D\sr v. Koruna Kant Moitro, 8 

C L.R, 509. 

(27) —Right of fishery , Acquisition of— Dis¬ 
possession, whit c< zild not constitute — Unreason¬ 
able custom — Limitation Act , 1877, s. 26.— 
The more fact of an undefined and fluctuating 
body of the tenants in a village of a z?mindaci 
having, on many ocoa3ions extending over more 
than twelve years, carried away fish from the 
Z'mindar’s tank, would amount, at the most, 
only to trespasses and acts of misappropriation 
and not to dispossession, so as to bar the 
zemindar’s right of maintaining a suit against 
suoh tenants to restrain them from fishing 
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therein. No prescriptive right of fishery oan 
be acquired by virtue of a custom which is 
unreasonable, e g., where there is no limitation 
to the Dumber of persons entitled to eDjoy it, 
an unlimited number of persons taking away 
the profits of a private property and leaving 
nothing to the owner. LUTCHMEEPUT 8INGH 
V. 8ADAULLA NUSHYO, 9 C. 698 = 12 C L R. 
282. [E., 31 C 397 ; Expl., 14 B. 213, 23 B. 

666 = 1 Bom. L.R. 170, 6 C.L.J. 213 ; R. t 

1 Bom. L.R. 499, 8 C.W.N. 425 = 31 C. 503, 
P.C.] 

(28) —Fishery right — Easement—Limitation 
Act (AF of 1877). s. 26 — Lost grant—Suit lor 
declaration of fishery right , Maintainability — 
Injunct on — Limitation Act \XV of 1877), 
sch. II, arts. 142, 144— Right to extra territo¬ 
rial fishery, if immoveable property—Interest in 
immoveable p>' ( per <y. — Under s. 26, Limitation 
Act, 1877, a profit a prendre , such as a right of 
fishing in another’s water, falls within the des¬ 
cription of easement. (5 C. 945, 6 C.L ft. 269, 
R) If any person claims any such statutory 
right of easement, it is necessary for him to 
prove that the right has been exercised within 
two years before the commencement of the 
suit. There is a substantial difference be¬ 
tween isolated acts of trespass which amount 
to disturbance of the exercise of a right of 
fishery, and complete exclusion of the party 
who sets up the right, from entry upon the land 
when covered by water with a view to the exer 
oise of his right. Io a case of the latter des¬ 
cription, the party aggrieved may sue in ejeot- 
ment. The scope of art. 144, Limitation Act, 
is wider than that of art. 142 ; the latter refers 
to suits for possession of immoveable property, 
the former includes in addition interests in 
immoveable property. A right to extra territo¬ 
rial fishery is not immoveable property for all 
purposes, but it is an interest in immoveable 
property. (21 W.R. 178. 13 B.L.R. 254, 1 I.A. 
34, R.\ 20 C. 446, Commented cn.) A suit for 
possession of a several fishery is governed by 
art. 14 4, Limitation Act. LOKENATH BlD- 
YADHAR MaHaPaTRA V. JAHANIA BlBI, 14 C. 
L.J. 572. 

(29) — J llkar — Fishery — Rights of occupancy. 
—The right of occupancy which accrues to ten¬ 
ants, who have ocoupied or cultivated land for 
twelve years or upwards, does not arise in res¬ 
pect of the right called jalkar or fishery. That 
is a right which may be let cut by ljaradars 
under the landlord, and may be enjoyed under 
them so long as their ijara continues, but is 
liable to be determined at the expiration of the 
ijara. JUGGOBUNDHOO SlIAHA V. PROMO- 
THONATH HOY, 4 C. 767. 

(30) —Oc upancy rights in jalkar. —A lessee 
of a jalkar cannot acquire ocoupanoy rights 
therein. BOLLYE 8ATEE v. ACRAM ALLY, 4 C. 

961. 

(311— Right of ten ant-at-will in occupancy of 
julkur, not preferential t> that of lessee landlord 
—Inapplicability of Act X of 1859.—This was a 
suit to recover possession of a oertain julkur, 
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the plaintiff alleging that he had obtained & 
lease of the fishery from the zemindar on the 
death of the former tenant, and held it until 
the defendant illegally caught and appropriated 
the fish and so ousted plaintiff from possession. 
The defence was in possession from the time of 
, the defendants great-grand-father at a oertain 
yearly rent. It was objeoted on seoond appeal 
that the question to be determined was, whe¬ 
ther the defendant had any hereditary right to 
hold the julkur , and that not having been deci¬ 
ded, the judgment of the lower appellate Court 
was incomplete, but the H'gh Court held that 
the defendant was not holdmg under aDy lease 
from the zemindar, and his mere oooupanoy of 
the julkur for a series of years would give him 
no preferential right agamst his landlord’s no- 
i minee. He wa9 a mere tenant-at-will and could 
be ousted at any time by the proprietor of the jul¬ 
kur and the first Court should not have applied 
the provisions of Act X and decided that he was 
entitled to retain possession so long as he paid a 
fair rent. WOOMA KANT SIRCAR v. GOPAL 
I SINGH, 2 W.R. Act X, Rut. 19. 

4 

(32) — Person exercising fishery right from 
part-owner , not trespasser. — Persons wbo exer- 
oise a right to fish in a julkur mebal under a 
lease from part-owners, are not trespassers in 

! relation to other parties holding a similar lease 
from co-sharers. RAJ KRISTO KOEBUTTO 
DOSfi v, KALA CHaND MANJHEE, 20 W.R* 
362, 

(33) — Right of fishery . Arguisifion of Incor¬ 
poreal Hereditaments and Act XV of 1877.— 
When Act IX of 1871 (Limitation) was ro-cast 
in 1877, incorporeal hereditaments were re¬ 
duced to the position of easemenis not only 
for the purposes of limitation, but also in 
regard to their nature and mode of acquisition. 

Fadu Jhala v. Gaur Mahan Jhala, 19 C. 
544, F.B. [Apol.. 20 C. 446 ; R , 13 C.W.N. 
451 = 9 C.L.J. 336.] 

I 

(34) —Right of fishery — Bund ,—A person has 

no right to erect a bund on bis own land with 
the result of interoepitng the passage of fish in 
a natural stream and thereby render another’s 
right of fishery therein less profitable, unless 
the bund has existed for many vears without 
objection. Ram DAS 8URMAH v. SONATUN 
GOOHOO, W.R. 1864, 273 [L., 23 W.R. 298.] 

(35) — Right of—Julkir rights of a Pergun- 
nali. — Held that a proprietor of the entire 
julkar rights of a whole pergannah is entitled 
to catch fi-h in any natural wattr course or in 
any jheel or pond not made bv any human 
agency. KOOROON 4 MAYEE CHOW DRAIN V. 
JOY SUNKER CHOWDHRY, W R. 1864, 267. 
[R., 12 W.R. 16, 2 B. 19.] 

(36) — R : ght to fish in tank--Ownership. Proof 
of .— When a person is found to have been in 
possession from of old of a tank in respect of 
which the right of fishing is the subject of 
dispute, it is not necessary to show (in order to 
constitute him the owner of the fish also) that 
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he had been in the habit of oatohing or eat¬ 
ing or selling the hah, as he was fully compe¬ 
tent to preserve them if he thought proper to 
do BO. HUB PERSHAD ROY V. MUHUNT 

Budree Narain Gir, 1 N.W.P. 14. 

(37) — Right of person owning fishery righ's 
from the time of permanent settlement—Closed 
channel .—A person who owns the right of 
fishery in a river from the time of the 
permanant settlement may exercise the right 
in the open ohannels, as also in all closing or 
closed ohannelB up to the time when they are 
finally closed at both ends. KRISHENDRO 
ROY CHOWDHURY V. MAHARANEE SURNA 

MOYEE, 21 W R. 27. ! «., 33 0. 15 = 9 O.W. 

N. 931, 12 C.W.N. 559.] 

(38) — Dispute about julkurs — Title-deeds 
vague—Possession. —In disputes about julkurs 
between the proprietors of adjoining estates, 
where the title-deeds do not specify the parcels 
of land or water in dispute, the title must de¬ 
pend on the fact of possession. SHAM A SOON- 
DUREE DEBIA v. THE COLLECTOR OF MAL- 
DAH, 12 W.R. 164. 

(39) — Possession—Evidence of — Title — Suit 
for possession— Jurisdiction— Rights in naviga¬ 
ble river—Possession and enjoyment for a series 
of years are cogent evidence of title if unrebutted . 
—Suits for possesion can be maintained in Civil 
Courts where forcible dispossession is not al¬ 
leged. An exoulsivo julkar right in a navigable 
river set up against the ordinary rights of the 
state and the community must bo made out by 
dear and strong evidence. MR. J.G. BAGRAM 

v. The Collector of Bhullooa, W.R. 
1864, 243. [D., 9 W.R. 259 ; R., 22 C. 252, 2 B. 
19.] 

(40) —Right of fishing not public property — 
Grant to private individual — Prescription — 
Presumption of giant. —The right of fishing in 
a navigable river, as it does not belong to the 
public, the Government may grant it to an 
individual. Prescription is founded on the 
presumption of a grant from long oontinued un¬ 
interrupted user and enjoyment as of right. 

Ohunder Jaleah v. Ram Churn Mooker- 
JEE, 16 W.R. 212. [fl., 11 c. 434, 22 C. 252, 

2 B. 19 ] 

(41) — Fishery , Right of—Navigable river — 
Julkur-ejectment , Suit for — Rent — Es'oppel ,— 
In this country, the Government can have an 
exclusive right of fishery in navigable rivers. 
The purchaser of a Julkur mahal at a sale for 
arrears of Government revenue sued to eject 
the defendants from the julkur. The defend¬ 
ants who had paid rent to the plaintiff and his 
predecessors, contended that as the river was 
navigable, the public had a right to fish therein, 
and the Government was not at libsrty to grant 
to the plaintiff an exclusive right of fishing 
there. Held that the true light in which to regard 
the defendants was to regard them as licensees, 
and that they oonld not acquire a right of ooou- 
panoy in a julkur, and that, in the absence of 
a special oontraot, they were as licensees liable 
to have their license determined, and, having 

0. IV—43 


also paid rent to the plaintiff, were precluded 
from setting up that special defenoe. GOUR 

Hari Mal V. amirunnbssa Khatoon, lie. 

L B. 9. 

(42) —Private rights of fishery in tidal rivers 
— Jalkar — Presumption. — Any private right of 
fishery in a tidal navigable river must, if at all, 
be derived from the Crown and must be esta¬ 
blished by very dear evidence. The presumption 
would be against any such private right. [Z2., 
11C. 434, F.B., 22 C. 252. 12 C.W.N. 334.] 
The mere use of the word 4 Jalkar,* in a deed 
of permanent settlement, would not give a right 
of fishery in a public tidal river. This word 
may be satisfied by applying it to the right of 
fishing within enolosed water. Qucere :— 
Whether it is possible for the Crown to create a 
private right of fishery ? PROSUNNO COOMAR 

Sircar v. Ram Coomar Parooly, 4 C. 53. 
(2 B. 19, R ; 11 C. 434, F.B.) 

(43) — Tidal river — Prescription. —The com¬ 
mon and general right of the public to fish in 
tidal waterp, may be restrained or regulated by 
the Legislature, and may be limited to the ex¬ 
clusive privilege acquired, either by grant or 
prescription, by oertain persons within oertain 
limits. As an infringement of the general right 
of the publio, such exclusive right can be ac¬ 
quired by a period of enjoyment which would 
suffice for the acquisition of an easement against 
the Crown. ViRESA v. TATAYYA, 8 M. 467. 
[R. t 12 M. 43, 14 M.L J. 248 = 27 M. 551=1 
Weir 405.] 

(44) —Exclusive fishery rights in tidal naviga¬ 
ble rivers—Grant by the Crown — Necessity for 
proof of grant in the absence of title by pres¬ 
cription — Jalkars , grant of—Evidence as to na¬ 
ture and extent - No special rules — Payment of 
rent by fishermen to ijaradars of a fishery — Evi¬ 
dentiary value—Grant of Jalkar— What it ordi¬ 
narily induces — Exclusive rights of fishery in 
tidal navigable rivers can be granted to private 
individuals, or to certain classes of persons, by 
the Crown. [I?., 22 C. 252, 27 M. 551 = 14 M. 
L.J. 248 = 1 Weir 386.] In the absence of 
proof of title by prescription, the rights to 6Uoh 
a fishery cannot be established without proof 
of a direot grant from Government. [R., 33 
C. 1349.] The grant of a Jalkar should be 
construed like any other grant, and there are 
no speoial rules of construction which are 
applicable to grants of Jalkars, as distin¬ 
guished from other grants ; and in ascer¬ 
taining what the boundaries of a jalkar are, 
or what rights of fishery are contained within 
those boundaries, whether the subject of the 
grant be in a tidal navigable river or not, the 
same rules of evidence should guide the Courts 
as in ascertaining the nature and extent of 
any other grant. [R , 12 C W.N. 334.] 
The mere payment of rent by fishermen to 
former ijaradars of a fishery would, in the 
absence of title by grant or prescription in the 
alleged holders of a jalkar, certainly not estop 
them from disputing the rights of the latter, 
though such payment would be strong evidence 
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against the fishermen of the existence of that 
right and of acquiescence in their title. Unless 
the boundaries in a grant nf a jalkar clearly 
indicate the contrary, the mere use of the word 
jalk*r would not ordinarily include rights of 
fishery in tidil navigable rivers— Per Prinsep 

and Pigot. JJ. Hori DAS Mad v. MAHOMED 
Jaki, 11 C. 43$, F.B. 

*45) In tidal stream — Right based on custom . 
—Por the purpose of establishing a customary 
right to oatoh fish in a tidal stream, by fixing 
stake nets aoross it at a particular spot, it not 
being necessary for the person claiming such 
exclusive right to prove user by him for a period 
extending to sixty years, evidence a 9 to such 
user for a period of thirty years wa 3 held to be 

sufficient. Narasayya v, Sami, 12 M. 43. 

(46) — Right of fish ing in a navigable river — 
Right of Government in such rivers. —On the 
side of Bengal in India, the bed of a tidal and 
navigable river is vested in the Crown ; and the 
right of jalkar (fishery) in such river, a 9 also 
the bed of the river itself, may be granted by 
Government (whether it be in the exercige of 
that prerogative as the Crown, or as represent¬ 
ing the public) to private individuals to be held 
by them as private property, subject, of course, 
to the right of navigation and such other rights 
as the publio have in such rivers. SATCOWRI 

Ghosh Mondal v. Secretary of State 
for India in Council, 22 C. 252. (6 M.I.A. 
267, S.D.A. 1959, p. 1357, W.R. 1864, 243, 15 
W.R. 212, 2 B. 19, 4 C. 53, 11 C. 434, R.) 

(47) —Injury to rights of fishery — Davuges — 1 
•Special injury — Custom regulating right of 

fishing in sea—Right of fishing in navigable 
river — Property — Grant from Government — 
Fishing in the t sea—Rights of fishing distinguish- I 
ed. —Any person who, as a member of the 
public, fishes in the sea, must do so in a fair 
and reasonable manner, and not 60 as to ob¬ 
struct others from doing the same. If any 
person so obstructs another, and special injury j 
results therefrom, such person will be liable to 
pay damages. But if no special injury is 
alleged, a Buit cannot lie in the Civil Courts 
[R., 12 M. 43.] Where a ousfcom prevails in 
certain portions of the sea r'gulatiug the exer¬ 
cise of the right of fishing by the publio, the 
Courts will recognise that custom. [R.,8M,467 ] 
The right of fishing in a tidal navigable river, 
as also the bed of tbe river itself, may bo 
granted by Government to private individuals 
to be held by them as private property, subject, 
of course, to the right of navigation and such 
other rights as the public have in tbe river. 
But the right of tbe public to £hh in.the sea, 
whether it and its subjaoent soil be or be not 
vested in the Crown, is common, and is not 
the subject of property. N B —The rights of 
the Crown and of the publio in the waters 
and the subjacent soil of the sea and tidal 
rivers discussed with reference to Roman, 
English and Indian Laws. [R., 8 M. 467, 4 
0.53, 11C. 434, P.B., 22 B. 252 ] In a 
several fishery , a person has the exolasive right 
of fishing in water oovering land which does 
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not belong to himself. In a common of fishery, 
all persons of a certain class, as all the tenants 
of a manor, or the dwellers of a parish, have 
equal rights of fishing in the same water. In 
a free jishiry, several specified persons have 
equal right of fishing in the same water. > In 
territor ial fishery, the ownership of the soil and 
the right of fishery are associated in the same 
person. In a common fishery , all the subjects 
of the realm have equal rights, as in the case 
of the sea or tidal navigable rivers. BABAN 
MAYACHa v, NAGU SHRANUCHA, 2 B 19 
[R., 12 B. 22l, 1 S.L.R. 145.] 

(48) Claim to a julkar by two persons — 
j Oau3 probandi.—Where a julkar is claimed by 
; two persons severally, and one of them is in 
possession of it under an Aot IV award, the 
onus lies on the other person of proving his 
title to the whole or any portion of it. If the 
latter furnishes any evidenoe of his title, the 
Court must then go into the former’s title, and 
decide which of the two persons had the 
superior title to the disputed julkar . NOBIN 

Chunder Bose v, Rutte kaunt Bose. 

1 W.R. 215. 

Settlements of fisheries to be reported to the 
Board for confirmation ; what report should 
contain. Rev. Cir. No. 3, 21 W.R., Rev. Cir. 

P L 

Rights, whether land within meaning of 
Land Acquisition Aot—Whether a right to be 
acquired under the Act— See ACT I OF 1894 
7 C.L.J. 445= 12 C.W.N. 569 = 35 C. 525. 

See ACT I OF 1894, e. 23, 29 C. 152 = 5 
C.W.N 349. 

Suit for rent of—Or julkar tenure— See BEN. 
ACT X OF 1859, ss. 6, 23, 31 C. 937 = 80.W.N. 
804. 

Right, grant of, independently of interest in 
land — See Ben. ACT VIII OF 1885, ss. 144, 
184, 193, sch. Ill, art. 2, 7 C.L J. 152. 

Fish. 

Selling of, on the Chowpatti foreBhore— See 
BOM. ACT III OF 1868,8.410,7 Bom. L.R. 
726. 

See Bur ACT VII of 1875, L.B.R. 1872— 
1892, 602. 

Right of—Rights of stranger—Effect of 
change in course cf river— See BOUNDARY, 12 
C.L.J. 216 = 7 Ind. Cas. 140. 

See CO-SHARERS—SUIT BY CO-SHARERS, 4 

C,L.R. 63. 

See Jurisdiction—Causes of jurisdic¬ 
tion, 24 C. 449 = 2 C.W.N, 169. 

Sec Jurisdiction of Civil Courts, 2 B. 

19. 

Right of, in navigable river if may be ac¬ 
quired as easement—Possession in exercise of 
common right not adverse— See LIMITATION 
ACT, 1908, s. 26, 15 C.W.N. 972. 

See LIMITATI ONACT, 1908, e. 26, 5 0. 945 
= 6 Q.L.R. 269. 
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D.magcs .(or oatohing £Ub when may be re¬ 
covered—See Mesne profits — suit for 

MESNE PROFITS. 10 Ind. Cae, 117. 

• —. 

Specific Relief Act, 1877, e. 9— Buifc for posses¬ 
sion of exclusive right of fishing in oreek— 
Right of fishing, whether immoveable property 
within s.9 — See PARTIES TO SUITS — SUITS 
BY REPRESENTATIVES OF CLASS, 12 B. 221. 

See Special or second appeal—Small 
Cause court suits, 6 N.W.P. 24. 

Private right of—Whether immoveable pro¬ 
perty—See SPECIFIC RELIEF ACT, 1877, e. 9, 
19 C. 544. 

See Specific Relief Act, 1877, s. 9, 18 C. 

80. 

Fixture. 

Projecting verandah supported by beams of 
the house, if a — See BEN. ACT III OF 1899, 
s. 341, 15 C.W.N. 730. 

Erected by tenant—Ownership as to meaning 
Of— See LANDLORD AND TENANT — MISCEL¬ 
LANEOUS, 29 B.323. 

Meaning of the term— See LEASE —MISCEL¬ 
LANEOUS, 6 Bom. L R. 1073 = 29 B. 323. 

Flag. 

Right to hoist a—Suit of civil nature — See 
CIV. Pro CODE, 1882, s. 9, 7 A,L.J. 830 = 
7 Ind. Cas. 314. 

Flint and Steel. 

Flint and steal, mere possession of, is no 
offence under the Forest Aot, 1878— See ACT 
VII OF 1878, s. 25 (c), 4 Bom. L.R, 935. 

I - i • 

■ Flour. 

Contract to supply — See CONTRACT — 

Breach of contract, 2 Bom. L.R. 351. 

Fodder. 

See ATTACHMENT—SUBJECTS OF ATTACH¬ 
MENT, 93 P.R. 1904. 

■Foroe. 

Coercion—And undue influence—Burden of 
proof—See EVIDENCE ACT, 1872, s. Ill, 1 O.C. 
63. 

Foreclosure. 

See Mortgage—Foreclosure, 

Foreshore of ChowpattL 

Foreshore of Chowpatti is within the purview 
of the City of Bombay Municipal Aot, 1888— 
See BOM. ACT III OF 1888, s. 410, 7 Bom. L. 
R. 726. 

Foreign Carrying Company. 

(1)— Foreign Carrying Company —\Place of 
contract —S. 161 of the Contract Act. —Where a 
oontraot to carry a passenger wa9 made by a 
foreign Company in Calcutta, they were bound 
by the provisions of e. 151 of the Contract Aot. 

Mackillican v. The Gompagnie Des Mes- 

8AGERIES MARITIMES DE FRANCE, 6 C. 227 

=7 C.L.R. 49. 


Foreign Company* 

(1 )—Right o/ s to sue in British Court .—A 
corporate body under the law of a foreign country 
oan undoubtedly Bue as suoh, under its corpo¬ 
rate name, in British Courts throughout the 
world, but it must give some proof that it is 
duly incorporated under the law of suoh 
country. LEONG AH FOON v. THE ITALIAN 

Colonial Trading Company, 3 L.B.R. 261. 

Right of foreign corporation to sue without 
being registered—Verification of plaint— See 
CIV. PRO. Code, 1908, s. 83, O. XXIX, r. 1, 
30 C. 103, 

Not incorporated in India—8uit by—Signing 
and verification of plaint —See CIV. Pro. 
CODE, 1908, O. VI, r. 14, O. XIX, r. 1, 150 
P.L.R. 1911. 

Foreign Country. 

Fraud practiced in —See FRAUD —EFFECT 
OF FRAUD, 26 C. 891 = 3 C.W.N. 670. 

Foreign Court. 

1. —General. 

2. —Judgment of. 

* • v 

3. —JURISDICTION OF. 

-1.—General. 

See Foreign State, 

(1) —Jurisdiction of foreign Courts — Submis¬ 
sion to jurisdiction—Judgment of foreign Court 
against British subject—Territorial legislation 
giving jurisdiction to Foreign Court— S. 13, 
Civ. Pro. Code , 1882 — Scope — Submission to 
jurisdiction to foreign Court vjhen arises .—A 
foreign Civil Court has no jurisdiction or at 
least no jurisdiction which a Civil Court in 
British India recognises over a person who 
has never resided within the territorial juris¬ 
diction of suoh foreign Court, either at the 
time when a suit is brought against him 
or previously and has never eubjeoted him¬ 
self by any aots of his to the authority of 
suoh Court, but is a British subjeot domi¬ 
ciled in British India. A Court in British 
India will not give effect to a decree passed by 
a foreign Court against suoh a person. If, in 
suoh a case, there is any special territorial 
legislation giving jurisdiction to a foreign 
Court, suoh legislation will not be recognised 
by a British Court. S. 13, Civ. Pro. Code, 
1882, relates to matters of res judicata , and 
there is a distinction between a case in which 
a defendant puts forward a foreign judgment 
as a bar to a suit and a oase in which a plaintiff 
seeks to enforce a foreign judgment. In the 
former it may fairly be supposed that the party 
submitted to the jurisdiction of the Foreign 
Court. E. Christian v. p. j. Delanney. 
26 0. 931 = 3 C.W.N. 614. (22 C. 222, P.C., F.) 

% 4 t 

No objeotion taken as to jurisdiction—Right 
of defendant to plead want of jurisdiction after 
passing of decree— See ESTOPPEL—ESTOP¬ 
PEL BY CONDUCT, 8 M.H.O. 14. 
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Foreign Court —oontinucd. 

-1.—General— concluded • 

Decree of foreign Court baaed upon deoree in 
British India—Execution of original decree— 

See Execution of decree—application 

FOR EXECUTION AND POWERS OF COURT, 

7 C. 82. 

See FARIDKOT, 112 P.R. 1894, 191 P. R. 
1888. 

What is a—Power to restrain person from 
proceeding with suit in—See INJUNCTION — 

Special cases, 13 C.W.N. 346 = 36 0. 233 = 
1 Ind. Cas. 927. 

Non-payment of costs of suit in foreign 
Court—No ground for staying proceedings 
between parties in India Court —See PRACTICE 
AND PROCEDURE, 8 B. 571. 

-2.—Judgment of. 

See Crv. Pro. Code, 1908, ss. 12, 14. 

( 1 )—Personal action—Judgment of Foreign 
Court pronounced in absentem, nature of — 
Territorial jurisdiction of each separate State in 
personal actions—Courts of Faridkote—Juris¬ 
diction of Courts of Native States.— In a personal 
action, to which none of these causes of juris¬ 
diction apply, a decree prcnounoed in absentem 
by a foreign Court, to the jurisdiction of which 
the defendant has not in any way submitted 
himself, is by International Law, an absolute 
nullity. He is under no obligation of any kind 
to obey it. Not to the Courts of the State in 
which the cause of aotion has arisen, nor, in 
oases of contract, to those of the locus solution is, 
should resort be had by the plaintiff, but to 
the Courts of the State in which the defendant 
resides, the Courts of the latter State having 
jurisdiction in all uersonal actions. [F., 20 
M. 112 = 7 M.L.J. 76, 26 C. 931 = 3 C.W.N. 
614; ft., 20 B. 133, 18 M. 327, 28 C. 641 = 5 
C.W.N. 741, 29 C. 509, 19 M.L.J. 457 = 32 M. 
469 = 3 Ind. Cas. 190.] The judgments of the 
Courts of Faridkote are, and ought to be 
regarded in Her Majesty’s Courts in British 
India as foreign judgments. [F., 20 M. 112 = 
7 M.L.J. 76, 26 C. 931 = 3 C.W.N. 614; R , 
20 B. 133, 18 M. 327, 28 C. 641 = 5 C.W.N. 
741, 29 C. 509, 29 M. 239.J Judgments of 
the Courts of Native States having independent 
oivil, oriminal and fiscal jurisdiction, must be 
regarded as foreign judgments ; and suits can 
be brought upon them to British Courts. 
GURDYAL SINGH V. RAJA OF FaRIDKOT, 22 

C. 222. P.C, = 21 1 A. 171 = 4 M L J. 267 = 6 
Sar. 803. (6 B. 292, Not F.) [ft., 19 A. 450 

-A.W.N. 1897,98, 24 B. 86, 25 B. 528, 2 L. 
B R. 47.1 

(2)— Foreign judgment , suit on —Submitting 
to jurisdiction — Ex parte decree — Prospective 
damages decreed in foreign Court—Disallowance 
in suit* —Where a defendant (resident in British 
India) in a personal aotion in a foreign Court 
employed a vakil, but on the case coming on for 
hearing, the latter stated he had no instruc¬ 
tions, and a deoree was passed in absentem , and 
a petition by the defendant to have the ex parte 
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ent of— continued . 


deoree set aside, was dismissed as barred by- 
time, it cannot be said that he had submitted 
himself to the jurisdiction of the foreign Court. 
He oan plead want of jurisdiction in a suit 
based on such a foreign judgment, [ft., 32 M. 
469 = 19 M. L. J. 457.] Where the foreign 
judgment awarded damages, which were pros* 
peotive at the time of the institution of the 
suit and as to which there was no evidenoe 
adduced, the claim oan be disallowed in a suit 
on the said judgment. SlVARAMAN OHETTI 
V. IBURAM SAHEB, 18 M. 327. 


(3) —Foreign judgment not for ascertained 
sum of money—Suit in British India on such 
judgument — Maintainability .—Plaintiff obtain¬ 
ed a deoree in the Province of Mysore for 
foreclosure and for a declaration that the 
proceeds of a crop of coffee for certain years 
should belong absolutely to him. In execution, 
he asked for an account of the crop gathered in 
the first year. The petition having been refused, 
he sued in British India for an account of the 
proceeds of the same year. Held , that the 
aotion was on a foreign judgment. The judg¬ 
ment, not having been for an ascertained sum 
of money, afforded no foundation for an action. 
SMITH v. COELHO, 22 M. 382, 

(4) — Jurisdiction—Suit on foreign judgment — 
When liable to impeachment .—The Civil Courts 
in British India, may entertain suits, brought 
upon foreign judgments, including those of the 
Courts of the Native States. A foreign judg¬ 
ment, may always be impeaohed on the ground 
of fraud or collusion, or for want of jurisdiction, 
or that the defendant bad no notice of the suit, 
or that the Judge was an interested party. 
SAMA V. ANNAMALAI, 7 M. 164. (6 B. 292, 
Z)tss.) [Appr., 24 B. 86.] 


(5) — Foreign judgment—Misjoinder of causes 
of action .—A suit, based on a foreign judgment, 
can lie only against persons, who were parties 
to that judgment. A suit based upon a foreign 
judgment and against persons, some of whom 
were not parties to that judgment, on the 
ground that all of them were members of one 
firm, is bad for mis-joinder of oauses of aotion, 
even assuming that, as against those not par¬ 
ties, a suit would lie on the original cause of 
aotion. LAKSHMANaN v. KarUPPAN, 6 M. 273. 
[ft., 24 B. 77.] 

(6) — Suit on foreign judgment — Cause of 

action — Jurisdiction .—A suit will lie in a 
British Indian Court, against a British Indian 
subject, on a foreign judgment obtained against 
him in the Court of a Native Sate, where the 
cause of aotion arose in that State, and he 
took no objection to jurisdiction, until the cause 
had reaohed the stage cf appeal. KALIYUGAM 
V. CHOKALINGA, 7 M. 103. [ft., 24 B. 86j 

( 7 ) —Small Cause Court—Jurisdiction to en¬ 
tertain a suit on foreign judgment .— A Small 
Cause Court has no jurisdiction to entertain a 
suit on a foreign judgment. KRISHNAN v. PlLO, 

6 M. 191. 
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-2.—Judgment of— continued . 

(8) —Foreign judgment—Suit on—Jurisdiction 
—Partner of firm—Constructive residence — Pso- 
session of immoveable proper ty.- A Court in Kandy 
has no jurisdiction in a personal action against 
a defendant who is not resident there but in 
British India at the time of the institution of 
the suit, and who has not appeared and thus 

-submitted himself to its jurisdiction. The fact 
that the defendant was carrying on business in 
Kandy through his partners is no reason for 
holding that he was constructively residing 
there. Nor again does the possession of some 
immoveable property within the jurisdiction of 
the Court give that Court jurisdiction over the 
absent defendant in a personal action. No suit 
can lie on a judgment of the Kandy Court, 
being a foreign Court, passed under the above 
oiroumBtanoes. NALLA KARUPPA BETTIAR 

v. Mahomed Iburam Sahib, 20 M. 112 = 7 
M.L.J. 76. [Appr., 24 B. 86 ; R. t 29 M. 239, 
Note.] 

(9) — Civ. Pro. Code , s. 14— Foreign judgment , 

suit on, in British Court — Power of Court 
to go into merits. — The paragraph added 
to Si 14 of the Civ. Pro. Code, by s. 5 of 
Act VII of 1888 declares that when a suit 
is instituted in a British Indian Court on 
the basis of a foreign judgment, that Court is 
not precluded from inquiring into the merits 
of the case if the judgment is that of certain 
Asiatic and Afrioan Courts specified in the 
section. By the enactment of that paragraph, 
the finality of the judgments of the above 
foreign G. urts has heen taken away by the 
Legislature when a suit is brought on the basis 
of such judgments. The COLLECTOR OF 
Moradabad V. Harbans 8INQH, 21 A. 17 = 
A.W.N. 1898, 183. [F., 24 B. 86.] 

(10) — Civ. Pro . Code (XIV of 1882), s 17— 
Quit on joreign judgment—Business carried on 
within jurisdiction by member of defendant's 
family , whethir and when amounts to carry - 
big on bvstness, ivithin s . 17 — French law .— 
Plaintiff brought this suit in a District Court 
on a foreign judgment obtained by him against 
the defendant in the Court at Pondicherry. 
The ground on which the plaintiff urged that 
the District Court had jurisdiction over the 
defendant was that he carried on business 
within its jurisdiction. Oae K who was said 
to be the managing member of the defendant’s 
family was oarrying on business, and it was 
alleged that sinoe defendant was a member of 
K’s family, the defendant also was 11 oarrying 
on business ” within jurisdiction within the 
meaning of a. 17 of the Civ, Pro. Code. The 
faotB in evidence negatived the view that the 
defendant had any interest in the alleged fami¬ 
ly business, much less that he assisted in carry¬ 
ing it on. The defendant could not under the 
circumstances be regarded as coming within the 
jurisdiction of the District Court and the Buit 
therefore failed. Farther, the Frenoh judg¬ 
ment under which the suit bad been brought 
was, under the Frenoh law, null and void by 
reason of an ordei of the Pondicherry Court 


Foreign Court — continued. 
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having adjudicated the defendant as an insol¬ 
vent. So long as the adjudication remained 
in force no snit oould be brought against the 
insolvent in French territory and his position 
must consequently be taken to be the same 
outside such territory as well. Qucere — 
Whether s. 17, Civ. Pro. Code, should be con¬ 
strued so as to exclude non-resident foreigners 
from its operation, even though they carry on 
business in British India through agents, and, 
if suoh construction be inadmissible, whether 
the seotion should be held to be ultra vires t 
with reference to suoh foreigners. MURUGESA 

Chetti v. annamalai Chetti, 231M. 468 = 
10 M.L.J. 39. [ Confirmed on appeal % 26 M. 
544 = 7 C W.N. 754 = 30 I. A. 220, P.C.] 

(11) —Foreign judgment , Suit on—Objection 

to jurisdiction — Of Foreign Court —8. 14— 

—Limitation Act. —Where objection to the juris¬ 
diction of a foreign Court, was taken, but was 
disallowed, there was no voluntary submission 
to the jurisdiction of the foreign Court, and 
hence the foreign judgment will give rise to no 
cause of action in a British Court. (2 M. 400, 
D.) [B., 32 M. 469 = 3 Ind, Cap. 1.] S. 14 of 

the Limitation Aot does not apply to a case of 
litigation in a foreign Court, whioh, acoording 
to its own law, had ample jurisdiction. PARRY 
& Co. v. APPASAWMI PlLLAI, 2 M. 407. 

(12) —Foreign judg>nent , Suit on — Costs — 

Personal liability—Foreign decree—Execution 
of. — A defendant is bound by the judgment in a 
foreign Court against him, as representative of 
his father. He is personally bound to pay the 
costs awarded against him in that suit. In a 
suit, in a British Court, on that judgment, the 
defendant was made personally liable for those 
costs and also for all the costs in the British 
Court, as he contested plaintiffs right through¬ 
out. Iq giving efleot to a foreiga judgment, 
it is to be exeouted according to the rules 
and procedure of British Courts, which, in the 
absence of proof of assets received by a represen¬ 
tative of a deceased, only gives a decree against 
the defendants as representatives to be levied 
from the assets of the deceased. KANDASAMI 
v. MOIDIN Saib, 2 M. 337- [F.,7M. 164; 

R., 13 B. 224.] 

(13) — Suit on judgments—Courts in Native 
States—Foreign judgments —Judgment of Bri¬ 
tish Indian Court—Suit in High Court on judg¬ 
ment of Court of Small Causes — Civ . Pro. Code , 
1877, s. 434.--A suit founded upon the judgment 
of any Court in the Native States cannot be 
entertained by a Court in British India. Under 
s. 434 of Oiv. Pro. Code, the decrees of oertain 
Native Courts are declared to be enforceable as 
if they have been made by the Courts of British 
India. A suit not being maintainable on the 
judgment of a British Indian Court itself, there 
is no reason to hold that it will lie upon the 
judgment of even one of the privileged Native 
Courts notified under s. 434. The decrees of the 
Courts so notified have to be enforced by execu¬ 
tion in the ordinary manner, and not by a suit 
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2. Judgment of— continued . 

cm the judgment. Suits are generally permitted 
to be brought in the High Court on judgments 
of the Court of Small Causes, in order to obtain 
execution against immoveable property. This 
is however a peculiar exception to the settled 
rule that no suit could be maintained as upon 
the judgment of a British Indian Court. Also, 
the Court entertaining a suit on a foreign judg¬ 
ment cannot institute an equiry into the merits 
of the original aotion or the propriety of the 
decision. BHAVANISHANKAR 8EIEVAKRAM v. 
PURSADRI Kalidas, 6 B. 292. [Diss., 7 M. 
164 ;Not F., ( 22 C. 222 = 21 I.A. 171=4 M L.J. 
267 ; F 8 B. 593 ; R. t 8 B. 1, 24 B. 86.] 

(14)-~Ca^se of action—Foreign judgment . 
Execution of .—If the cause of action is the 
taking of money, it arises at the place where the 
money is taken. The rule laid down in a case 

where foreign judgments are sought to be exe¬ 
cuted in British Indian Courts. SREEHUREE 
Bukshee v. GOPAL C'HUNDER 8AMUNT, 15 
W.R. 500, [/?., 28 C. 641, 5 C.W.N. 741, G B. 

^ j 2 • J 


Suit on foreign judgment—Applicability 
of limitation under foreign laiv—Foreign judg¬ 
ment. conclusive effect of , in absence of fraud or 
want of jurisoiclion. —This suit was brought by 
the present appellants on a foreign judgment 
and a decree passed in their favour by the first 
Court was reversed on appeal. The defendants 
had objected that the French Court at Cbander- 
nagore bad no jurisdiction and its judgment, 
and decree were therefore of no effeot. The 
first Court was of opinion that the foreign judg¬ 
ment having been pronounced after a full in¬ 
vestigation and in the presence cf both parties 
must be accepted as conclusive. The lower 
appellate Court, however, held that inasmuch 
as the defendant, residing within the British 
territories, had been sued in the French Court, 
no special grounds of jurisdiction being disclosed 
either by the record of the proceedings iu the 
foreign Court, or by any evidence adduced in 
this suit, the judgment of that Court should 
be deemed to bave been passed without juris¬ 
diction. On the point of limitation, it was 
held that, if the Court at Cbandernagore bad 
jurisdiction over the defendant, plaintiffs were 
fully entitled to sue there within the period 
prescribed by the French Law, notwithstanding 
that their remedy by suit in the British Courfs 
was barred. The law of limitation which 
merely bars the remedy by suit does not extin¬ 
guish the contract or other cause of action, and 
the contract remaining in force, the remedy fcy 
Buit in the foreign Court continues open for 
the period prescribed by the law of that 
Court without reference to British Indian Law 
of Limitation. The suit was remanded to the 
firRt Court for making the material inquiry 
which the Court should have made but did not, 
with regard to the defendants allegations that 
the suit was fraudulently instituted in the 
French Court and the decree obtained by fraud. 
If it bo feund that there was no reason to 
question the judgment upon the ground of 
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fraud or want of jurisdiction, it should be ao- 
cepted as conclusive between the parties ir¬ 
respective of the merits of the case or the 
propriety of the deoision. BOLORAM GOOY 
v. KAMEENEE DOSSEE, 4 W.R. 107. [R, t 

8 W.R. 32, 6 B. 292, 24 B. 86 = 1 Bom. L.R. 
539.] 

^6) S • 13, Expl, VI, Civ . Pro Code, 1882 
—Ex parte jiidgment of foreign Court against 
defendant A o submission to foreign jurisaiction 

— Sovereign , both of British India and British 
Colony , subject of. —The Supreme Court of 
Mauritius is a foreign Court, Judgments of that 
Court are foreign judgments. Buoh judgments 
passed in absentem against a person who, at 
the time of the suit or judgment, was neither 
permanently nor temporarily resident in, nor 
the subject of th6 same country, cannot be 
enforced against him in a Court in British 
India. KASSIM MamJEE v. ISUF MaHOMED 
SULLIMAN, 29 C. 509 = 6 C.W.N. 829. (22 C. 
222, R.) [R # , 2 L.B.R. 47, 31 O. 474 = 8 C.W. 
N. 207 ; Z),, 75 F.R. 1909 = 99 P.L.R. 1909.] 

(17) — Ss.. 2, 13, Expl. 6, Civ Pro . Code, 1882 

Erujiish Court. “ a foreign Court ’* and judg¬ 
ment, “foreign judgment " — Residence within 
territorial limits—Jur isciiction of English Court 
ovtr Bfitishsubjects residing in British India 

— Order XI , Rule 1 (e) under the Judicature 
Act — Decision of foreign Court—Effect on 
absentee defendant having no knowledge of suit — 
Decree of foreign Court— Prima facie evidence 
of jurisdiction — Foreign judgment, plaint ff } s 
right unaer—Act XXXII cf 1839— Application 
cf the Act to debt due on a foreign judgment .— 
An English Court is a “ foreign Court *’ with' 
in the meaning of s. 2, and its judgment is a 
foreign judgment. (22 C. 222, P.C., R.) 

31 C* 274 = 8 C.W.N. 207.] As a general rule, 
a Court can exercise jurisdiction over a foreigner 
only if he is a resident within the limits cf its 
.territorial jurisdiction, (22 C. 222, P.C , R.) 
Natives cf British India, though foreigners, owe 
allegiance to the common sovereign of England 
and British India, and are subject to the 
supreme legislative authority in the British 
Empire. (22 C. 222, P.C., R.) If, therefore, 
the supreme legislature in the British Empire 
authorises an English Court, in any class of 
cases, to exercise jurisdiction over a non-resi¬ 
dent foreigner, by reason of the cause of aotion 
arising within its jurisdiction, and that fereign- 
er is a native of British India, he cannot 
treat judgment passed as a nullity, merely 
because he did not reside within the jurisdic¬ 
tion of the Court which passed it. (22 C. 222, 
P.C., R ) Order XI, Rule 1 (e) under the 
English Judicature Act constitutes a Legislative 
Aot of the Sovereign Power regulating the 
jurisdiction in the case of a British subjeot 
resident in British India and outside the ordi¬ 
nary territorial jurisdiction of the English 
Courts, and gives the English Courts jurisdic¬ 
tion over suoh British subjects in a case which 
■ falls within the order. But it is open to ft- 



685; 


THE ALL INDIA DIGEST. 


Foreign Court —continued. 

-2.—Judgment ol—continued. 

defendant to show that this is not so and that 
the English Court had in fact no jurisdiction. 
LR. # 2 L.B R. 47, 2 9.L.R, 51, 19 M.L.J. 457 
=*32 M. 469,] When the absentee defendants 
had no knowledge of the suit, a foreign Court’s 
decision will not bo binding. (15 W.R. 500, 
13 M. 496, 11 B. 241, R.) The judgment of a 
foreign Court can be regarded as prima 
facie evidence of jurisdiction of that Court. 
In a suit based on a foreign judgment, tho 
plaintiff oannot recover mere ihan appears 
on the face of the judgment. Act XXXII of 
1839 does not apply to a debt on a foreign 
judgment ; when a judgment given in Eng¬ 
land is silent as to interest, the plaintiff 
oannot make the defendants liable for interest, 
as the English statutes as to judgments carry¬ 
ing interest do not apply to India. MOAZZIM 

Hossein Khan v. Raphael Robinson. 28 
C. 641=5 C.W N. 741. [F., 75 P.R. 1909 = 

99 P.D.R. 1909.] 

(18) —Foreign judgment—Ascertained sum 
of money, — A suit cannot be brought on a 
foreign judgment when the judgment is not 
one for an ascertained sum of monev. SIDNEY 
SMITH V. COELHO, 9 M.L.J. 62. 

(19) — Submission to jurisdiction of Bustar 
Cow l —Reference to arbitration—Invalidity of 
the award—Second reference without consent — 
Validity cf second award - Eore : g>i judg rv.cnts — 
Jurisdiction of British Courts — S. 520, Civ. Pro. 
Code . — The first defendant appeared as a party 
and submitted to the jurisdiction of the Bustar 
Court. The Court thereupon referred the matter 
to arbitrators, whose award become void accord¬ 
ing to the rules of procedure adopted by that 
Court. Subsequently, the Court, of its own 
motion, referred the matter to a second set of 
arbitrators, without the first defendant’s con¬ 
sent. The first defendant did not make any 
objection to the filing of the award. Held , 
that the first defendant was not competent to 
raise objection to the decision of the Bustar Court 
based on the award, in the Courtof British 
India, on the ground of Lis wint of consent. 
Foreign judgments are binding upon the par¬ 
ties thereto in British Courts, even though the 
formalities of procedure, which ought to have 
been observed by the foreign Court, were not 

observed. Gudaru Leel\ Krishnayya 
Naidu v. Maradu Gal Venkatarathnam, 

2 M.L.T. 269 = 30 M. 292. 

(20) -— Foreign judgment—Defendant resid(ni 
of British India—* Ex parte' trial —Whether 
binding. — A foreign judgment obtained ex parte 
against a defendant described as a resident of 
British India cannot bind the defendant. R.M. A. 
SAMINATHA PlLLAY v. N. A.K. ABDUL 

Gafoor Sahib, 8 M L T. 287 = 7 Ind. Cas. 

810. 

(21) —Foreign judgment , Suit cn—Judgment 
passed ex parr.e, whether can be enforced in the 
forum of another country subject to the same 
Sovereign—Private International Law, rules 
of—Authority of British Parliament recognising 


686 ** 

it 

Foreign Court —continued. 

-2.—Judgment ot— continued. 

jurisdiction must be clear and express—Charier 
of 1833 (Ceylon), s. 24 — Ceylcn Ordinance II of 
1889, ss. 9, 704 — %t Appear <r defend the action ”, 
meaning of— Obtaining of have to veftnd action 
whether amou>(ts to voluntary submission to the 
jurisd etion of the Court—Decision of the 
foreign Cou?t otherwise than on the merits of 
the case—Effect on its enfoi cement in a Court 
in British lyidia .— Appellant obtained a deoree 
agarn&t the respondent, in a suit instituted by 
him in a Court in Ceylon, on a pro-Doto. The 
suit having been instituted under the summary 
procedure provided by Chapter L1II of the 
Ceylon Ordinance II of 1889 (analogous to 
s. 532 cf Act XIV of 1882), defendant 
appeared by an attorney and applied for leave 
to defend the suit. Leave was granted to him 
! on condition of bis furnishing security. The 
respondent did not furnish security, and did 
not appear at the trial, when judgment was 
passed against him during biB absence. The 
respondent having left Ceylon and settled in 
British India, appellant brought the present 
suit against him in a British, Indian Court. 
The respondent pleaded want of jurisdiction, 
as (l) under the rules of private Internationa] 
Law, the judgment of a foreign Court passed 
in absentem could not be euforced in a 
British Indian Courf, (2) the respondent did 
net appear at the trial and there was no decision 
on the merits. Held, (i) that though Ceylon 
and British India owed allegiance to the same 
Sovereign, the enforceability of the judgments 
of the Courts of either country on those of the 
other was guided by the rule cf private Interna¬ 
tional Law, viz., that tbo judgment of a foreign 
Court passed against tl e defendant in absentem 
cannot be enforced against him in a Court in 
Britsh India. (22 C. 222 = 21 I. A. 171. 28 C. 
j 641, D.\ 29 C 509, R.) (2) That neither by 

a. 23 of the Charter of 1833, nor by p. 9 
of Ordinance No. 11 of 1889 (Ceylon Legis¬ 
lative Enactments, Vol. ll, p. 576), are 
tbo Ceylcn Courts empowered by the Bri¬ 
tish Parliament to adjudicate in a matter, 
in which the cause of action arose with¬ 
in tbeir jurisdiction, so as to bind by their 
decree a defendant who is a resident of British 
Iudia and a subject cf the British Crown, 
although he never resided in Ceylcn at the 
i time cf the aotion or submitted himself to the 
, jurisdiction of the Ceylon Court. Buoh juris¬ 
diction, having regard to the principles of Inter¬ 
national Law, would only be recognised in 
British India, if it was conferred by the 
Supreme Legislature, by express and dear 
words. (22 C. 222 = 21 I.A. 171, R.) (3) That 

a decree bassed on a oontraot imposing personal 
obligation upon an absent foreigner is not coun¬ 
tenanced by the comity ci nations, only because 
the defendant entered into the oontraot in the 
territory of the forum which passed the deoree. 
(22 C. 222 = 21 I.A. 171 ; 29 M. 69, 29 M. 239. 

1 M.L.T. 71, 16 M.L.J. 236, R.) (4) That 

the defendant, though he was ex parte at the 
trial, must bo deemed to have voluntarily 
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2.—Judgment of— continued . 

submitted to the jurisdiction of the Ceylon 
Court, has he applied for leave to defend the 
aotion. (5) The words “appear or defend” 
in s. 704 of the Ceylon Ordinance If of 1989 
are the equivalent of “ appear and defend ” 
and dearly refer to appearance for the purpose 
of defending the action in accordance with the 
leave granted, and do not imply that appear¬ 
ance for the purpose of obtaining leave is not to 
be deemed appearanoe in the aotion at all. (6) 
It is not even necessary that the submission 
must be by an act done in the course of the 
aotion, itself, for it can be constituted by a 
contract to that effeot entered into between the 
plaintiff and the defendant previously to the 
aotion. (2 M. 407, 10 M. 327, R.) A judg¬ 
ment of a foreign Court, which does not decide 
upon the merits of the dispute, for instance, if 
a suit is dismissed as being barred by the law 
for limitation of suits prevailing in that Court, 
cannot be pleaded as a bar to a 9 uit instituted 
in the Court of the plaintiff’s domicile on the 
same cause of action. SHAIK ATHAM SAHIB 
V. Daoud Sahib, 3 Ind. Cas. 190 = 19 M.L.J. 
499 = 32 M. 469. 

(22) Foreign judgment — Ex parte decree , 
suit based on—Onus— Civ. Pro. Code ( Act XIV 
of 1882), applicability of — Limitation Act (X\ 
of 1677), s. 14 —‘ Res judicata —The plaintiff 
brought a suit in the Ludhiana District. The 
plaint was returned for presentation in the 
Court of Nabha Native State. The plaintiff 
subsequently obtained an ex parte deoree. He 
then brought the present suit iu the Ludhiana 
District on the b*sis of the ex parte deoree 
obtained by him. The first Court held that it 
was for plaintiff to prove (i) that the suit based 
on an ex parte foroigu judgment was maintain- 
able, (ii) that defendant could not object to 
the jurisdiction of the Nabha Court, (iii) that 
the Nabha Court had jurisdiction ; and it found 
the plaintiff had net proved these things, and 
so dismissed the suit. The Divisional Judge 
set aside the dismissal and remanded the case 
for retrial, holding that the suit was based on 
the plaint in the first suit. Held, that the suit 
was not based on the plaint in the first suit. 
If the present suit failed, tho plaintiff could 
bring a suit on the original cause of aotion ask¬ 
ing the Court to exclude, in computing limi¬ 
tation, the years spent in prosecuting his claim 
in Nabha. Reid , also that it was not permis 
sible to apply s. 14 of the new Civ. Pro. Code, 
in the oiroumstances ; under the old Code the 
burden of proof lay upon plaintiff to show that 
Nabha Court had jurisdiction, and it would be 
unfair to treat the matter of onus as it is treat¬ 
ed in the new Code and so give the new Code 
this sort of retrospective effeot. The initial 
onus was on plaintiff, bat this onus was shifted 
when plaintiff shewed that, when the case was 
before Ludhiana Court, all the parties were 
present and the question of jurisdiction was 
somehow raised, probably at the instance of 
defendant or then a oo-defendant, and the 
plaint was returned without any protest by any 


Foreign Court —oontinued. 

2.—Judgment of— continued, 

person present. Held also that the Nabha 
Court had jurisdiction, that the fact of the 
deoree being ex parte was in the ciroumstanoes 
immaterial and that the decision, was obvious¬ 
ly on the merits. UDHE SINGH v. PURAN 

chan, 41 P.L.R. 1910 = 165 P.W R. 1909. 

(23) —Suit cn judgment of Italian Court- 
Defences to such suit — Merits 7 iot gone into in 
the foreign Court — Proceaure .—Want of juris¬ 
diction in the Foreign Court on wbese judg¬ 
ment a suit is based is a good ground of defence 
when it is found that the cause of aotion did 
not arise within its jurisdiction. Ig is also a 
good defence in such a suit to plead that the 
foreign judgment was not given on merits. If 
the latter defence is set up, the Court ehould 
make a full erquiry on the merits and give a 
decision thereafter as if the suit had originally 
been brought in the British Court. Mr. 
F. R. Jones v. Zahru Mal, 66 P R. 1889. 

. (24) Suit on a foreign judgment — Jurisdic¬ 
tion of British Cou»ts to enter tain such suits — 
Civ. Pro. Coae, s. 34— Act VII of 1888 {Civ. 
Pro. Code Amendrnent Act), s 5. —There can 
be no doubt that under s. 11 of ‘.he Civ. Pro. 

: Code as amended by s. 5 of Act VII of 1888, 
the Courts of British India are competent to 
entertain suits on foreign judgments. SETH 

Samir Mal v. KMjYAn Mal, A W N. 1890. 

, 148. 

Rent suit not under Ben. Act VIII of 1869- 
Execution of decree of foreign state—Limita¬ 
tion— See BEN. act VIII OF 1869, s. 58, 

14 C. 570. 

Foreign judgment—Enquiry into merits— 
See CIV. Pro. lode, 1908, s. 11, 102 P.R. 
1892. 

! See ClY. Pro. Code, 1908 s. 11, 2 P.R. 
1899. 

Foreign judgment—Validity—Jurisdiction— 
See CIV. PRO. CODE, 1908, s. 13, 3 S.L.R. 81 
= 3 Ind. Cas. 892. 

See Debtor and creditor, 16 M. 85 = 

! 3 M.L.J. 30. 

See Estoppel—Estoppel by conduct, 

15 M. 82. 

Decree obtained in Native State, nature of— 
Civ. Prc. Code, 1892, s. 229-B—Want of juris¬ 
diction in Court which passed decree — See 

Exkcution of decree—Native states, 
decrees of Courts of, 15 B. 216. 

See Execution of decree — Native 
States, Decrees of Courts of, 13 C. 95. 

See Guardian—Miscellaneous, 37 P.R. 
1889. 

See Jurisdiction—General, 5 B. 42. 

In a suit on a—No interest can be awarded 
where it is silent as to interest —See JURIS¬ 
DICTION — Causes of jurisdiction, 75 
P.R. 1909 = 99 P.L.R. 1909 = 92 P.W.R. 1909 

= 3 Ind. Cas. 522. 
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-2.— Judgment of— concluded* 

See Limitation act, 1908, art. 117, 8 W.R. 
32 = 2 lad. Jur. N.8., 2S3. 

See Lis pendens, 19 M. 257. 

Res judicata—“ A Court of jurisdiction com¬ 
petent to try such subsequent suit” meaning 
and soope of expression—Judgment of Native 
Court, how far can be relied on by British 
Indian Courts— See RES JUDICATA —COMPE¬ 
TENCY of Court, 13 b, 224. 

Assignment of foreign judgment—Right of 
assignor to whole amount of judgment-debt— 
Transfer of Property Act, IV of 1882, s. 135, 
cl. ( d), foreign judgment whether covered by— 

See Transer of Property act, 1882, s. 135, 

23 M. 419 = 10 M.L.J. 77. 

-8.—Jurisdiction of. 

(1 )—Judgment of foreign Court—Jurisdiction 
—Notice — Competent forum —‘ Locus solution- 
fs, > —The principle upon which aotions on for¬ 
eign judgments rest is that the judgment of a 
Court of competent jurisdiction imposes a duty 
on the defendants to pay the sum for which 
the judgment has been given. The question 
of jurisdiction depends on the consideration 
whether the defendant owed, at the time the 
suit was brought, allegiance to the law ad¬ 
ministered by the foreign Court, either perma¬ 
nent or temporary, or voluntarily submitted to 
the foreign jurisdiction. The mere going to 
foreign territory to purchase goods there will 
not give jurisdiction to the foreign Court. [Z?., 

24 B. 86.] The general rule is that a personal 
judgment based solely on extra territorial ser¬ 
vice of notice, when, as a matter of fact, the 
defendant (who is not domiciled within the 
jurisdiction) had no actual notice, is inter¬ 
nationally invalid, and one State cannot in 
this way obtain jurisdiction over a person 
domiciled in another State. [R., 28 C. 641, 
5 O.W N. 741] As a general rule, the debtor’s 
domicile indicates the competent iorum> but in 
oertain oases, the locus solutionis may become 

material. Bangaruswami v. Babasubra- 
MANIAN, 13 M. 496. 

(2) —Cause of action arising in British Court 
— Foreign Court — Jurisdict on. — Whereaoause 
of action in a suit in a foreign Court, did not 
arise in the foreign Court and the defendant 
did not reside in the foreign territory, (no cir¬ 
cumstance appearing in the case which, in a 
proper view of International law, could give 
the foreign Court jurisdiction), there is no duty 
upon the defendant to attend the foreign Court 
or subsequently to obey the judgment passed 
by it. HlNDE & CO. v. PONNATH, 4 M. 
889. 

(3) —Heirship Certificate Act (XXVIII of 
1860)— Certificate issued by Resident at Cochin, 
suit maintainable only in Court of Native 
Cochin for setting aside. —Plaintiff instituted 
this Buit in British Cochin for a declaration, as 
against the defendant to whom the British 
Resident had issued a certificate under Act 

O. IV—44 
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XXVIII of 1860. enabling him to collect the 
debts due to bis deceased karnavan, that he, 
the plaintiff, was entitled to such certificate in 
preference to the defendant and to receive the 
interest due on certain Government promissory 
notes of the deceased. Both parties having 
been domiciled in Native Cochin, the suit was 
held to be maintainable ODly in the proper 
Court in Native Cochin whioh a one could 
deoide who was the legal representative of the 
deceased, plaintiff or defendant. Also, as a 
suit to set aside a certificate of heirship grant¬ 
ed by the Political Resident of Coohin, the 
Secretary of State was a necessary party to the 

suit. Ammunni v. Krishna, 16 M. 403. 

(4) — Jurisdiction — Objection to — Foreign 
judgment—Impugning of — Irregularity — Limi¬ 
tation. —Where a party submits to the juris¬ 
diction of a Foreign Court, without taking any 
objeotion and allows a judgment to be passed 
against him, he is afterwards estopped from 
denying the jurisdiction. (8 M.H.C. 14, F,) 
[Not F. t 3 M. 96 ; Appr 7 M. 164 *, R , 23 M. 
437 = 15 IVI.L.J. 236 ; D., 2 M. 407.] It is not 
a sufficient ground for impugning the judgment 
of a Foreign Court, which ordinarily proceeds in 
accordance with the recognized principles of 
judicial investigation, to show that in a parti¬ 
cular instance its procedure may have been 
irregular. Where limitation is merely prohi¬ 
bitive of the remedy and not destructive of the 
right, the judgment of a foreign Court is not 
open to objeotion on the ground that a suit on 
the contract would be barred by the law of 
limitation applioable in the country in whioh 
the oontraot was made. NALLATAMBI v. 
PONNUSAMI, 2 M. 400. 

(5 ) ~ Contract in foreign state. —A foreign 
judgment is conclusive in an action upon that 
judgment, if the defendant was a subjeot or 
resident of the country in which the judgment 
was rendered. But the mere making of a con¬ 
tract within the jurisdiction of a foreign Court 
does not necessarily render that Court compe¬ 
tent to adjudioate on all the obligatory rela¬ 
tions whioh flow directly or indirectly from it. 
(Per Holloway , J,). MATHAPPA CHETTI v. 
Chellappa Chetti, 1 M. 196. [F. , 13 M. 
496 ; R., 7 M. 164, 29 M. 69.] 

(6) —Civ. Pro. Code , 1882, s. 14 — Foreign 
Court , judgment of —Suit on a foreign judgment 
— Court can inquire into the merits. — A suit 
can be instituted in a Court in British India on 
the basis of the judgment of a foreign Court in 
Asia ; and the Court in whioh the suit is 
instituted shall not be precluded from inquiry 
into the merits of the case in whioh the 
judgment was passed. MAYARAM v. RAVJI, 
1 Bom. L.R. 839 = 24 B. 86. 

See Company—Winding up of Company, 
8 B.H.C., O.C., 200. 

See Evidence -Secondary evidence, 
27 O. 639, P.O. =27 I.A. 1 = 4 O.W.N. 429. 
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3.—Jurisdiction of— concluded . 

Notification by Deputy Commissioner of 
Coooh Beaar regarding certified copies of judi¬ 
cial records—Compliance with the Evidenoe 

Act Sie Evidence act, 1872, s. 86, U C. 
546. 

See Succession Certificate act, 1889 

ss. 4, 17, 17 M. 14. 

Foreign decree. 

Kurichit conducted in British India Chit- 
holder a foreign subject — Sale of rights under 
Kuri in execution of decree of foreign Court— 

See International Law, 10 M.LT. 570. 
Foreigners. 

See ACT III OF 1864. 

(1) — Meaning of. —A person is no less a 
“ foreigner ” because he is the subjeot of the 
common Sovereign of the country in which the 
judgment was passed, and the couutry in 
which io is sought to be enforoed. KaSSIM 

Mani.jee v. is uf Mahomed sulliman, 29 

C. 5C9 = 6 C W.N. 829. 

(2) — Suit bj/ foreigner— Condition for enter¬ 
taining suit — Costs of defendant. —A suit by a 
foreigner should not be entertained without 
payment ot ail costs that may be incurred by 
defendant, even though the latter is also a 
foreigner, Karoona Moyee DEBIA v> OOMA 
Churn Deb, 12 w.r. 465. 

Jurisdiction of Civil Courts in suits against 
absent — See Civ. Pro. CODE, 1908, s. 20, 
O. V, rr. 25, 26, 2 L.B.R. 47. 


Kuri Chit conducted in British India— 
Foreigner a chit holder — Pledge of receipt in 
foreign territory—Sale of pledged interest by 
foreign Court — Validity —Src KURI CHIT, 2 M. 
W.N. 1911, 249. 

Suit against— Jurisdiction — See LETTERS 

Patent, High Court, i 865, art. 12 , 
Madras, 17 M.L.J, 301 = 30 M. 438. 

Foreigners Act. 

See ACT III of 1864. 

Foreign Judicial Records. 

See, Evidence—secondary Evidence, 
27 C. 639, P.C =27 I,A. 1 = 4 C W.N. 429. 

Certified oopies of. presumption as to — See 
EVIDENOE ACT, 1872, ss. 65, 66, 86, 2 Bom. 
L.R. 562. 

Foreign Laws. 

(l)-La tea of foreign countries — Judicial 
notice. — The law of a foreign country and the 
oontraots made by sailors on board a foreign ship 
are faots which must be proved like any other 


Foreign Laws— concluded . 

facts ; and unless they are so proved iu the 
British Court in the regular way, the Judge has 
no means of giving effect to them, FRITZ 

Olner V. Lavezzo, 10 C. 878. 

(2) —Foreign law—Burden of *rco/.— It lies 
ou him who asserts it to prove that the law of a 
foreign state differs from ours, and in the absence 
of such proof it must be held that no difference 
exists except possibly so far as the law here rests 
on the specifio acts of the legislature. RAGHU- 
NATHJlv. VarjiWANDAS, 8 Bora. L.R. 528 = 
30 B. 578. 

Foreign Property. 

Foreign property, suit regarding —See JURIS¬ 
DICTION— CAUSES OF JURISDICTION, 2 Bom. 
L.R. 47 = 24 B. 407. 

Foreign Sovereigns, Etc. Agents of Bombay 
Act, 

See BOM. ACT XV OF 1840. 

Foreign State. 

See Foreign Court. 

See Native State. 

(1 )—Land of foreign State in BrititJi India 

— Succession Act, IP65, s. 0. — Foreign State, a 
quasi corporation — There is nothing to prevent 
a foreign or feudatory State from holding land 
in British India ; such property is not governed 
by the British law cf succession, as laid down 
in s. 5 of the Indian Succession Act. [2?., 24 B, 
149.] The State must be regarded as a quasi 
corporation, which continues to exist as a State, 
bo long as it is recognised as suoh by His 
Majesty, whatever the rule of succession to it 
may be, and whatever may be its form of go¬ 
vernment. HAJON MANICIv v. BUR SINGH, 

11 c. 17. [tf., 24 B. 149.] 

Property bequeathed to idol— Deposition of 
high priest — Act of State— Foreign power— 
Effect on property situated outside foreigu State 

— Power of appointment under will — See 
HINDU LAW— RELIGIOUS ENDOWMENT, 17 
B. 600. 

Act of State of foreign power, how affects the 
property in British India — S(e HINDU LAW 

Religious endowment, 17 b. C20, Note. 

Suit to enforce Tinmis Panseire right Juris¬ 
diction — See Jurisdiction — causes ot 
JURISDICTION, 11 Bom. L.R. 352 = 33 B. 
373 = 2 lad. Cas. 489. 

See RIGHT OF SUIT— CONTRACTS, SUITS 
ON, 17 M. 262. 

Foreigu Territory. 

Award affecting property out of British India 
_Convertibility into decree in British India— 

See award, 11 P.W.R 1910 = 31 P.R. 1910 = 

5 Ind. Cas. 597 = 183 P.L.R. 1910 

Order of excommunication passed in— Cause 
of action in — Defendant residing in British* 


See Jurisdiction—Causes of Jurisdic¬ 
tion, 20 B. 133. 

See Jurisdiction of civil Courts, 10 

C. 878. 


1 
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Foreign Territory— concluded. 

India—Sait for defamation whether maintain¬ 
able in British India— See JURISDICTION— 

Causes op jurisdiction, 7 M.L.T. 42 = 5 
Ind. Car. 513. 

Service of summons by post— See SUMMONS, 

2 B.L.R. A.C., 59 = 10 W.R. 349. 

Foreign Yesseis. 

Jurisdiction—Collision— Collision between, 
at sea—Jurisdiotion of High Court, Calcutta— 
See Jurisdiction—admiralty and Vice 
Admiralty jurisdiction, 1 llyde 276. 

Forest. 

See ACT VIII OP 1878. 

This circular explains Circular Order No. 2 
of Maroh 1873 as to how receipts from “forest 
traots ” are to be entered. ReY. Cir. No. 1, 22 
W.R. ReY. Cir. 10. 

Kboti Vatani land—Right of Khot to forest 
produce — Rights of Government—Grants by 
State to subjects—Construction of such grants ■ 
—See KHOTI TENURE, 1*2 B. 534. 

Sanad granted to inamdars by Peehwa’s 
Government—Right of grantees to soil of forest, ( 
timber and juoglewood— See Land TENURE 
IN Bombay, 11 B. 688, Note = P,J. 1881, 276, 

Zemindar’s right to a tract of hill and— 
Proof of—Construction of istemror tanad of 
1803 a3 to lands granted — See OWNERSHIP, 
15 M. 101 = 18 I. A. 149 P C. 

Right of inferior proprietors over village— 
And waste lands — See SETTLEMENT—EFFECT 
OF SETTLEMENT, 2 C.P.D.R. 25. 

Forest Act. 

See ACT VII OF 1865. 

See ACT Vil OF 1878. 

See Bur. act IV of i902. 

See Mad. act V of 1892. 

Forest Madras (Validation) Act. 

See Mad. ACT XXI OF 1882. 

Forest Lands. 

(1 )—South G an ar a— Government ow>ie> ship, 
presumption of —* Kumri * cultivation , meaning 
of — Waste lands, right of State to — Hindu Law 
—Mahomed an Law —‘ Warg ’ meaning of — 
Madras Boundary Marks Act (XXVIII of 1860), 
s. 25—* Kumaki * or * Nettikat * privileges — 
Mulpatta— Copy of a copy — Secondary evidence 
— Evidence Act, s, 63. — The appeal aro3e 
out of decisions of the Forest Settlement 
Offioec rejecting the claims made by certain 
WQrgd'irs or landholders in South Canara 
to traots of forest land, which Government 
proposed to reserve as Government Reserved 
Forest under the above Act of 1882, The point 
for decision was, whether there is a general 
presumption that forest and waste lands in the 
South Canara District, not exclusively occupied 


Forest Lands— continued . 

by any person or body of persons* are the pro- 
perty of Government, or whether such lands 
belong to some private person or family as in 
Malabar ? Held , that, in the case of the large 
traots of immemorial forest on the ghats and, 
elsewhere in the District of South Canara, 
there is a presumption of fact that they are 
Government forests, though, of course, such 
presumption may be rebutted by proof of private 
ownership in regard to any particular part of 
the forest. In South Canara, land which has 
once been forest and has been cleared for culti¬ 
vation, very rapidly reverts to forest, if left 
uncultivated. In the ease of such land, the 
presumption is that it belongs to some private 
owner, but this may be rebutted by showing 
that it is part of a warg that was abandoned 
or forfeited or esoheated to Government, or by 
showing that it was not part of a watg but was 
cultivated as ‘ kumri.' ‘ Kumri ’ is cultivation 
of land outside a warg by felling and burning 
a patch of the forest, the ashes aoting as 
manure. The entry of ‘ kumri shist ’ (i.e. r 
assessment for kumri cultivation) in the patta 
of an estate or warg gave no validity to a olaim 
to a proprietary right over the forest in whioh 
the ‘ lcumri ’ was carried on, or even over the 
spots which had been actually cultivated. 
(3 B. 452, Appr.) Under the Hindu Common 
Law, the immemorial waste lands of the 
country generally belonged to the Ruling Power. 
Under the Mahomedan Law, all the waBte 
lands remained the property of the State. (12 
B H.C , App., 53, R .). The general presump¬ 
tion in the District ot South Canara is in favour 
of Government ownership of any immemorial 
waste lands to which no private person can 
show a title by grant, or by such user and 
occupation as is inconsistent with the proprie¬ 
tary right of Government. What acts prove 
such user and occupation must ha determined 
according to the circumstances of eaoh oase 
separately. A man’s warg was simply the 
account of the assessments payable by him for 
his lands, whioh were not necessarily all 
adjacent, but might be situated at a dis¬ 
tance from eaoh other and even in different 
villages. To make the survey made by the 
Government binding on a certian person, it 
must be proved that the procedure prescribed 
by the Boundary Marks Act of 1860 was follow¬ 
ed. In the absence of any such proof, the 
survey would not bar the private rights under 
s. 25 of the Aot. By ' Kumaki ’ or * Ntttikat y 
privilege, is meant the enjoyment of forests 
adjacent to the warg lands by a wargdar to the 
extent of 100 yards all round eaoh part of warg 
land, by making use of the leaves, twigs, eto., 
In the forest as an aid to the cultivation of the 
warg land. A mulputta , granted by Collector 
to the wargdar conveys a title to all lands within 
their boundaries, eubjeofc, of oourse, to the right 
of Government to assess them. A ocpy of a copy 
of a mulputta is not admissible even as second¬ 
ary evidence of the contents of the original 
s. 63 of the Evidence Aot). THE SECRETARY 
OF STATE FOR INDIA V. MANJESHWAR 

KRISHNAYYA, 13 M.L.J. 147= 28 M. 257. 
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Foreit Landi— concluded , 

(2)— Malabar — Presumption as to. —la the 
district of Malabar, and in the tracts adminis¬ 
tered as part of it, there is no presumption that 
forest lands are the property of the Crown. 

Secretary of State v. Vira Rayan, 9 M. 

175. [ R. t 13 M. 89, 15 M. 315 ; D, 9 28 M.267 

= 15 M.L.J. 147.] 

See Lease—General, 3 C.P.L.R. 18. 

Forest Mehal. 

Person employed to sell timber in, and oredit 
proceeds to his employer is not an “ agent ”— 
See BEN. ACT VIII OF 1869, s. 30, 10 C.L J. 
106 = 2 Ind. Cas. 205. 

Forest Officer. 

Not a Revenue officer —See BOM. ACT V OF 
1879, s. 3, 20 B. 803. 

Liability of District Forest Offioer to be as¬ 
sessed by Municipal Council —See MAD, ACT IV 
OF 1884, soh. A. 25 M. 747. 

Not Revenue Officer— See JURISDICTION OF 

Civil Courts, 20 b. 764. 

Foreit Rights. 

Suit to recover money payable in respect of 
—Three years’ rule of limitation laid down in 
sch. Ill, art. 2, cl. (6) of the Bengal Tenancy 
Act—Money payable in respect of—Not rent 
under s. 3 of the Bengal Tenancy Aot —See 
Ben. ACT VIII OF 1885, ss. 144, 184, 193, 
Boh. Ill, art. 2, 7 C.L.J. 152. 

See Khoti Tenure, 4 B. 264, P.C. = 7 I.A. 

55. 

Forest Settlement Officer. 

8eoond appeal from Distriot Judge’s decision 
on appeal from Forest Settlement Officer —See 
MAD. ACT XXI OF 1S82, s. 10. 11 M. 309, F.B, 

Forest Timber. 

Wrongful conversion of forest-timber— See 

Damages—Measure and assessment, 4 c. 
116, P.O. = 5 I.A. 130. 

Forfeiture Act. 

See ACT XXV OF 1857. 

See ACT IX OF 1859. 

Forfeiture Clause. 

Forfeiture clause in a oonsent decree, effeot 

of—See Consent decree, 8 Bom. L.R. 813 
= 31 B. 15 = 1 M.LT. 370. 

Forfeiture of Property. 

See Confiscation. 

See Landlord and Tenant—Forfei¬ 
ture, 

See Transfer of Property Act. 1882, 
8. 114. 

(1 )—Dismissal of a Ohatwal for forfeiture 
of tenure .— The dismissal of a ghatwal for 


Forfeiture of Property— continued. 

misconduct will oarry with it the forfeiture of 
his tenure, THE SECRETARY OF 8TATE v. 
PORAN SINGH, 8 C. 740, [D., 9 C.W N. 663.] 

(2) — Attachment against forfeited property — 
Act XXV of 1857 —Priority to Government .— 
Judgment-oreditors having bona fide attach¬ 
ment upon property at the time that the pro¬ 
perty of their debtors beoome forfeited to 
Government under Aot XXV of 1857 are entitl¬ 
ed in priority to Government. OODIT DASS v. 

Government, Marsh 259 = 2 Hay 117. 

(3) — Right of decree-holder .—A decree-holder 
is not entitled to have his decree satisfied by 
sale of the judgment-debtor’s properties wbioh 
have been confiscated by Government for rebel¬ 
lion, unless he can show that they were attach¬ 
ed in execution of his decree before the confisca¬ 
tion. An attachment oannot be presumed to 
have existed or continued from the fact that 
there was a proclamation of sale before confisca¬ 
tion. Radha Bibee v. Government, 2 Hay 
562. 

(4) —Forfeiture cf land subject to rent—Act 
XXV of 1857— Right to arrears cf rent due at 
time of forfeiture .—Where land forfeited to 
Government by a conviction of the owner of an 
offence within Act XXV of 1857 is subject to 
the rent, the person entitled to the rent is not 
entitled to recover arrears due at the time of 
the forfeiture, either from the heirsr of the 
owner or from the Government ; but the 
Government is liable for the rent whioh may 
subsequently acorue. NEELMONEY SINGH 

Deo v. Government, Marsh 308 = 2 Hay 
226. 

(5) — Suit by ultimate reversioner, — The 
ultimate reversioner cannot enforce a forfeiture, 
which the immediate reversioner does not insist 

upon. Bhujendro Bhusan Chatterjee 
v. Trigunanath Mookerjee, 8 C. 761. 

(6) — Act XX1 of 1850— Loss of caste — Forfei¬ 

ture of rights of property .—Since Act XXI of 
1850 came into foroe, mere loss of caste does 
not occasion a forfeiture of rights or property. 
HONAMMA V. TlMANNABHAT, 1 B 55S. (4 B. 

H.C. A.C. 25, F.) [R. t 23 M. 171.] 

(7 & 8)— Act XXV of 1857 (Forfeiture of pro¬ 
perty) — Act IX of 1859 (Claims to property seized 
as forfeited)—Limitation for bringing suit under 
Acts — Seizure within s . 20, Act IX of 1859. 

A party bringing a suit under Aot XXV of 1857 
or Act IX of 1859, must bring it within a year 
of the seizure and attachment complained of. 

A seizure within the meaning of a. 20, Act IX 
of 1859, defined. BYJNATH SINGH v. SOLANO, 

14 W.R. 114. 

(9 )—Act Xof 1858, s. 9— Confiscation, effect 
of f on encumbrances , under-tenures, etc.—The 
effeot of confiscation under Aot X of 1858 is to 
cancel all under-tenures in the village, to 
authorize the ejectment of all tenants or culti¬ 
vators of land therein, and to make void all 
incumbrances. Assuming that the order of 
confiscation was of a village under s. 1 of the 
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Forfeiture of Property—continued. 

Act,” the Government, after such confiscation, 
would ^OBsesa ample powers of clearing the 
estate of inoambranoes. of under-tenures and of 
oultivatory rights which are thus conferred. 
But it does not follow that such rights ceased 
to exist when the Government became the 
proprietor, without any act done by the 
Government to indicate its intention, and even 
notwithstanding acts done from which a 
contrary intention might be inferred. DOORGA 
PERSHAD v. ZORAWURi 2 N.W.P. 73. 

(10) — Act Xof 1858, s. 9 —“ Under-tenure , ” 
meaning of — Holdings , not void but only void¬ 
able. —The Legislature has not intended to 
include in the term “under-tenures” in 8. 9 of 
Act X of 1858 the holdings of ryots, but has 
employed the term in the sense in which it is 
oommonly used as applying to tenures of a 
proprietary character inferior to the zemindari, 
but superior to the kashtkaree tenures, and 
consequently, the effect of the section is to 
render such tenures only voidable and not 
absolutely void, the power of avoiding such 
holdings having expired with the Aot. SYUD 

Basit Am v. Man Singh, 2 N.W.P. 140. 

(11) — Sale on landed property escheated by 
Government —No conditions in original deed of 
sale—Subsequent imposition of conditions—Sale 
of rebels' property not act of stite—Position of 
Government—Suit against Government for pos¬ 
session. —Where a sale of landed property which 
had been esoheated by the Government was made 
by Government without any restrioliou beiog at¬ 
tached to the original notioe of sale, which stated 
that the highest bidder was to be the purchaser, 
it was held that the Government could not, Bub- 
sequent to the bid and the deposit of the earnest- 
money, impose any condition, but was bound to 
make over possession irrespective of the charact¬ 
er of the highest bidder. In selling the property 
of rebels which it had confiscated, the Govern¬ 
ment does not perform an aot of State, but 
stands in the situation of an individual selling 
his property by auction ', and a suit may, 
therefore, be properly brought against the Gov¬ 
ernment by the purohaser, if the Government 
refuses to give up possession or transfer the 
possession. 8HEO LaBD BOHUA v. SHEIKH 

Mahomed, 13 W R P.C., 4. 

(12) —Purchaser from Government—Property 
of rebel—Rights of—Subsequent transfer by 
Government to third party , effezt of. —The de¬ 
fendant purchased from the Government a plot 
of land which formerly belonged to a rebel and 
whioh was confiscated. Subsequently the rights 
of the Government in the plot of land thus sold 
to the defendant and afterwards assessed were 
transferred to the plaintiff by the Government 
in exohange for certain lands in the village. 
Held , that the rights whioh the defendant 
acquired by purchase could not be defeated or 
lessened by any subsequent aot of the Govern¬ 
ment, and the transfer by the Government 
of its, rights to the plaintiff oould not pre¬ 
judice or detract from any rights previously 
acquired by purchase by the defendant, and 
the transfer could not confer on the plaintiff a 


Forfeiture of Property — continued . 

right to regard this land as a part of his village 
and therefore subject to all the rights whioh he 
enjoyed over the land in his village. Pundit 
ESHREE PERSHAD V. DEBEE CHURN, 2 N.W. 

P. 470. 

(13) —Suit by ividow of oo>\vic'ed person for 
his property—Order of confiscation interpolated 
subsequent to judgment , legality of. —When a 
person was brought before, tried and oonvioted 
by the Court of a Special Commissioner, it was 
then and then only that an order of confiscation 
of his property should have been made, and not 
subsequently. The widow of such oonvioted 
person is his lawful heir and she can maintain 
a suit for the recovery of his property in the 
hands of a mortgagee whose mortgage debt has 
been paid off out of the usufruct. MUSST. 
1ZZUT-OOD-NISSA BEEBEE V. MUSST. HUSNA 
KOOUU, 1 N.W.P. 131. 

(14) — Co>ifiscation by independent chief — 
British Courts to respect it—Proof . — Confisca¬ 
tion of property within his own territories by an 
independent chief muse be respected by the 
English Courts. 8HOAY ATT v. 8HOAY 
DOANG, 14 W.R. 218. 

(15) — Judgment-debtor's property attached be¬ 
tween commission and conviction of offence — 
Act XI of 1857 —Act XXV of 1857,' s. 3— 
Relating bach cf forfeiture —Property of judg¬ 
ment-debtor attached between the commission 
and oonviotion of an offence under Aot XI of 
1857 is property forfeited to the Crown. Such 
forfeiture relates back to the time of commission, 

Gunneshlolb v. ameer Khan, 17 W.R. 
80. 

(16) — Reg. XIcf 1796 ( Bmqal ) — Confiscation 
and sale of property of absconded offtnder .— 
Reg. XI of 1796 (Bengal) is a highly penal 
statute and should be construed strictly. Reg. 
XI of 1796 (Bengal) mikes no express provision 
for the case of joint proprietors of land, or 
persons jointly holding a sudder form of land. 
So in the absence of dear v\ords indicating 
such an intention, it cinnofc be assumed that 
the Legislature intended to authorise the 
confiscation of the property of any person other 
than the delinquent. A sale under this 
Regulation does not carry with it the conse- 
quoncea of a sale for arrears of public revenue, 
by sweeping away all sub-tenures made by the 
defaulter. JUGGOMOHUN BUIvSHEE v. ROY 
MOTHOOR\N ATH CHOWDHRY, 7 W.R. 18, P. 
C. = 11 M I.A. 223. 

(17) — Reg. XI of 1796 (Confiscation —Joint 
Hindu family—Ancestral property — Widow. — 
Under Reg. XI of 1796, the Governor-General 
in Council oould pronounce an order of confis¬ 
cation in oases of persons charged with effenoes 
of a criminal nature, who should abscond or 
conceal themselves, so that, upon process issued 
against them, they could not be found. After 
the issuing of the attachment by the Court and 
the subsequent declaration of forfeiture, all 
things previous to the attachment must be 
presumed to have been regularly and legally 
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Forfeiture of Property— continued. 

done, unless there is sufficient evidence to 
rebut that presumption. Forfeiture of ancestral 
and other property, under Bengal Regulation, 
XI of 1796, for acts committed by the son3 of 
A, held not to affect the rights of A’s widow, 
and that she was entitled to maintenance out of 
the whole estate which was ancestral. MUSSA- 
MUT GOLAB KOONWAR V. THE COLLECTOR 
OF BENARES, 7 W.R. 47, P C. = 4 M.I.A. 246, 

(18) — Act XXV of 1859, ss. 2, 7— Rebellion — 
Property of rebel consisting of annuity — No pro¬ 
ceedings taken under Act—Annuity withheld 
under authority of official empowered—to make 
attachment—Effect of withholding—Act IX of 
1659, s. 18.—Plaintiff joined with the rebels in 
the Grand Mutiny and took a leading part 
with them. A reward was set upon him as a 
rebel leader and after a time he was captured. 
No formal proceedings were taken under ss. 2 
and 7 of Act XXV of 1859 for adjudicating his 
property, which consisted of litle more than 
an annuity, to be forfeited. The property 
charged with the annuity was in the hands of 
the Colleotor as the manager under the Court 
of Wards. The annuity wa3 withheld and was 
no longer regarded as a charge on the estate 
but was treated as merged. Held , that the 
mere withdrawal of the payment of annuity 
by those wbo had the management of the 
estate which was charged with the payment 
was an illegal act in no way affecting the plain¬ 
tiff’s right, but as the withholding of the pay¬ 
ment was under the authority and direction of 
the official who was authorized to make attach¬ 
ment of rebel’s property, it was, with refereuoe 
to the nature of the property, equivalent to an 
attachment or seizure, and could not be ques¬ 
tioned except under the provisions of s. 18 of 
Aot IX of 1859, notwithstanding that there had 
been no adjudication of forfeiture. RANEE 

Chundal v. Koonwer roof Singh, 3 Agra 

281. 

(19) — Act X of 1858— Confiscation—Effect on 
rights of tenants permitted to retain holding on 
rent—Revival of rights.—The confiscation of a 
village under Act X of 1858 canoels the rights 
of the tenants ; and the circumstance that they 
have been permitted to retain their holding on 
rent, and to enjoy the produce of the trees for 
some years subsequent to the confiscation, 
does not revive the rights which were absolute¬ 
ly avoided by the confiscation. Their position 
is merely that of tenants-at-will. TEEKUM 

Singh v. Musst. Dullo, 2 Agra 324. 

(20) —Disclaimer of landlord's title , what 
amounts to—Raiyati tenancies—Cause of action , 
antecedent to suit. —A refusal, on the part of a 
tenant, to pay rent to a person, who olaims to 
he his landlord (as a transferee from the origi¬ 
nal landlord) until satisfied as to his title, is 
not such a disclaimer as would effeot a termina¬ 
tion of the tenancy. To constitute a disclai¬ 
mer, there must be a direct repudiation of the 
relation of landlord and tenant or a distinct 
olaim to hold possession of the estate on a 
ground wholly inconsistent with the existence 
of that relation. An assertion by a tenant 


Forfeiture of Property—eontin 

that the person claiming to be his landlord is 
not entitled to the whole rent but as co-sharers, 
who must join in an action for rent, is not 
suoh a disclaimer as would effeot a forfeiture 
of the tenanoy. The dootrine of forfeiture by 
disclaimer of landlord's title does not apply to 
raiyati tenancies governed by the Bengal 
Tenancy Aot and the principle of estoppel 
cannot be applied to make the dootrine of for¬ 
feiture indirectly applicable to suoh tenancies. 
(17 G. 196, 20. C. 101, F \ 2 G.W.N. 755, 6 C. 
W.N. 575, D . & Doubted .) As the cause of 
action must be based on something whioh 
accrued antecedent to the suit, the denial, by 
a defendant, of bis landlord’s title in the 
written statement, would not entitle the 
plaintiff to a decree i in that suit for eject- 
1 ment on the ground of forfeiture MALLIKA 
DASI v. Makhanlal CHOWDHURY, 2 C I< J. 
389 = 9 C. W.N. 928. (13 C. 96, F.) {F., 34 C. 

922, 12 C.W.N. 525; R, 17 M.L J. 287 ; D. t 
3 C L J. 201.] 

(21 ) — Transfer of holding, effect of. — A transfer 
either of an absolute oooupaucy holding or of an 
ordinary oocupanoy bolding does not operate as 
a forfeiture or give a right of re entry to the 
malguzar. BHAGWANGIR v. NARAIN BABA- 

jee Goosey, 12 C.P.L R. 134. [Diss., 12 
! C.P L.R. 158.] 

(22) —Forfeiture —Deed of grant—Various 
alienations of property-Re-vesting of property 

1 in original grantee—Delay —Where property 
was granted under a deed which provided for 
1 forfeiture of the grant in case the grantees 
i alienated the same by way of sale, mortgage, 
etc , and in spite of such provision the grantee 
made various alienations of the property, and 
; the grantor took no steps to enforce the for¬ 
feiture clause until the various alienations 
resulted in replacing the property in the gran¬ 
tees, the Court would not give effeot to the 
I forfeiture clause in the grant. RAMANNA 

Prarhu v. Srinivasa Gadtyara, 9 M L.J. 


11 . 

(23) — Lcanviq of Courts against forfeiture. 
—The Courts both in England and in India 
lean strongly against a forfeiture ; so that, if a 
plaintiff comes into Court relying upon a 
forfeiture he must prove his rights strictly. 
CHHABILDAS v. KRISHNARAO. 5 Bom. L.R, 
1016. 

(24) —Abetting waging of war against Queen 
—Forfeiture — Conviction — A ttaenment Act 
XXV of 1857, s. 3 —Act XI of 1857 .—The pro¬ 
perty of a judgment-debtor oonviotea of an 
offence under Aot XI of 1857, which has 
been attached intermediately between the 
time of commission of the offence and the time 
of conviction, his property forfeited to the Crown 
under s. 3, Act XXV of 1857. The forfeiture 

relates back to the time of commission of the 

offenoe. The words of s. 3, Aot XXV of 1857, 
“ suoh an offenoe as aforesaid” refer to tne 
offences mentioned in a. 2 1 as well as tc • e 
offenoe of mutiny Optioned in b I. G\, b 

Lal v. Amir Khan, 8 B.L.R. 83-17 W.R. 80. 


/ 
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fforfeiiure of Property— continued , 

Under the Purest Aot —See ACT VII OP 1878, 
a. 66, 2 Bom. L. R. 675. 

l ~ w \ fc » P . %'.y. ^ 

Sec BEN. Act X OF 1859, 8. 23, ol. 5, e. 78, 
12 B.L.E. 439. 


F«)r non-payment of assessment —See BOM. 
AOT V OF 1879 a. 56,1 Bom. L.R. 505 = 24 
B. 34. 


Forfeiture— Surrender—Differenoe between 
—See Berar Land REVENUE CODE, s. 56, 
7 N.L.R. 2. 


Forfeiture of Property— concluded. 

Of servioe tenure—Repudiation of landlord’s 
title—Suit for ejectment—Necessity for notice 
to quit— See SERVICE TENURE, 3 C.L J. 274 
= 33 0. 329. 

In suit tenure —See SUIT TENURE, 5 Bom. 
L.R. 1016. 

Enlargement of time fixed for payment- 
payment a few days after day fixed—Forfeiture 
not to be enforced —See TRANSFER OF PRO¬ 
PERTY ACT, 1882, a. 87, 2 C.P.L.R. 29. 


Non-payment of rent by tenant—Compro¬ 
mise decree providing forfeiture—Power of 
executing Court to relieve against forfeiture— 
See Civ. Pro. Code, 1903, s. 47, 24 M. 265. 

Relief against—Of the deposit for the due 
performance of a contraot when to be granted — 
See Contract—General, 16 M.L.J. 37 = 29 
M. 118. 

Bail bond for accused—of — 8uit recovery of 
amount by surety against principal— See CON¬ 
TRACT ACT, 1872, s. 23, 1 P.R. 1899. 

See CONTRACT ACT, 1872, s. 74, 2 O.W.N 
687. 

Joint lessors — Breach of covenant—Forfei¬ 
ture of property—See CO-SHARERS—8UIT BY 

Co-sharers, 7 C. 470 = 9 C. L. R. 260 

Effect of forfeiture of ancestral property of a 
criminal, subject to Punjab Customary Law, for 
absconding or committing a crime, on right of 
inheritance of bis male lineal descendants or 
collaterals — Extent of interest thus forfeited — 
See Crim. Pro CODE, 1898 ss. 87 and 88, 19 
P.W.R 1908, F.B. = 18 P.R. 1908=156 P.L.R. 
1908. 

See Estoppel—Estoppel by Conduct, 

1 C. L.R. 293. 

Oq apostacy—Abrogation by legislation — 
Suit to onforoe forfeiture—Limitatiou — See 

Hindu Law— Conversion, 15 C.W N. 545 
P.C. = 8 A.L.J. 652=13 Bom. L.R. 427. 

See Hindu Law - maintenance, 17 M. 

392, 15 A. 882 = A.W.N. 1893, 149, 1 B. 559. 

See Hindu Law—Widow, 2 a. 171 . 

Relief against, when not allowable— See 

Landlord and tenant—General, 21 

M.L.J. 916. 

See Lease—Construction of lease, 20 

C. 278. 

„ See Limitation act, 1908, s. 10 , 8 M. 525 
= 121. A. 120. 

Of rebels’ property purohased from Hindu 
widow —Suit by reversioner for recovery after 
widow’s death—Limitation applicable to suit— 

See Limitation, act, 1909, art. 181 ,13 a. 108. 
See Malabar Law—Mortgage, 27 M 26. 

When equity will relieve against— See SALE 

—Bale in Execution of Decree setting 
w Abide bale, 6 o.L.J. 176. 


Denial of title by one of several joict lessees 
—Forfeiture—Reoeipt of rent from tenant 
after denial of landlord’s title—Effect— See 

Transfer of Property Act, 1882, s. ill, 12 
O.W.N. 587 = 7 C.L.J. 648. 

Lessee’s failure to renew lease— See TRANS¬ 
FER of Property act, 1882, s. in, 4 M.L.T. 
815. 

See will—Construction, 20C. 15. 

Forged Attestations. 

Forged attestations, effect of— See WILL 
— ATTESTATION, 7 M. 302. 

Forgery. 

B • 

if 

I (l ) —Debt—Forged pro-note—Suit for re¬ 

covery of debt. — Where the suit is one brought 
by the plaintiffs for a sum of money which, 
according to the plaint allegations, the defend¬ 
ant borrowed from them, on executing a 
promissory note in favour of one of the plaintiffs 
held, that even if the promissory note be a 
forgery, the plaintiffs are entitled to a deoree 
for the amount so borrowed if they could prove 
the loan by independent evidence. MOTI LAL 

Saha v. Monmohan Gossami, 5 G.W.N. 36, 
(23 C. 851, F.) [Bel. on. 6 O C, 16; R., 9 O.C. 

315 ; D , 3 C.L.J. 363 = 10 O.W.N. 788 = 33 C. 
812.] 

(2) —Allegation that document is forged — 
Practice ot Privy Council —A document being 
impeached as being forged on the face of it, the 
oas6 was directed to Btand over for the original 
dooument to be transmitted from India for in- 

1 speotion at the hearing of the appeal. RANEE 

1 8URNOMOYEE V. MAHARAJAH SUTTEES- 
CHUNDER ROY BHADOOR, 10 M I A 123. 

(3 ) —Charges of fraud , forgery , etc.—Costs — 
Practice .—Charges of fraud forgery and per¬ 
jury, having been made by the respondents 
against the appellant, the party who propounded 
the will, costs of the Court in India, and upon 
appeal to England, were, upon the reversal 
of the deoree of the Sudder Court, ordered to be 
paid by the respondents. NANA NURAIN RAO 
V. HUREE PUNTH BHAO, 9 M.I.A. 96. 

(4) Forgery of copy of document —The 
forgery of a copy of a dooument comes within 
the definition of forgery as contained in s. 463 
of the Penal Code. A Court has power to send 
a case for investigation to a Magistrate, under 
8. 7 of the Code of Criminal Procedure where, 
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Forgery— continued. 

no particular individual has as yet been 
aooused. ESSAN CHONDER DUTT v. BABOO 

Prannath Chowdhry, W.R. F.B, 71 = 
Harsh 270 = 2 Hay 236. 


See Ben. act VIII of 1869, Marsh 496. 


Striking out names of witnesses from sub¬ 
poenas and putting other witnesses’ names by 
solicitor after informing responsible offioials- 
Whether— See CONTEMPT OP COURT, 16 
O.W.N. 386, P.C. 


See Currency Notes, 7 B.H.O. O.C., 1. 

See Declaratory decree. Suit for — 
Suits concerning documents; 7 b.l.r, 

614 = 15 W R. 421. 


F orgery— concluded. 

Buit on bond for interest amounting to less 
than Rs. 500—Bond for Rs. 1 000— Plea of — 
See Small Cause Court, Mofussil, Juris¬ 
diction of general, 2 M.H.C. 469. 

Forgery Act, Bengal, 

See BEN. ACT I OF 1848. 

t 

0 * I 

Fraud. 

1. —General. 

2 . —Effect of fraud. 

3. —Fraud, Elements of, Proof of. 

4. —Pleadings as to fraud. 

5. —Miscellaneous. 


Forged bond—Suit for cancellation—Parties 

— See Deed—Cancellation of deeds, 

A.W.N. 1888, 209. 

See Deed—Proof of deeds, 3 W.R. 50, 
P.C =7 M.l.A. 224, 16 W.R. P.C., 16 = 8 B.L. 
R. 490, P.C. 

Dooument, unregistered — Suspicion of— See 

Evidence—Miscellaneous, 6 B.L.R. 501, 
P.C. = 15 W.R. P.C. 12. 

See Evidence —Miscellaneous, 8 B.L, 

R. 490, P.C =16 W.R. P.C, 16, 10 M. I.A. 
165, 5 W.R. 3, P.C. = 7 M.l.A 207. 

See High Court, Jurisdiction of, B.L. 

R. Sup. Vol. 426 = 5 W.R, Mis., 24. 

Suit to declare—Of kibuliat—Jurisdiction of 
Civil Court— See JURISDICTION OF CIVIL 
COURTS, A.W.N. 1894, 5. 

See Master and Servant, 6 C.W.N. 429. 

See Negotiable instruments — Bill 
of Exchange, 23 p.R. 1884. 

Payment on forced cheque—Discharge of 
banker — See NEGOTIABLE INSTRUMENTS— 
Cheque, 31 C. 249. 

See Negotiable Instruments—Hundis, 

5 O.W.N. 313. 

See OFFENCE, 5 W.R. Cr., 8, 1 Ind. Jur. 
N.S., 97. 

Probate under forged will—Mortgage— See 
Probate and administration Act, 1881, 
88. 6, 18, 19, 84, 6 C.W.N. 787. 

Unregistered document, admissibility in evi¬ 
dence— Plea of forgery— See REGISTRATION 
ACT, 1908, s. 49, A W N. 1881, 138. 

See RES J UDICATA —RES JUDICATA IN EXE- 
CUTION PROCEEDINGS, 4 C. 209 = 2 C.L.R. 
573. 

For—Of dooument filed in Court, when re¬ 
fused—See 8ANCTION TO PROSECUTE, 29 C. 
887 = 7 C.W.N. 112. 

Registrar—Registration of dooument when 
execution admitted—Necessity for sanction for 
prosecution for forgery— See 8ANCTION TO 
PROSECUTE, 2 M.L.J. 286. 

See SANCTION TO PROSECUTE, 16 B. 729. 


-1.— General. 

See Burden of proof—Fraud. 

See Collusion. 

See Contract act, 1872, s. 16. 

See Limitation act, 1908, s. IP, art. 95, 

See Transfer of Property act, 1882, 
s. 53. 

(1) —Decree— Suit to set aside decree on ground 
of fraud—What plaintiff should prove — Fraud 
practised upon Court— Dishoyiesty cf claim. —In 
a suit to set aside a decree on the ground of 
fraud, the plaintiff muse prove that the decree 
waj obtained by some fraud practised upon the 
Court. The dishonesty of a claim on whioh a 
plaintiff obtains a deoree, after following strictly 
and honestly the procedure laid down for the 
trial of suits, cannot justify the Betting aside 
of the decree in a subsequent suit. Therefore, 
if the plaintiff cannot prove that a deoree was 
fraudulently obtained, he cannot succeed, 
whether the original claim against him was 
true or false. Marochin v. PURSURAM Ma- 
HARAJ, 10 Ind. Cas 905. 

(2) — Fraud , plea of % by defendant—No suit 
brought to set aside transaction — Lop'e of time 
— Suit for confirmation of possession—Decree 
for recovery of possession —Payment of ad valo¬ 
rem Court-fees .— A defendant is entitled to 
resist a claim made against him by pleading 
fraud, and ho i 3 entitled to urge that plea 
though he may not himself have brought a suit 
to set aside the transaction. He is not under 
certain ciroumstanoes precluded from urging 
that plea by the lapse of time. (6 Bom. L.R- 
592, 28 B. 639, F.) Where, although a suit is 
in form for confirmation of possession, yet 
in substance it is for reoovery of possession and 
ad valorem Court-fee has been paid upon the 
plaint whioh sets out facts constituting dis¬ 
possession, a deoree for recovery of possession 
can be given. KALI KUMUR VlDYANRANTA v. 

Kashi Chandra Mitra, 11 Ind. Cas. 882.. 
(16 W R. 27, 11 C.L.R. 443, Bel. on.) 

(3) — Fraud—Suit for declaration that decree 
ts void for fraud practised on the Court— 
Ponna burial ground—Suppression of existence 
of Hindu Temple on land — Effect of such sup 
pression on the validity of the decree— What 
constitutes fraud — Selling aside— Whole or part 
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Frau d— -continued. 

—1.—General— continued • 

—Decree— Consent of the Poona community— 
Custom—Observance of Ponnas—Sanctity of 
burial ground — Conservation—Removal of dead 
body.— Two contractors purchased from the Trus~ 
tees of the Ponna community a burial ground 
promiseing to give the Ponnas another piece of 
land for burying purposes and to pay for the 
removal of the remains of the dead buried at 
the old cemetery to the new plaoe, and the 
Court in a suit at the instance of four members 
of the community settled a scheme for carrying 
out the said transfer. Afther this, some Ponnas 
sued for a declaration that the decree in the 
above suit was void, making the trustees, the 
plaintiffs in the first suit, and the contractors, 
all defendants. On the date fixed for the hear¬ 
ing of this second oase, 6ome Madrasi Hindus 
were also made parties as the decree and trans¬ 
fer would affect a temple of theirs on the land. 
It was contended that the decree was obtained 
by practising a fraud on the Court when it was 
led to believe that the exchange of the burial 
ground with the contractors was made known 
to, explained to and acoepted by, the whole 
Ponna community. Held, that, on the evi¬ 
dence, it was proved that the scheme was duly 
explained to the community and the minutes of 
the meeting of the community properly represen¬ 
ted what occurred. It was further contended 
that the Court was not informed of the exietenoe 
of a Madrasi temple on part of the land and 
of the fact that ihe Madrasis had an interest 
in it and that the facts material for the Court to 
know were kept deliberately from the Court. 
Held, that, if the Court had been informed 
of the temple, it must have issued notice to the 
Madrasip, who would have strenuously opposed 
the soheme, and then the Court would have 
either declined to entertain the soheme at all 
or might have sanctioned the soheme except 
iD so far as it affected the Madrasis, or would 
at any rate have called upon the trustees to 
prove that they had the right to have the 
temple removed at will. Held, further, that as 
there was a suppression of material faotis which 
it was essential that the Court should have 
before it and whioh might, aod probably would, 
have caused it to arrive at a different decision, 
the decree passed in the previous suit for settl¬ 
ing the scheme must be set aside so far as it 
affected the land occupied by and for the Mad¬ 
rasi temple. (30 C. 718, Rel. on.) Among Fon- 
nas, cremation is considered the better way of 
disposing of their dead, and even if the dead are 
buried, no sign is maintained of where the 
graves are. No oustom exists requiring the 
relatives to go to the cemetery to invite their 
dead to feasts, nor does aoy peculiar reverenoe 
attach to the grave? or the remains. The ceme¬ 
tery is not consecrated and a body once interred 
can be disinterred and then cremated nr re¬ 
moved to another plaoe. MAUNG AUNG MYAT 
v. MA Ywet, 10 Ind. Cas. 780.(26 B. 198, 17 
W.R. 766, D.) 

(4) — Fraud — Party cannot take advantage of 
his own fraud—Fraud of his predecessors pre~ 

0. IV—46 


Fraud —continued* 

-1»—General— continued , 

eludes the party from setting it up—Practice. — 
Sabinibibi received from her husband the pro¬ 
perty in dispute as dower in 1829. She sold it 
in 1863 to 8ardarkhan, who died in 1873. Two 
years later. Mahmadkhan, the brother of Sar- 
darkhan, made a gift of the property to Shab- 
saheb. In execution of a decree against Shabu- 
saheb, the property was sold at a Court sale 
to Ramohandra, who sold his right to the 
plaintiff. The property was iu possession of 
Bhabsaheb’s sister and brothers (defendants 
Nos. 1-3). The plaintiff sued to recover posses¬ 
sion. Held , that the plaintiff was entitled to 
succeed, for if the transaction from 1829 to 
1875 were genuine and valid, the defendants 
had no oase at all ; and if they were fraudulent 
and collusive, the defendants were precluded 
as parties by descent to the alleged frauds, from 
setting up their own inequity to avoid the legal 
oonsequenoep of those transactions. SaYAD 

Nahannu Pachhasaheb v. Sabinibibi, 13 

Bora, L.R. 1011. 

(5 )—Fraud, suit to set aside decree for — Alli¬ 
gation that case false and proved by false evi¬ 
dence , suit if maintainable on. — A decree on a 
promissory note was passed ex parte by the 
Court at Akyab against the defendant who, 
though duly served with notioe, was unable to 
appear and defend the suit. Held , on a review 
of the authorities, that a suit was maintainable 
by the defendant to establish that he had never 
been to Akyab, had never received any money 
from the plaintiff,had never executed the promis¬ 
sory note, and that the decree was based on no 
cause of action, and that the whole proceeding 
leading up to it was fraudulent. (21 C. 612 14 
C.W N. 695, Not F.) The jurisdiction of the 
Court, in trying a case of this nature, is not 
limited to an investigation merely as to whe¬ 
ther the plaintiff was prevented from placing 
his case before the Court, at the prior trialTby 
the fraud of the defendant. LAKHMI CHURN 
BHAHA v, NUR A LI, 15 C.W.N. 1010. 


(6)—Equitable defence—Plea by defendant of 
his own fraud .—Where a contract or deed is 
made for an illegal or immoral purpose, a defend¬ 
ant, against whom it is sought to be enforced, 
may show the turpitude of both himself and 
the plaintiff, and a Court of justice will decline 
its aid to enforce a contract thus wrongfully 
entered into. It is not for his own sake 
however, that the objection is ever allowed but 
is founded on general principles of policy, which 
the defendant has the advantage of. LUCKMI- 
DAS KHIMJI v. MULJI CANJI, 5 B. 295. f# 

10 M. 17, 18 M. 879. 20 M. 326, 32 M 323 = 

5 M.L.T. 77 = 2 Ind. Cap. 616.] 


(7)— Mortgage—Infant—Fraudulent misre¬ 

presentation as to age—Written statement by wav 

of replication — Art. 95, Limitation Act 1877_ 

S. 116, Evidence Act .—Where the defendant in 
a suit sets up the plea of infancy, it is compe¬ 
tent for the plaintiff to put in a replication 
setting up fraud iu answer. (24 0. 266, Expl.) 
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Fraud— continued. . ...» . 

— 1, — General— continued. 

\ 

Where an infant, by his fraudulent misrepre¬ 
sentation as to his age, induces a person to 
advance money on the security of a mortgage, 
the person so defrauded is entitled to a mortgage 
decree for the amount, but without interest. The 
amount is to be realised only from the mort¬ 
gaged property. In a Court of equity, the dis¬ 
ability of a party, whether arising from infancy 
or coverture, cannot be successfully used in 
defence of fraud. 8REEMUTY MOHUN BlBI 

v. Sarad Chind Mitter, 2 C.W.N. 18. 

[ Affirmed , 2 C.W.N. 201 = 25 C. 371.] (Watts 
v. Gresswelly 9 Vin. Ab 114; Savage v. Foster , 
2 Wh. & Tud. L.C., 6th Ed., 678 ; Teynham v. 
Webb % 2 Vesay, Sr. 198 ; Evans v. Bicknell , 6 
Vesey 181; Cory v. Gertcken , 2 Maddock 40 ; 
Davies v. Hodgson , 25 Beav. 187 ; hush's Trust 
L.R. Ch. App. 591 ; Cahill v. Cahill , L.R. 
Ch. 87, Ca. 437 ; Vauqlion v. Vanderstegen , 2 
Drew. 363, R.) 

(8 ) --Judgment obtained by fraud not conclusive 
' inter partes — A party to a proceeding is never 
disabled from showing that a judgment or order 
has been obtained by the adverse party by fraud. 
MANCHHARAM v. K A LIDAS, 19 B, 821. 
[Appr ., 3 C.W.N. 660 = 27 C. 11; Appl., 27 
G. 11.] 

(9) —Contract — Fraud-Fraud between vendor 

and purchaser, effect of—Contract Act , 1872, 
s. 19— Jurisdiction of Small Cause Court — Suit 
for damages after avoiding sale on the ground cf 
fraud—Small Cause Court Act , 1687, sch. II, 
art. 15.—The defendant, a horse-dealer, sold 
a mare to the plaintiff whioh he knew had a 
cracked hoof. He filled up the crack with some 
substance in such a way as to defy detection. 
Shortly after the purchase the mere haviDg to 
walk a short distance was found to be lame and 
on enquiry being made the defect was dis¬ 
covered. The plaintiff brought an action to 
avoid the purchase on the ground of fraud and 
to recover damages ; held, that he was entitled 
to avoid the sale and recover back the purchase 
money from defendant. Hfld aleo. that the 
suit was one for damages after avoiding the 
agreement on tbe ground of fraud and as such 
was cognizable by a Court of Small Causes, 
ABDULLA KHAN v. OlRDHARI LAD, 49 P.R. 
1904. (41 P.R. 1866, D .) 

(10 )—Whether fraud can be considered for 
the first time in appeal ,—In a case where tbe 
plaint made no charge of fraud and collusion, 
and no issue was framed on it, and the lower 
Court did not make mention of it, the Court of 
appeal refused to taka it into consideration. 

Imdad Husain v. aziz-un-nizza, 6 M.L J. 
48. P.C.=23 0. 483 = 23 I.A. 68 = 6 Sar. 869. 
[R. t 2 N.L.R, 49.] 

‘ (11)— S. 18, Limitation Act—-When appli- 

—A plaintiff in order to bring himself 
under the provisions of s. 18 of the Limitation 
Aot must substantiate speoifio acts relied upon 
in his plaint as constituting the fraud practised 
upon him. ATMA Ram v. Mehardil Khan, 

.R. 1902.] 


Fraud— continued. 

-1.—General— continued. 

Or speoifio error in account, allegation of— 
See ACCOUNT—SUIT for accounts, 2 Ind. 
Jur. N.s. 333. 

Fraudulent aooounts—Limitation— See BEN. 
ACT X OF 1859, s. 33, 2 B.L.R. A.C. 270, 
Note = 9 W.R 329. 

See Ben. act X OF 1859, s. 33, 2 B.L.R. 
A.C. 269 = 11 W.R. 163. 

See BEN. ACT XI OF 1859, s, 36, 2 C,W.N. 
433. 

See Ben. ACT VIII OF 1885, ss. 73, 183, 8 C. 
W.N. 172. 

Whether action of several co-sharer land¬ 
lords in bringing a joint suit for rent agaipst 
intermediate tenant, will amount to— See BEN. 
ACT VIII OF 1885, s. 88, 3 C.L.J. 379. 

Suit to set aside revenue-sale — Fraud— 
Limitation— See MAD. ACT II OF 1864, s. 59, 
12 M. 168, F.B. 

Suit to set aside sale for revenue arrears, on 
ground of fraud — See MAD. ACT IT OF 1664, 
s. 59, 3 M L.J. 255. 

Tn partition proceedings— Sec U.P. ACT XIX 
OF 1873, s. 241, 25 A. 19. 

See APPELLATE COURT — OBJECTIONS 
FIRST TAKEN IN APPEAL, 15 M. 50. 

See ATTACHMENT—ALIENATION DURING 
ATTACHMENT, A.W.N. 1881, 77. 

See AWARD, 1 Ind. Jur. O.S, 12. 

Surprise or mistake or such other grounds, 
meaning of— See BEDCHAMBERS RULES AND 
ORDERS, Rules 615, 617. 29 C. 272 = 5 C.W.N. 
337. 

Not carried into effect—Right of beneficial 
owner in a benami transaction to show real 
nature of tbe transaction— See BENAMI TRAN¬ 
SACTION—GENERAL, 10 C.W.N. 650 = 4 C. 
L.J. 22 = 33 C. 967. 

Distinction between fraud attempted and 
fraud accomplished — See BENAMI TRANSAC¬ 
TION-GENERAL, 23 C. 962, 962 Note. 

Benami transaction fraudulently entered into 
• —Fraud accomplished—Effect— See BENAMI 
TRANSACTION—GENERAL, 27 C. 231=4 C. 
W.N. 289. 

Benami transfer—Transfer in—Of creditors 
—Benamidar’a suit for possession—Plea of 
transfer being benami— See BENAMI TRANS¬ 
ACTION— GENERAL, 8 G.W.N. 620. 

See BENAMI TRANSACTION — CERTIFIED 
PURCHASERS, 4 B.L.R. App., 32. 

Intended—Wholly or partially carried into 
effect—Practice of Courts— See BENAMI TRANS¬ 
ACTION—MISCELLANEOUS, 28 0. 370. 

See BUILDING, 3 B.L.R. A.G.* 18 = 11 W.R. 

647. v *•■■■: o 

* ' . • n 
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Fraud —continued. 

— i . —General — continued. 

See Burden of proof — Degrees and 
deeds, Suits redating to, 5 w.R. 25, 
P.Q. = 1 M.I. a. l. 

See Burden of proof — Hindu Law, 

6 C. 363 = 5 C.L.R. 374. 

* <, . . ** a -• r 1 4 ! • • 

Quit by one or two joint endorsees of a hundi 
for a declaration that half the consideration 
was payable to himself—Allegation of fraud in 
writing the endorsement made by the .other 
joint endorsee — See BURDEN OF PROOF — 
MISCELLANEOUS, A-W.N. 1901, 17. 

See Civ. Pro. Code, 1859, s. 272, 6 B.L.R. 
174 = 14 W.R. 363. 

See Civ. Pro. Code, 1908, 5 M. 217 . 

_ See Civ. Pro. Code, 1908, ss, 2, 47 , 26 C. 
539 = 3 C.W N. 403. 

Suit to set aside sale on the ground of— 
Maintainability of—Third party auotion pur¬ 
chaser—^* civ. Pro. Code, 1908, s. 47, 26 
C. 326, Note = 3 C.W.N. 395, 15 C. 179. 

Decree tainted with — alleged —Suit to set 
aside sale in execution of ex parte decree— See 

Crv. Pro. Code, 1908, s. 47 , 27 C. 197. 

Suit for cancellation of sale held in execu¬ 
tion on ground of fraud—Maintainability—See 

-Civ. Pro. Code, 1908, s. 47 . 24 A. 239 = A.w. 
N. 1902, 49. 


Fraud —continued. 

-1.—General— continued. 

See CIV. Pro. Code, 1908, O. XXI. r. 2 
1 B.L.R. A.O. 76 = 10 W.R. 104. 

See Civ. Pro. CODE, 1908, O. XXI, rr. 6, 
* 90, 20 M. 10. 

Fictitious transfer—Obstacle to execution— 

See CIV. PRO. CODE, 1908, O. XXI, rr. 10, 21, 
e. 48, 4 M. 292. 


See CIV. PRO. Code. 1908, O. XXI, rr. 10, 
21, s. 48, 8 M.L.J, 203. 

Transfer of decree—Exeoufcion by transferee 
Validity of decree questioned by judgment- 
debtor— Fraud —See Civ. Pro. CODE. 1908 
O. XXI, r. 16. 15 B. 307. 


Settlement — Attachment—Claim — Sale_ 

Purchase of settlor’s right—Right to set aside 
deed —Suit on behalf of all creditors—Limita¬ 
tion Act, art. 95 —See CIV. Pro. Code. 1908 
O. XXI, rr. 60, 63. 16 B. 1. 


Sail to set aside on the ground of—A decree 
against a minor on compromise by guardian 
maintainability of — See ClV. Pro. Code’ 
1908, O. XXXII, r. 7, s. 114, O. XLVII, rr. 1, 
2, 3 O.L.J. 119. 


Appeal filed beyond time—Fraud—Objection 
at hearing — Power of Judge—See ClV Pro 
CODE. 1908, O. XL1, r. 9, 4 B.L.R.’ App.,' 
103=13 W.R. 351. 1 


See Civ. PRO. Code, 19G8, s. 47, 18 C. 139, 
4 C.W.N. 538, 5 C.W.N. 265, 8 C.W.N. 230. 

Payment, to decree-holder before date of sale 
—Fraud iu conduct or publication of sale— 
Second appeal— See ClV. Pro. CODE, 1908, 
8. 47, O. XXI, r. 90, 10 Ind. Cas. 625. 

Application to set aside — See ClV. Pro 
CODE, 1008, s. 47, O. XXI, r. 90, 2 C.W.N. 
691, 26 C. 321=3 C.W.N. 399 

See CIV. Pro. CODE, 1908, s. 47, O. XXI, 
r. 90. 17 C. 769, 19 C. 341. 

In execution of deoree—Evasion of warrant 
amounts to—Fraud of one judgment-debtor— 
Effect on others—See ClV. PRO. CODE, 1908, 
8. 48, 2 M.W.N. 1911, 434. 

Execution of deoree evaded for 12 years— 
Conduct of judgmeDt-debtor amounting to 
fraud — See ClV. PRO. CODE, 1908, s. 48, 
O. XXI. rr. 10, 21, 9 B. 318. 

—In connection with a petition of compromise, 
is good ground for review of the deoree— See 

ClV. PRO. CODE, 1908, s. 114, O. XLVII, r. 1, 

* 10 C.W.N. 286. 

Suit to set aside ex parte deoree and sale on 
the ground of—Refusal of application to set 
aside ex parte decree— See ClV. Pro. CODE, 

1908,0. IX, r. 19, 28 C. 475, P.C.=5 C.W.N. 
767. 

See ClV. Pro. Code, 1908, O. IX, r. 13. 
O.W.N. 468. 

Fraudulent execution of satisfied deoree— See 
ClV. Pro, CODE, 1908, O. XXI, r, 2, 10 B. 288. 


Compromise decree by guardian —Ad litem _ 

Suit based on allegation of—Subsequent suit 
for the purpose on the ground of want of 
Court’s sanction—Res judicata — See COMPRO¬ 
MISE General, 21 M. 91 = 8 M.L J. 28. 

Mistake as to material fact—Equitable— See 

COMPROMISE — SETTING ASIDE COMPROMISE 

6 C. 687 = 8 C.L.R. 16S. 

See COMPROMISE—SETTING ASIDE COM¬ 
PROMISE, 2 M.I. A. 181. 

Suit for declaration — Non-registration of 
decree—Effect — See COMPROMISE DECREE 
4 C.L.R. 52. 

Consent decree against minor—Suit by minor 
to set aside deoree—Burden of proof as to minor 
having been proporly represented — And collu¬ 
sive— See CONSENT DECREE, 6 M.L.J. 131, 
P.C. 

— Of sale of goods—Parol evidence—Bought 
and sold notes— See CONTRACT—GENERAL 31 
C 614, P.C. = 31 I.A. 132 = 8 C.W.N. 489 = 6 
Bom. L.R. 498 = 14 M.L.J. 196. 

Bond—Endorsement of payment—Fraudu¬ 
lent alteration—Effeot—Suit on bond—Main¬ 
tainability See Contract — alteration 
OF CONTRACTS, A.W.N. 1885, 269. 

Suit upon fraudulently altered bond—Relief 
upon bond in original state not allowable— See 
CONTRACT—ALTERATION OF CONTRACTS, 

7 O. 616 = 9 C.L.R. 257. 

See Contract — Miscellaneous, 2 

C.P.L.R. 23. *■ 
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Fraud—oontinued. 

-1.—General— continued. 

See Contract act, 1872, ss. 13,18, ol. (2;, 

3 B. 242. 

t 

Voluntary alienation by the debtor—Good 
faith—Fraud against creditor— See CONTRACT 
ACT, 1872, s. 25, 2 A. 891. 

See Contract Act, 1872, s. 23. L.B.R- 
1893—1900, 477. 

Pledged goods obtained by fraud, owner’s 
right to recover— See CONTRACT ACT, 1872, 
8. 178, 3 C. 264. 

Wilful default of co-sharer in paying revenue 
—Fraud—Silence when fraudulent—See CO- 
SHARERS— General, 15 C.L.J. 132. 

See Customs —■ Punjab —Pre-emption, 

15P.L.R. 1902 = 16 P.R. 1902. 

See Damages—Damages. Suits for, 

A.W.N. 1881, 107. 

See Damages—Measure and assess¬ 
ment. 1 Agra 69. 

% 

See Debtor and creditor, i Agra 79, 
2 Agra 411, 10 C. 616, P.C. = 11 I.A. 10, 16 M- 
397 = 3 M.L.J. 197. 

See Declaratory Decree, Suit for— 
Miscellaneous, 7 a. 884 = a.w.n. 1886. 
281, 14 M- 167 = 1 M.L.J. 338. 

See Decree—General, 25 C 649. 

Effect of setting aside deoree on ground of 
fraud or collusion —See DECREE—MISCEL¬ 
LANEOUS, 10 B. 338. 

See Deed—Rectification of deeds, 
13 C.P.L.R. 65. 

Grant due to fraud practised on revenue 
authorities — Grant, whether binding on 
Government—See DHARKHAST, 13 M.L.J. 
137, 

See Estoppel—General, 7 C.W.N. 596. 

Sale by minor falsely stating that he was of 
age — Suit for cancellation of sale-deed — 
Estoppel by—See ESTOPPEL—ESTOPPEL BY 
CONDUCT. 21 B. 198. 

Estoppel —Owner of land standing by — 
Bona fide possessor—Improvement on faith of 
good title— See ESTOPPED —ESTOPPEL BY 
CONDUCT, 3 O.L.R. 1. 

See ESTOPPEL—ESTOPPEL BY CONDUCT, 
12 C.L.R. 64. 

Fraud—Claim to relief from effects of —In 
pari delicto potier est conditio possidentis—See 
Estoppel—Estoppel by deeds, i a. 403. 

See Estoppel—Estoppel by deeds, 
17 M. 304. 

Admission in a former written statement may 
be proved to have been made owing to—Of 
a third party—See ESTOPPEL—STATEMENTS 
AND PLEADINGS, 15 W.R. 14, P.C =13 M.I. 
A. 551. 


Fra ud— continued. 

- 1 •— General — continued. 

See Estoppel—Miscellaneous, 99 P.R. 

1895. 

¥ m 

See Evidence — Miscellaneous docu¬ 
ments, L.B.R, 1893—1900, 212. 

Evidence of contemporaneous oral agreement 
—Fraud—Evidenoe Aot, 8. 92—See EVIDENCE 

—Parol evidence, io C. 649. 

See Evidence Act, 1872, s. 115, 30 C. 639, 
P.C. = 30 I.A. 114 = 7 C.W.N. 441 = 5 Bom. L. 
R. 421. 

Execution in British India of deoree of 
Native State—Fraud—Discretion and duty of 
Court—SeeEXECUTION OF DECREE—NATIVE 

States, Decrees, of, Courts of, 15 B. 
216. - 

Fraudulent execution of decree after adjust¬ 
ment out of Court—Adjustment not oertified 
under s. 258 of the Civ. Pro. Code, 1882—Proof 
of raymmt otherwise than by certificate —See 

Execution of decree—Miscellaneous, 

14 C- 376. 

Judgment-debtor’s obstruction to execution 
of deoree—No proof of fraud— Operation of 
provisions— See EXECUTION OF DECREE— 

Miscellaneous, j2 M.L.J. 24. 

Plea of—And collusion—Maintainability of 
suit— See GUARDIAN —DUTIES AND POWERS 
OF GUARDIANS, A W.N. 1884, 316. 

Suit to set aside decree of Mofussil Court, on 
ground of—See HIGH COURT, JURISDICTION 
OF— CALCUTTA, 30 C. 369 = 7 C.W.N. 353. 

See Hindu Law—adoption, 12 C. is, P. 
C. = 12 I.A. 137, 7 C. 178 = 8 C.L.R. 40J. 

See Hindu Law—alienation, 3 C.P.L.R, 
64. 

Fraudulent oontraot between manager of 
joint family and third party, right, of defrauded 
member to resoind—See HINDU Law—JOINT 
Family, 4 B. 29. 

See Hindu Law—Maintenance, 23 B. 
342, A.W.N. 1881, 12. 

Right to question partition effected during 
minority of oo-paroener — Validity—Fraud, 
undue advantage or gross inequality in distri¬ 
bution of property to be proved— See HINDU 
Law—Partition, 2 M.H.C. 182. 

See Hindu Law—Religious endow¬ 
ment, 14 B.L.R. 450, P.C. = 3 Bar. 449 = 23 
W R. 253 = 2 I.A. 145. 

Fraudulent alienation by reversioner—Suit 
by next lower reversioner to set aside—See 

Hindu law— Reversioners, 2 a. 41, 

Trade marks, injunction to restrain use of— 
Fraudulent intention — See INJUNCTION 
SPECIAL CASES, 3 B L.R. App. 4 (a). 

See INSANITY, 7 O.C. 287. 

Application for insolvency by infant—Neces¬ 
sity of fraudulent, representation—Withdrawal 
of application—See INSOLVENCY—GENERAL. 

7 B. 411. 
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Fraud —continued. 

-1.—General— continued . 

Fraudulent concealment— See INSOLVENCY 
— INSOLVENCY UNDER ClV. PRO. CODE, 
7 A. 445 = A.W.N. 1885, 108. 

See Insolvency—Voluntary convey¬ 
ances AND OTHER ASSIGNMENTS BY 
DEBTOR, 2 Agra 71. 

See Insurance, 20 B. 99. 

See Interest—Special cases, 25 A. 284 
= A.W.N. 1903, 44. 

‘See Interest — Stipulation in the 

NATURE OF PENALTY, 20 0. 366. 

See Jurisdiction of Civil Courts, 5 B. 
73. 

See Landlord and Tenant—Tenant’s 

LIABILITY FOR RENT, 7 C.W.N. 170. 

Solicitor—Falsehood in deed — Presumption 
of fraud—Oous — See LEGAL PRACTITIONERS 
—ATTORNEY, 1 B.L.R. P.C., 55 = 10 W.R. 43, 
P.0. 

See Limitation act, 1908, ss. 10, 18, art. 
95. 5 A. 294 = A.W.N. 1883, 40. 

See Limitation act, 1908, art. 91, 15 C. 
58, P.C. = 14 I.A. 148, 11 B. 78. 

Fraudulent sale in execution of d9oree— 
Application to set aside—Separate suit not 
maintainable— See LIMITATION ACT, 1908, 
art. 166, 9 B. 468. 

See Limitation act, 1903, art. 181. 26 c. 
324 = 3 C.W.N. 899. 

Mortgage by mother—Deoree against mother 
obtained by other heirs for their shares -Rights 
of mortgage —Collusion — See Mahomedan 

Law — guardianship, 8 A. 324 = a.w.n, 
1886, 101. 

See Malabar law — Joint Family, 5 M. 
201. 

Admission of execution by a person not 
appearing to be a minor—Fraud on register¬ 
ing officer, offeot of -—See MINOR—CONTRACTS 
BY MINORS, 21 C. 972. 

Mortgage — Fraud — Priority—Lien — See 

Mortgage—sale of Mortgaged pro¬ 
perty, 3 B.L.R, A.C. 1=11 W.R. 286. 

See Negotiable Instruments act, 

1881, s. 58, A.W.N. 1886, 34. 

Discovery of document after judgment—No 
application for disoovery before judgment—See 

New trial, 6 C.W.N. 809, P.C. 

Purda lady—Suit to set aside sale—Fraud 
—Parol evidence—See PABDANASHIN WOMEN, 
1 B.L.R. O.C. 28. 

Allegations of — In plaint—No specific in¬ 
stances—Plaint to be returned for amendment 
—Practice— See PLAINT — AMENDMENT OF 

Plaint, 18 B. 144, , 


Fraud— continued. 

i '# 

-1.—General— continued . 

Plaint alleging frauds within plaintiffs know¬ 
ledge—Necessity of subscription and verifica¬ 
tion by plaintiff himself—See PLAINT—VERI¬ 
FICATION AND SIGNATURE, 9 A. 505—A.W.N. 
1887, 137. 

Competence of Court to grant a deoree where 
fraud proved is not identical with that alleged 
in the plaint— See Pleadings, A.W.N. 1894,6. 

Must be pleaded specially—Sec PLEADINGS, 
10 Ind. Cas. 922. 

Mortgagees—Joint owners—And collusion— 
Case made in lower Courts—Plaintiff ohanging 
case—Special appeal— See PLEADINGS, 2 C.L. 
R. 538. 

See Pre-emption—General, l O.C. 262, 
See Pre-emption —Construction of 

WAZIB-UL-ARZ. 7 A. 482, F.B. = A.W.N, 1885, 
97. 

See Pre-emption—Miscellaneous, 34 

P.R. 1904. 

Principal and Agent—Fraud by agent— 
Effect —See PRINCIPAL AND AGENT—DUTIES 
AND LIABILITIES OF PRINCIPALS, 7 C. 199. 

See Principal and agent—Duties and 

LIABILITIES OF PRINCIPALS, 1 Ind. Jur. 
O.3. 103. 

Vendee not taking possession from vendor— 
EfEeot— See REGISTRATION ACT, 1909, s. 50, 
13 B. 229. 

Priority of unregistered mortgage over sub¬ 
sequent registered sale—Notice—Fraud — See 

Registration act, 1908, e. 50, 11 C. 667. 

See BEN. Reg. Ill OF 1793, 7 M.J. 258. 

Res judicata—Defence to plea of res judicata 
that the prior decree was obtained through 
fraud and collusion—Guardian and minor —See 

Res judicata — General, a.W.N. 1894, 
141. 

See Res judicata—General, 14 M.L.J. 
495. 

See Res judicata—Matters in issue, 17 
M. 384 = 21 I.A. 93 = 4 M.L.J. 139, P.C. 

Suit by Official Assignee on behalf of insol¬ 
vent’s creditors—Fraud of defendant, brother 
of insolvent—Limitation Act, XV of 1877, s. 18, 
Civ. Pro. Code, 1882, ss. 13, 43 — Person 
made party for purposes of inspection and dis¬ 
oovery only, whether subject to res judicata — 
Several joint wrong-doers, judgment obtained 
against one a bar to action against the others 

— 8ee Res judicata—Parties, 14 B. 408. 

Bona fide litigation by karnavan in represen¬ 
tative capacity—Gross negligence in conduct 
of case—Non-production of necessary docu¬ 
ments—No fraud or collusion—Operation of 
deoision as res judicata on junior members— 

See Bes judicata—Parties, 13 M.L.J. 69, 

See Reversioner, l M.L.J. 390. 
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- ^—General — continued , 

Decree — Proceedings to set aside decree 
obtained by—Review—Suit for declaration of 
right to set aside decree—Right of suit—See 

Review—General, 13 B.L.R. App. 11 = 22 

W.R. 213. 

Judgment obtained by perjury may bo set 
aside in a fresh suit on the ground of— See 

Right of suit—General, 16 M.L.J. 59 = 
29 M. 179. 

See Sale—Sale for arrears of Rent- 

Setting ASIDE SADE AND ITS EFFECT, 1 B. 
L.R. A.C., 84. 

Revenue—Sale, setting aside, for—Aot XI of 
1859, s. 33 —See SALE—Sale FOR ARREARS 
OF REVENUE AND CESS—GENERAL, 10 C. 63 
= 13 C.L.R. 131. 

See 8ALE — 8ALE FOR ARREARS OF 
REVENUE AND CESS —GENERAL, 16 C. 194. 

See Sale—Sale for arrears of re¬ 
venue and cess— Miscellaneous^ B. 73 . 

Allegation of — Proof — Essentials—Find¬ 
ing of fraud when justifiable—Innocent auc¬ 
tion purohaser whether affected by fraud 
concerning the sale — See 8ALE— SALE IN 
EXECUTION OF DECREE—GENERAL, 15 C. 
W.N. 875. 

Sale in execution of deoree—Right of auction 
purchaser to recover purchase-money on sale 
being set aside—Fraud on the part of the decree- 
holder—Fraud on the part of auction-purchaser 
—Minor—Claim for costs of suit— See 8ALE — 

Sale in execution of decree—Rights 
of purchaser on setting aside sale, 

1 A. 568, F.B. 

See Sale—Sale in execution of de¬ 
cree-setting ASIDE SALE, 11 c. 376, 5 C. 
W.N. 559, 21 C. 605, 19 C. 683, 6 C.W.N. 283, 
3 C.L.R. 17. 

See Sale—Sale in execution of de¬ 
cree—Wrongful and invalid sales, a. 

W.N. 1899, 180, 13 B. 297. 

See Sale—Sale in execution of de¬ 
cree—Miscellaneous, 8 B. 532, 15 C.W. 
N. 965. 

See Special or second appeal—ap¬ 
peals against orders when lie and 

WHEN NOT, 28 C. 4 = 5 C.W.N. 124. 

See Special or second appeal—Mis¬ 
cellaneous, 15 c. 771 . 

Fraudulent praotice in trade — Power of 
Court to punish criminally — See ST. 11 & 
12, VIC., 0 . 21, c. 13. 

See Succession Certificate act, 1860, 

8 B.L.R. App., 14, Note = 11 W.R. 153. 

Judgment obtained by—, not conclusive inter 
paries — See SUCCESSION CERTIFICATE ACT, 
1689, s. 18 (6 cC c.), 19 B. 821. 

Evidence of—See Trade Mark, 2 Hyde 
185, 1 Hyde 270. 

See Transfer of property, 1 C.P.L.R, 
165. 


Fraud —continued. :■ 

- 1 .—Genera!— concluded . 

Fraudulent assignment of an executory* 
oontraot —See TRANSFER OF PROPERTY AOT»^ 
1882, s. 3, 10 C.W.N. 755 = 33 C. 702. 

Fraudulent transfer to defeat creditors— 
Sale of immoveable property in satisfaction of 
dower-debt— See TRANSFER OF PROPERTY 
ACT, 1882, s. 53, A.W.N. 1890, 15. 

Gross negligenoe—Priority of mortgages— 
English law —See TRANSFER OF PROPERTY 
ACT, 1882, s. 78, 16 M. 268 = 2 M.L.J. 95. 

Oral sale of land followed by unregistered 
sale-deed—Registered conveyance by defend¬ 
ant to plaintiff to defraud and defeat the third 
person’s prior title under—Plaintiff concerned 
in the fraud and in pari delicto with the defend¬ 
ant—Not entitled to any relief against the de¬ 
fendant—See Trusts act, 1882, s. 84 ,15 M.L. 

J. 478 = 29 M. 72. 

See Valuation of Suits, 7 M.H.C. 372. 

See Vendor and purchaser—bills of 

SALE, 1 Ind. Jur. N.8.. 78. 

Contraot induced by fraud — Right to cancel— 

See Vendor and purchaser — Fraud, 

11 M. 419. 

8ale by Hindu widow—Old and illiterate 
and near to her death—Fraud and undue in¬ 
fluence-inadequacy of consideration—Sale set 
aside — See VENDOR AND PURCHASER 

Invalid Sales, 5 B. 450. 

See Vendor and purchaser—Invalid- 
Sales. 2 Agra 401 . 

-2.—Effect of Fvaud. 

(1) —Decree obtained by fraud. —A suit will 
lie to set aside a deoree fraudulently obtained. 
MALAK SHAHBAZ v. MOWAZ, 31 P.R. 
1868. 

(2) — Contract of tenancy—Repudiation of part 
on the ground of fraud . — A tenant, let into 
several plots of land under a kabuliat, cannot 
admit being in possession of certain plots only 
and relinquish the rest on the ground of fraud ; 
the tenancy must be be avoided, if it all, in toto$ 
the lease being an entire contraot. ANA- 

rullah Shaikh v. Koylash Chunder 
Bose, 8 C. 118. 

(3) — Fraud — Negotiable instruments — Ad¬ 
vance of money on hundis— Misrepresentation .— 

I The principle that fraud vitiates all agreements 
is applicable to debts evidenced by hundis, 
promissory notes, or other negotiable instru- 
meats, if the faots show that the loans were 
contracted on the faith of fraudulent misre¬ 
presentations made by the debtor to a oreditor. 
When a debtor obtains advances of money on 
hundis , on fraudulent misrepresentations made 
by him, the creditor will be entitled to rescind 
the oontraot, and to olaim immediate repay¬ 
ment of the amount of the advances, before the 
due dates of the hundis • Baboo Lall v. JOY 
LALL, 24 C. 583. 

( 4 ) —Sale benami in name of third person 
—Intention to defraud creditors of real purchaser 
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Fraud —continued. 

-2.—Effect of Fraud— continued. 

—* Collusive decree obtained by beoamidar 
whether could be set aside by real owner .— 
Plaintiff alleged that he was the real purchaser 
of the house in question, and that defendant 
was merely a benamiiar , and sued for a declar¬ 
ation of bis title to the house, stating that the 
sale-deed in the name of the defendant and the 
oollusive decree obtained by him against 
plaintiff were oollusive and fraudulent transac¬ 
tions intended to defeat the plaintiff’s creditors. 
Finding the sale-deed to be a benami transac¬ 
tion and the decree to be a oollusive one not 
intended to be operative between the parties, 
the lower Courts decreed the plaintiff’s claim. 
On second appeal, the High Court reversed the 
deorees and rejected the plaintiff’s olaim, hold¬ 
ing that, having been himself a party to the 
deoree, he was bound by it. A decree fraudu¬ 
lently obtained may be challenged by a third 
party who stands to suffer by it either in the 
same or in any other Court. As to the parties 
themselves to a oollusive deoree, the general 
principle is, that neither of them can escape its 
consequences. A party to a oollusive decree is 
therefore bound by it, except possibly when 
eome other interest is concerned that oan be 
made good only through his. Also, a 9 is 
implied in s. 84 of the Indian Trusts Act, when 
the illegal purpose sought to be effected by 
means of a transfer of property has been accom¬ 
plished, the transferee oan no longer be treated 
as holding it for the benefit of the transferor. 
In cases, however, in which the transaction is 
still inchoate, or the transferor still retains a 
locus penitential t the formal act might be 
relieved against with reference to the real 
intention of the parties. Apart from thip, a 
man cannot confine the operation of his deed 
within the limits of an intended fraud. Where 
the illegal objaot in view has been once realised 
as by a defeat of a third person’s rights aspert- 
ed in Court, a olaim by the particrps criminis 
to the reconveyance of the property to him 
would properly have to be disraip c ed. C1HEN- 
VIRAPPA V. PUTTAPPA. 11 B. 708. [F., 3 

L.B R. *245 ; Appr., 27 B. 26(5. 33 C. 967 = 10 
O.W.N. 660 = 4 C.L.J. 22 ; R. t 18 M. 378, 23 C. 
962, 20 M. 326; R., 20 M. 333, 1 O C 188. 23 B. 
406 ; 27 C. 231, U.B.R. 1897 — 1901, Vol. II, 
454, 3 P.R. 1906=109 P.L.R. 1906, 31 M. 485 
= 18 M.L.J. 576 = 4 ML.T. 331, 5 N.L.R. 
146 *, D , 17 B. 23, 18 B. 372, 7 C.P.L.R. 50, 23 
C. 460, 22 B. 463.] 

(5) — Valid and operative deed of gift —Res 
judicata. — A deed of gift, valid and operative 
between the parties, oannot be avoided for the 
reason that, in another suit between different 
parties, it has been held to be fraudulent as 
against creditors. It is doubtful whether a 
donor can avoid his own deed of gift on the 
ground of his own fraud. RAMANUGBA 
NARAIN V. MAHASUNDAR KUNWAR, 12 B L. 

R. 438 = 3 Bar. 277. [ 11 ., 33 O. 967 = 10 C.W. 

N. 650 = 4 C.L.J. 22.j 

(6) — Parties in pari delicto— Validity of decree 
—Fraud .— Although, when a contract or deed 


Fra ud— continued. 

-2.— Effect of fraud— continued. 

is made for an illegal or immoral purpose, a 
defendant against whom it is Bought to be 
enforced may—not for his own sake, but on 
grounds ot general policy — show the turpitude 
of both himself and the plaintiff, it is otherwise 
when a deoree his been obtained by the fraud 
and oollusion of both the parties. In suoh a 
case, it is binding upon both VENKATARA- 
MANNA V. VlRAMMA, 10 M. 17 . [F. % 11 B. 

708, 31 M. 485 = 18 M.L.J. 576 = 4 M L.T. 331; 
Cons., 18 M. 378 ; JR., 20 M. 326, 20 M. 333.] 

(7) —Fraudulent conveyance—Collusive decree 

— Fraudulent objects carried out — Suit to 
aside conveyance and restrain execution of 
decree—Suit by legal r ep>e sent a t.ve — Main¬ 
tainability — A merchant, haviug got into debt, 
executed, in collusion with the defendant, for 
the purpose of defrauding his creditors, a 
promissory note in his favour, without receiving 
consideration therefor, allowed the defendant 
to obtain a decree thereon and executed a sale- 
deed in part satisfaction of the amount alleged 
to be due under the said deoree. In conse¬ 
quence, certain of his creditors remitted parts 
of their claim. Oq the death of the debtor, 
his widow and legal representative sued to 
set aside the deoree and conveyance. Held, 
that the plaintiff was not entitled to set aside 
the decree, even though 6ue was not personally 
a party to the fraud, inasmuch as she stood in 
the shoes of her deceased bu^band, through 
whom she claimed and by whcee contrivance 
and collusion the defendant was enabled to ob¬ 
tain the deoree sought to be eel aside. Held , 
further, that the conveyance also could not be 
set aside as the illegal purpose had been at least 
partially carried into effect in a substantial 
manner. RANGAMMAL v. VENKATACHARI, 18 
M. 378. (On Appeal 20 M. 328 = 6 M.L.J. 64; 
[R , 20 M. 326, 20 M. 333, 63 P.R. 1899, 
27 C. 231, U.B.R. 1897, 1901, Vol. II, 544, 
33 C. 967=10 C.W.N 650 = 4 31 

31 M. 97 = 18 M.L.J. 151 =3 M.L.T. 246, 

M. 485= 18 M.L.J. 576, 4 M.^L.T. 331 ; D., 23 
C. 460, 23 B. 406 ] See also RANGAMMAL v. 
VENKATACHARI. 20 M. 323. [R., 4 N L.R.26, 
33 C. 967 = 10 C.W.N. 650 = 4 C L.J. 22. 3 P.R. 
1906 = 109 P.L.R. 1906 ; D. % 23 B. 406.] 

(8) — Agreement induced by fraud, voidable. 
—A person, who is induced by fraud to 
relinquish a lien on immoveable property, in 
favour of an innocent subsequent purchaser in 
good faith, is entitled, when the true facts 
become known, to enforce the lien against such 
purchaser. SAFDAR A LI KHAN v. LACBMAN 
IMS, 2 A. 884. 

(9) —Equitable relief—False allegations ~o/ 
fraud .— Where a party who, as the facts really 
stand, would be entitled to equitable relief, 
misrepresents his case, falsely charges the 
opposite party with fraud and collusion and 
does not rely on his equitable rights, he will 
be debarred by suoh oonduot from obtaining 
any relief in a Court of equity. DULI CHAND 
V. MONOHUR LALL UPADHYA, 2 C.L.R. 18. 


719 


THE ALL INDIA DIGEST. 


490 


Fraud —continued. 

-2.—Effect of Fraud— continued . 

(10) — Fraud — Decree obtained on fraud and 
collusion , maintainability of suit to set aside — 
On a suit to set aside a oertain decree on the 
ground that the first defendant fraudulently 
obtained it, the second defendant having col¬ 
luded with him, there could be no res judicata 
if the plaintiff could prove that the decree was 
obtained by fraud and collusion. KRISHNA 
BHUPATI v. RaMaMURTI, 16 M. 198. [R., 12 
C.P,L,F. 82.] 

(11) — Civ Pro.Code, 1982, s. 258— Adjustment 

of decree not certified to Court under , admissibi¬ 
lity of evidence as to , on fraud by decree-holder . 
—Where a decree-holder, after falsely repre¬ 
senting to the judgmeot-dobtor and his men 
that an adjustment of the decree made out of 
Court had been duly certified by him to the 
Court, fraudulently proceeded with the execu¬ 
tion and sale, obtaining from the Court, leave 
to bid at the sale, the proviso to s. 258 of the 
Civ. Pro. Code did not preclude the judgment- 
debtor from relying on the uncertified adjust¬ 
ment, not as au adjustment, but only as a step 
in proving the fraud committed on himself and 
on the Court. Ramayyar v. RAMAYYAR, 21 
M. 336. [Not F., 17 M.L.J, 527 ; Doubted , 29 

M. 312 = 16 M.L.J. 33.] 

(12) — Jurisdiction—Refusal to confirm sale — 
Right to appeal. — It is competent to a Court to 
set aside and refuse to confirm an auction-sale 
in an execution application, on the ground of 
fraud. [R., 19 M. 230, 21 M. 356.] No 
appeal lies against an order refusing to confirm 
a sale on the ground of fraud. SUBBAJI RAU 
v, 8RINIVASA RAU, 2 M. 264. [R , 10 C. 410, 
7 A. 345.] 

(13) — Decree without fraud , strangers when 
bound by—Decree obtained on fraud of one of 
the parties , effect of, till set aside for fraud — 
Fraud and collusion of both parties to suit , 
decree obtained on, how far binding on other 
persons. —Persons other than parties to a suit, 
in whioh a judgment or deoree has been ob¬ 
tained, oome under three classes with reference 
to their position as affected by such judgment. 
These classes are: — (a) Persons who claim 
under the parties to the suit. (6) Persons, who 
though not claiming under the parties to the for¬ 
mer suit were represented by them therein, 
(c) Strangers, neither privies to nor represented 
by the parties to the former suit. The effect of 
a previous judgment on these three olasses 
will have to be considered with reference to 
their oapaoity to dispute it. In the first plaoe, 
the judgment may have been honestly ob¬ 
tained with good faith on the part of both 
parties. In suoh a case, it will be binding 
both on class (a) and class (5) above. Class 
(c), strangers to the former suit will be affect¬ 
ed by the judgment only when it is a judg¬ 
ment in rem passed by a oompetent Court. 
In the seoond place, the judgment may have 
been obtained by the fraud of one of the parties 
as against the other. In this oase also class 
(a) and class (b), and, as regards judgments in 


Fraud —continued. 

-2.—Effect of Fraud— continued. 

rem % class (c), are in one and the same position, 
which is that of the parties themselves. Suoh 
judgment is binding on them so long as it is 
binding on them. But, it may be impeached 
for fraud and set aside on proof of the fraud. 
In the third plaoe, the previous judgment may 
have been obtained by the fraud and collusion 
of both the parties to the former suits, 
and in such a oase it is not oompetent to either 
of the parties to vacate it. The same rule will 
apply as between the privies of such parties, 
except probably where the collusive fraud has 
been in respect of a provision of the law enacted 
for the benefit of suoh privies. But any men- 
ber of either olass (6) or class ( c ) may, in any 
subsequent proceeding, whether as plaintiff or 
as defendant, treat suoh judgment as a mere 
nullity provided he dearly establish the fact of 
suoh fraud and oollusion. In the last men¬ 
tioned case, s. 13 of the Civ. Pro, Code, oannofc 
apply as the parties do not claim under the 
parties to the previous suit, and as the charge 
of collusion could not have been a matter 
directly and substantially in issue in the form¬ 
er suit. But the said s. 13 however, is not 
exhaustive as to the effect of res judicata . It 
does not deal at all with the case of judgments 
in rem , nor with that of parties represented by 
though not claiming under the parties to the 
former suit. AHMEDBHOY HUBIBHOY v. 
VUULEEBHOY CASSUMBHOY, 6 B. 703, [F., 

11 B. 70S; Appr ., 27 C. 11 = 3 C.W.N. 660 (R., 
10 M. 17, 19 B. 821, 18 M. 378, 20 M. 326, 
5 Bom. L.R. 885, 26 A. 272 = A.W.N, 1904, 
25, 29 M. 390 = 16 M.L.J. 307 = 1 ML.T. 
183.] 


( 14 ) — Fraudulent conveyance — Purchaser — 
Declaration of title .—A declaration of title 
cannot be claimed by the purchaser under a 
kobala from two parties where the conveyance 
has been found to be fraudulent and collusive. 
ATTAMOONISSA BlBEE v. R.P. SAGE, 11 W R. 
335. 

( 15 ) — Fraud by agent or member of mercantile 
firm—Liability of firm—Commission of fraud 
while acting for and in business of -firm—Inno¬ 
cent partners equally responsible .— An ordinary 
mercantile firm is responsible for frauds com¬ 
mitted by one of its members, or by a gomashta 
or other similar agent, while aoting for and in 
the business of the firm ; and innocent partners 
cannot divest themselves of responsibility, on 
the ground that they never authorized the 
commission of the fraud. When such a person, 
aoting within scope of his authority, as evi¬ 
denced by the business of the firm, obtains 
money and misapplies it, the firm will be 
responsible. LUCKHEE KANT BONIK v. RAM 
CHUNDER BYSACK, 2 W.R. 186. 

( 16 ) --Decree obtained fraudulently—Absence 

of notice to opposite party—Competency °f 
judgment-debtor to claim re-hearing Where 
on an ex parte deoree having been passed against 
the defendants, they represented that the whole 
oase was fraudulent and that they had no notice 
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-2.—Effect of Fraud— continued. 

either ot the suit or of the sale under the decree 
passed in it, the High Court held that indepen' 
dent of the question of an ordinary review 
within 15 days, defendants could claim a re¬ 
hearing at any time within 15 days after such 
steps in execution had been taken as must 
necessarily bring the decree to their notice. 
BOIDOO NaUTH Roy v. BROJO KISSORE 
CHUCKERBUTTY, 2 W.R. Act X, Rul. 15. 

(17) — Tenant setting up hostile title against 
zemindar — Forfeiture of occupancy rights. —In 
this case. plaintiff alleged possession of certain 
lands from 1846, and might possibly have been 
entitled to a right of oooupancy, had he set up 
a title under s. 6 of Act X of 1859. Ha, however, 
86t up a hostile title as against the represen* 
tative of the zemindar under a fraudulent 
pottah, and, this act of his having amounted to 
a disclaimer and forfeiture of all his rights of 
occupancy, the High Court was of opinion that 
the lower Court was right in having decreed khas 
possession of th<' land to the zemindar. MlRZA 

Nadir Beg v. Muddurram, 2 W.R. Act X, 
Rul. 1. [ft,, 19 W.R. 95.] 

(18) — lkrar—Fraud in previous suit — Effect 
on present suit. —Where, ft having joined K in 
an unsuccessful suit to have certain Govern¬ 
ment Chittaha rectified and to have the concern¬ 
ed lands re placed as part of an estate held in j 
share with K t the defendant successfully sued | 
them for possession of the same land with 
wassilat and K meanwhile pendente lite exeouted 
an ikrar to the effeot that, as ft has no interest 
in the land, K will hold ft harmless if a deoree 
is given against them : TLeld % that there was 
nothing illegal or immoral in the ikrar and the 
circumstances of the former suit did not bar ft’s 
recovering under the ikrar. RAM KANT 
CHOWDHRY v. Hedayet ALI CHOWDHRY, 11 
W.R. 208. 


(19) — Sole—Setting aside of sale — Respondents 
in England—Service —Practice. —Where, cn the 
first day of sale, the judgment-debtor’s part¬ 
ner’s bid was not accepted and, on the second 
day, there was some understanding between 
her (the partner) and the decree-holder that 
they would not bid against each other but that 
she would get the property back for the amount 
of the deoree, and the property was purchased 
by the deoree-holder, held , that there was no 
fraud on the part of the decree-holder which 
would justify a Court in setting aside the sale. 
The respondent having l6ft for England, notice 
of the appeal was served on him through ap¬ 
pellant’s agent in England appointed for that 
P'^ r P oao > the notice having been made over to 
the appellant’s vakil, who transmitted it for 
to * he agent in England. SATISH 

Mokerji v. Cod. a. r. porter, 

» “• L * 421=9 C L J - 244= 

• IQ 1 !? 1 ** Ca ®* 188 ‘ < 33 M * 227 ’ P G - 

Bel. on , 19 M. 315, ft.; 7 C. 346, D.) 

“•—»•> isasr inssr 

0. IV—46 
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mons has not been effected upon a defendant 
would not render the whole proceedings against 
him absolutely abortive, but where the non- 
service is due to the fraudulent conduct of the 
plaintiff and others acting in collusion with 
him, and a deoree is thereby obtained, such 
deoree may be set aside as fraudulent. TlKA 

Ram v. Daudat ram, 4 Ind. Gas. 596. (21 

C. 612, 605, ft.) 

(21) — Fraud—Suit to set aside sale made by 
plaintiff's father—R*ght of defendant to set up 
joint fraud of himself and plaintiff's father in 
bar of action .—In a suit by a plaintiff to set 
aside a sale of ancestral property effected by his 
father in favour of the defenoant, the latter 
cannot be permitted to set up the joint fraud of 
himself and plaintiff’s father in bar of tbe suit. 
NAGASAMI V. 8UNDARARAJAN, 2 M.L.J. 203. 

(22) — Fraud alleged in the plaint not proved , 
effect of—Cause of action irrespective of fraud 
— Principle to be observed where case is based on 
fraud. —Where a plaintiff sets up a oaae entire¬ 
ly of fraud but fails to establish it, he cannot 
succeed on any other ground. But where a 
plaintiff alleges fraud and also alleges other 
faots necessary to establish his title indepen¬ 
dently of the question of fraud, he is entitled to 
a deoree on proof of the latter facte, even if the 
fails to establish the allegation of fraud. The 
principle is that, if the allegations as to fraud 
can be eliminated so as to leave otherwise a 
good cause of aotioD, the plaintiff should be 
given a deoree. GHUBAM HaZRAT KHAN v. 

Rahimdad Khan, 2 Ind. Cas. 429, 

(23) — Fraudulent deed registered. —A deed 
tainted by fraud, though registered, is not to be 
placed on the same footing as a bona fide deed, 

SREENATH Bhattacharjee v. Ramcomue 
Gungopadya, 3 W.R. 43, P.C.^10 M.I.A. 

220 . 

(24) — Deed void against creditors. —A deed by 
A. then in a state of indebtedness, charging real 
estate to secure a debt, set aside, as fraudulent 
and void against creditors. TAREENY CHURN 

Bonnerjee v. Maitdand, 11 M.I A. 317. 

(25) — Decree set aside as fraudulent against 
one party—Effect on others. —A deoree which is 
declared fraudulent and void against one only 
of several judgment-debtors remains intact as 
against tbe other defendants. PASUPATI 

Nath Bose v. Nando Lad Bose, 30 C. 718, 
(10 B. 338, 25 M. 426, ft.) 

(26) — Pressure put upon the executant of a 
document .—A Razinama to compromise a suit, 
and a bond arising out of the same transac¬ 
tion, recognizing a right to one-fourth of a 
Talook , declared null and void, as having been 
obtained by fraud and intimidation by the 
manager of the Agent’s Court at Ganjam, who 
used his offioial character as a pressure upon a 
Zemindar in difficulties in that District, to 
effect from him the execution of such instru¬ 
ments. Pakaba Babakristnama Patrubu 
v. Sree Naraina Mardaraz Devu, 10 
M.I.A. 60. 
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Fraud —continued, 

-2.—Effect of Fraud— continued . 

( 27 ) —Fraud practised in foreign Country- 
Decree obtained by fraud in one Court—Right 
of innocent party to impeach it in another 
Court cf concurrent jurisdiction in subsequent 
proceeding — Power to treat such decree as 
nullity. —Where a judgment has been obtained 
by the fraud of a party to a suit in a foreign 
country he cannot prevent the question of 
fraud from being litigated in the Courts of this 
oountry where he seeks to enforce the judgment 
so obtained. [ Affirmed , 30 C. 369 = 7 C.W.N. 
353, 33 C. ISO. P.0. = 2 C-L.J. 189 = 9 C.W.N. 
961; F., 5 C.W.N. 559 = 25 A. 48 = A.W.N. 

1902, 179 ; R.. 24 A. 242 = A.W.N. 1902, 38.] 
Held : — (a) Fraud is an extrinsic collateral 
act, wbioh vitiates the most solemn proceedings 
of Courts of Justice, (6) An innocent party to 
a deoree obtained in one Court may impeach 
that decree in a subsequent proceeding in 
another Court of concurrent jurisdiction with 
the Court which passed tbe deoree, on the 
ground that the decree was obtained by fraud, 
(c) A Civil Court has, at the instance of an 
innocent party, power to treat a decree 60 
obtained, as a nullity, (a) It i 3 clear that the 
guilty party would not be permitted to defeat a 
judgment, by showing that in obtaining it he 
had practised an imposition on the Court. 

( e ) A judgment or deoree obtained by fraud 
upon a Court binds not such Court nor any 
other ; and its nullity upon this grouud, though 
it has not been set aside or reversed, may be 
alleged in a oollateralproceediug. '/; In applying 
this rule, it matters not whether the 
impeached judgment has been pronounced by 
an inferior tribunal or by tbe highest Court of 
judicature in the realm, NISTAR1NI DASSI 

v. Nundo Lall Bose, 26 C. 891 = 3 C.W.N. 
670. [ Affirmed , 30 C. 369 = 7 C.W.N. 353, 

33 C. 180, P,C. = 2 C.L.J. 189 = 9 C.W.N. 961 ; 
F., 5 C.W.N. 559, 25 A. 48=A.W.N. 1902, 
179 ; R., 24 A. 242 = A.W.N. 1902.38, 23 M. 
216,26A. 272 = A.W.N. 1904, 25, 37 P.R. 

1903, 6 A.L.J. 404 = 11 C.W.N. 489,27 M. 157 ; 
D t , 11 M L.J. 91 = 29 M. 239 note, 28 M. 216, 
31 C. 233.] 

(28) — Act 1 of 1845, object of — A party should 
not be allowed to tahi advantage of his own 
fraud. —Act I of 1845 is not intended to protect 
a purchaser at a sale brought about by a pre¬ 
concerted fraudulent default. No one should 
be allowed to take advantage of his own fraud 
even under a title from a Government sale. 
8EEDEE NAZEER ALIKHAN BAHADOOR v. 

Rajah Ojoodhya ramkhan, 8 W.R. 399. 

Trial of question of fraud committed in exe¬ 
cution sale —See ClV. PRO. CODE, 1908, 6. 47, 
12IO.O. 175 (B). 

As a defence not pleaded in the written 
statement, effect of— See OIV. PRO. CODE, 
1908, s. 47, O. XXI, rr. 72, 95. 96, 5 M.L.T. 
248 = 32 M. 242=1 Ind. Oas. 221. 

Practised on pleader—Effeot—How, can be 
impeached — See COMPROMISE — SETTING 
ASIDE COMPROMISE, 3 Ind. Oas. 4. 


Fraud —continued. 

-2.—Effect of Fraud— concluded , 

See Debtor and creditor, 6 W.R. 90. 

When false evidenoe amounts to — See 

Decree—Miscellaneous, 5 M.L.T. 285=1 

Ind. Cas. 548. 

•* J* * ti 

Fraudulent transfer of possession—Rever¬ 
sioner obtaining fraudulent possession through 
assignee of the widow—Sale by widow—Mort¬ 
gage by vendee —Effect— See MORTGAGE — 

General, 13 Bom. L.R. 1200 . 

Suit for foreclosure — Order absolute obtained 
before the expiry of time by concealing facts— 
Taking advantage of mistake of Court—8uit to 
set aside decree and order absolute—Maintain¬ 
ability-See Mortgage — Foreclosure, 
13 C.W.N. 300 = 4 Ind. Cas. 68. 


Acquiesceoce—Elements—What constitutes 
fraud— See MORTGAGE—REDEMPTION, 13 
Bom. L.R. 162, 

See Mortgage—Miscellaneous, 6 W- 

R. 293, 65 P.R, 1871. 

On the part of*persons dealing with the agent 
— See power of attorney, U.B.R. 1902— 
1903, Vol. II, Power of Attorney. 5. 

See Principal and agent —Duties and 

LIABILITIES OF PRINCIPALS, 6 W R. 252. 

Concurrent findings of fraud reversed by 
Privy Council — See SALE — SALE IN EXECU¬ 
TION OF DECREE — GENERAL, 15 O.W.N. 
648, P.C. = 8 A.L.J. 587 = 13 Bom. L.R. 440. 

- 3. — Fraud, Elements of, Proof of. 

(1)— Proof of .—The proof as to fraud must 
be cogent, not of an equivocal character. It 
must be proof of positive fraud to vitiate a 
voluntary convevanoe. EBRaHIM v. FOOLBAI, 

4 Bom. L.R. 180 = 26 B. 577. 


2 )—Agreement not to proceed with appeal , 
'.ree obtained from appellate Court subse- 
snt to, to be deemed as in effect obtained by 

\ud ,—Notwithstanding the arrangement be- 
^n the parties as to not prosecuting any 
peal, the respondent had preterred an appeal 
liust the decree cf the Zillab Court in this 
ie. The Sudder Court decreed the appeal 
rersiDg the Zillah Court’s decree. Their 
rdships of the Judicial Committee were how- 
jrof opinion that though the deoree of the 
dder Court amounted to an adjudication 
iinst the title of the appellants, such adjudi- 
iion was improper and of no foroe as having 
;n obtained not only with impropriety but 
effeot by means of fraud. For, by reason 
tbe compromise between tbe parties, it was 
kinly the duty of the respondent not to 
) 8 eoute the appeal. It was however 
that, on the assumption that the Sud “® 
urt’s deoree was an adjudication against 
le of the appellants, the fraudulent nature 
Buoh deoree had not been pet in issue and 
a deoree itself nor sought to Jbe set mu de :in 
jper manner. But* their Lordship 
dioial Committee held the view that t 
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-8.—Fraud, Elements of, Proof of— contd. 

fraudulent nature of the respondent’s singular 
conduct in having obtained the above adjudi¬ 
cation was sufficiently put in iBsue, by the 
original plaint in the case and by the replica¬ 
tion, in both of which it was impeaohed, and, 
in their Lordship’s opinion, impeaohed in a 
proper manner for fraud. RAJMOHUN GOSSAIN 
v. GOURMOHUN GOSSAIN, 4 W.R. P.C., 46 = 8 
M.I.A. 91. [ Appr 8 G. 455 = 10 C.L.R. 443 ; 

R., 21 C. 612, 13 C.W.N. 710.] 


(3 )—Concert between bidders not to bid at an 
auction .—Where persons act in concert at an 
auction sale in such a way as to preveut the 
best price being obtained, the action doe 3 
not amount to fraud nor is it an irregularity 
contemplated by s. 311 of the Civ. Pro. Code, 
1882. Mahomed v. Savvasi, 2 Bom. L.R. 
640. 


(4) — Notice—Purchase for valuable considera¬ 
tion Undervalue — Practice. —A purchaser for 
valuable consideration without notice is an 
object of solicitude to a Court of Equity : and 
against one who can predicate this of himself it 
docs not adversely exercise its jurisdiction. At 
the same time mere under value does not 
exclude a man from this category, for if the 
consideration be valuable its adequacy will not 
be investigated. CHITAMBER v. KRISTNAPPA, 
4 Bora. L.R. 249 = 26 B 543. 

(5) —Onus on party pleading fraud-— Shifting 
of onus.— It is for the party who pleads fraud 
to provo it or to make out a very Btrong prima 
facie case before the onus can be shifted. 
VlTOBA v. LAXaMANGIR, 6 C P.L.R. 19. f R. t 
13 C.P.L.R. 81.] 


(6 )—Burden of proof in a suit to set aside 
pattah on ground oj fraud.— In suit to set aside 
pottah on ground of fraud, onus of proving 
of fraud lies on party alleging it. KUBEEROOD- 
DEEN v. JOGUB SHAHA, 25 W.R. 133. 


{7)—-Sale in execution of decree —Suit for 
possession Burden of proof .—This was a suit 
for possession. Plaintiff set up a late purchase 
against a defendant whose title was derived 
from a sale in execution of a decree made on a 
mortgage.bond, and alleged that the earlier 
transaction was fraudulent. Held , that the 
burden of proof lay on the Dlaintiff to prove 
fraud on the first instance. ASGUR BEPAREE 
v. HURREE MOHUN MOZOOMDAR, 23 W.R.56. 


^ Rica of fraud—Absence of specific allega 
on of fraud Onus of proof on plaintiff.—I 

in this case that tne burden o 

on Apf g J^ e plea of fraud shou,d have been laic 

exceDtionli n * Wh ° urged ifc and there were nc 
The Hitfh p Clco 4 um ? tanoe 8 to shift that burden 

Wn2?l?ri. le ^ 6a the ploa - defendant 

when generaUv al ! ege fraud » otherwise that 
allegations h/of e ?^i ng truth of plaintiff’* 

•SKWiJiSSi b S 

may do who denied defendanl 

nothing in this whinti* ,? lm , ai * d there was 
b m tms whioh relieved plaintiff of the 
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ordinary burden of proving his own allegations. 

Labba abbunt Doss v. Labba Mothoora 
Lab, 6 W.K. 198. 

(9) —Deed for valuable consideration — Allega¬ 
tion that it was to defeat or delay creditors — 
Burden of proof. —Where a deed is made for 
value, the question is, whether it was made 
bona fide and tho burden of this proof is on 
those who seek to set aside the deed. The fact 
that there is valuable consideration shows at 
once that there may be purposes in the trans¬ 
action other than the defeating or delaying of 
creditors. Those who seek to impeaoh a deed 
made for valuable consideration have to prove 
an actual and express intent to defeat or delay 
or defraud creditors in the parties to the deed. 
RAOJI v. AMBIT RAO, 2 C.P.L.R. 63. 

(10) — Fraud—Circumstantial evidence .—In 
dealing with questions of fraud, there is no 
reason why circumstantial evidence should not 
be acted upon, if it is sufficient to overcome 
the natural presumption of honesty and fair 
dealing and to satisfy a reasonable mind of the 
existence of fraud by raising a ocunter pre¬ 
sumption. Mathura Pandey v. Ram Rucha 
Tewari, 3 B L R.A.C. 108 = 11 W.R. 482. 

(11) —Putneedar resuming Lakliraj lands — 
Evidence — Fraud. — Oral evidence in general 
terms is insufficient to establish lraud in the 
conversion of mal lands of a putnee into rent- 
free lands, so as to entitle present putneedar 
to resume them as invalid lakberaj. SHEBO* 
SOONDUREE DEBEA v. SYED MAHOMED ABI, 
W.R. 1864, 137. 

(12 ) — Fraudulent character to be gathered 
from circumstances of each case. —Where the 
question of the fraudulent or fictitious character 
of a transaction arises it can only be decided 
on a consideration of all the oiroumstances of 
the case as proved or admitted, direct proof of 
fraud being rarely forthcoming. RAJA 8ETH 
GOCUBDASSS v. MT. JaKKEE, 9 C.P.L.R. 142. 

[R , 2 N.L.R. 87.] 

(13) — Frauds Allegations of. —The allegations 
in an application to set aside an exeoution- 
sale, that the auction-purchaser, who held a 
mortgage upon some of the property sold, told 
the judgment-debtor that it was not necessary 
for him to go to the place where the sale was 
held, because he, the auction-purchaser, would 
release the property from the mortgage lien, 
even if proved to be true, would not constitute 
fraud entitling the judgment-debtor to have' 
the sale set aside. ROJONI KANT BAGCHI v. 
HOSSA1N UDDIN AHMED, 4 C.W.N. 588. 

(14) — Charge of fraud—Burden of proof — 
Decree obtained by fraud—Nature and effect — 
Perjury .— A person, who charges another with* 
fraud must himself prove the fraud, and he ia 
not relieved from this obligation, beoause the 
defendant has himself told an untrue story. 
[F. t 1 N.L.R, 20.] Where a decree has been 
obtained by fraud practised upon another, by 
whioh the other was prevented from placing: 
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-3.—Fraud, Elements of. Proof of— ccntd, 

his oase befoce the tcibunal, which was called 
upon to adjudicate upon it, in the way most to 
his advantage, the decree is not bindiug upon 
him and may be set aside by a Court of Justice, 
in a separate Buit, and not only by an applica¬ 
tion made in the suit in which fcbe decree was 
passed to the Court by which it was passed ; but 
it is not the law that because a person, against 
whom a decree has been passed, alleges that it 
is wrong and that it wa9 obtained by perjury 
committed by or at the instance of another 
party, which was of course fraud of the worst 
kind, that he can obtain a re-hearing of the 
questions in dispute in a fresh aotion by merely 
changing the form in which he places it before 
the Court, and alleging in his plaint that the 
first decree was obtained by the perjury of the 
person in whose favour it was given. To so 
hold, would be to allow defeated litigants to 
avoid the operation, uot only of the law which 
regulates appeals, but also of that which relates 
to res judicata . MAHOMED GOBAB v. Maho- 
MED SUBIMAN, 21 C. 612. [R , 12 C.P.L.R. 
82.] 

(15) —Agent holding no special fiduciary posi¬ 
tion , allegations of fraud against—Onus of proof 
—Impeachment of accounts on ground of fraud, 
—In the absence of evidence of the agent being 
one in aotive confidence as occupying a special 
fiduciary position in which he is bound to exer- 
oise extreme good faith in all bis dealings with 
the principal, the latter is bound to establish 
any fraud imputed to the agent. Before call¬ 
ing upon the Court to re-open accounts from 
the first, on the ground of fraud, it is the duty 
of the plaintiffs to briDg to its notice at least 
two or three instances of particular items and 
establish the same to be false and fraudulent. 
BOO JINATHOO V. SHA NAGAR VABAB KANJI, 

11 B. 78. 

(16) —Mortgagor and morfgagee--Constructive 

fraud — Attestation, Effect of—Attestation not 
constructive fraud. —If a prior mortgagee, know¬ 
ing that a second mortgage is going to be exe¬ 
cuted, simply keeps quiet, he is not guilty of 
constructive fraud, and does not lose his prior¬ 
ity. Nor does his attestation to the seoond 
mortgage amount to constructive fraud, if he 
is unaware of its contents. If he attests the 
Beoond mortgage, knowing its contents, and 
keeps sileut, and thereby leads the second en¬ 
cumbrancer to believe that the property is un¬ 
encumbered, and if the oiroumstaooes are such 
that the latter would nob have advanced money 
on the property, if he had known of the prior 
encumbrance, the silence would amount to con¬ 
structive fraud, and the prior mortgagee will 
lose his priority. SaBMAT ABI v. BUDH SINGH, 
1 A. 303. (N.W.P. 1969, 402, R.) [R., 1 O. 

O. 252.] 

(17) —Fraud attempted and fraud accomplish¬ 
ed •—To enable a fraudulent oonfiderate to re¬ 
tain property transferred to him in order to 
effect a fraud, the contemplated fraud must be 
effected. Then, alone, does the fraudulent 
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grantor or giver, lose the right to olaim the aid 
of the law to recover the property he has parted 
with. The purpose of the fraud having not 
only not been effected but absolutely defeated, 
there is nothing to prevent the plaintiff from 
repudiating the entire transaction, revoking all 
authority of his ooofiderate to oarry out, the 
fraudulent scheme and recovering possession of 
his property. T. P. PETHERPERMAB GHETTY 
v. R. MuNlANDY CHETTY, 10 Bora. L R. 590 
= 12 C.W.N. 562 = 3 A L.J. 290 = 7 C.L J. 528 
= 14 Bur. L.R. 108 = 33 C. 551 = 18 tf.L J. 277 
= 35 I.A. 98. 


(18 )—Relief by English Equity Court — Hard 
bargain. — Apart from a recent statute an 
English Court of Equity cannot give relief from 
a transaction or oontraot merely on the ground 
that it was a hard bargain, except perhaps 
where the extortion is so great as to be of itself 
evidence of fraud. In other cases there must 
be some other equity arising from the position 
of the parties or the particular circumstances 
of the case. AUSERI LAB v. RaJA MANESH- 
WAR BAKSH. 8 Bom. L.R. 491 = 3 A.L.J, 
493 = 10 C.W.N. 849 = 9 O.C. 188 = 28 A. 570 = 
4 C.LJ. 1 = 16 M.L.J. 292 = 33 I.A H8. 


(19) — Speculation and probability not suffi¬ 
cient to support finding of fraud . — Mere specu¬ 
lation and probability is not sufficient in law 
to support a finding of fraud. The party, 
putting forward a charge of collusion with a 
view to defraud, must support it by evidence to 
a reasonable exteut. RAJ NARAIN v. ROW- 
SHIN MUBB, 22 W.R. 124. 

(20) —Suit for arrears under Act 1 ITI of 1835 
—Legal inference of fraud — Destruction of 
itmamee rights—Act VIII of 1835 — Reg. VIII 
of 1919. —The plaintiff sued for possession on 
the declaration of his itmamee right, where the 
purchaser in the defendant’s Dame of the 
superior tenure sold for arrears under Act VIII 
of 1835, obtained a pottah and settlement under 
Reg. VIII of 1819, and then falling into 
arrears, the talook was sold under this Regula¬ 
tion, and re-purchased by him benamee. Held 
that the legal inference was that his conduct 
was fraudulent. A purchaser of the rights apa 
interests in a talook sold for arrears of rent is 
incompetent to destroy the itmamee tenure- 
800BUB CHUNDER PAUB V. ATTUR A LI, H 

W.R. 32. 


' 2 i )—Setting aside agreement on the ground 
an intention to defraud.-U is not upon mere 
iculations of an intention to defraud that an 
reement proved by strong evidence to have 
an not merely executed, but acted upon for 
lumber of years, can be properly set aside. 
IDBA MOHUN MUNDUB V. JADOOMONEE 

)SSEE, 23 W.R. 369 = 3 Sar. 482. 

(22)— Act VIII of 1859, competency of Court 
try issue of fraud under s. 272 — Specific 
arae of fraud against decree not essentuil. 
mT lower Courts had found that the deoree 
tained by the petitioner was oonolueive, and 
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against that finding it was not competent for 
the High Court to interfere in special appeal. 
The contention on behalf of the petitioner that, 
under s. 272 of Aot VIII of 1859, in the absence 
of any charge of fraud, against the deoree 
appealed from, that it was not competent to 
the Courts below to have tried the issue relat¬ 
ing to fraud, was not upheld by the High Court 
which was of opinion that the section was not 
capable of beiDg so construed. JOORAWUN 

Singh v. Musst. Jhoota, 2 W.R. Mis. 29. 

(23) —Suif to enforce instrument of sale — 
Defendant who executed it pleading fraud — 
Plaintiff denying fraud—Defendant estopped . 
—In a suit to eaforce an instrument executed 
by the defendant to the plaintiff, which is on 
the faoe of it a deed of sale, where plaintiff 
does not admit that be was a party or privy to 
any fraud, defendant cannot set up that the 
deed was concocted for fraudulent purposes, 
BOOKNA MEDHEE v. GUNDHOO RAM MUN- 
DUL, 12 W.R. 264. 

(24) — Fraud cannot be assumed on slight 
grounds .—In a suit by a zemindar against a 
gomashta, where fraud is not alleged, the Court 
cannot assume it merely on the ground that 
the aooounta were not filed till the close of the 
year of the determination of the agency. 
KOONJO LaEjL# Mundul v. Dabee Pershad 
TEWAREE, 22 W.R. 398. 

(25) —Suspicious appearance of document — 
Burden of removing —Breazh of contract — Com¬ 
pensation — Limitation. —The person producing 
a document as evidence in his favour must give 
satisfactory and reasonable explanation of any 
suspicious circumstance about it before it can 
be allowed as evidence in his favour. A suit to 
reoover the difference between the sume alleged 
to have been advanced in a ooutraot for the 
supply of Kankar and the value of Kankar 
actually delivered fell under art. 115 of Limi¬ 
tation Act, the claim being one of compensation 
for los3 or damage oaused by a breach of con¬ 
tract. 8ETH EDULJEE BYRAMJI v. ARJAN 

Das, 22 P,R. 1883. 


(26 )—Intentional default—Dissuasion of bid¬ 
ders .—In the absence of misrepresentation or 
concealment, the faot that a co-sharer inten¬ 
tionally defaults does not constitute fraud. 
Dissuasion of bidders is not necessarily an aot 
of fraud. DOORGA BlNGH v. SHEO PERSHAD 
8INGH, 16 C. 194. (3 C. 300. D.) [F., 18 B. 

342, 97 P.L.R. 1901 = 37 P.R. 1901 ; fi. f 19 M. 

L B <R 1893—1900, 477, U.B.R. 1897— 
1901, Vol. II, 317, 24 B. 622, 1 C.L.J. 85.] 






V">— Whether fraud 
lif; U i” e iw a PPeal.— In a oase whf 

fia t, raadenoohar R° of fraud and col 
d - was framed on it, and thi 
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(29 )—Fraud by minor, effect of .—A man is 
not personally liable, either at law or at equity, 
to pay a debt contracted by him during his in¬ 
fancy, although he obtained the credit by 
fraudulent misrepresentations as to his age. To 
allow the creditor to reoover the debt in a suit 
would amount to restraining the minor defend¬ 
ant from setting up the plea of infancy. 

Dhannulej v. ram Ohunder Ghose, 24 C. 

265 = 1 C.W.N. 270. 

(29) — Facts constituting fraudulent conceal¬ 
ment— Pre-emption—S. 18, Limitation Act .— 
Iu this case the following facts were proved, (1) 
A deed of sale was described in two plaoes in 
itself as a mortgage-deed, (2) It was registered 
at a place different from that at whioh the 
land is situate, (3) The witnesses to the sale 
deed were not residents of either of three plaoes, 
iH 2 .,the vendor’s, the vendee’s or that in whioh 
the land was situated. (4) For twenty years, 
after the vendee allowed himself to be recorded 
as the vendor’s tenant, as before. (5) Some 20 
years after the date of sale, a measurement 
olerk reported the sale and vendee’s possession 
of the laud. (61 Mutation of names took plaoe 
20 years after date of sale and by Tahsildar’s 
order. (7) All the residents of the village were 
ignorant of the fact of sale, (8) On vendor’s 
death, his son recorded himself as owner of the 
land. Held , the above facts put together will 
establish fraud within the meaning of s. 18, 
Limitation Aot, though each of the facts by 
itself will not constitute such ABDUL RAHIM 

Khan v. Muhammad Yar, 12 P.R. 1898. [R., 
34 P.R. 1901 ; Doubted , 86 P.R. 1902.] 

(30) — Non-payment of debt , not by itself 
proof of collusion between debtor and vendor to 
defraud creditor — Fraud, probable grounds 
necessary for presuming. — The mere non¬ 
payment, of the debt due to the creditor will 
not of itself bo sufficient to establish any collu¬ 
sion between the debtor and his vendor to 
defraud the oreditor Fraud is presumable only 
on good grounds, and, from the faot of non¬ 
payment, fraud oan be reasonably inferred if it 
be proved that besides the particular credidor 
there were other creditors holding deorees of 
claims against the vendor. KlSHEN DHUN 
8URMAH v. RAM Dhun OHATTERJEE, 6 W.R. 
235. 

(31) — Sale of a property , Iraudzilent and col¬ 
ourable , nature of —Indicia of fraud and collu¬ 
sion — Intention to defeat creditors. — Suit to 
establish plaintiff’s right to certain property 
under a sale-deed. Defendant answered that 
the sale to the plaintiff was a fraudulent and 
merely colourable transaction. The lower 
appellate Court, notioed the several indicia of 
fraud and collusion in the matter viz., (1) that 
the vendor having many debts to pay sold 
away all his property reserving nothing ; (2) 
that the plaintiff purchased the property with¬ 
out even taking care to value it ; (3) that the 
consideration consisted of debts some of whioh 
had become barred by time and others had not 
become then due ; (4) that the properties 
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Fraud — continued. 

-3.—Fraud, Elements of, Proof of— contd, 

remained in the possession of the vendor, who 
paid the assessment of the same ; (5) and that 
the consideration was grossly inadequate ; and, 
on all these grounds and not merely because 
the sale was intended to defeat other creditors, 
held that there was no bona fide or valid sale 
and that the sale-deed was fraudulent and void. 
The High Court agreeing with it decided that 
the transaction was a merely colourable one 
without consideration and one by which it was 
not intended to transfer the property mentioned 
in it to the plaintiff. Nana v. RAUTMAL, 
22 B 238. [R., 22 B. 202, 6 P.R. 1901 = P. 

L.R. 1900, 522.] 

(32) —Deposit of property—By wife of person , 
pending trial not fraudulent. —The wife of the 
plaintiff deposited the suit property with the 
defendant, while the plaintiff was in jail under 
trial on a oriminal charge. The plaintiff was 
discharged and the deposit of property by hie 
wife was held not to be fraudulent. MUNNOO | 

Khan v. Jowala Singh, s P.R. 1869. i 


Fraud —continued* • *1 

-8.—Fraud, Elements of, Proof of—coMcltf. 

See Insurance, 12 B.H.C. 23. 

9 

t * l | a 4 1 f m* , A 

See Mortgage — Accounts between 
Mortgagor and mortgagee, 6 W.R. 283. 

See Partnership—Rights and liabili¬ 
ties op Partners, 8 B.H.C. O.C., 209. 

Fraud in getting a document registered can 
be shown— See REGISTRATION, 8 Bom. L.R. 
375 = 10 C-W.N. 522 = 3 C L J. 349 = 33 C. 537. 

See Registration act, 1908, s. 50, 13 B. 

229. 

Fraud as originally specified in pleadings, 
party bound to prove — Amendment of pleadings, 
when permissible — See RIGHT OF SUIT— 

Miscellaneous, h b. 620, P.C. = i4l,A. 

li. 

Fraud is a ground for cancelling a sale which 
bas already received the sanction of the Court— 

See Sale—Sale in execution of decree 
—Setting aside sale, 7 Bom. L.R. 653 = 
29 B. 615. 


(33) — Mourcsee lease by guardian of minor — 
Cancellation of lease as to ?ninor's share — 
Partial failure of consideration—Suit for con- 
sidertion — Fraud — Evidence. —A mourosee 
lease was granted by a minor’s oc-proprietors on 
their own behalf and as guardians of the minor, 
and it was set forth in the lease that money was 
required for the expenses of the joint estate, 
and that, in order to raise this money for 
necessary purposes, the mourosee lease was 
granted for the consideration stated therein. 
The minor, on corning of age, sued for the 
oanoelment of the lease as far as his one third 
share was concerned and obtained a deoree 
which was upheld in regular and special appeal. 
Plaintiff now sued for the recovery of one-third 
of the consideration paid to the co-proprietors 
for the grant of the lease. The only evidence 
produced on either side was the record of the 
oase instituted by the minor for the cancelment 
of the lease. Held that the plaintiff was not 
entitled to recover without proof of fraud. 
Held also that the evidence tendered by the 
plaintiff, viz*, the record in the form9r suit, 
was not admissible to prove fraud. DOORGA 

Churn Bhuttacharjee v. Shoshee 
BhoOSUN Mitter, 5 W.R.S C C. Ref. 23. 

Fraud of administrator, liability of his surety 
lor— See ADMINISTRATION BOND, 10 Bom. 
L.R. 648 = 12 C.W.N. 802. 

Fraud as a plea in a sham transaction— See 
ASSIGNMENT, 9 Bom. L.R. 462 

Fraud how far a determining factor in be- 
nami conveyance— See Benami TRANSACTION 
— General. io Bom. L.R. 590 = 12 C.W.N. 
.562 = 5 A.L J. 290 = 7 C.L.J. 528 = 14 Bur. L.R. 
108 = 35 C. 551, P.O. = 35 I.A. 93 = 18 M.L.J. 
277 = 4 M.L.T. 12 = 4 L,B.R. 266. 

Fraud is a ground for setting aside a consent 
-decree —See CONSENT DEOREE, 7 Bom. L.R. 
-659 = 80 B. 101. 


Fraud as a ground for rectification of instru¬ 
ments—See Specific Relief act, 1877, s. 
31, 8 Bom. L.R. 354 = 30 B. 457. 

Fraud must be alleged and proved to support 
au action for infringement of trade mark —See 
TRADE MARK, 1 Bom. L R. 291. 


-4. —Pleadings aa to Fraud. 

(1 )—Fraud and collusion , Allegations cf .— 
Where a party alleges the fraud or collusion of 
the opposite party as a ground of relief, general 
allegations of it will not be sufficient, but the 
instances upon which such allegations are 
founded must be stated, as it is unreasonable 
to require the opposite party to meet a general 
charge of that nature without giving him a hint 
of the facts from wbicb it is to be inferred. 
JOOMNA PERSHAD SOOKOOL v. JOYRAM LALL 
MaHTO, 2 C.L.R, 26. 


(2)— Fraud — Pleadings .—When fraud is 
charged against the defendants, it is an acknow¬ 
ledged rule of pleading that the plaintiff must 
set forth the particulars of the fraud which he 
alleges. CHANVIRAPA v. DANAVA, 19 B. 593. 


(3)— Pleadings , statements in — Particulars 
lould be given—Issue on fraud — Practice. 
rhere fraud is set up. particulars of it must be 
ven and it must be based upon a specification 
the aots relied upon as constituting fraud, 
fhere no such particulars are given in the 
aint, the Court must require the plaintiff to 
nend his plaint by specifying the fraud alleged 
3 d in oase of failure by him to amend, the 
ourt should refuse to enter into the question. 

, is desirable to impress upon subordinate 
adges the supreme importance and necessity 
insisting that a oase of fraud shall not be the 
ibjeot of a mere vague allegation in the plaint 
■ written statement ; but that it shall be sup¬ 
ped by particulars ; and that if that condi- 
on is not complied with, the party relying on 
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Fra ud —con t i n ued. 

—4.—Pleadings as to Fp&ad— continued* 

a’oase of fraud shall not be allowed to raise 
that case in the form of an issue. It is gene¬ 
rally advisable, indeed, when framing an issue 
on 9 the point of fraud, to set forth in the issue 
itself a brief statement of the fraijd alleged, or 
at least to refer to the passage in the pleadings 
-where it is speoifnd. BaLaji Raoji v. GANG a 
Dhar RAMKRISHNA, 10 Bona. L.R. 276 = 32 
B. 289. 

(4) — Collusion — Specification, Necessity of .— 
When oharges of fraud and collusion are made, 
they must not be launched in a vague or general 
manner, but must be pub in a sufficiently speci¬ 
fics shape to enable the other side to combat 

them. Ram Komal Sajia v. Bank of Ben¬ 
gal OF AKYAB, 3 C.W N. 91. (15 C. 533, R.) 

(5) — Fraud-Plea ding — Question of fraud not 
to be raised first in the appellate Court — 
Practice. —A question of fraud cannot be allowed 
to be raised in the appellate Court when it was 
not alleged in the written statements and no 
issue raised regarding it PUNDIT PRAYRAJ 

Raj v. Goukaran Pershad Tewart, 6 C. W, 

N. 787. 

(6) —What constitutes fraud , and proof of 
fraud — Estoppel—Party pleading fraud of an¬ 
cestor. —The plaintiff claiming through the heir 
of A is not at liberty to plead the fraud of A as 
against the defendant in possession, although 
he claims under the fraudulent conveyance. 
To allow him to do this would be to violate 
a well known principle of law which does not 
allow a party to set up the fraud of the ancestor 
through whom ho claims. GHURREER Hos- 

sein Chowdhry v. Usee Moonnissa Kha- 

TOON, 1 Hay 523. 


(7 )—Estoppel —Admission of fraud— Intention 
to defeat claim. — An act done by a party with a 
view of defeating a claim made against him 
does not estop him from disputing afterwards 
the validity of that act. A statement made by 
persons in a former suit and which was in¬ 
tended as a fraud on a third party, does not 
amount to an estoppel as between them and 
there is nothing to prevent either of them from 
showing the real truth of the transaction. 

Mukim Mullick v. Ramjan Sirdar, 9 c. 

L.R. 64. (18 W R. 485, 20 W.R. 112, 24 W.R. 
391, 21 W.R. 422, F.) [R , 23 C. 460,38 0. 
967 = 10 C.W.N. 650 = 4 G.L J. 22.] 


(8i— Suit on contract brought about by frau 

of both parties — Right of defendant to plea 

fraud of himself and plaintiff .— A defendan 

can plead the joint fraud of himself and th 

plaintiff as a bar to an action upon a oontrac 

which the plaintiff is seeking to enforce b 

n no*.,,** 8BBHAIYA V. K. KANDAIYA, 2 M 

“SVT n 3 M.H.C. 231, 3 M. 215 ; Z>, 
2 M.L.J. 203.] 

A*$i~~. etting up one ’ s own fraud to invalidat 
invaiiAat oann ot set up his own fraud t 

8ahoy v T, a ,™ a e * eouted by him. Nati 
BAHOY V. Juqdum Sahoy, 2 Hay 499. 

of vartu f rauliulenl decree—Righ 

T ***”*' t0 Mt a!nd * decree.- The plaintiff, 


Fraud— continued. 

-4.— Pleadings as to Fraud— continued. 

prevent his undivided son from obtaining his 
share of the family property, executed in favour 
of the defendant certain pro-notes unsupported 
by consideration and caused a decree to be ob¬ 
tained against him on those pre-notes. In exe¬ 
cution of the decree the defendant brought to 
sale and himself purchased the plaintiff’s family 
property. Thereupon, the son sued for his 
share of the property impeaohing the sale as 
collusive, and obtained a decree. Though the 
defendant had agreed to hold the property at 
the disposal of the plaintiff, he refused to 
surrender the plaintiff’s share in the pro 
perty. Hence .the present suit for a declara¬ 
tion that the decree and subsequent proceedings 
were oollusively obtained and fer recovery of 
the plaintiff’s share in the property. Held , that 
it was not competent to the plaintiff, who was 
a party to tho collusive decreo, to seek to have 
it set aside. Though stangers may falsify a 
decree by charging collusion, a party thereto, 
not complaiaiDg of any fraud practised upon 
himself caimot, be allowed to question it. 

VARADARAJULU Naidu v. Srinivasulu 
NAIDU, 20 M. 333. [R., 23 B. 406, 8 O.G. 278 
3 P.R. 1906=109 P.L.R. 1906.] 


(11) —Fraudulent transfer—Fraud carried 
out Suit by transferor for declaration to con¬ 
tinue in possession.— The plaintiff, being heavi¬ 
ly involved in debts, executed, without consi¬ 
deration, a sham sale-deed of certain lands in 
favour of the second defendant, aud after¬ 
wards caused the latter to exeoute another 
sham sale-deed in favour of the first defendant. 
Plaintiff, however, remained in possession of 
the lands. But when the creditor of the plaintiff 
attached the lands in execution of a decree 
against the plaintiff, the sham sale-deeds were 
u?eci as a cloak, and the attachments were suc¬ 
cessfully resisted. Thereupon the creditor sued 
for a declaration that tho sale-deeds wero collu¬ 
sive, but finally consented to a decree uphold¬ 
ing the sale-deeds. Later on. the first defend¬ 
ant applied to tho Collector for the transfer of 
revouue registry of the lands to his name. 
Henoe the present suit for a declaration that 
tho registry of the lands was not to be altered. 
Held, that it was contrary to public policy and 
disastrous to public morality for the Court to 
allow the plaintiff to plead his own baseness 
and actively assist him to undo his own solemn 
aots. Suit was dismissed. YARAMATI KRISH- 
NAYYA v. CHUNDRU PAPAYYA , 20 M. 326. 
Diss., 33 C. 967 = 10 C.W.N. 650 = 4 C.LJ. 22; 
D. % 32 M. 325 = 4 M.L.T. 279 = 5 M.L.T. 255, 
17 M.L J. 386 ; Not. F 31 M. 97=18 M.L.J. 
151 = 3 M.L.T. 246, F., 23 B. 406, 3 L.B.R. 
245 ;R., U.B.R , 1897-1901, Vol, 11,544, 31 M. 
485 = 18 M.L.J. 576 = 4 M.L.T. 331, 32 M. 323 
= 5 M.L.T. 77.] 

(12) — Civ. Pro. Code , s. 283 — Defence — 
Collusive and fraudulent decree.—& defendant 
in a suit brought under s. 283, Civ. Pro. Code, 
is not precluded from showing that the decree 
in execution of which the property in dispute 
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-4.—Pleadings as to Fraud— continued, -4.— Pleadings at to Fraud— continued. 

was attaohed, was collusively and fraudulently benamee conveyance to defraud creditors : Held 


obtained. NAR\NAYYAN v. NAGESWARAY- 
YAN, 17 M. 389. (10 B. 659, Diss .) 

(13) — Pleadings — Setting up one’s own fraud 
— Estoppel — Heirs bound—Exception. —It is 
well-known that a party cannot plead his own 
fraud, and the party who makes such allegation 
must fail. It is also established that the heirs 
and purchasers from the fraudulent parties 
representing them are equally bound with the 
original parties. The exception is only when a 
plaintiff is himself a defrauded party and comes 
into Court for relief from a fraud against him- 
seP perpetrated by bis vendor in collusion with 
the other party. LUCKEE NaRAIN CHUCKER- 
BUTTY v. TARAMONEE DOSSEE, 3 W.R. 92. 
[F., 3 W.R. 221, 13 W.R. S7 ; D. t 7 W.R. 502, 
14 W.R. 95, 19 W.R. 145 ; R., 33 C. 967 = 10 
C.W.N. 650 = 4 C.L J. 22.] 

(14) —Benami transaction—Sale %n fraud of 

creditors — Position of purchasers. —The repre¬ 
sentatives of, or private purchasers from, a party 
selling benami in fraud of creditors, or plead¬ 
ing such a sale in order to recover the property 
afterwards, are bound, equally with the original 
defrauders, and cannot take advantage of what 
must be held to be their own wrong. PURI 
KHEET BHAHOO v. RADHa KlSHEN SAHOO. 3 
W.R 221. (3 W.R. 92, R.l [F,. 5 W. R. 177 ; 

R. t 12 W.R. 155, 33 C. b67 = l0C.W.N. 650 = 4 
C.L.J. 22.] 

(15) —Fraudulent benami gift by husband to 
wife, no bar to creditor's claims—Gift binding 
on representatives of husband. —Plaintiffs, as 
legal heirs, the son and daughter of one 8. K, 
sought to obtain possession of their share of his 
property from R B, the widow of the said 8 K, 
who was in possession under a deed of gilt 
alleged to have been executed by S K in her 
favour in lieu of dower On second appeal, it 
was urged that plaintiffs had no standing in 
Court, for they had admitted that their father, 
for some fraudulent purpose, made over the 
property benami to his wife ; and as he, having 
done so, could not re-call his act, and take any 
advantage of his own wrong-doing, so were his 
representatives bound by his acts. Held , the 
lower Court having found th*t the Nibbanamah 
was not a bona fide transaction, plaintiffs who 
were representatives of the party who exeouted 
the deed were bound by his act. ROWSHUN 
BEEBEE v. 8HAIK KUREEM BUKSH, 4 W.R, 

11 . 

(16) — Suit by son—Cause of action—Fraud 
of father—Maintainability of suit .—Where a 
son sues as heir to his father to regain certain 
property, he cannot allege his father’s fraud as 
the cause of action. He must be bound by his 
father’s fraud. BHUGGOBUTTY DOSSEE v. 

Kishen Nath Roy, 3 W.R. 30. [R , 7 W.R. 
502, 7 O.P.L.R. 50.] 

i 

(17) —Benami conveyance—Defrauding cre¬ 
ditors—Plaintiff not to plead father's fraud .— 
In a suit to recover property transferred by a 


that plaintiff cannot plead the fraud of 
his father from whom be derives his title, 

kabenath Kur v. Doyal Kristo Deb, 

13 W.R 87. 

(13) —Nominal transfer in fraud of creditors 
- -Party claiming under transferor—Estoppel of 
plea of fraud as against defendant in possession 
under conveyance .—It was clearly proved in 
this case, that the plaintiff’s mother—under 
whom the plaintiff claimed the properties in 
dispute, alleging that they had been oonveyed 
to her by a deed exeouted by the mother—had 
made several admissions in Court, that the 
transfer to the daughter was only nominal and 
m&de with the object of defrauding her 
husband’s creditors. Held , that those admis¬ 
sions made in the course of legal proceedings 
by the mother would be binding on her and 
those representing her, and in, accordance with 
the rulings to the effect that a party claiming 
through another person is not at liberty to 
plead the fraud of that person as against a 
defendant in possession, although such defend¬ 
ant olaims under the fraudulent conveyance, 
the defendant, the mother, was estopped from 
contesting the plaintiff’s claim so far. FUR- 
REEDOONISSA v. RUHOMUT, 4 W.R. 37. [F., 

13 W.R. 87 ; R. t 33 C. 967 = 10 C.W.N. 650 = 

4 C.L.J. 22 ; D., 7 W.R. 502.] 

(19) — Banamee ownership—Fraud of ostensible 
owner- —Where the ostensible owner of benamee 
property assents to its being disposed of benamee 
to the prejudice of the real owner, the latter can¬ 
not object. BROJONATH GHOSE v. KOYBASH 
CHUNDER BANERJEE, 9 W.R. 593. 

(20) —Conveyance — Fraudulent . intention not 
carried out—Locus penilentice — Right of 
plaintiff to ask quiet possession. — Where the 
fraudulent intension of a conveyance is not 
carried out, a locus pemtentiae is left to plaintiff. 
Labb Mahomed v. Bibee Furhutoonissa, 
15 W.R. 312. 

(21) —Deed binding executant's property — 
Executant pleading own fraud. —A person 
deliberately executing a deed by which his own 
property is bound cannot 6et up as a plea that he 
did so to defraud others. KOYBASH CHUNDER 
MITTER v. DHUN MONEE DOSSIA, 15 W.R. 

273. 

(22) —Insolvency — Fraudulent ccnceahnent 
from creditors—Official Assignee refusing to 

claim disputed property — Effect—Right of third 
party. —Where a widow administering her 
hasband’s estate sues to recover certain moveable 
property appropriated by her son, who pleads 
that it was fraudulently kept out. of his father s 
eohedule when the latter passed through the 
Insolvent Court : Held, that where the Official 
Assignee refuses to make claim to property in 
dispute, no third party can set up a claim, tne 
right of ownership being vested m the plamtifi 
notwithstanding the alleged fraud. MANLY 

v, Sarah manly, 14 W.R. 136. 
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Fraud — continued. 

-4.—Pleadings as to Fraud— continued . 

(23) — True nature of the transaction can 
be shown in certain cases. —Defendant is at 
liberty to show the real circumstances under 
which an agreement was entered upon, although 
it was entered upon by plaintiff and defendant’s 
ancestor in furtherance of a fraud. GODAM 
KOODSEE CHOWDHRY V. JOKOORRUNN1SSA 
KHATOON, 19 W.R. 238. 

(24) — Decree uvon mortgage obtained by fraud 
and collusion—Liability of 'property in hands 
of subsequent purchaser — Evidence Act, 1872, 
s. 44.—Even though mortgaged property might 
have been purchased by a person from- the 
mortgagor, subsequently to a decree obtained 
by the mortgagee in a suit upon the mortgage, 
the purchaser would not be precluded, having 
regard to s. 44 of tbe Evidence Act. from show¬ 
ing that the mortgage-decree had been obtained 
by fraud and collusion, and that consequently 
the mortgaged property in his hands would not 
be liable to satisfy the decree. NlEYTONY 
MOOKHOPADHYA v. AIMUNISSA BlBEE, 12 C. 
136. (13 W.R. 157 = 5 B.L.R. 321, D.) [R., 27 
G. 11, 3 C.W.N. 660.] 

(25) — Evidence Act , s. 44— Decree obtained by 
fraud .—fa} Held, s. 44 of the Evidence Act, 
makes the Bame provision for impeaching on 
the ground of fraud judgments inter partes, and 
judgments in rem or judgments relating to 
public matters. (6) Under e. 44, it is compe¬ 
tent for a party to a suit or other proceeding to 
show in it that a judgment or decree, which is 
conclusive as a judgment or decree inter partes , 
and which has oeen proved against him by his 
adversary in that suit, was obtained by fraud. 
(6 B. 703, 19 B. 82G, Appr.\ 12 C. 156, R.\ 20 

A. 370, Diss.) (c) If a party is precluded from 
avoiding a deoree on the ground of his own 
fraud, he is precluded, not by any rule of evi¬ 
dence, but by tbe general principles of justice 
which prohibit a person to plead his own fraud. 
(<2) But there is a material difference between 
the relief obtainable by a suit for setting aside 
a decree obtained by fraud and that which a 
party can have by showing a3 a defendant in 
action in which such a decree is used as evi¬ 
dence against him, that it was obtained by 
fraud, {e) A party to a suit may, as defendant 
in a seoond suit, impeach a decree inter partes 
proved against him in the second suit, without 
being affected by limitation. RAJIB PANDA 

v. Lakhan Sendh Mahapatra, 27 C. 11 = 3 
C.W.N. 660. [F., 23 M. 216, R., 24 A. 242 = 

A.W.N. 1902, 38, 26 A. 272=A.W.N. 1904, 25, 
30 C. 369 = 7 C.W.N. 359; D.; 10 C.W.N. 
422.] 

(26) — Various acts of fraud and mal adminis¬ 
tration re : moveable and immoveable property — 
Multifariousness. — An administration suit is not 
rendered bad for multifariousness by the faot 
that, in such a suit, various acts of fraud and mal 
administration, both with regard to moveable 
and immoveable property, are complained of 
and eonght to be redressed. The various acts 
complained of do not form separate causes of 

C. IV—47 


—4.—Pleadings as to Fraud — continued. 

aotion. NlSTARINI DASSI v. NUNDOO LABE 
BOSE, 26 C. 891 = 3 C.W.N. 670. [ Affirmed , 

30 C. 369 = 7 C.W.N, 353, 33 C. 180, P C. = 2 
C.L.J. 189 = 9 C.W.N. 961,] 

(27) — Execution of decree — Civ . Pro . Code, 
1882, s. 283— Suit by attaching creditor for 
declaration that property is liable to attachment 
—Plea that decree was collusive, whether main¬ 
tainable .—The question in this case was whether 
the defendant in a suit brought by the attaching 
creditor under s. 283 of the Civ. Pro. Code, 
1882, oan resist the suit, at the outset, by 
impeaching the decree as a colourable one and 
made in a sham proceeding in Court. Held, 
that suoh a deoree oan doubtless be impeached 
by a stranger to it, when it prejudices a party 
to a suit on the merits, as in the case of a 
judgment in rem which determines thestatusoi 
one of the parties ; or again by a purchaser for 
value, where it is sought to use it as a shield to 
a sham mortgage or purchase of an earlier date ; 
bub the object of a suit brought under s. 283 of 
the Code being simply to determine whether 
the property oan be taken in execution as 
belonging to the judgment-debtor, the question 
cn tbe merits is not affected by the decree, and 
to allow the claimant to deny the plaintiff’s 
right to bring the suit, by impeaching the 
decree which tbe latter is seeking to execute as 
collusive, would be to add to the difficulties 
(already very great) of judgment-creditors in 
enforcing their decrees, by affording additional 
encouragement to collusive resistance by judg¬ 
ment-debtors and third parties. GUEIBAI v, 
JAGANNATH GALVANKAR, 10 B. 659. [Diss., 
17 M. 389.] 

(28) — Suit for possession of land based on sale 
—Plea that sale was a sham transaction — 
Defrauding of creditors — Validity of plea — 
Rights of vendor, —The plaintiff as vendee of the 
land in dispute from the defendant under a regis¬ 
tered sale-deed, dated 10th Nov., 1876, sued for 
possession, and alleged that subsequent to the 
sale, the vendor had dispossessed him. The 
latter contended that ho executed the sale 
merely for the purpose of screening tbe property 
from the reach of his creditors, that he received 
no consideration therefor and that the transac¬ 
tion was a sham and a fraudulent one. Held, 
that it was competent to the defendant to raise 
that plea and that it was open to him to defend 
his possession by showing that the real transac¬ 
tion between the plaintiff and himself was to 
defraud .whether a third party or his defendant’s 
creditors generally. BABAJI v. KRISHNA, 18 

B. 372. [Not F., 5 N.L.R. 146 ; Rel. on, 8 O. 

C. 278 ; R. t 1 O.C. 188, 23 B. 406, U.B.R. 
1897—1901. Vol. II, 544, 8 C.W.N. 620, 83 C. 
967 = 10 C.W.N. 650 = 4 C.L.J. 22, 109 P.L.R. 
1908 = 3 P.R. 906 ; D., 23 C. 962, Note.] 

(29) — Plaint allegation of fraud—Burden of 
proof. —Where a decree-holder, in a suit to 
establish his claim to certain property as that 
of his judgment-debtor, alleges that the deed of 
sale oonveying it to defendant was fraudulently 
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-4.—Pleadings as to Fraud— continued, 

executed held that plaintiff was bound to prove 
the fraud. LABBA ROODRO PERSHAD v. 

Benode ram Sein, 10 W.R. 321. 

(30) — Sale — Fraudulent concealment of in¬ 
cumbrance — Allegation to be proved. — A plain¬ 
tiff starting such a case as that, in purchasing 
certain property, the knowledge of an exist¬ 
ing encumbrance was fraudulently withheld, 
should tender himself as a .witness and pledge 
his oath to the truth of the allegation. DUB- 
BIR SINGH v. SHITAB LALL, 15 W.R. 338. 

(31) — A party cannot be relieved against the 
effects of the fraud of his ancestor. —A party 
succeeding to the possession of property cannot 
ask the assistance of the Court to rectify a 
fraudulent transfer effected by his predecessor, 
GOPAR NARAIN v. Gunga PERSHAD Sahee, 
19 W.R. 270. 

(32) — Pleading one's own fraud. — Where 

plaintiff and defendant, by their joint fraud, 
enter into a transaction against a third person 
they cannot be allowed to set up the fraud as 
against suoh third person ; but, if by the pre¬ 
paration of the joint fraud, one of the parties 
to the fraud were to gain an undue advantage 
over the other, the latter can be allowed to 
plead that he and the former entered into the 
fraudulent transaction with the objeot of de¬ 
frauding a third person. JlWAN 8INGH v. 
JORA, 25 P R. 1905 = 65 P.L.R. 1905. (61 P. 

R. 1895, R.) 

(33) — Plea of fraud by defendant — Innocent 
person not affected—Plaintiff not to take advan¬ 
tage of his own fraud. —Where a plea of fraud 
is set up for the defence, not against an inno¬ 
cent person, but against a party to the fraud 
the maxim in pari delicto potior est conditio dc- 
fendentis applies. Not for the sake of defend¬ 
ant, but on grounds of public policy, the Courts 
will not assist the plaintiff in such a case. 
JANARDAN DAMODAR NAICK v. PAIKANRARA, 

7 C.P.L.R. 50. (1 C.P.L.R. 165, 11 B.708, D.) 

[F., 5 N.L.R. 146.] 

(34) — Allegation of fraud—General allega¬ 
tions. —When fraud is charged against the defen¬ 
dant, it is an acknowledged rule of pleading 
that the plaintiff must set forth the particulars 
of the fraud which he alleges. With regard to 
fraud, general allegations however strong may 
be the words in which they are stated, are 
insufficient even to amount to an averment of 
fraud of whioh any Court ought to take notice. 

Ganga Narain Gupta v. Tiruckram Chow- 
DHRY, 13 C. 533, P.C. = 15 I. A. 119 = 5 Sar. 
168. [F., 18 B. 144, 19 B. 593 ; R. t 91 W.R. 

1893, 1 O.O. 262, 5 C.W ( N. 91, 3 B.L.R. 100, 2 
N.L.R. 49.] 

(35) — Claim on allegation of fraud —Where a 
party to a suit bases his claim on an allegation 
of fraud he risks success with the charge. 
HURRO MONEE DOSSEA v. ONOOKOOR OHUN- 

deb Mookerjee, 8 W.R. 461. 

(36 ) —Benami sale by husband to wife—Fraud 
on creditors—Suit by wife for confirmation of 
possession.—A wife who has purchased oertain . 


Fraud —continued. 
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property from her husband not in her own 
name but in the name of another, with intent 
to defeat her husband's creditors, is not entitl¬ 
ed to sue for confirmation of possession of 
that property. BHOWANEE PERSHAD v. 
OHEEDUN, 5 W.R. 177. 

(37) — Connivance by mother in favour of 
dauahter—Attachment cf property by daughter's 
creditors—Rejection of claim by mother—Suit 
to set aside order —Fraud—Burden of proof .— 
A mother conveyed her property in favour of 
her daughter. A creditor of the daughter 
attached the property in execution of a deoree 
obtained against her. The mother put in a 
claim petition alleging that she was the real 
owner of the property and that it wae placed 
in the daughter’s name for fear of her creditors. 
On the claim being dismissed, she filed a regu¬ 
lar suit, alleging that the attachment was in 
pursuance of a deoree obtained collusively to 
defraud her of her property. Held that the 
mother could not be permitted to set up her own 
fraud and seek to obtain a re-oonveyance of the 
property on that ground. Held also that the 
burden of proving that the defendant’s decree 
was obtained collusively and fraudulently in 
order to deprive her of the possession of the pro¬ 
perty lay on the mother. KESHUB CHUNDER 
8EIN v, VYASMONEE DOSSIA, 7 W. R. 118. 
[R., 33 C. 967 = 10 C.W.N. 650 = 4 C. L.J. 22.] 

(38) — Fraud, suit founded on admission of — 

Plaintiff whether could seek protection from 
consequences of his fraud. —The defendant in 
this special appeal contended that the plain¬ 
tiff’s case whioh rested on an admission of 
fraud and asked protection from the conse¬ 
quence of suoh faud. ought to have been dis¬ 
missed. The High Court held that the conten 
tion was thoroughly well-founded. Courts of 
justice are designed for the protection of honest 
suitors and for the enforcement of just claims. 
They are not available as machinery to aid in 
the carrying out of schemes of fraud. It is 
quite right that parties should know, in making 
secret arrangements in regard to their property 
for fraudulent purposes, such as defeating their 
creditors, thet they are entering on a dangerous 
course and that they must not expect the 
assistance oi the Court to extricate them from 
the difficulties in which their own improbity 
has placed them. AROKSOONDRY GOOPTO v. 
HORO LAB ROY, 6 W.R. 287. [F., 13 W.R. 

07; R. t 7 C.P.L.R. 52, 27 C. 231, 33 G 967, 

= 10 C.W.N. 650 = 4 C.L.J.t22.] 

See ADMISSION— Miscebbaneous, 20 W.R. 

112 . 

See Estopper—Statements and Pbead- 
INGS, 25 W.R. 40. 

See Pre-emption—Generad, l O.O. 262. 

See Specific Rebibf act, 187 ? ss. 21 
39, U.B.R. 1997—1901, Vol. II. 644. 

See Transfer on civib cases, 25 W. R. 
219. 
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(1 )—Compromise after decree induced by 
fraud , separate suit not mauitainable to question 
— Civ• Pro. Cede (Act X of 1877), s. 244— 
Act XXITI of 1861, s. 11— Judgment or order 
obtained by fraud, competency of Court to vacate. 
—It is always competent to any Court to 
vacate any judgment or order, if it be proved 
that such judgment or order was obtained by 
manifest fraud ; and, in the cape of orders 
made in execution, e. llof Act XXIII of 1861 
excludes all other remedy. 8o where a plain¬ 
tiff in execution proceedings, alleged fraud in 
respeot of a compromise entered into by the 
parties subsequent to the decree, the Court 
should not refer him to a separate suit for the 
purpose on the ground that it was not compe¬ 
tent to the Court to interfere, in the execution 
proceedings, with the order on the compromise. 
PARANJPE v. KANADE, 6 B. 148. 

468, L.B.R. 1898—1900, 639 ; R., 11 C. 376, 17 
C. 769, 19 M. 230 = 6 M.L.J. 218, 12 C.P.L.R. 
82.] 

• (2) — Execution — Fraud and forgery — Inquiry 
—Direct application —S. 11, Act XXI11 of 
1861.—An applicant desiring an inquiry into 
oharges of fraud and forgery should apply 
directly for that purpose. Where the question 
raised goes behind the decree, it cannot be gone 
into under a. II, Act XXIII of 1861, which 
implied the existence of the decree. HEMMO 

Moyee Dayee v. R. Watson and Co., 
14 W.R. 299. [£>., 22 B. 267, 3 C.L.J. 158.] 

(3) —Setting aside decree obtained by fraud 
— Procedure.—'Eo set aside a decree obtained 
by fraud, the proper course is to apply to the j 
Court which passed it, either within the time 
specified in Act VIII of 1859, or at any time 
(so that it be done with due diligence), for a 
review and alteration ofifche judgment. While 
none but a Court of appeal can interfere with 
the decree of a Court of competent jurisdiction, 
yet if the decree has been obtained by fraud, it 
shall avail nothing for or against the parties 
affected by it even in another Court. MEWA 

Ladd Thakoor v. Bhujhun Jha, 22 W.R, 
213. 

t 

(4) — Suit to set aside a decree , on the ground 
of—Personal service not affected—Conduct of 
plaintiff. —The mere faot that personal service 

• of summons has not been effected on a defend¬ 
ant would not make the ex parte deoree obtain¬ 
ed against him, abortive. But where the non- ■ 
service is due to the fraudulent eonduot of the j 
plaintiff and others aoting with him the deoree 
may be set aside as fraudulent. TlKA RAM v. 
Doudat. 7 A.L.J. 74 = 4 Ind. Cas. 396 = 32 A. 
143. (21 C. 619, F.) 

(5) Plea of — Party to a fraud — Estate con¬ 
veyed to a benamidar—Plaintiff not entitled to 
rely upon his fraud—Defendant not entitled to 
rely upon his fraud in defence. —When a fraud 
has been oarried into effect, a party to it can¬ 
not, as plaintiff, plead the fraud to vitiate the 
transaction, Nor is it open to him, as defend¬ 
ant, to plead hia own fraud as an effective 


answer to a claim to immoveable property con¬ 
veyed by him to a benamidar. SHIDDINGAPPA 

v. Hirasa, 9 Bom. L.R. 342 = 31 B. 405. 


(6 )—Plaintiff pleading—Civil Court , juris¬ 
diction of — Civ. Pro. Code , s. 11.—The appel¬ 
lant brought a suit against the respondent 
for a declaration that a mortgage-deed exe¬ 
cuted by him in the latter’s favour waa 
null and void on the ground that the con¬ 
sideration recited therein had not in faot pass¬ 
ed and that the deed had been executed solely 
with intent to defraud the appellant’s minor 
brother. The lower appellate Court, without 
going into the merits of the oase, dismissed it 
on the ground that, in view of the statement 
of the appellant, who pleaded his own fraud, 
the suit was not maintainable. Held , that the 
suit, as brought, being clearly cognisable by 
the Civil Courts under s. 11 of Civ. Pro. Code, 
the lower appellate Court ought to have decid¬ 
ed it on the merits. THAKUR HANUMAN 
Singh v. Radhe Lad, 8 O.C. 278. 


(7 )—Colourable and collusive transaction be¬ 
tween two parties—For defrauding a third 
party—Decree upholding transaction as valid 
— Effect of decree upon subsequent sicit between 
same parties—Party precluded from setting up 
his own fraud—Public policy —Res judicata— 
Estoppel—Compassing object of the fraud un¬ 
necessary .—Where two parties enter into a 
sham transaction with a fraudulent intention, 
and such sham is kept up by one of the parties, 
in a 3 uit between them and a third party, the 
action of suoh party is none the less fraudulent 
and collusive, even though, as the result of 
that suit, the fraudulent transaction hae not 
benefited the other party. And where a deoree 
is passed in suoh suit, upholding the transac¬ 
tion as valid and binding, the party cannot 
subsequently be allowed to allege his own fraud 
for the purpose of escaping from the conse¬ 
quence of the decree thus fraudulently and 
oollusivelv obtained. (10 M. 17. 18 M. 378, 20 
M. 326, F. ; 35 C. 651, D.) Per Miller , J . 
Where the decree of a Court has been passed, 
upholding a certain transaction between the 
parties to a suit, neither party will be after¬ 
wards allowed to say that the deoree was the 
result of a collusive arrangement arrived at by 
them in order to carry out a scheme of fraud, 
and that it should therefore be treated as a 
nullity, and the state of things which existed 
previously to the passing of suoh deoree be 
restored .—(Per Abdur Rahim, J.) The decree 
in the last case is regarded as a subsisting and 
effectual decree, so that the question covered 
by it is treated as res judicata.—(Per Abdtir 
Rahim . J.) Also, where two persons have com¬ 
bined to defraud a third person and succeeded 
in their effort, without obtaining a decree of 
the Court, the Court will not permit one of the 
parties to show that the transaction between 
him and the other party to the fraud was not 
really what it purported to be, and that it does 
not therefore bind him. In this oase the Court 
refuses on grounds of public policy to help a 
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man who by his act has imposed upon another, 
to get rid of the consequences of that act against 
himself. (11 B. 70S, 18 M. 378, 20 M. 326, R.) 
— (Per Abdur Rahim , J.) Even where there 
was no actual necessity in the suit for pro¬ 
pounding the nominal and colorable nature of 
the transaction, still the putting the contri¬ 
vance into use, with a view to effectuate the 
fraud, is sufficient to estop the party from 
setting up the shamness of the transaction.— 
(Per Abdur Rahim , J.) The effect of an ap¬ 
parent transaction, generally,— and especially 
when suoh transaction has been confirmed by 
the decree of a Court, — cannot be got over by 
showing that the real transaction was some¬ 
thing different. — (Per Abdur Rahim , J.) 

KONDETI KANNA RAO v. LOLLA Ndkamma, 
4 M.L.T. 331. (27 M. 28, D .) 

(8) —Onus probandi —Mortgage suit — Fraud 
— Collusion .—In a suit on a mortgage, where 
collusion and fraud is pleaded by a subsequent 
auction-purchaser of the mortgaged property, 
the cyius is upon the plaintiff to prove that the 
transaction was prefectly genuine and free 
from the taint of fraud. SniB NARAIN PAHARI 

v. Shankar Panigrahi, 5 C.W.N. 403. (6 

C. 268, R. d: Expl.; 24 C. 62, D ) [fl.,6C. 

L.J. 659 = 3 M.L.T. 38.] 

(9) — Civ. Pro. Code, Act XIV of 1882, s. 17 — 

Suit to nullify decree obtained by fraud — Juris¬ 
diction of Court —Where a suit was instituted 
at Cawnpore to have a decree of a Court in 
Caloutta declared to bo null and void as against 
the plaintiff, on the ground that it was obtain¬ 
ed by fraud and collusion by the trustees of the 
Will of the plaintiff’s adoptive father, held that 
the Court had jurisdiction (1) since the decree, 
though of a Calcutta Court, was sought to be 
executed against the property of the estate whioh 
lay within the jurisdiction of the Cawnpore 
Court which fact constituted a part of the 
plaintiff’s cause of aotion ; and (2) since it is 
competent for every Court, whether superior or 
inferior, to treat as a nullity any decree of any 
tribunal it was established that it was obtained 
by fraud and collusion. BanKI BEHARI Lal 
v. POKHE RAM, 23 A. 48 = A.W,N. 1902, 179. 
(26 C. 891, 13 B.L.R. 91,4 C.L.R. 3G6, D .) 
[R., 29 A. 418 = A.W.N. 1907, 11*2 = 4 A.L.J. 

392.] 

(10) —Obtaining of property or of any benefit 

through undue influence .— The obtaining of 
property or of any benefit through the undue 
and unoonscious abuse of influence by a person, 
in whom trust and confidence are placed, has 
always been treated as a fraud of the gravest 
character. NlSTARINI DASSI v. NUNDO LAKE 
BOSE, 30 C. 369 = 7 C.W,N. 353. ( Mixoyi v. 

Payne , 1873, L.R. 8 Ch. App. 881, F.) [ Affir ., 

33 C. 180. P.C. = 9 C.W.N. 961 = 2 C.L.J. 183 
= 7 Bom. L.R. 887 = 15 M.L.J. 331 = 32 I.A. 
193, 1 S.L.R. 160.] 

(11) —Fraud of the decree-holder—Fraud on 
Court—Minor defendant taking objection on 
attaining .majority *—Where a decree-holder 
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keeps back from the knowledge of the Court a 
fact which, if disclosed, would have the effeot 
of the Court rejecting the application on the 
ground of limitation, he is guilty of fraud prac¬ 
tised on the Court. Where such fraud was prac¬ 
tised and execution taken against a minor 
judgment-debtor who was represented by guar¬ 
dian, the minor, on attaining majority, is 
competent to raise the objection of limitation. 

Bholanand Jha v. Padmanund Singh, 6 
C.W.N. 348. 

(12) — Suit for contribution — S. 70, Contract 
Act — 1 Ex turpi causa non oritur actio ’— S. 65, 
Lcmd Revenue Act—Claim not collected with 
land revenue. — The revenue of a certain village 
was assigned to two Jagirdhars one of whom 
died subsequently. The fact of his death was 
concealed and the revenue whioh lapsed to the 
Government remained unpaid for a long time. 
Then the whole was recovered from the plaintiff. 
The plaintiff being a joint proprietor with the 
defendant sued the latter in contribution for a 
moiety of the amount paid by him. Held , that 
the suit will lie and the principle of ‘ ex turpi 
causa non oritur actio ’ will not apply as the 
obligation against the defendant had arisen by 
his having lawfully paid the money on defend¬ 
ant’s account not intending to do so gratuito¬ 
usly. S. 65 (6) of Act XXXIII of 1871 does 
not bar a suit like the above which is merely 
one between two joint proprietors for contribu¬ 
tion arising out of relations resembling those 
created by contract. It cannot be said to have 
arisen out of or connected with the collection of 
land revenue as there is no arrear of land 
revenue after it was fully paid by the plaintiff. 

Mohar Singh v. Sher Singh, 42 P.R. 1883. 

[Cited cC F. t 54 P.R. 1885; F ., 123 P.R. 1883.] 

(13) —Suit— Fraudulent institution of. —The 
dismissal of a suit fraudulently instituted in a 
person’s name without taking any evidence on 
the subjeot and not even examining the party 
or his pleader in Court, was held to be proper. 
MUSSUMAT OOOEJEHAN V. MUSSUMAT 
BUNNO. 1 Agra 252. 

(14) — Charge of fraud — Will-Costs. —Charges 
of fraud, forgery, and perjury, having been 
made by the respondents against the appellant, 
the party who propounded the will, costs of 
the Court in India, and upon appeal to England 
were, upon the reversal of the decree of the 
Suader Court, ordered to be paid by the respond¬ 
ents. Nana Nurain Rao v. Huree Punt 
BHAO, 9 M.I A. 96. 

(15 ) —Charge of framed against minor.—A 
charge of fraud against a minor, that, at the 
time of the mortgage, he falsely represented 
himself to be competent to contract, must be 
very striotly proved. RAJ COOMABY DASSEE 
v. PREO MADHUB NUNDY, 1 C,W.N. 453. 

(16) — Civ. Pro. Code , 1882, s. 108 —Ex parte 
decree , Dismissal of application to set aside 
Suit to set the decree aside on the ground of fraud 
Maintainability o/.—An application made by 
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the present plaintiff under e. 108 of the Civ. 

- Pro. Code, to set aside an ex parte decree ob¬ 
tained against him by the defendant was dis¬ 
missed on the ground of limitation. He there¬ 
upon brought the present suit for a declaration 
that the ex parte decree and the proceedings 
relating to it were Dull and void as having 
been obtained by the exercise of fraud. The 
decree of the Court of first instance dismissing 
the suit as not maintainable was set aside by 
the lower appellate Court and the High Court 
agreed with the latter for the reason that the 
application under s. 108 had never been heard 
on the merits and that the special grounds for 
the present suit were never considered by tbe 

Court. Dwarka Prasad v. Lachhomandas, 
21 A. 289 = A.W.N. 1899, 67. [R. t A.W.N. 1902, 
187.] 

(17) — Fraudulent concealment — Registration 
— Notice .—The principle that registration 
amounts to notice to all subsequent purchasers 
of the same property is not applicable to a case 
where there has been a fraudulent conceal¬ 
ment by a judgment-creditor of the extent of 
his judgment-debtor’s interest in the property 
brought by the judgment-creditor to sale in 
execution of a decree obtained by the latter 
against the former. AGARCHAND GUMAR 
CHAND v. RAKHMA HANMANT, 12 B. 678. 
[R., 20 B. 290.] 

(18) — Civ . Pro • Code , 1659, s. 7 — Subse¬ 
quent cause of action consequent on discovery of 
fraud .—Where plaintiff sued for and obtained 
a decree for a declaration of his right to a share 
in a mortgage-debt, held , that s. 7, Civ. Pro. 
Code, was no bar to a subsequent suit by him 
for the recovery of his share of tho amount due 
under the mortgage, afterwards discovered to 
have been fraudulently received by the same 
defendant prior to the first suit. LACHMAN 
SINGH v. 8 AN WAD SINGH, 1 A. 543. (N.W.P. 
1871, 27, R.) 

(19) — Act X of 1859— Accounts of agent — 

Fraud — Limitation. —S. 33 of Act X of 1859 
does not provide that an aotion od the ground 
of fraud in the accounts of an agent should be 
brought within a year of the time when tbe 
accounts may be offered or produced or might 
have been taken over by the plaintiff, or within 
a year from any time at which, with proper 
diligence, it might be supposed that the plain-, 
tiff might have discovered tho fraud oomplained 
of. The suit must bo brought within a year from 
tbe time that the fraud comes to the knowledge 
of the plaintiff. HUREE MOHUN GOOHOO v. 
ANUND CHUNDER MOOKERJEE, 3 W.R. Act 
X, Rul. 63. [ R. t 20 C. 425.] 

Purchaser of occupancy holding—Re-pur¬ 
chase by him in exeoution of rent deoroe— 
Annulment of encumbrance — No fraud— See 

BEN. ACT VIII op 1885, BS. 166, 167, 12 

C.W.N. 114. 

Can never be assumed, but must be proved— 
See PUN. ACT XVIIl OF 1884, s. 70 (a), 143 
3?.W.R. 1908. 
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Allegations of fraud must be specific—General 
allegations insufficient —See AUCTION SALE, 

13 C.W.N. 87 = 36 C. 134 = 1 Ind. Cas. 784. 

• • 

Fraudulent deoree — Effect — Nullity — 
Remedy against such decree —See CIV. FRO. 
CODE, 1908, as. 47, 158, 7 Ind. Cas. 11. 

Decree whether fraudulent—Point of law— 
Second appeal— See GlV. PRO. CODE, 1908, 
s. 100, 5 Ind. Cas. 398. 

In decree and in exeoution proceedings— 
Remedy— S(e Civ. Pro. CODE, 1908, O. IX 

r. 13, s. 47, O. XXI, r. 90, s. 99, 5 C.L.J. 328. 

See Civ. Pro. Code, 1903, O. XXI, rr. 10, 
21, s. 48, 6 M. 365. 

Fraud of judgment-debtor—Prevention of 
execution—Fresh period of limitation— See 
CIV. PRO. CODE, 190S, O. XXI, rr. 10, 21, 

s. 48, 22 M. 320 = 8 M.L.J. 79. 

Burden of proof — S. 110, Evidence Act— See 
Civ. PRO. CODE, 1908, O. XXI, rr. 58, 63, 
U.B.R. 1904, 4ih Qr., Civ. Pro. 8. 

A party who has perpetuated a, cannot be 
allowed to take advantage of it— See Civ. 
PRO. CODE, 1908, O. XXI, r. 62, 2 C.L.J. 
599. 

In execution sale—Nature of proof of— Onus 
of —Inadequacy of price and arrangement be¬ 
tween persons uot to bid against each other— 
Effect — See Civ. PRO. CODE, 1909,0. XXI, 
r. 90, 150 P.W R. 1909. 

Fraudulent alteration of document, effect of 

— English Law how far applicable in mofu3sil 

— See Contract— alteration of con¬ 
tracts, 9 M. 399, F.B. 

Puffing statements, if fraudulent — See 
Copyright, 12 C.W.N. 753 = 35 C. 463. 

See Decree—Decree, Form of, 2 Ind- 
Jur. N.S. 205. 

Judgment in personam —Who can set aside 
on ground of— See DECREE— MISCELLA¬ 
NEOUS, 8 Ind. Cas. 614. 

See Estoppel— Estoppel by deeds, 
ETC., 7 B. 78 = P.J. 1881, 182. 

Silenoe is—When there is duty to speak —See 
Evidence act, 1872, s. 115, l C.L.J. 23 = 32 
C. 357. P.C. 

Ex parte decree, setting aside of—Fraud — 
Bona fide belief as to defendant’s residence— 
See EX PARTE DECREE, 8 Ind. Cas. 599. 

Hindu Law—Release by widow, of her 
olaims on her husband’s estate—Suit to set 
aside release— Duress— Coercion — Fraud — 
Undue influence —See HINDU LAW—ALIENA¬ 
TION, 8 M. 304. 

Suit to set aside deoree on ground of fraud 
—No further relief claimed —See JURISDIC¬ 
TION-GENERAL, A.W.N. 1907, 112 = 4 A.L.J. 
392 = 29 A. 418. 
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Whether deoree of superior Court can be de¬ 
clared void by inferior Court on ground of 
fraud— See JURISDICTION — - GENERAL, 11 
C.W.N. 579. 

Fraud— Setting aside decree of another Court 
—Jurisdiction — See JURISDICTION-— GENE¬ 
RAL, 5 Ind. Cas. 643 = 14 C.W.N. 695 = 11 
C.L.D. 636, 

Letters of Administration obtained by fraud 
—Efiect on position of such administrator— 
Validity of receipts granted by him for all 
moneys received by him as such — See 

Letters of administration, 12 C.W.N. 
802, P.C. =35 C. 955 = 35 I.A. 109=14 Bur. 
L.R. 197 = 4 M.L.T. 21-1S M.L.J. S67 = 10 
Bom. L.R. 648 = 8 C.L.J. 94, 

Efiect of —Limitation — See LIMITATION 
ACT, 1909, ss. 14, 18, 6 Ind. Cas. 154. 

Knowledge of fraud—Burden of proof— See 

Limitation act, 1909, arts. 10, 120 , a.W.n, 
1905, S3 = 2 A.L.J. 350 = 27 A. 540. 

Sea Lis pendens, 14 P.R. 1S66, 21 P.R. 
1875, 86 P. R. 1879. 

Plaintiffs failure to prove his case of fraud— 
Whether he can be permitted to support, case on 
diflerent ground—-See MORTGAGE—-GENERAL, 
5 C.L.J. 653. 

Rent-decree tainted with—Purchase by land¬ 
lord of tenant’s bolding in execution of decree 
—Efiect of deoree and sale on a prior mortgage 
lien created by tenant on his bolding— See 

Mortgage-Sale of Mortgaged pro¬ 
perty, 32 C. 283. 

Pardanasbin lady—Deed of gift—Allegation 

of—See Pardanashin Women, 3 M. 215. 

By co-partner while aoting on his own 
separate accouut ana not as firm’s agent— 
Whether such fraud imputable to firm — See 
Partnership—General, 12 C.W.N. 716. 

Plaintiffs case resting solely on— Fraud 
negatived —Case on mistake whether allowable 
— See PLEADINGS, 6 lua. Cas. 472 = 12 C.L.J. 
70 = 37 C. 856. 

See Registration act, 1908, ss. 49, 50, 

8 M. 167. 

Eresh suit to set aside ex parte deoree on 
ground of fraud — See RIGHT OF SUIT— 
FRESH SUITS, 29 c. 395, P. C. = 29 I.A. 99 = 6 
C.W.N. 473. 

Order absolute for foreclosure obtained by 
fraud—Suit to set aside order, maintainability 
Of— See RIGHT OF SUIT—ORDERS, SUITS TO 
SET ASIDE, 12 C P.L.R. 82. 

See RIGHT OF SUIT—REGISTRATION OF 
NAME, 6 W.R. 179. 

hen revenue-sale brought about by—cannot 
be set aside—Innocent and bona fide purchasers 

_ Equitable relief, grant of— See SALE—SALE 

“FOR ARREARS OF REVENUE AND CESS— 
GENERAL, 32 C. 1H = 8 C.W.N. 757. 


Fra ud— concluded. 

-5.—Miscellaneous— concluded . 

In execution scle—Waiver— See 8ALE—SALE 
IN EXECUTION OF DECREE—GENERAL, 6 

C.L.J. 111. 

Setting aside sale on ground of material 
irregularity — Non-disclosure amounting to 
fraud —See 8ALE—SALE IN EXECUTION OF 
DECREE—SETTING ASIDE SALE, 19 M. 315. 

Suit for declaration that decree was fraudu¬ 
lent—Further relief—See SPECIFIC RELIEF 
ACT, 1877, s. 42, 8 C.L.J. 485. 

Oral sale of land followed by unregistered 
sale-deed—Registered conveyance by defendant 
to plaintiff to defraud and defeat the third 
person’s prior title under—Plaintiff concerned 
in the fraud and in pari delicto with the defen¬ 
dant— not entitled to any relief against the de¬ 
fendant—See Trusts act, 1882, s. 84, 15 M. 
L.J. 473 = 29 M. 72. 

See VENDOR AND PURCHASER—MISCELLA¬ 
NEOUS, 9 M. 89. 

See Voluntary Conveyance, 17 C.P.L.R. 
24. 

Fraudulent Decree. 

See Fraud. 

(1 )—Suit for possession of house—Allegation 
that defendant became owner of house under a 
fraudulent decree—Special prayer to set aside 
the decree not made—General prayer for any 
other relief—Maintainability of suit — Pleadings . 
— Plaintiff sued for possession of a house, which 
he purchased in execution of a deoree obtained 
by him against first defendant and his father, 
and from which he was dispossessed by order ot 
Court on the application of fifth defendant who 
purchased the same house UDder a mortgage 
deoree. Plaintiff alleged in his plaint that fifth 
defendant’s deoree was fraudulent and collusive, 
and an issue was framed on that point. Beyond 
praying for possession of the house and such 
other suitable relief as the Court may deem fit 
to grant, the plaintiff did not specifically ask 
for cancellation of the fifth defendant’s deoree. 
The lower Courts dismissed the suits holding 
that it was not maintainable for want of this 
prayer: Held , (1) that the suit was maintain¬ 

able as an issue was framed on the question of 
the fraudulent nature or otherwise of fifth defend¬ 
ant’s deoree, and a finding on that issue in the 
affirmative would justify the setting aside, of 
the decree ; (2) that the relief for cancellation 

t of the fifth defendant’s decree was embodied in 
the general prayer for any suitable relief, and 
| it was competent to the Court to sot the deoree 
aside. PAKKIRI MAHAMAD 8AIB v. SUBRA- 
MANIYA NAICKER, 4 Ind. Cas. 356. 

Fraudulent Preference. 

See DEBTOR AND CREDITOR. 

See Fraud. 

See FRAUDULENT TRANSFER. 

See Insolvency. 

See Transfer of property act, I882 r 

a. 53. fii 

See DEBTOR AND CREDITOR, H B. 666* 
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Fraudulent Transfer. 

See Fraud. 

See Transfer of Property act, 1882, 

b. 59. 

(1) —Fraudulent transfer—Uni air preference 

to one creditor —A transfer of property in favour 
of a creditor for valuable consideration is not 
void, merely because its obvious effect is to 
defeat or delay tbe claim of a less vigilaut 
creditor. MUSSAMAT MUIvANDI KAUR v. 
BUDAKI MAD, 124 P.L R. 1911. (81 P R. 

1903, 94 C. 999 = 6 C.L.J, 410=11 C.W.N. 889, 

-F.) 

(2) — Pie* of benamee in. —Every hindrance 

possible should be placed on the fraudulent 
disposal of property, in order to cheat creditors, 
and, where a person make such a fraudulent 
disposition or a disposition with such a fraudu¬ 
lent intention, the Court should not grant him 
relief, by putting him back into the position 
that he was in, before ha made it. The refusal 
of relief in such cases would tend to restrict 
the practice, as persons will be less prone to 
resort to fraud, for fear of the consequences. 
The protection of the creditor is a much more 
important matter than the granting of relief to 
a person, who has lent himself to fraudulent 
practices, whether the intended fraud has been 
carried into effect or not. No question of 
encouraging fraud on tbe part of tbe benamee 
holder should affect the question in such a case. 
MA LiE v. PO TAIK, 3 L B R. 245. (11 B. 708, 
23 M. 326, F.\ 10 O.W.N. 650. 21 W.R. 422, 

Diss) [R., U.B.R, 1908, 3rd Quarter, Benami 
Transactien 1.] 

(3) — Sale of property to defeat claim of credit¬ 
or — Good faith — Burden of proof —A owed a 
certain sum of money to a creditor. When the 
latter was pressing for payment, the debtor 
executed a deed of sale of certain immoveable 
property to bis brother. Subsequently, tbe 
creditor sued the debtor, obtained a deoree and 
sued for a declaration, that the property in 
question was the property of his debtor alleging 
that the sale was a fraudulent and collusive 
one, in order to defeat the plaintiff’s realising 
his debt. Held, the ciroumstanoe of the case 
showed that the debtor placed the property, by 
means of the sale, beyond the reach o! his 
creditors, and that it was fraudulent. Held, 
also, the burden of proving that he brought the 
property, in good faith and for valuable con¬ 
sideration lay upon him. THE DWE v. A.B.V. 
R.8. ADDAQAPPA CHETTY, 4 L. B.R. 211. 
(25 B. 202. R.\ 5 Bom. L.R. 142, I',) 

(4) — Fraudulent transfer — Evidence— Onus— 
Mere living of the transferor and transferee to¬ 
gether for two years before the execution of the 
deed does not give rise to a presumplioyx of fraud. 
—Where a Muhammadan wife sued for a declar¬ 
ation that a certain transfer made by her 
husband in favour of his second wife, was fraud¬ 
ulently made to defeat her claim for dower ; 
Held, that the burden of proof that tbe transfer 
was fraudulent lay on the plaintiff. The mere 
tact that the husband and the second wife did 
Wve together peaceably ior two years preceding 


Fraudulent Transfer— continued. 

the date of transfer, did not justify the infer¬ 
ence that the transaction was colourable. 
Musammat Hamidunnisa Bibi v. Musam- 
mat Nazirunnisa Bibi, 1 Ind. Gas. 793 = 6 

A. L.J. 131 = 3 A. 170= 1 Ind. Cai. 883. 

(5) —Fraudulent conveyance — Sale deed in 
fraud of creditors—Suit for recovery of posses¬ 
sion by vendee on—Fraud completed—Whether 
Courts will assist vendee—Applicability of 
maxim in pari delioto potior est conditio defend- 
entis et possidentis —Plea of defendant ( vendor ) 
setting up real facts — Maintainability .—In a 
suit brought to recover possession of a house 
by a vendee who, having failed to obtain posses¬ 
sion under his conveyance, seeks to enforce 
the transaction and it ia found that by means 
of that transaction he intended to commit and 
actually succeeded in committing fraud, held, 
that the vendee cannot be allowed to recover 
possession. It is always open to the defendant 
to defend his possession, by showing that the 
real transaction between himself and the plain¬ 
tiff was one for defeating the defendant’s credi¬ 
tor or otherwise committing fraud. (18 B. 372, 
8 C.W.N. 620, 20 M. 326, 7 O.F.L.R. 50, F.; 
33 O. 551, 11 B. 708, 10 M. 17, 35 C. 551, P.C., 
R.; 31 B. 405, Not F.) The plaintiff, in such 
oases, whether he be the grantor or the grantee 
should not be assisted by the Court, and the 
maxim ‘in pari delicto potior est conditio 
defendants et possidentis ,’ applies. MANIRAM 
v. Ganesh, 5 N.L.R. 146 = 4 Ind. Cas. 233. 
(1 C.P.Li.R. 165, R.) 

(6) — Transfer to secure a debt and transfer to 
hinder realisation of decree — Distinction — 
Fraud, —Where a transferee not only intends 
to secure his own debt by the transfer of pro¬ 
perty from the debtor, but also to prevent a 
deoree-hclder from realising his deoree by 
attaching the property transferred, the transfer 
is fraudulent. MAUNG SAN v. SIT TWAN, 3 L. 

B. R. 195 = 8 Ind. Cas. 953. (34 C. 999, F.\ 5 

M.H.C, 368, R.) 

(7) —Fraudulent conveyance—Debtor selling 
property—Retaining some interest in property 
sold — Evidence — Good faith. —If a debtor 
retains some interest in property sold by him, 
that fact would not in all cases make the 
transaction fraudulent as a matter of law, (34 

C. 999,6 C.L.J. 410, 11 C.W.N. 889, R.) If 
property is sold below its value, on the under¬ 
standing that the seller shall still be entitled 
to occupy it at a low rate of rent, that may be 
strong evidence, and nothing more, that the 
transaction was not made in good faith. 

jagat Chandra sarma v. radha Nath 

CHUCKERBUTTY, 9 Ind. CaB. 623. 

(8) —Fraudulent transfer—Intent to defeat 

one creditor. —Tbe intent, which gives a creditor 
tbe right to have a transfer of immoveable 
property by his debtor avoided, is an intent to 
defeat or delay bis creditors generally, and not 
merely an intent to defeat or delay one parti¬ 
cular creditor. Ma Me Gabe v. MA SAW 
THEIN, 8 Ind. Cas. 1203. (3 L.B.R. 188, U. 

B.R. 1904—1906, C.P.O. 8, F.) 
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Fraudulent Transfer— concluded . 

See Insolvency—Voluntary convey¬ 
ances AND OTHER ASSIGNMENTSBY DEBTOR, 
2 Ind. Jar. N.8., 142. 

Test of—Effect of consideration—Intent to 
defraud essential— See REGISTRATION ACT, 
1908; s. 28, 7 Ind. Cae. 614. 

Of property— Fraudulent intention never 
carried out—Suit to recover such property— 
Conditions for recovery of such property—Bur¬ 
den of proof— See TRANSFER. 4 N.L.R. 26. 

Freight. 

(1)— Contract — Promise — Breach — Repudia¬ 
tion — Proposal—Statement of intention — Ex¬ 
pression of opinion. —A agreed with B for freight 
for 325 tons of seed, wheat, etc., for June ship¬ 
ment. At the beginning of June, in reply to a 
letter from A, B named a certain ship against 
the engagement and added in the postscript 
that the steamer would be ready to load on or 
about the 12th June, The ship duly arrived, 
but from some unforeseen circumstance was 
not ready to load until the 23rd June. In the 
meantime, on the 18th June, A repudiated the 
contract and shipped his goods by another 
steamer. Held , that the postscript in B’s letter 
was a mere expression of opinion and not a pro¬ 
mise varying the original contract, which gave 
him the whole of June to provide a steamer in. 

Beyts Craig and Co. v. Otto Martin, 16 

B. 389. 

See Bill OE LADING, 5 B. 313, 1 Ind. Jur., 
N.S., 230, Bourke. O.C. 100, Bourke O.C. 171, 
Bourke O.C. 309. 

See Contract — Miscellaneous, 4 

C. W.N. 313. 

S*e Mercantile Law, i Bom. L.R. 319 = 
23 B. 551. 

French Court. 


French Law— concluded, 

long as both are alive, the oommunifcy remains ; 
but upon the death of either, the property is 
divided into two parts, of which one part goes 
to the survivor and the other to the heirs, or to 
donees under a testamentary disposition,”— 
Code Napoleon, Book III, Ch. XI, Translation 
by Richard, p. 382. Where married parties 
held property under the Code Napoleon and one 
of them died, it was held that only one-half of 
the property was chargeable with duty, under 
art. 11 of sch. I of the Court Fees Act, the 
other half being exempted under s. 19-D. In 
the goods of Frouschman, 20 C. 575. [R.,29 

B. 161=6 Bom.L.R. 652, 19 M.L.J. 591.] 


(2) — Unauthorised translation of the Code 
Napoleon — S. 38, Evidence Act , 1882.—An 
unauthorised translation of the Code Napoleon 
is not a work to which reference can be made 
under s. 38, Evidence Act. E. CHRISTIAN v. P. 
J. DELANNE, 26 C. 931 = 3 C.W.N. 614. 


See Foreign Court—Judgment of, 23 
' M. 458 = 10 M.L.J. 39. 


, Fresh Suit. 

See Civ. Pro. Code, 1908, O. XXIII, r. 1. 
See Withdrawal of suit. 

Omission to sue for part of claim—Case 
struck off with liberty to bring fresh suit— 
j Fresh suit including omitted olaim — Act XII 
of 1881 <N.W.P. Rent Act), s. 140— See U.P. 
ACT XII OF 1881, ss. 93 (h), 140, 7 A. 624 = 

I A.W.N. 1885, 129. 

I 

See Civ. Pro. Code, 1859, ss. 226, 229, 
231, 4 A. 131 = A.W.N. 1881. 145. 

Objection to execution disallowed — Fresh 
j suit for possession by objector— See ClV. PRO. 

! CODE, 1908, s. 47, 12 M. 228. 

| Liberty to being a— See RES JUDICATA— 

Matters in issue, 6 Bom. L.R. 594. 


Suit in—No objection taken as to jurisdiction 
—Right of defendant to plead want of jurisdic¬ 
tion after passing of decree— See ESTOPPEL — 

Estoppel by conduct, 8 M.H.C, 14. 

Pledge in British India—Debt due in future 
—Sale of property by a French Court—Right 
of pledgee in sale proceeds—Cause of action— 
See Pledge, 5 M. 330. 

French India. 

Interest of Hindu widow of French India in 
property inherited from her husband—Acquisi¬ 
tion of British Indian domicile by such widow 
—Effect of ohange of demioile of her interest in 
property so acquired by her— See HINDU LAW 
—WIDOW, 24 M. 650 = 11 M.L J. 309. 

French Law. 

(1)— Art. 11, sch. 7, Act VII of 1870 (Court 
Fees)—Property held by married parlies under 
Code Napoleon — Probate —‘ Ad valorem * duty — 
Laio of France. —“ Under the Law of France, 
a husband and wife have an equal interest in 
the property comprised in the community. So 


Fruits. 

(1 )—Fruit growing upon trees — Whether 
moveable or immoveable property—Act XT of 
i 1965 (Moffusil Small Cause Courts ), 5. 6— 
Registration Act , 1877, s. 3. —Fruit growing 
upon trees is moveable property, and a suit for 
damages for the wrongful taking of such fruit 
is one of a nature cognizable by Small Cause 
Court, nasir Khan v. Karamat Khan, 
3 A. 168. [ Cons ., 11 M. 193 ; 5 A. 564, 

F.B.] 

Suit for possession of certain trees—Not 
barred by suit for damages for loss of fruits or 
for declaration of title to such trees— See CIV. 
Pro. Code, 1908, s. 11, 7 C.P.L.R. 63. 

See immoveable Property, 66 P.R. 
1900. 

See JURISDICTION OF CIVIL COURTS, 2 B. 
L.R., App. 19 = 11 W.R. 52. 

Suit for possession of mango trees Adverse 
enjoyment by taking fruits—No easement— 

See Limitation act, 1908, s. 26, art. 144, 
16 B. 353, 
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Fruits— concluded. 

Of a tree severed and removed —Suit for —See 

Small Cause court—Mopussil Juris¬ 
diction op—General, 28 P.R. 1881. 

Landlord and tenant—Suit for— Of trees or 
share of proceeds—See SPECIAL OR SECOND 
APPEAL—8MALL CAUSE COURT SUITS, A. 
W.N. 1885, 299. 

Fruit Trees. 

^ 0 . f •# , / *• a 

See Enhancement of rent—Enhance¬ 
ment, Grounds of, l c.L.R. 549. 

Full Bench. 

Power of, on oases referred to it— See CIV. 
PRO. Code, 1903, s. 17. 12 F.w.R. 1910 = 
5 Ind. Cas. 838 = 59 P.L.R. 1910. 

See Presidency Small Cause Court 

ACT, 1882, s. 37. 21 M. 232. 

Reference to —Junior Judge whether can 
make reference -Sto REFERENCE TO FULL 

Bench, J3.L.R. Sup. Vol. App. 43 = 7 W.R. 277. 

See Review—Reviews after time, 9 W. 
R. 102. 

Full Benoh Decision. 

Appeal—Objection allowed as going to the 
root of the suit, though not taken in memo¬ 
randum of second appeal—Objection in accord¬ 
ance with reversing previous decisions on which 
plaintiff respondent had relied—Costs— See 

Practice and procedure, a.w.N. 1890, 

183. 

Full Bench Rulings. 

(1)— Civ , Pro. Code , s. 623 —Review 0/ judg¬ 
ment — Grounds for admission — Subsequent 
ruling of High Court. — A Court cannot admit 
a review of judgment on the ground that the 
ruling of a Division Bench of the High Court, 
which it had followed in that judgment, wa3 
subsequently overruled by a Full Bench. 
AMBIT LaL V. Madho DAS, 6 A. 292 = A,W. 

N. 1884, 89. [F., U.B.R. 1822—1896, Vol.'ll, 

153 ; £>., 11 C.P.L.R. 41, 124, P.R. 1906 = 97 
P.L.R. 1907.] 

—Preference to Pull Rench — Cross-appeal. 
When a Division Bench refers a auesfcion to 
the Full Bench, the party who is affected by 
the answer of the Full Benoh may, before the 
Privy Council, take exception to the correctness 
of the answer of the Full Bench without filing 
a cross appeal. PHOOLBAS KOONWUR v. 
LALLA JOGESHUR 8 A HOY, 1 C. 226, P.C.=3 
I.A. 7 = 25 W.R. 283 = 3 Sar. 373. 

(3) Circulars of High Courl t Effect of .— A 
circular order of High Court oaunot affect the 
law as laid down by a Full Benoh. GOLOKE- 

MONEY Dabia v. Mohesh Chunder Mosa, 

3 C. 347 = 1 C.L.R. 149. 

(4) —Review of judgment , Ground for — Subse¬ 
quent Full Bench Decision .—Wnere a plaintiff, 
unsuccessful in his first suit before the High 
Court, made an alternative olaim in a second 

O. IV—48 


Full Bench Rulings— concluded . 

suit, and, upon a reference of the question in 
snit, a Full Benoh unanimously decided the 
course taken by the plaintiff in the second suit 
to be wrong and that in the first to be right, the 
High Court would be justified in reversing the 
former judgment on review and carrying into 
effect the decision of the Full Benoh. SONNIEN- 
JOY MULLICK V. DASSMNOEY DASSEE, 
8 C. 700. (7 W.R. 405, 9 W.R. 102, B.L.R., 

8up Vol., 892 = 9 W.R. 181, D.) [F. t 13 B. 
330.] 

(5) — Full Bench ruling , Effect of. —A Full 
Bench Ruling, as it only expounds what the 
law is, must have retrospective as well as 
prospective effeot. JUGROOPA CHOWDHRAIN 
v. BUNWAREE TEWAREE, 20 W.R.£351, F.B. 

(6) — Full Bench ruling , Effect of. —A decree 
declaring a Hindoo female entitled to main¬ 
tenance from her father-in-law was held to 
bind the latter, notwithstanding a later Full 
Benoh Ruling to the effeot that a daughter-in- 
law was not entitled to such maintenance. 

Nund Mohun Chuttoraj v. rohinee 
DEBIA, 22 W.R. 293. 

See Review—Reviews after time, 10 

W.R. 415. 

Full Owner. 

Juristic, definition of—Whether full owner in 
possession can, by his crime or absconding, 
cause forfeiture of reversioner’s interest— See 
Crim. Pro. Code, 1898, ss. 87 and 88, 19 

P.W.R. 1908, F.B. = 18 P.R. 1908 = 156 P.L. 
R. 1908. 

Funds, Police Superannuation. 

See ACT X OF 1869. 

Funda, Provident. 

See ACT IX OF 1897. 

Funeral Ceremonies. 

See Hindu Law—Inheritance, 6 Bom. 
L.R. 1052 = 29 B. 316. 

Caste question—Assistance by fellow members 
of caste—Custom—Refusal to assist at funerals 
—Cause of action — 8uit for damages and 
injunction—Maintainability —See RIGHT OF 

suit— Caste questions, suits concern¬ 
ing, 18 B. 115. 

Funeral Expenses. 

See Negligence, 16 B. 254. 

Future Crops. 

Mortgage of— See MORTGAGE — GENERAL, 

5 Ind. Oas. 373. 

Hypothecation of property to come into 
existence in future — Equity, rule of— See 

Mortgage—Form of mortgages, 10 A. 
133 =»A.W.N. 1888, 35. 

Mortgage of future crops, validity of— See 

Mortgage—Form of Mortgages, 13 C. 
262. 

Are immoveable property— See REGISTRA¬ 
TION ACT, 1877, 5 C.P.L.R. 6. 
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Future Earnings. 


Gambling — concluded. 


Court could compel insolvent to pay part of 
—For liquidating debts—See INSOLVENCY- 
INSOLVENCY under Civ, pro. Code, 19 C. 
730, 

Future Rents. 

Mortgage of—Registration —See REGISTRA¬ 
TION ACT, 1908, ss. 2, 17, 6 Ind. Cas. 504 = 
8 M.L.T. 91 = 20 M.L.J, 966. 

Futare Wages. 

Decree directing payment out of — See 

Decree —Decree, construction of, 4 

M. L.T. 330. 

Gadaba Service Inam. 

8ale of—Publio policy —See INAM, 2 M.W. 

N. 1911, 588. 

Gains of Science. 


holder for value. Held (a) that the defendant 
having won the money by gaming could not be 
treated as having obtained the notes under any 
contract, or for any valuable consideration, and 
that plaintiff was entitled to recover them. 
But if D, while in possession of the notes, had 
passed them away to any person in the ordinary 
course of business in payment of a debt or the 
like, the person taking the money from him 
would not have been bound to make any en¬ 
quiry whatever as to the title of D; ( b) that 
the notes were given to D on trust for a speci¬ 
fic purpose. The papers, if purchased, would 
not have become the property of D, and the 
plaintiff's intention to give D the profits did 
not alter the complexion of the transaction 
and change it from a trust to a loan ; ( c) that 
each party must be made to bear his own costs. 
BULDEO NaRAYAN v. 8CRYMGEOUR, 6 B.L. 
R. 581, [Expl. A AppL 8 C. 91.] 


See Hindu Lav — Joint family, 2M.H.C. 
56, 11 B.L.R. 201, note = 10 W.R. 122, 6 B. 
225, 16 B. 32. 

Gambling. 

See Contract—Illegal contracts. 

See Contract—Wagering contracts. 

See Contract act, 1872, s. 23 . 

(1)— Currency notes entrusted lor specific 
purpose—Notes lost by gam ling — Trover—Loan 
— Bailment — Bona fide holier for value — 
Costs. —A broker D, wbo was a friend of the 
plaintiff, the Calcutta agent of the Oriental 
Bank, and who had been entrusted with money 
on former occasions to buy Company’s papers 
for the plaintiff, represented to the plaintiff 
that there were some Company’s papers for 
sale at the Alipore Court and that, if the plain- j 
tiff gave him a sum of Rs. 13,700, he could get 
the same much cheaper thau if he bought 
them in the market at Calcutta. The plaintiff 
placed in D’s hands 13 currenoy notes of 
Rs. 1,000 each aud 7 of Rs. 100 eaoh on the 
express understanding that it was solely for the 
purpose of enabling him to secure the Com¬ 
pany’s papers at the Alipore Court and that, if j 
the papers were purchased, he, D, was to bring 
them to the plaintiff in lieu oi the Rs. 13,700 
to be advanced by him and that, if the papers 
were nod bought, D was to return the money 
to the plaintiff immediately and without chang¬ 
ing or otherwise dealing with the same. If the 
papers had been bought, the plaintiff would 
either have taken the papers at the most favour¬ 
able market price for the Bank, or have sold 
them and given D the profit in either oase. In¬ 
stead of going to Alipore, D went to a common 
gaming house in Calcutta, hired by the defend¬ 
ant and others for express purpose of procuring 
persons to play there and gambled and lost 
and paid to the defendant some of the notes 
he had received from the plaintiff. In a suit 
by the plaintiff to recover from the defendant 
the notes so entrusted to D on the ground that 
he had entrusted them to D for a specific pur¬ 
pose and that the defendant was not a bona fide l 


Lending money for paying off gambling debt 
— Contract not immoral — See CONTRACT ACT, 
1872. f, 30, 22 A. 452 = A.W.N. 1900, 170. 

See Contract act, 1872, s. 30, 1 L.B.R. 
107. 

See 8TAMP ACT, 1S79, s. 34, L.B.R. 1893 — 
| 19C0, 60. 

Gambling in Litigation. 

See CHAMPERTY. 

See CONTRACT ACT, 1872, s. 23, 11 A. 118 = 
A.W.N. 1389, 72. 

Sale by person out of possession—Misstate¬ 
ment in sale deed as to receipt of consideration 
money — Whether sale tainted on the ground of 

— See Right of suit -- Miscellaneous, 
9 C.W.N. 477 = 8 O C. 155 = 27 A. 271 = 32 I.A. 
113=15 M.L.J. 197. 

Gaming. 

See Contract—wagering contracts. 
See Gambling. 

Ganjam and Yizagapatana Act, Madras. 

See Mad. act XXIV of 1839. 

Ganjam and Vizagapatara Agency Rules. 

(D —Rules XV11T and XX-Disprsal of case by 
Aqent under rule X VUI-Petitionlo High Court 
under Rule XX, whether lies—Civ. Pro. Code 
(Act XIVof 188-1), s. 244 —Application to Agency 
Tracts—Riqht of third party to invoke s. 244 
as a bar to suit- —A petition lies to the High 
Court against an order of the Agent to the Gover¬ 
nor of the Ganjam aDd Vizagapaiam Agenoy 
Traots, uoder Rule XX of the Ganjam and 
Vizagapatam Agenoy Rules even though the 
Agent has acted under Rule XVIII of the rules. 
An order summarily dismissing an appeal is a 
deoree and is open to revision by the High Court, 
8. 244 of the Civ. Pro. Code of 1882, has never 
been in foroe in the Agenoy traots. A person, 
whose claim has been upheld in exeoution pro¬ 
ceedings, is not a party to the suit in whioh the 
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Ganjani and Yizagapata 

— concluded . 


Agency ftalei 


execution proceedings took place and has no 
right to invoke the aid of s. 244, Civ. Pro. 
Code, 18S2, as a bar to the plaintiffs olaim. 

Venkatarama Deo v. raghunatha Patro, 
10 M L T. 261. (16 M. 229, Not Appr .) 

(2) —Rule 20— See LIMITATION ACT, 1908. 
art. 14, 17 M.L.J. 147 = 30 M. 280 = 2 M.L.T. 
195. 

(3) — Rule *20 —See No. 1, supra. 

Gaondara. 

See Jurisdiction of revenue Courts, 
5 N.W.P. 40. 

Gaontia. 

Transfer and re-transfer of tenant right in 
Sambalpur Distriot — Family arrangement— 
Right of Gaontia to interfere— See TRANSFER 
OF PROPERTY. 12 C.P.L.R. 152. 


Garnishee Proceedings — concluded. 

amount of a debt due to the judgment-debtor, 
while the debt was due not by the firm but by 
the individuals composing the firm, and notice 
was issued, not to the individuals but to the 
firm : Reld t (1) that the Registrar acted with 
material irregularity so as to justify interference 
by the High Oourt in revision under s. 115 of 
Aot V of 1909 ; (2) that, as the order was one 
passed by the Registrar ex parte in garnishee 
proceedings, to which neither s. 38 of the 
Presidency Small Cause Courts Aot nor r. 223 
of the rules framed thereunder applied, the 
aggrieved party was entitled to go to the High 
Court direct in revision, without applying for a 
re-hearing by a full Court of the Small Cause 
Court. MURUGAPPA CHETTY v. RANGA- 
NAYAKALU Chetty, 8 Ind, Gas. 856 = 21 M. 
L.J. 525 

Garo Hills Act. 

See ACT XXII OF 1869. 


Garbhari Gosavi. 

(1) —‘Garbhari Gosavi ’— Adoption — Custom . 
—According to the custom obtaining among the 
Garbhari Gosavis , a stranger may be adopted, 
who would acquire rights of succession superior 
to a son born ; but one son is never adopted to 
the prejudice of others and in the absence of an 
adopted stanger, sods succeed equally. BAEGIR 
v. DHONDGIR, 5 Bom. L R. 114. 

(2) — Marriage — Widow — Inheritance. — The 
widow of a GarOhari Gosavi is not entitled to 
succeed to his property in preference to the 
Chela of a Gurubhaubana of the deceased, but 
she is entitled to residence in and maintenance 
from the property of her deceased husband. 
The Garbhari Gosavi do not form a distinct 
body governed by a different rule of inheritance 
from the Nisprahi Gosavis. A Garbhari 
Gosavi is cqmpetent to contract a valid marriage. 
Gitabai V. SHIVBAKAS, 5 Bom. L.R. 318. 

Garden. 

What constitutes — See BEN. AOT XI OF 1859, 
8. 37, 7 Ind. Cas. 912. 

Suit for rant of garden attached to a house— 
See Rent, Suit for, 2 Agra 243. 

Garden Cropi. 

Raised owing to improve nent by tenant, land¬ 
lord not entitled to enhanced rent on account 

Of— See Mad. ACT VIII OF 1865, s. 11. 21 M. 
136. 

Garnishee Proceedings. 

(1)— Guardian proceedings — Notice to a firm 
to pay into Court debt due to judgment-debtor — 
Debt due by individuals composing the firm and 
not by the firm—Material irregularity—Presi¬ 
dency Small Cause Courts Act (XV of 1882), 
ss. 36, 38 and r. 223— Rehearing—Orders in con¬ 
tested suits —Ex parte order in garnishee pro - 
ceedings — Revision — Civ . Pro . Code , (Act V of 
1908), s . 115.—Where the Registrar of the 
Madras Court issued notice iu garnishee pro¬ 
ceedings, to a firm, to pay into Court the 


Gas Plant. 

(1 )—Dangerous articles—Gas plant set up in 
Railway Company's premises by Gas Company 
—Defective installation — Explosion—Liability 
of Gas Company for damages — Proximate cause 
—Liability independent of contract — Onus of 
proof. —A gas oompany installed a supply plant 
at the premises of a Railway Company. The 
plaintiffs’ workmen of the Railway Company, 
were in charge of the boilers heated by the 
gas. The gas exploded and killed and injured 
the workmen. It was found by the jury that 
the explosion was traceable to the negligence 
of the Gas Company. Held , that the gas plant 
was an article dangerous in itself, and per¬ 
sons who iustal such articles owe a peculiar duty 
to take precaution, when it is necessarily the 
case that other parties will come within their 
proximity. This duty arises irrespective ot any 
contract. Reid further—that, initial negligence 
having been found against the Gas Company, 
they were liable unless they proved that the 
proximate cause of the accident was the con¬ 
scious aot of another volition. THE DOMINION 

Naturae Gas Co., Ld, v. James H. Coe- 
EINS, 14 C.W.N. 158. 

Gavthan Land. 

In hamlet of town—Collector’s order prior 
to Bombay Act IV of 1868, for payment of rent 
—Suit to set aside order— See BOM. ACT IV 
OF 1668, 4 B. 513, Note. 

GayawaU. 

Adoption among the Gayawals— See HINDU 
LAW—ADOPTION, 22 C. 609, P.C. = 22 I.A. 51. 

General Average. 

See 8HIPPING LAW, 17 C. 362, P.C. = 16 I. 
A, 240. 

General Clauses Act. 

See ACT I OP 1868. 

Sea ACT I OP 1887. 

See ACT X OP 1897. 
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General Clauses Act, Bengal. 

See Ben. Act I of 1899. 


General Clauses Act (Bom. Act III of 1886). 

S. 8 —See Bom. Act III of 1901, s. 2 (1), 
3 Bom. L.R. 584. 


General Clauses Act (Bombay Act I of 1905.) 

(1) —S. 3 {10)—See BOM. ACT III OF 1888, 
ss. 410, 398, 7 Bom. L.R, 726. 

(2) —S. 7— See BOM. ACT II OF 1906, 10 
Bom. L.R. 330 = 32 B. 337. 

General Clauses Act, Madras. 

See Mad. act I of 1891. 

General Clauses Act, Punjab. 

See PUN. ACT I OF 1998. 


General Clauses Act, United Provinces. 

See U.P. ACT I of 1904. 

General Relief. 

« 

Plaint—Prayer for—Effect of possession— 

See Declaratory decree, suit for— 
Declaration of title, 20 B. 798. 

Prayer for, effect of— Sec MORTGAGE — 
General, 3 O.O. 254. 


Genuineness. 

Correspondence with other evidence a test of 
—Comparison of handwriting— See EVIDENCE 
—ACCOUNTS, 16 A. 157 = 21 I.A. 6, P.C. 


Gestation. 

Legitimacy—Period of gestation — See EVI¬ 
DENCE-MISCELLANEOUS, 24 A. 445 = A.W. 
N. 1902, 119. 

Ghat. 

Right to use a ghat for the purpose of collect¬ 
ing religious offering—Right to the soil— See 
DECLARATORY DECREE, SUIT FOR—WHEN 
DECLARATORY SUITS LIE, 6 A. 39=A.W.N. 
1883, 185. 

Ghatwal. 

(l)_Ghatwali tenure — Mussulman grant — 
Words of inheritance—Cessation of services — 
Enhancement of rent — Act XI of 1859, s. 37. 
Where a ghatwali tenure was granted under a 
valid sunnad from a person representing the 
then Government in that behalf more than 
100 years ago, and had been allowed to change 
hands by descent or purchase without ques¬ 
tion, the zemindar was held incompetent, 
of his mere motion without the assent and 
against the will of the Government, to put an 
end to the aatwali, to deprive the gatwalis 
and to treat them as common trespassers. Per 
Peacock , CM.— The case falls within and is 
protected by s. 37, Act XI of 1859. Per Trevor 
and Jackson , JJ.— S. 37, Act XI of 1859, does 
not apply to the oase. Queerer —Is the zemindar 
^entitled to enhance the rent of a ghatvjali in 


Ghatwal— concluded . 

lieu of service? BABOO KOOLDEEP NARAIN 

Singh v. Moradeo Singh, 6 W.R. 199 = B. 
L.R., Sup. Yol., S89, F.B. [Affirmed , 11 B.L. 
R. 71, P.C. ; F m 9 C.W.N. 663 ; Appr ., 5 B. 
L.R. 529, P.C. = 13 M.I.A. 438 = 14 W.R., 

P.C., 26, 13 B.L.R. 124, P.C. = I.A. Sup. Vol., 
1R1;R., IB. 586, 6 B. 211, 12 C L R. 333, 
28 B. 305 = 6 Bom. L.R. 364,* 26 M. 403,34 
C. 753 = 5 C.L.J. 583 = 12 O.W.N. 193; ExpL, 
9 W.R. 579, 5 B.L.R, 529, P.C. = 13 M.I.A. 438 
= 14 W.R. P.C., 28, 17 W.R. 315.] 

Future rents and profits, attachment of— 
Prohibitory order to—In execution proceedings 
against him—Seer ATTACHMENT —SUBJECTS 
OF ATTACHMENT, 28 C. 483. 

See Evidence—Miscellaneous iDOCU- 
MENTS, 8 B.L.R. 504, P,C. = 16 W.R. P.C., 
29=14 M.I.A. 259. 


Ghatwali Tenure. 


(1) —Ghatwali tenure—Its nature — Istem¬ 
raree, meaning of .—Ghatwali tenures are 
perpetual holdings subjeot to condition of 
service. “ Istemraree ” means “ perpetual.” 

Rajah Leelanund Singh v. Thakoor 
Monoranjun Singh, 3 W.R. 101. [ Confirmed , 
13 B.L.R. 124 ; R., 5 C. 543 = 5 C.L.R. 138, 
30 C. 883 ; D., 8 C. 664.] 

(2 ) —Chakeran tenure—Grant of Ghatwali 
tenure .—In the absence of long usage, a ghat- 
wali gram confers a mere chakeran holding or 
interest. In re SARWAN SINGH, 2 Ind. Jur. 
N.S. 149. 


( 3 )_ Gliativalee tenure at Gurruckpcre—Its 
nature— Mokurraree Istemraree holding—De¬ 
finition—The Ghatwalee tenure at Garrackpur 
is a perpetual hereditary tenure at a fixed 
jurama in money and service, and except for 
misconduct and failure to perform the condi¬ 
tions annexed to their tenure, the-Ghatwals 
cannot be evicted by the zemindar. A raokur- 
raree istemraree holding is a perpetual holding 
at" a fixed jumma— the word “istemraree” 
referring to perpetuity in point of time and the 
word “mokurraree” to fixity in respect of 
jumma. MUNRUNJUN SINGH v. RAJAH 
LELANUND SINGH, 3 W.R. 84. 


( 4 ) — Ghatwalee tenure—Holding land at fired 
ite as long as ghatioal service required— 
esumption. —Where ghatwalee lands held 
-sder a lease were given in lieu of wages, tne 
mma was fixed, and was payable as long as 
latwal service was rendered, and there was no 
cital in the pottah either confirming or 

cognising the pre-existing status of £ b *\' 
Ms, and there was nothing in the terms 
lereof which directly or by implication, couia 
s held as creating, hereditary or perpetual 
nure, the zemindar was at liberty, in 
>sence of distinct words to the contrary, to 
stermine the tenure when that service was no 
nger required. RA JAH NEELANUND 
SURWAN SINGH, 5 W.R. 292. 

(5) —Ghatwalee lands not held under J iere ~ 
tary sannad , resumption of—Payment of 
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Ghatwali Tenure— continued, 

quit rent by Ghatwals — Long enjoyment of 
;profits in lieu of wages , right to hold land at 
fixed jamma not claimable on ground of. —This 
was a Buifc brought by the plaintiff, a zemindar, 
for possession of a tenure hitherto in the 
occupation of the defendant. The defendant 
relied upon loDg occupation as a gbatwal and 
in support of his defence, filed a copy of a copy 
of a sannad of the year 1182 fasli without date 
alleged to have been granted by the ancestor of 
the plaintiff, but. the original not having been 
accounted for, the said copy of its copy was 
held to be inadmissible. The position of the 
defendaut was that he had been in possession 
for a long period paying a quit rent and enjoy¬ 
ing the profits of the holding in lieu of wages ; 
but in the absence of a sunnad granting any 
hereditary indefeasible right, mere possession of 
the above description however long, would not 
entitle him to hold the lands at a fixed jumma 
or to retain possession of them after Jbe had 
ceased to perform and could no longer perform 
the duties for which the lands had been 
assigned to him. RAJA NEEBANUND 8INGH 
v. NUSSEB SINGH, 6 W.R. 80. [ Expl 9 W. 

R. 679; R., 17 W.R. 315 ; D. t 11 B.L.R. P.G., 
71.] 

f6 )--Succession to Ghatwali tenures by females 
— Custom — Guardians and minors .—Succession 
to Ghutwali tenures is regulated by no rule of 
Icoolachar , nor by the Mitakshara Law, but 
solely by the nature of the Ghatwales tenures 
which descend undivided to the eldest son to 
the exclusion of others. A female can hold as 
Ghatwali tenure. A female whose estate is 
managed by the Court of Wards, may give up 
her rights in favour of the next heir only with 
the consent of the Court of Wards. Custom, 
where it is anoient, invariable and established 
by clear and positive proof, does override the 
usual law of inheritance. MUSSAMMUT KUS- 
TOORA KOOMAREE v. MONOHUR DEO, W.R. 
1864, 39. 

(7) — Fresh assessment of .—A Ghatwali tenure 
dated before the decennial settlement and the 
creation of the zsmindaree is protected from 
fresh assessment. James ERSKINE v. The 

Government, 8 W.R. 232. 

(8) —-j Right of females to hold. —A Ghatwali 
estate is not necessarily held by males to the 
exclusion of females. TEKAET DOORGA 

Prasad Singh v. Tekaetnee Doorga 

KOOEREE, 20 W.R. 134. 

(9) — Ghatwali tenures — Title — Minor — 
Ghatwal — Custom — Services dispensed with. 

Where, in a suit to establish right to and 
recover possession of an ancestral Ghatwali 
mehal, plaintiff fails to prove possession and 
ouster, she is entitled to go into the ques¬ 
tion of title. Where, in the case of a Ghatwali 
mohal, the resumption and the settlement 
proceedings have been cancelled, the minor 
son holds his former position. Though, in 
oustom« the ghatwalli tenures descended from 
father to son, no succession was legal or 
valid till confirmed by the zemindar and 


Ghatwali Tenure— continued, 

t ’ k ' 1 • • J * .r * * 

reported by him to the Government author¬ 
ities (6 Sudder Rep. 170, R.) Where Govern¬ 
ment has dispensed with the services of the 
ghatwals, the zamindar is under no obligation 
to continue to appoint, and may, on a vacancy 
occurring, Bettle the tenure as he pleases. <8D. 
A. Rep. 1857, p. 1812, ibid., 1958, p. 1669, cited. 
(A plaintiff olaiming as a ghatwal is not en¬ 
titled to recover possession of a ghatwalli mehal 
in that part of the country where the services 
of a ghatwal are no longer required by Govern¬ 
ment. MAHBUB Hossein v. PATASU Kumari, 
1 B.L R., A.G. 120 = 10 W.R. 179. [Cows., 14 
W.R. 29, P.C,] 

(10) —Demise of Ghatwal—Rival claimants 
— Commissioner's powers. —A Commissioner of 
Revenue is not warranted, on the demise of a 
ghatwal to consider the eligibility of rival claim¬ 
ants, or reject the natural heir on purely 
moral considerations. LABE DHAREE ROY v. 
Brojo Labe Singh, 10 W.R. 401. 

(11) — Ghatwalli lands admittedly included in 
decennially settled estate — Suit tor khas posses¬ 
sion not maintaiyiable by Government. —This 
was a suit instituted by Government for khas 
possession on allegation that the raouzah in 
question was ghatwali property and bad been 
held by the ghatwals in ghatwali right, and 
that the ancestors of the principal defendant 
the zemindar dispossessed the ghatwaH under 
color of a decree seoured in the civil suit collu- 
sively brought by them and that the ghatwals 
subsequently sued to recover possession of their 
land, but their suit was declared to be inadmis¬ 
sible. The lower Court was of opinion that the 
ghatwali tenure was not included withiu the 
Decennial Settlement of the Pergunnah and 
that, consequently, defendants could not have 
any title to it, but that it was clearly proved to 
be with the plaintiff. That Court therefore 
decreed in favour of the plaintiff. On appeal 
preferred to the High Court by the putneedars 
it was urged that, as the whole of the pergun¬ 
nah within which the village in question was 
situated was admittedly included within the 
Decennial Settlement. Government can have 
no right to the village ; and that, though Gov¬ 
ernment may have a right to certain services 
by ghatwals holding all or particular lands in 
the village and can sue to have those services 
performed, they could not claim khas possession 
of the lands of a village admittedly included 
within the decennially settled estate which 
they held in putnee and that, consequently, the 
plaintiff’s present suit was not maintainable. 
The High Court held that tbo Government’s 
present suit for khas possession was admittedly 
erroneous and unsustainable and, as full justice 
could not be done between the parties in the 
suit, it dismissed the claim of the Government. 

Gudadhur Banerjee v. The Govern¬ 
ment, 6 W. R. 326. [R., 34 C. 753 = 5 C.L.J. 

583 = 12 C.W.N. 193.] 

(12) — Transfer of defaulting ghatwali tenure — 
Reg . XXIX of 1814 — Limitation Act t 1908, 
art. 15— Suit to cancel transfer of land by revenue 
authorities. —The authorites may, under 
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Ghatwall Tenure— continued. 

Regulation XXIX of 1814, transfer a default¬ 
ing— Ghatwals’ tenure, notwithstanding that 
money is offered before the tenure is actually 
made over to auether. A suit to set aside a 
transfer of land made by the Revenue autho¬ 
rities for arrears of revenue was held to be 
governed by cl. 4, s. 1, Act XIV of 1859. 

Chittro Narain Singh Tekait v. assis¬ 
tant Commissioner of the Sonthal. 

PERGUNNAHS, 14 W.R, 203. [R,, 5 C.L.J. 

583, 34 C. 753, 12 C.W.N. 193.] 

(18)— Reg. 1 of 1793, s. 8. cl. 4— Ghatwallee 
lands whether liable to resumption .—The ques¬ 
tion for decision in this case was touching (he 
validity of a claim made by the East India 
Company to resume, for the purposes of Revenue 
assessment, certain beeghas of land forming 
part of the zemindary of the Rajah of Khurruck- 
pore. The lands sought to be resumed were of 
ghatwalee tenure, and the main question there¬ 
fore was, whether lands of that description 
were liable to be resumed as under Reg. I of 
1793, s. 8, cl. 4, relating to thannah or police 
establishments. Special commissioners appoint¬ 
ed for the purpose passed a final judgment in 
favour of Government, resting thr-ir decision on 
the grounds that the lands were in realitv 
lands granted for the police establishments and 
were to be considered and treated as provided 
for in cl. 4, s. 8, Reg. J of 1793. From the above 
decision the present appeal was brought to the 
Privy Council, and their Lordships advised 
that the decision complained of ought to be 
reversed. The lands in question were not lands 
properly coming under cl. 4 of b. 8 of Regu¬ 
lation I of 1793 ; they were a part of the 
zemindary of Khurruckpore and were included 
in the settlement for that zemindary and 
covered by the jumma assessed upon it. With 
respect to the costs of the proceedings, their 
Lordships directed that the respondents should 
be ordered to re-pay to the appellant all the 
costs that they had received from him under 
orders of Judges below, and should also be 
ordered to pay to him all his own costs of the 
proceedings including those of the appeal to the 
Privy Council. The claim of the Government 
had been wrongly persisted in by them after the 
several decisions against them by their own 
officers acting as Judges ; further, the decree in 
their favour had been finally obtained upon 
grounds different from those on which it was 
originally sought, and the appellant had been 
exposed to a long and most expensive litigation. 
RAJA LEELANUND SINGH v. THE GOVERN¬ 
MENT OF HF-NGAL, 4 W.R. PC., 77 = 6 M.I.A. 
101 = 1 S^.r b03. [F.. 9 C. 187=9 I.A. 104; R., 
6 W.R J j9. 13 B.L.R. 124, 3 C. 251, 10 C. 677, 
5 B-m. L.R. 983 : 12 C.W.N. 178, 34 C. 753 = 5 
C.L.J. 583 = 12 C.W.N. 193.J 

(14) — Resumption o/.—In a suit by an auc¬ 
tion-purchaser of a Zemindary , for resumption 
of Jaghire lands, forming part of, and within, 
hie Zemindary , as mal % it was proved that the 
lands in question had been granted by sunnuds 
for the performance of oertain servioes whioh, 
though now obsolete, might again be required 


Ghatwali Tenure— continued. 

to be performed, and had been held, under euoh 
sunnuds % rent-free anterior to the Decennial 
Settlement. Qelcl by the Judicial Committee:— 
First, that the sunnuds created a chakeran, or 
services tenure, not affected by s. 41 of Ben. 
Reg. VIII of 1793, and were pro servitus ini - 
pensis et impendendis , partly as a reward for 
past, and partly as an inducement for future, 
services ,* and that the grantees, though liable 
to forfeit the lands, if they wilfully failed in 
the performance of the duties imposed by the 
sunniids, were not liable to have such lands 
resumed, on the ground that there was no 
longer occasion for the performance of the 
particular services required : secondly, that as 
it was a tenure created before, and subsisting 
at the time of. Decennial Settlement, and then 
held rent-free, the preumption was that the 
lands were treated as lakhiraj, and the Jaghire 
was within the exception of the 26th section 
of Act I of 1815 ; and thirdly, that the onus 
was upon the auction-purchaser, who sought 
to disposses, or to rack-rent the grantees udder 
the sunnuds , to make out a clear title for 
resumption. FORBES v. MEER MAHOMED 
TUQUEE, 14 W.R. 28, P.C. = 5 B.L.R. 629 = 
13 M.I A 438. 

(15) —Ghatwalee tenure — Personal grant — 
Transferable at fixed rate — Resumption .—A 
suunud respecting a ghatwalee tenure which is 
personal to the grantee does not confer on his 
descendants or representatives an hereditary, 
transferable and permanent tenure at a fixed 
rate. To support such a grant as the latter, 
the sunnud should contain, not general lan¬ 
guage which may be interpreted one way or 
another according to the wishes of either party, 
but the clearest and most precise definition, 
such as istemraree and mourasee with the 
addition of nusleen banusUen• MUSSAMUT 

Sona v. Rajah Leelanund Singh, 5 W.R. 
290. 

(16) —Ghatwalee lands—Long possession evi¬ 
dencing implied grant—Protection of Ghalical 
from enhancement—Adjudication of competent 
Court in favour of gliatwal, evidentiary value of. 
—Plaintiff, a putneedar , sued to oust defend¬ 
ants from a quantity of land which was in 
their possession, as trespassers, as it was not 
included within their ghatwalee lands, and as 
they refused to enter into an engagement to 
pay rent for the same. The Ghatwals asserted 
that the land in suit had been Ghatwalee from 
before the Decennial Settlement, and that 
neither plaintiff nor the zemindar had ever had 
possession of them. It was in evidence that 
the defendants had gradually, during a long 
series of years, from generation to generation, 
whioh may be fairly presumed to have conti¬ 
nued from the time of the Decennial Settle¬ 
ment, brought into cultivation the lands in 
dispute, without any interference from the par¬ 
ties representing the estate, and paying always 
a fixed quit rent to them. This long possession 
and gradual cultivation in tbe absence of any 
express grant, was evidence of an implied grant 
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Crhatwall Tenur q— continued. 

and it was held that in respect of land culti¬ 
vated under these circumstances, the plaintiff, 
as durputneedar , could have do right to demand 
increased rent, for it would be covered by the 
implied grant made by the zem'ndar anterior 
to the oreation of the putnee tenure, and one 
therefore, by which the puineedar would be 
bound. In this case* a previous suit had been 
instituted by the party that then represented 
the estate against the then ghatwals, and the 
adjudication made therein dismissing the suit 
of the landlord for rent from the ghatwal was 
regarded by the High Court a3 good evidence in 
favour of the right of the ghatwal in the present 
suit to claim protection from enhancement, 

Mr. James Ekskine v. Manick Singh 
Ghatwal, 6 W.R i0. [E., 8 W.R. 232.] 

(17)— Lands on Ghatwali tenure — Enhance- 
ment of rent —Ghatwals — Beng . Reg, VIII of 
1793, s. 51, cl. 1.—A Zemindar, of lands grant¬ 
ed prior to the Permanent Settlement on 
Ghatwali tenure, had no right to enforce pay¬ 
ment of an enhanced rent on the ground that 
the services, which the Ghatwals wereeable and 
willing to perform, had been dispensed with on 
the Zemindar’s part by Government. [22., 12 
C.W.N. 178.] The Ghatwals are dependent 
talookdars within the meaning of Reg. VIII of 
1793 and are protected from enhancement by 
cl. 1, g. 51 of the Regulation. LEELANUND 
SINGH BaHADOOR V. THAKOOR MUNRANJUN 

Singh, 3 C. 251. 

118)—Ghatwali lands in Mahal—Kuruckpore 
—Resumption by Government — Compensation. 
—Government illegally resumed the ghatwali 
lands in Mahal Kuruckpore ithe profits of the 
lands minus the quit rent paid to the Zemindar, 
being the remuneration given to the ghatwals I 
for police services), dispensed with the services 
of the ghatwals and settled the tenures with 
the ghatwals at half the rates current in that 
part of the country. The resumption proceed¬ 
ings were set aside. The question was to whom, 
and in what proportions. Government should 
refund the half-jumma taken by it from the 
ghatwals during the period of settlement. 
Held, that the ghatwals had in the half-rates 
which they retained during the existence of the 
settlement, been amply compensated for any 
loss they might have sustained (though they 
did not appear to have sustained any), during 
the period when, owing to particular circum¬ 
stances they did not and could not perform 
police duties ; and that the whole of the money 
paid by the ghatwals to the Government, in the 
shape of revenue, should be paid over to the 
Zemindar, partly as quit-rent due to him, and 
the remainder as compensation for the loss of 
the services of the ghatwals during the period 
the settlement with the ghatwals continued in 

force. Raja Libanand Singh Bahadur v. 
The Government, 2 B.L.R.A.C , 114. [22., 

12 C.W.N. 178.] 

(19) Civil Court — Jurisdiction—GhatwaVs 
right to hold land after dismissal .—The Civil 
CourtB oannot interfere to reinatate a Ghatwal 


Ghatwali Tenure — continued. 

who has been dismissed by the police authori¬ 
ties, in ibe lands which he formerly held as 
ghatwal. The tenure being such, the right to 
possess the land depends on the tenure of the 
nffioe. Debee Narain Sinoh v. Sree 
KlSHEN SEIN, 1 W.R. 321. 

(20) — Service tenure — Arrears of rent unpaid 
by preceding jaghirdar—Suit for arrears .—A 
suit will not lie against a jagbeerdar holding a 
service-tenure, on account of arrears of reDfc 
unpaid by his predecessor. RAJAH NrBMONEE 
SINGH v. BUKRONATH BlNCH, 10 W.R. 253. 

(21) — Rents of gbatwalee lands, debts of former 
deceased holder not recoverable from. —The 
question in this case wa3 whether the rents 
which accrued out of the ghatwalee estate in 
question after the death of deceased, were 
liable, in the hands of his successor, to pay the 
debts of the deceased ; and the High Court held 
that the tenure was one held for the purpose of 
public services and that those who perform suoh 
services were entitled to remuneration, and that, 
consequently, the rent3 were not liable for the 
debts of the previous bolder of tbe tenure. 

Binode Ram Sein v. The Deputy Commis¬ 
sioner of the Sonthab ‘pergunnahs 

6 W.R. 129. 

(22) —Hereditary Ghatwalee estate , non-lia¬ 
bility of , for debts of previous holder deceased . 
— A gbatwalee estate passing from father to son 
is not what is called assets by descent. R.g. 
XXIX of 1814 says that the ghatwals and their 
descendants in perpetuity shall be maintained 
in possession of the lands which, consequently, 
cannot be seized as assets in the hands of the 
heir. The son taking such lands after the 
death of the father does not take them as assets 
by descent subjeot to the payment of the 
father’s debts but be takes them under the 
specific rules laid down in the Regulation vest¬ 
ing the lands in tbe descendents iu perpetuity. 
The law enacting that he is to be kept in posses¬ 
sion of the estate, he is entitled to the rents 
and profits derived from it and the profits so 
dorived during the life of tbe son are not liable 
in his hands to pay the father’s debts. 

benode Ram sein v. The deputy Com¬ 
missioner of Sonthab Pergunnahs, 7 W. 

R. 178. [ Appl ., 10 W.R. 255; Appr., 15 W.R. 

I 38, 9 C. 178 — 9 I. A. 104 ; 22., 34 C. 753 = 5 C.L. 
J. 593.] 

(23) — Effect of lease by ghatwal. —A ghatwal 

cannot give a potta of his tenure binding upon 
a subsequent ghatwal. The rights and interest 
of each ghatwal in his tenure last for his, 
life. JOGESWAR SlRKAR v, NlMAI KARMA 
KAR, 1 B.L.R, S.N., 7 (b). D., 2 C.L.J. 

379.] 

(24) — Alienation by ghatwal of Beerbhoom — 
Lease. —Notwithstanding the ghatwals of 
Beerbhoom independently of the reoeDt statute 
had not the power of alienation, still, having an 
estate in perpetutity so long as the services wore 
performed and the rent paid, a lease by them 
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could not be regarded as a nullity. DEPUTY 

Commissioner of Beerbhoom v. Rungo 
rage Deo, W R. F.B34 = Marsh 117 = 1 
Ind Jur. 0 S., 34 = 1 Hay 200. 

(25) — Ghatv:ali tenure of Beerbhoom — Nature 
— Alienation — Lease in perpetuity of Ghatioali 
tenure .— Ghalwali tenures of Beerbhoom are not 
the private property of the ghatwals but lands 
assigned by the state in remuneration for speci¬ 
fic police services, and are not alienable or 
attachable for personal debts. Each gbatwal 
is entitled to the whole income of the estate 
and such income should not be charged or in- 
cumbered by a previous gbatwal. [/?., 14 B. 
L.R. App., 7 = 23 W.R. 376 ] A ghatwal in 
the district of Beerbhoom has no authority to 
grant a lease of bis tenure in perpetuity. 

Grant v. Bangsi Deo, 6 B.L.R. 652 = 15 W. 
R. 38. [F., 6 C.W.N. 91=29 C. 227 ; D., 2 C. 
L.J. 379.] 

(26) — for arrears of rent- Sjiecial appeal. 
—In a suit lor arrears of rent at enhanced 
rates, the fact of the lower appellate Court’s 
not recording any opinion on a kubooleut inci¬ 
dentally in issue, and found by the first Court 
to have been fabricated, is not a valid ground 
of special appeal. Any presumption against the 
right of a ghatwal to grant mnkurruree lease 
cannot hold good against such leases, when 
granted in good faith, for the clearance of 

jungle. Davies v. Dep.ee Mahtoon, 18 W.R. 
376. [Expl.y 29 C. 227.] 

(27) — Ghatioali tenure — Attachment of profits 
duo to ghatwali , alter deduction of necessary 
G?4(goir2(7s.--Profits due to a ghatwaly after deduct¬ 
ing all necessary outgoings, from the total rents, 
during his lifetime may be regarded as his per¬ 
sonal property. Such property is his own 
absolute property. As such, it can be attached 
in execution of the personal decree against the 
ghatwal, and appropriated by the decree-holder. 

Rajkeshwar Deo v. Bunshidhur Mar- 
AYARI, 23 C. 873. (9 C. 388, D.\ 4 W.R. Mis., 

Rul. : 5, Appr .) [/?., 28 C. 483.] 

(28) — Sale of Ghahcalee lands in Kurruck- 
pore. —Ghatwali lands in Kurruckpore are in¬ 
capable of alienation by private sale or other¬ 
wise. Nor could they be sold in execution of 
decrees. They could be alienated only with 
tho consent of the Zemindar whose approval of 
the vendee being previously obtained. RAJAH 

Leelanund Singh v. Doorgabuttv, W. 

R. 1864, 249. 

(29) — Sale of — Zamindar's consent — Sale in 
execution—Extent of interest passed—Effect of 
fresh grant of ghatwali estate. —A proprietor 
is incompetent to sell the whole of his ghat- 
walee estate without the consent of the zemin¬ 
dar, and the interest which he conveys cannot 
be higher than what he himself has ; according¬ 
ly, when his rights and interests are sold in exe¬ 
cution, those of the former purchaser cease. 
The effect of a zemindar granting a fresh ghat- 
wallee eunnud is that he appoints the grantee 
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to the office of ghatwal and disallows any pre¬ 
vious sale by the former. LARGA GOOMAN 

Singh v. Hugh Grant, ll W.R. 292. [ft., 

10 0. 677.] 

(30) — Shikmi Ghatioali tenure—Attachment 
and sale in execution. — A shikmi ghatwali 
tenure, held under the superior ghatwal, is not 
liable to be sold in execution ; nor are its pro¬ 
ceeds liable to attachment for satisfaction of 
the debt due from its holder. The inferior 
tenure oannot have larger incidents attached to 
it than the superior. BAELY DOBEY v. GANE1 
Deo. 9. C. 388. [D.y 23 C. 873.] 

(31) — Ghatwali tenure in Kharukpore — 
Transferability — Presumption of assent by 
Zemindar—Recognition of transfer by Court — 

j Inapplicability of Mitakshara Law and family 
custom. — A ghatwali tenure in Kharukpore is 
transferable on the zemindar assenting and 
accepting the transferee. Where a zemindar 
has not objected to a transfer of ghatwali tenure 
for ever twelve years, his assent thereto may 
be presumed and the Court ought to recognise 
suoh a transfer. In dealing with a ghatwali 
tenure, the Court must have regard to tho 
nature of the tenure itself, and to the rules of 
law laid down in regard to such tenures, and 
not to any particular school of law or to the 
customs of particular families. A ghatwali is 
created for a specific purpose, has its owu parti¬ 
cular incidents, and cannot be subject to any 

| system of law affecting only a particular class 
or family. ANUNDO ROY v. RAG! PROSAD 
SINGH. 10 C. 677. [Affir., 15 C. 471, P.C. ; R. t 
9 B. 198, F.B., 34 C. 753 = 5 O.L.J. 583 = 12 C. 
W.N. 193.] 

(32) — Application of Mitakshara Law — Inci¬ 
dents of ghatioali tenure in Kharaqpore. —The 
doctrines of Mitakshara are not to tbeir full ex¬ 
tent applicable to a ghatwali tenure. A ghatwali 
estate is impartible and the succession is by pri¬ 
mogeniture. Such a tenure in Kharagpore is 
not inalienable and may be transferred by the 
ghatwali or sold in execution of a decree against 
him, if such transfer or sale ie assented to by 
the zemindar. And when once it is established 
that the ghatwal had the power of alienation, 
that power forms an integral portion of his right, 
and interest in the ghatwali, and must not,in the 
absenoe of evidence, be limited to an alienation 
for his own life and no longer. KaEI PERRHAD 
v. ANAND ROY, 15 C. 471 = 15 I A. 18, P.C.= 

5 Sar. 121. (On appeal Iron 10 C. 677.) [R., 

5 C.L.J. 583 = 34 C. 753= 12 C.W.N. 193.] 

(33) — Ghatwals of Kuruckpore.— Although 
the word “instamrari” is not used in the sannads 
filed in this case, yet, the ghatwals of Kuruck- 
pore producing such sanads hold a perpetual 
hereditary tenure at a fixed jurmna payable in 
money and service, and cannot be evicted by 
the zemindar except for misconduct. TEKAIT 

Manoraj Singh v. Raja Lieanand, 2 B,L. 

R. A.C., 125, Note. (3 W.R. 84, Apph) 
[R,y 34 C. 753 = 5 C.L.J. 583 = 12 C.W.N. 193.] 
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(34) — Service-tenure — Ghatwal — Auction 
purchaser—Resumption ,— An auction purchaser 
of a zemindary at a sale of arrears of Govern¬ 
ment revenue cannot resume lands held under 
a ghatwaly, at a fixed rent, created before the 
permanent settlement, on the ground that the 
services have ceased to be performed by the 
ghatwal and that there was no necessity for such 
services, if the Government refuse to renounce 
its claim to ghatwaly services. KOOLDEEF 

Narain Singh v. government op India, 
11 B.L.R. 71, P.C. =14 M I. A. 247 = 2 Bar. 734, 
= 2 Suther, 491. [4ppZ. v 14 B.L.R. 113 ; R., 
3 B. 452, 26 M. 403, 9 C W.N. 663, 34 C. 
753 = 5 C.L.J. 583=12 C.W.N. 193.] 

(35) — Ghalwali tenure before permanent 
settlement — Services dispensed with — Resump¬ 
tion of land—Ghalwalx tenure created after 
permanent settlement — Auction-purchaser — 
Revenue sale — Reg* XLIV of 1793— Enhance¬ 
ment of rent—Wrongful resumption bp Govern¬ 
ment—Mesne profits — Rent—Refund of Govern¬ 
ment revenue, —Ghatwali tenures which had 
been created before the permanent settlement 
at a fired rent cannot be put an end to by the 
zemindar dispensing with the ghatwali services 
(which the Government no longer required on 
the part of the zemindar) so long as the ghat- 
wals are willing and able to perform the servi¬ 
ces. [F. t 29 M. 52, P.C. = 16 M.L.J. 1 = 1 M. 
L.T. 3 = 3 C.L.J. 1 = 3 A.L.J. 55 = 8 Bom.L.R. 
1 = 10 0.W.N. 161 = 33 I.A. 46; R, 12 G.W. 
N. 178, 5 C.L.J. 693=12 C.W.N. 193 = 34 C. 
753.] Ghatwali tenures whioh had been creat¬ 
ed after the permanent settlement cannot, under 
Regulation XLIV of 1793, be cancelled by a 
purchaser at a sale for arrears of Government 
revenue. Qucere :—Whether he would be enti¬ 
tled to enhance the rent? Where the Govern¬ 
ment, having wrongfully resumed certain 
ghatwali lands, were directed to refund mesne 
profits thereof which consisted of the rent paid 
by the ghatwals uuder a settlement in force 
with them until the resumption was set aside, 
held that, inasmuch as the ghatwals held the 
lands upon a tenure by which they were liable 
to certain rent and services, suoh refund should 
be made by paying to the zemindar the reDt 
.which was due to him by the ghatwals under 
the tenures, and returning to the ghatwals the 
remainder of the money. Raja LEELANAND 

Singh Bahadur v. Thakur Munorunjun 
8INGH, 13 B L R. 124, P C. = I.A. Sup. Yol. 
181=3 Sar. 238. . 

(36) —Ghatwali tenure—Mussulman grant — 
Words of inheritance—Cessation of services — 
Enhancement of rent—Act XI of 1859 , s. 37.— 
Where a ghatwali tenure was granted under a 
valid sunnad from a person representing the 
then Government in that behalf more than 
100 years ago, and had been allowed to change 
hands by desoeut or purchase without question, 
the zemindar was held incompetent, of his 
mere motion without the assent and against 
the will of the Government, to put an end to 
the ghatwali, to deprive the ghatwalis, and to 

C. IV—49 
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treat them as commou trespassers. Per Pea¬ 
cock , G.J.— The case falls within and is 
protected by a. 37, Act XI of 1859. Per Trevor 
and Jackson , JJ.— 8. 37, Act XI of 1859, does 
not apply to the case Queers, —Is the zemin¬ 
dar entitled to enhance the rent of a ghatwali 
in lieu of service ? BaBOO KOOLDEEP Narain 
SINGH v. MOHADRO 8INGH, B L.R. Sup. Yol. 
559 = 6 W.R 199. [ Affirmed , II B.L.R. 71, 

P.C.; F., 9 C.W.N. 663 ; Appr ., 5 B.L.R. 229, 
P.C. = 13 MI. A. 438=14 W.R. P.C., 28. 13 
B L.R. 124 = 1.A. 8up. Vol 181 ; R., 1 B. 586, 

6 B. 211, 12 O.L.R. 333, 28 B. 305 = 6 Bern. 
L R. 364, 26 M. 403. 34 C. 753 = 5 C.L.J. 583 
= 12 C.W.N. 193 ; Expl.,9 W.R. 579, 5 B.L.R. 
529, P.C.= 13 M.I.A. 438 = 14 W.R. P.C. 28, 
17 W.R. 315.] 

(37) — Dismissal of a ghatwal for misconduct — 
Forfeiture of tenure.— The dismissal of a ghat¬ 
wal for misoonduot will carry with it the 
forfeiture of hia tenure. THE SECRETARY OF 

State v. poran Singh, 5 C. 740. [£>.. 9 C. 

W.N. 663.] 

(38) — Ghatwal tenure sou'h of Birbhum, 

Nature of—Liability for predecessor’s debts.— 
The fact that an incoming jagirdar takes the 
land, subject to either appointment or approval 
by the Government and with an attached 
burden ot public duty, is sufficient to deprive 
the jagir of the character of simple heritable 
property ; and such a jagir could not be 
attached and sold in satisfaction of the debts 
of the jagirdat’a predocesaor-in-title as pro¬ 
perty of the deceased jagirdar in his possession 
—Per Jackson, J. (10 W.R. 255, R.> f/? 

34 C. 753 = 12 C.W.N. 193 = 5 C.L.J. 583.] 

But Ainslie , *7., held that the faot that the 
Government could dismiss a ghatwal, and so 
out off the descent, did not destroy the gene¬ 
rally hereditary character of the holding, or 
make suoh lands, wheu included in the Perma¬ 
nent Settlement, polioe lands resumable by 
Government under ol. 4, s. 8 of Regulation I 
of 1793. BHUKRONATH 8INGH v. NlDMONI 
SINGH, 5 C. 389 = 4 CL R. 583. (6 M.I.A. 101 

7 W.R. 178, W.R. 1864, 39, R.; * 

(39) — Ghatwali tenure in Beerbhum , Nature 

of—Ben Reg. XXIX of 1814, s. 2—“ Descend¬ 
ants’’ Meaning of. —Ghatwali tenures in Beei- 
hhoom are tenures to be held in perpetuity, and 
are descendible from generation to generation 
subjeot to certain conditions and obligations,and 
it would be inconsistent with the true character 
of these tenures to hold that the Legislature 
intended that they should devolve on issue of 
the body only, and not on heirs generally 
according to the law whioh may govern suoh 
succession. (10 W.R. 401, R.) The word 
“ descendants ” in the Regulation i* not meant 
to be confined to the beire of the body, but it 
includes heirs generally according to fcha 
particular law applicable to the case (e.g. t fcha 
widow of a deceased ghatwal). Ohhatra-* 
DHARI 8 INGH v. SARASWATI KUMABI, 22 G. 
188. (10 W.R. 401, W.R. 1864, 39, R.) 
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(40) — Ghatwals of Beerbhoom — Permanent 

leases prior to Decennial Settlement for per¬ 
formance of Police duties—Creation of under - 
tenures—Sirdar ghaiwals, —Where the ghatwals 
o! Beerbhoom have granted permanent leases 
prior to the Decennial Settlement for the due 
performance of the Police duties for whioh the 
lands were originally granted to them, and have 
been held by them from generation to gener¬ 
ation, such leases cannot be set aside at the 
instance of the present sirdar ghatwals. The 1 
ghatwals are competent to create suoh under¬ 
tenures. Mukurbhanoo Deo v. Kostoora 
KOONWAREE, 9 W.R. 215. [D., 2 C.L.J. 

379.] 

(41) — Succession to jaghir included in settled 
zemindari—Ghatwali tenure — Reg. XXIX of 
1914— Decree against predecessor — Liability of 
jaghir in execution. —Where a jaghir, succession 
to whioh was subject to Government sanction, 
and the jaghirdar of which was bound to render 

* public services in return for a portion of the 
revenue retained by him, was included in a 
zemindari at the permanent settlement, held , 
whether the jaghir was « ghatwali tenure or 
not, under Reg. XXIX of 1614, it was analo¬ 
gous to suoh tenure as is described in the 
preamble to the Regulation. It was, also, held 
that the settlement had not altered the charac¬ 
ter of the tenure, that thezemindar was entitled 
only to the rent due previously to Government 
and that the services were still duo to the 
Government. [R., 10 O. 677, 9 B. 198, F.B., 5 
Bom. D R. 933, 5 C.L.J. 533 = 34 C. 753=12 C. 

. W.N. 193] The jaghir, though hereditary, is 
not subject to the ordinary rules of inheritance 
governing Hindus and Mahomedans ; but the 
heir must be approved by Government. The 
jaghir is both indivisible and inalienable by the 
holder during his life. [R., 10 C. 677, 9 B. 
198, F.B., 5 Bom. L.R. 983, 5 O.L.J. 583 = 34 
O. 753 = 12 C.W.N. 193.] The jaghir is not 
liable to attachment and sale in execution of a 
decree against the predecessor, as assets in the 
hands of a jaghirdar approved by Government. 
NlLMONI SINGH DEO v. BaKRANATH SINGH, 
‘9 C. 187, P C. = 9 I.A. 104 = 4 Sar. 333. (On 
appeal from 5 C. 389.) (6 M.I.A. 101, F.) [R., 

10 C. 677, 9 B. 198, F.B., 5 Bom. L.R. 983, 5 
.C.L.J. 583 = 34 C. 753=12 C.W.N. 193.] 

(42) — Nature of, —As to the nature of ghat- 

* walee tenures, and the rulings of the High 
Court whioh should govern such cases, RAJAH 

Leelanund Singh v. Kunhya Dale, 17 W. 

R. 315. 

(43) — Zamindar's right in . — According to ! 
Regulation XXIX of 1814, the zemindar retains 
an ; nterest in Ghatwali lands. BHAGERUTH 
MOODEE V. RAJAH JABUR JUMMAH KHAN, 

18 W.R. 91. 

(44) —Suit for reversal of Act X decision — 
Jurisdiction — Civil Court .—The mere fact of 
there being a recital in the plaint that the land 

.. was being held under a ghatwally tenure and 
was not maly could not give the Civil Court 
jurisdiction where the prayer of the plaint was 


Ghatwali Tenure— continued, 

for the reversal of a previous Aot X decision and 
the recovery with damages of the moneys re¬ 
covered in execution. KRISTO PERSHAD 
MOOKERJEE v. HERA LOLL AUDHICABY, 2 
W.R. Act X, Rul. 42. 

(45)— Suit for settlement of land held 
under—Principles applicable in determining 
succession to—Beritability ai\d permanency 
of Bankura Tenure—Discontinuance of service 
in—Effect thereof on right to resume lands — 
Dismissal of deputy cl permanent incumbent , 
Effect thereof on latter's lights to — Limitation — 
Cause of action. —A ghatwali tenure in Bankura 
had existed from before the grant of the dewani 
to the East India Company and had, for many 
generations, descended from father to son. It 
had been held upon payment of a quit-rent and 
the performance of the ghatwali services ; suoh 
quit-rent had been paid at a fixed amount from 
a time long antecedent to the Permanent Settle- 
mentand was recognised at the time of the settle¬ 
ment, when the lands were included within the 
mal lands of a Zemindari and the revenue was 
assessed upon the footing that the quit-rent was 
fixed in perpetuity. The services and tenure 
descended last upon the plaintiff’s father and 
when he beoame incapacitated the plaintiff was 
appointed to act as his deputy but was subse¬ 
quently dismissed by the District Magistrate for 
misconduct. Thereupon the father of defendant 
No. 2 was appointed ghatwal and placed in 
possession of a portion of the tenure. Some 
time after, the services were dispensed with 
by Government and settlement was made with 
the second defendant, upon the assumption 
that, as son of the late ghatwal, he was entitled 
to such settlement. Hence, the present suit by 
the plaintiff for a declaration of his title to the 
lands and of his rights to obtain settlement 
thereof. The plaintiff’s olaim was resisted upon 
the allegations that the tenure was neither per¬ 
manent nor hereditary, that it wae an ordinary 
service tenure, the holder whereof was liaole to 
removal upon misconduct, that the father of 
the plaintiff was dismissed for good cause, that 
the appointment of a successor rested entirely 
upon the discretion of the District Magistrate, 
who gave the office and the lands appurtenant 
thereto to the father of the seooud defendant 
and consequently the latter beoame entitled to 
settlement when the resumption took place. It 
was also oontended that the suit was barred by 
limitation. Held the general principles appli¬ 
cable to cases of this description are : Although 
a ghatwali grant may not contain any words 
of inheritance, if it'is proved by long uninter¬ 
rupted usage that the lands have passed from 
ancestor to heir ; that is from father to son, for 
two or three generations without objeotioD, the 
inferenoe would be that the grant wa9 a grant of 
inheritance. The omission of words of inheri¬ 
tance does not show conclusively that the tenure 
wap not hereditary, whereas the fact that it had 
descended from father to son, is the strongest 
possible evidence of its hereditary character. 
(B.L.R., Sup.Vol. 559 = 6 W.R. 199, F. J 14 
M.I.A, 247, 12 M.I.A. 263, 10 M.I.A. 188, R.,. 
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Another principle is that where lands are held 
Bubjeot to the payment of quit-rent and the per¬ 
formance of ghatwali services and when it is 
Bhown that, at the Permanent Settlement, the 
lands comprised in the tenure were included in 
the mal lands of a Zemindary and were assumed 
upon the footing that the amount of revenue 
to be paid therefor by the Zemindar was equal 
to the amount of rent payable to him by the 
holders of the tenure, the inference to be drawn 
is that the tenure was a permanent one descen¬ 
dible to heirs, the holders whereof would 
oontinue bound to perform the services. A 
third principle is that a hereditary ghatwali 
tenure held upon payment of rent and perform¬ 
ance of services cannot be determined or 
resumed either by the Zemindar or by the 
Government, on the ground that the services are 
no longer required (B.L.R, Sup. Vol. 559 = 6 
W.R. 199, F.\ 13 M.I.A. 438, I.A. 8up. Vol. 
181, R.) Applying these principles to the 
facts of the present case, the Court held that the 
tenure was not merely heritable but also per¬ 
manent (6 C. 740, D,) aud it was not liable to 
bo determined or resumed either by the Zemin¬ 
dar or by the Government. The second con¬ 
tention was that as the tenure had become 
forfeited, the plaintiff could have no subsisting 
right to the lands on the basis of which he could 
sue for possession. If it be one of the incidents 
of a ghatwali tenure, either under the original 
grant or engrafted on it by usage, as in this 
case, that when the ghatwal becomes inoapable 
of personally performing the services, a deputy, 
preferably the next successor, may be appointed 
to act on his behalf by the Magistrate, it does 
not follow that an incapacity on the part of 
the deputy to discharge adequately the duties 
incidental to the office, operates as forfeiture of 
the appointment of the principal. The order 
of the Magistrate dismissing the plaintiff could 
not, in law, operate as a dismissal of the plain¬ 
tiff’s father, even thoughs uch waa the intention 
of the Magistrate. When the plaintiff was 
dismissed, he ceased to hold office only in his 
character as deputy and consequently, when 
some years later he became entitled to succeed 
his father to the tenure, his previous dismissal 
could not disqualify him from taking upon 
himself the rendering of ghatwali services. 
The tenure was hereditary, and he was, in con¬ 
sequence, entitled to succeed and to oontinue 
in possession till dismissed by reason of mis¬ 
conduct. The result, therefore, was that, 
upon the death of the father of the plaintiff, 
the tenure passed to him unaffected by the order 
of the Magistrate under which the father of the 
second defendant obtained possession. Finally, 
the suit was not barred by limitation. The 
possession of the father of the second defendant 
in its inception was on behalf of plaintiff’s 
father and became adverse only after death of 
the plaintiff’s father, when the Commissioner 
decided that his appointment must be taken to 
be iD supersession of the permanent incumbent. 
Further, so long as hia father was alive, the 
plaintiff had no claim to the offioe of ghatwal 
and, in consequents, had no oause of action 
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against the father of defendant No. 2. Whefchef 
time began to run from the date of the death or 
the plaintiff’s father or from the date when the 
possession of the predecessor of the defendant 
became adverse, in either view, the suit, insti¬ 
tuted within 2 years thereof, was in time. 
The plaintiff was, therefore, entitled to the set¬ 
tlement. jogendra Nath Singh v. Kali 
Charan Roy, 9 C.W.N. 663. [R., 34 C. 753 

= 12 o W.N. 193.] 


(46) —Excess lands occupied by ghatwals, Suit 
maintainable to assess .— Although the rent of 
ghatwals is not liable to be enhanoed by means 
of a suit, yet, for the purpose of assessing the 
lands in occupation in excess of the area 
recorded in the isumnovisee filed by them, a 
suit will clearly lie. RAJAH Jago JlVAN LAL 
v. ROGHOONATH KAPAT, 6 W.R, 197. 


C hatwal, right of, to grant permanent lease 
—See Ben. ACT VIII OF 1885, as. 5 181 
29 C. 227 =6 C.W.N. 94. ‘ 


Occupancy and non-occupancy rights in 
Ghatwali lands —See Ben. Act VIII OF 1885 
s. 181, 10 C.L.J. 602 = 4 lad. Cas. 737. 1 ’ * 

Local usage and custom—Ocoupanoy rigbt- 
See Ben. ACT VIII CF 1885, s. 181, 1 C.L J. 


See Custom, 2*2 0. 156. 

See Landlord and tenant—Relation¬ 
ship OF LANDLORD AND TENANT, 22 C. 533 
P.C. =22 I.A. 60. 


See Lease—construction of lease 

15 C. 312, P.C. 


LEASE ZUR-I-PESHGI," LEASE, 2 C L. 
R. 382, * 

Sec Limitation act, 1908, arts. 144 139 

9 C. 411. 


See Possession—adverse possession 

B.L.R. Sup. Vol. 182 = 3 W.R. 73. 

In Beerbhum — Land taken for public 
purposes—Right of Zemindar to compensation 
money —See Ben. REG, XXIX OF 1814, 14 
B. L.R. App. 7. 

See Resumption, Right of—General 

4 W.R. 77, P.C. 

See Sale—Sale in execution of decree 
—Purchasers, Right of, 6 W.R. 169. 


Gift. 

See Buddhist Law—Gift. 

See Customs—Punjab — alienation. 
See Custom—Punjab— Gift. 

See Grant, 

See Hindu Law—alienation. 

See Hindu Law—Gift. 

See Hindu Law—Will. 

See Mahomedan Law—Gift. 

See Mahomedan Law—Wakf. 

See Mahomedan Law—Will, 

See Malabar Law—Gift. 
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See Transfer of Property act, 1882. 

SS. 122 to 129. 

See WILL. 

0 )—Valid and operative deed of gift .—A 
deed of gift, valid and operative between the 
parties, cannot be avoided, foe the reason that, 
in another suit between different parties, it has 
been held to be fraudulent as against creditors. 
It is doubtful whether a donor can avoid his 
own deed of gift on the ground of his own fraud. 

Ramanugra Narain v. Mahasundur Kun 
war, 12 B L.R. 433, P.C. = 3 Sar. 277. [R., 

33 G. 967 = 10 O.W.N. 650 = 4 C.L J. 22.] 

(2) —Gift — Comvletion of , bp donor takinq 
necessary steps — Subsequent revocation by Will 

— Validity, —When a gift is completed by the 
donor taking all steps in his power to give 
effect to it, cannot be revoked by him by a 
subsequent Will. RAJARAM v. GANESH, 23 
B. 131. T Cons., 64 P.L.R. 1901 = 45 P.R. 
1901 ; R., 27 B. 31.] 

(3) —Donation to one member of a family — 
Express exclusion of another — Effect, —Where 
a donor in making a donation to a member of 
a family of priests, expressly and intentionally 
exoluded another member of the family from 
the benefit of the donation such excluded 
menber oannot sue to recover the whole or a 
share of the gift merely on the ground of 
hereditary right. MATHRA v. KANHYA, 119 
P.R. 1879. 

9 

(4) — Father giving land to sons —Sons dead — 
Son's wife and children suing faiher for posses¬ 
sion— Entry in revenue register by thugyi — 
Entry to the effect tint father sent sons with 
letter decaying h>s wishes — Report to tbugy 
could not effict the qxft -- Children wrongly 
'joined as plaintiffs —Duty of Subordinate Court 

— Pyatbaiog, Mtannig of —S. 35, Evidence Act. 
—The plaintiffs alleged that P.G., their hus¬ 
bands’ father, gave his paddy land to his sons 
and transferred it to their names in the revenue 
register. On the death of their husbands they 
and their children brought a declaratory suit 
against P G. and prayed for possession of the 
laud. The evidence ia the case consisted of an 
'entry made by a thugyi or revenue surveyor in 

the revenue register, the entry being that P.G. 
pent his sons with a lette’* declaring hi* wishes. 
The plaintiffs did not allege that the gift in 
question was effected by the report to the thugyi ; 
Held that what the plaintiffs had to prove 
was gift made, and tuat the report to the thugyi 
could not effect the gift ; Held, also, that the 
entry could only be proved with the letter that 
aooompanied it, but not otherwise. Held , 
further, that their children were Wrongly joined 
as plaintiffs, as they had no rights to possession 
of inherited property during the life-time of 
their mothers. The duty of Divisional Judge 
is to follow, not criticise, the rulings of the 
Chief Court, to which he is subordinate. A 
pyatbaing , -as its name implies, is the foil out 
out of revenue register IX, and given to the 
person who reports aDy matter to the thugyi . 


Gift— continued. ~ 

When a thugyi or revenue surveyor is examined, 
he may be asked to prove that he made entries 
in the ordinary course of his duty in revenue 
register IX, and those entries may be put in 
evidenoe under s. £5 of the Evidence Aot* 
MAUNG PO Gaung v. MA 8HWE BWIN, 14 
Bur. L.R. 30 = 4 L B.R. 231. 

(5) —Necessity for delivery of possession under 
Maho'medan Law — Subject-matter of gift re¬ 
maining in donor's hands , Effect of—Contract 
Act , s, 25. Expln. 1 —Buddhist Law ( Gifts ). — 
8. 4 (1) of tbe Upper Burma Civil Courts 
Regulation (or s. 13 of the Burma Laws Aot, 
1898) only refers to oases of succession, inherit¬ 
ance, marriage or caste, or any religious usage 
or institution. And questions relating to gifts, 
whioh do not fall under any of those heads, 
must be governed by s 25, Contract Aot. This 
has been so held in regard to gifts by and to 
Buddhists The effect of Expln. l to f. 25, 
Contract Act, is that a gift actually made is 
valid, though it may not have been expressed 
in writing or registered. The Mahomedan Law 
does not render it impossible for a husband to 
make a gift to his wife of the house in which 
they both live (28 A. 147, R.) Actual deli¬ 
very of possession is not necessary. If the 
character of the possession change?, the mere 
retention of the subjeofc-matter of the gift in 
the hands of the donor would not affect the 
validity of the gift. Under tbe Mahomedan 
Law, the husband takes a fourth of his wife’s 
estate, where there are children. It depends 
upon the circumstances of each case whether 
tbe Mahomedan or ihe Buddhist Law aupli^ to 

gifts. Abdul Gafur v. Deyan Singh, U.B. 
R. 1907. Buddhist Law—Gift 1. 

(6) —Gift by a Native Christian to his three 
children—Joint tenancy or tenancy-in-common 
— Indian Succession Act (X of 1865), s. 93 — 
English Law. — A Native Christian made a gift 
of property to his three children Two of them 
died. HAd that the surviving brother took the 
interest of the deceased by the principle of 
survivorship. Held that the gift was joint, and 
the donees took as joint tenants. The rule of 
E iglish Law is to presume that the donees are 
joint tenants. Thi3 principle is adopted by 
the Indian Legislature in the illustration to 
s. 93 of the Succession Act. Though the illus¬ 
tration deals with the case of a legacy, the sams 
principle is applicable to wills as to gifts, unless 
there are special rules justifying a deviation. 

arakal Joseph Gabriel v. Domingo Inas, 

7 M L.T. 379 = 6 Ind. Cas. 7 = 20 M.L J. 377 = 
M.W.N. 1910, 74-34 M. 80. (23 B. 80, R.J 28 

A. 33, D.) 

(7) — Succession—Aareement that land would 
go to a shrine on the dsath of persons who were 
pariies to the agreement—Gift in favour of 
shrine by one of the parties—Suit to question 
the gift by another party. —When the parties 
to the present suits aad others had agreed in a 
previous case that, on the death of persons who 
were parties to the agreement, the land in 
dispute would go to a shrine* Held that a gift 
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ot her ah ire by one of the parties, a female, in 
favour of one of the managers of the shrine, 
was not liable to be questioned by a person who 
was also a party to tne agreement and claimed 
a right to the land as an heir of the donor. 
INAYAT A III 8HaH v. WlLAYAT SHAH, 16 
P.L.R. 1910-8 Ind. Gas. 231. 

(8)— Gift—Registered deed of gift—Possession * 
Delivery of, under registered deed of gift — 
Transfer of Property Act , s. 123.—The plaintiff 
claimed possession of oertain lands under a 
registered deed of gift executed by the defend* 
ant. One of the pleas taken by the defendant 
was that, the gift not having been followed 
immediately by possession, no title passed to 
the plaintiff. Held that, under the povisions 
of s. 123 of the Transfer of Property Aot, 
delivery of possession was not necessary to 
pass the title under the registered deed of (gift 
which was signed by the donor and properly 
attested. Nandu v OHAND Datt, 5 O.C. 89. 

(9i —Oral gift in favour of daughter of part of 
taluka by talukdar—Oral gift of land before 
Transfer of Property Act—Presumption as to 
nature of estate taken by female under oral gift 
—Act I of 1869, ss. 13, els. 1 and 22— Hindu 
Daw, —The plaintiff claimed possession of two 
villages forming part of a taluka. Her case 
was that in 1880, 8.B. the then talukdar made 
an oral gift of the two villages to hie daughter 
J by way of sbankalap and placed her in pos¬ 
session thereof ; that J remained in possession 
till her death in January 1899 when S, son of 
M brother of 8.B. managed to induce the 
revenue authorities to place him in possession 
instead of recognising the plaintiff who w*s 
J’s daughter as entitled to succeed her 
mother ; hence this suit against the defendant 
who was his widow. Upon the death of 8 B. 
in 1885 a dispute arose between hi 9 widow and 
his brother N, and a suit between them was 
settled upon terms Bfcated in a petition of June 
let, 1887 of which ol. (2) r*n thus :— 41 The 
two villages were given by 8. B. to J at her 
marriage by way of shankalap. They have been 
in her possession up to the present time free 
from all demands and in accordance with the 
gift of the deceased S.B We the parties by 
onmmon consent have given the two villages to 
her rent free generation after generation with¬ 
out the power to mortgage,, sell, or give away 
the same, and the said daughter shall keep 
posicssion thereof and receive the profits. We 
shall have nothing to do with them but they 
stnll remain part of the taluka. N died in 1882 
and was succeeded by his son 8 who died in 
June 1889, aud was succeeded by his widow, 
the defendant. The defendant’s case was that 
the villages were not given to J by way of 
shankalap but were allotted to her by way of 
maintenance, that under Aot I of 1869 a gift 
could not be made to J of part of the taluka 
except by a registered deed. It was proved 
that J was do pftety to compromise, nor had 
■he any knowledge of it and that her possession 
of villages had lasted for over thirteen years. 
Beyond the faot that the villages were given 
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in shankalap there was very little evidence as 
to the terms of the gift. Held , that upon the 
question whether, if the terms of a gift to a 
female made before the Transfer of Property 
Act are net proved, the gift should be presumed 
to be of a heritable estate or only of a life estate 
in the lands given, there is no presumption 
either way. Held also upon the authority of 
Select Oase No. 222 that ol. (1) of s. 13 of 
Aot I of 1869 referred to a person or persons who 
would in fact have succeeded under the Aot or 
under the personal law if the Aot had not been 
passed and that J was a person who would under 
the Hindu Law have succeeded to an interest in 
the state of her father and therefore could take 
under an oral gift by him. Held also, that 
8 B. gave the villages to J in shankalap ; that 
the donee took a heritable estate in the villages 
and that her rights were not affected by the 
compromise of 1887 to whioh she was not a 
party ; that such gift was permissible under 
s. 13 of Aot I of 1869; and that if it was not per¬ 
missible the defect in J’s title was oured by her 
exclusive possession of the villages for over 
thirteen years. ITRAJ KUAR v. BACHA MAHA- 
DEO KUAR, 5 O.C. 345. [R., 9 O.C. 113.] 

(10) — Gift to two or more persons—Interest of 
each not specified—Nature of gift —Construction 
— Joint tenancy or tenancy-in - coynmon .—Where 
a Hindu widow, by a registered deed, gave 
certain property to her four daughters, without 
specifying the share upon which the donees 
were to hold severally, held that, as the donees 
were incapable of forming a joint Hindu 
family and as there was no declaration in the 
deed of gift to the contrary, the donees took as 
tenants in common and not as joint tenants. 
Munni v. Umrao Singh, 39 P.R 1909 = 59 P. 
L R. 1909 = 55 P.W.R. 1909= 1 Ind Cas. 720. 
(33 C. 670, P.C. = 32 I A. 37, 28 M. 363, F.; 11 
C. 1, P.C., 27 P.R. 1891, 28 A. 38, D.; 25 M. 
673, Expl.) 

(11) —Disposal of property — Description of 

property. —The Transfer of Property Act recog¬ 
nizes the gift of a man’s entire estate, and does 
not in terms require that the property shall be 
described in the instrument of gift. Even with 
regard to mortgages, it has been held that 
general words will suffice without any specifica¬ 
tion of the boundaries or exact locality of the 
laad. SUBBA ROW v 8EETHARAMAYYa, 11 
M.L.J. 27. (12 A. 175, It.) 

(12) — Gift deed by father to daughter--Clauses 
excluding all claims of donor and heirs — Con¬ 
struction. —Words used in deeds of gift, whioh 
bave the effect of excluding all claims of the 
donor and his heirs have always beeu held to 
confer on the donee a heritable estate with 
power of alienation. So, where a deed of gift 
of property executed by a Hindu to his daughter 
with the object of rewarding the donee for her 
dutiful behaviour to the donor, contained these 
words, wig. t “If, after my death, my heirs bring 
any sort of claim in respeot of the property 
given in gift, it shall be false and invalid. I 
and my representatives have oeaBed to have any 
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claim to the property, ” the deed was held to 
oonfer on the daughter, by implication, an 
absolute heritable and alienable estate. THa- 
KUK 8INGH y. NOICHE 8INGH, 23 A. 309 = 
A.^Y.N. 1901, 84. (10 A. 425, 9 C. 830, R.) 

[-R-. 9 O.C. 119, D.; 30 C. 20.1 

4 * 

(13)--Imperfect gift — Court's power to ton- 
true it as trust—Trust—Creation of trust— 
Donor s intention and acts—Indian Trusts Act 
°t 1^82), ss. 5, 6 .—Where there hag been 
a clear intention to make a gift, but on account 
of some omission on the donor's part, that 
intention has failed, the Courts will not ereot a 
trust on the imperfect gift. Where the inten¬ 
tion is to make a gift, and the intention has 
failed for want of transfer, or any other cause, 
the Courts will not convert what was meant to 
be an out and out gift into a trust. The inten¬ 
tion, in doubtful oases, may be shown in favour 
of the contention that although words of present 
gift were used, a trust was meant, by the donor 
or settlor having done everything in his power 
to divest himself of the beneficial ownership, 
more especially in the way of interest. Where, 
however, th9 Courts can find from the facts of 
any individual case, that although the words 
used are words of present gift there was an un- 
mistakeable intention of the donor to constitute 
himself a trustee, and create a trust, effect may 
be given to the true intention. The question 
whether the donor intended to make an out and 
out gift or only to create a trust, is one of fact 
in each case. In the case of a gift the donor must 
intend to part entirely with the property at the 
moment of completing the gift. If ho ex¬ 
presses that intention, but fails to carry it out, 
there will be an imperfect gift which the Court 
will not convert into a trust. But where th6 donor 
or the grantor uses words of present gift, but 
has no intention of parting with the property, 
but only with the beneficial interest, it might 
be right to look to the real meaning rather than 
to the verbal form, and, if that real meaning 
can be positively ascertained, give effect to it. 
It is clearly necessary to the creation of a trust 
that the author of the trust should express that 
intention in some words which can have no 
doubt that he did mean to accept the position 
of a trustee. Conduot which might be deemed 
conclusive in England is very likely to be a 
treaoherous and misleading guide in India 
where the conditions of life are often widely dif¬ 
ferent from these which prevail in the West. 
Heading ss. 5 and 6 of the Indian Trusts Act, 
1882, together, the legislature seems to have 
meant that a speoifio oral declaration of trust 
on points (a) to (d) would be enough to create 
a trust without transfer where the author was 
himself the trustee. MANCHERSBAW v. 
ARDESHIR, 10 Boro.L.R. 1209 ; Reversed on 
appeal , 12 Bom.L.R. 53. 

(14)— Nair , Gift of lands by, to his children — 
Intention that donees should enjoy them as joint 
property—Nature of estate taken. —Whore a gift 
of property is made to persons who are members 
of one tarwad with the intention that the 
property should he impartible descending to the 
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heirs in the female line as tarwad property, eaoh 
of the donees takes a distinct share in the 
property. In execution of a deoree against one 
of the donees, his share in such property may be 
sold. Whatever may be the intention of the 
donor, he cannot alter the faot that property 
acquired by gift is not, in the hands of the 
original donees, ancestral property to which the 
incident of impartiality attaches. PARVATHI 

ammah v. Koran Numbiar, l M.L.J. 395. (7 
M. 315, F.) 

(15)—Gift to stranger by blind old woman— 
Liability of donee to show that donor knew of 
nature of instrument executed •—Where an old 
women nearly blind without relatives or friends 
deprived herself of all her property by a gift to 
a stranger without legally securing anything 
from him in return it is only reasonable that 
the donee should show that the donor really 
knew the nature of the instrument executed 
and intended to make a gift. MT. CHIMNABAI 
v. PAIKU, 5 C.P.L.R. 44. 

(1G) —Gift to a class—Hindu law—Clause in 
will, restraining beneficiaries from alienating 
properly—Effect .—Where a gilt is made to a 
class of persons some of whom are incapable 
of taking, the disposition fails as to all. This 
rule applies even though all the members of 
the class are born before the gift takes effeot ; it 
was antecedently possible that they might 
not have been so born and the faot that the 
gift might have iooluded objeots too remote is 
fatal to its validity irrespective of the event. 

A gift “ to such of my grandsons by my 
said daughter as shall be alive at the death 
of my daughter in equal shares for and 
during their respective lives if more than one 
or to such grandson alone for life if there be 
only one” or a gift “ after the death of my 
daughter to her sons in equal shares ” is 
invalid, A provision in a will whereby the 
beneficiary under the will are restrained from 
alienating the property given to them by the 
will is not valid. ROJOMOYEE DASSEE v. 
TROYLUKHO MOHINEE DASSEE, 29 C. 260 = 

6 C.W.N. 267. 

(17) — Gift—Conditioyis subsequent , Effect of, 
—A gift which is complete and absolute at tbe 
time it was made, cannot be modified by con¬ 
ditions subsequently added. A gift to which an 
immoral condition is attached, remains a good 
gift, while the condition is void. RAM SARUP 
V. Bela, 6 A. 313, P.C. = ll I.A. 44 = 4 Sar. 
493. 

(18) — Transfer of Property Act (IV of 1882), 
s. 127 — Gift to minor burdened icith obligation 
— Acceptance. —Where property is given by the 
donor and accepted by the donee, tbe faot 
that the gift is burdened with an obligation to 
pay some debts and that the donee died a 
minor, does not render the gift incomplete. 

S. 127 of the Transfer of Property Act only 
gives a minor the right to repudiate the gift on 
attaining majority. SUBRAMANIA AYYAR v. 
SITHA LiAKSHMI, 20 M. 147. 

(19) — Gift—Restriction on enjoyment — Sale 
of interest of donee by judgment-creditor . Not¬ 
withstanding a restriction in a deed of gift that 
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the estate should be impartible, and be held by 
the donees as joint family estate descendible to 
their heirs in the female line, the interest of a 
donee in the land is liable to be attached and 
sold in execution of a decree against him. 

Narayanan v. Kannan, 7 M. 315. Not F. t 
16 M. 201 ; R. t 1 M.L.J. 395. 1 M.LJ. 739.] 

(20 )—Rule of construction—Intention to be 
gathered from entire instrument—Transfer of 
Property Act—Gift or sale without delivery or 
possession when operative—Principle of Hindu 
Law, —The rule as to the construction of the 
language of a gift, independently of the 
Transfer of Property Aot, 1882, (which may or 
may not have been expressed so as to lay down, 
in favour of absolute gifts, a rule more positive) 
is that indefinite words of gift are calculated to 
convey all the interest of the grantor, it being 
also necessary to read the whole of an instru¬ 
ment, in order to gather the intention. Where 
a gift “making over oertaio taluks to the 
donee'* was preceded by “ iu order that you 
may perform those religious ceremonies, cele¬ 
brate the festivals satisfactorily, and may 
provide for your own support, by having the 
property under your authority and control,” 
held, that the words of the gift were limited by 
its purpose, and that the donor’s intention, as 
gathered from the whole instrument, was that 
the donee should take the property for life only. 
Whore a donee, or vendee, is, under the terms 
of the gift or sale entitled to possession, there 
is no reason why such gift or sale, though not 
accompanied by possession, whether of moveable 
or immoveable proparty, (where the gift or sale,is 
not of such a nature as would make the giving 
effect to it to be contrary to public policy) should 
not operate to give the donee, or vendee, a right 
to obtain possession. This is consistent with 
Hindu Law. [Earlier authorities discussed. 
The head note in 12 M.I.A, 306 pointed out 
to be inoorrect.] KaBIDAS MULBICK v. 

Kanhaya Lall Pundit. 11 C. 121 = 11 I.A. 
218 = 4 Sar. 978 [F., 17 B. 486, 18 B. 332, 

11 C.P.L.R. 11, 64 P.L. R. 1901 = 45 P.R. 1901. 
6 Bom. L.R. 687 = 29 B. 42, 45 P.R. 1906= 120 
P.L.R. 1906 ; ExpL, 5 C.P.L.R. 63, 27 B. 31 = 
4 Bom. L.R. 754 ; Appl ., 2 Bom. L.R. 69 ; 
Cited, 21 P.L.R. 1901, 125 P.L.R.1903 = 75 P.R. 
1903 *, £>., 13 B. 156, 23 B. 682, 30 C. 265 ; 22., 
9 B. 324, 15 C. 684, P.C., 12 A. 523, 20 C. 464, 
U.B.R. 1897—1901, Vol. II, 573, 3 O.C. 215, 27 
O. 242, 26 B. 449 = 3 Bom. L.R. 857, 111 P.L. 
R. 1903 = 48 P.R. 1903, P.B., 7 C.L.J. 337.] 

(21) —Registration of deed of gift after donor's 

death — Validity — T,P % Act , ss 122, 123.—A 
gift of immoveable property is not rendered 
invalid merely because registration of the docu¬ 
ment embodying the gift was affected after the 
death of the donor. NAND KlSHORE LAD v. 
SURAJ PRASAD, 20 A. 392 = A.W.N. 1898, 88. 
(11 A. 319, R.) [F., 32 B. 441 = 10 Bom. L. 

R. 536 ; Appr. t 33 0. 584 = 10 C.W.N. 717=4 
C.L.J. 340.] 

(22) —Sale before registration —Compulsory 
registration — Effect .— A deed of gift is not 
complete until it has been registered as required 
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by s. 123, Transfer of Property Aot, and if* 
after execution but before registration of the 
deed, a sale of the same property is oompleted, 
the latter will prevail over the gift. When a 
donor after executing a deed of gift changes his 
mind and refuses to get the document register¬ 
ed, he cannot be oompelled to register it under 
the provisions of the Registration Act, as a gift 
is a voluntary transfer and remains a nudum 
pactum , until the donor has done everything to 
render it legally complete. RamAMIRTHAYYAN 
v. GOPALA AYYAN, 19 M. 433 = 6 M.L J. 207.- 
[Not F. y 3 O.C. 231 ; R , 13 M.L J. 303 ; D. t 
13 M.L.J.-364.j 

(23) —Gift of property intended to be made by 
father to daughter — Gift not completed — Trans¬ 
fer whether valid as declaration of trust — 
Nature of evidence required to establish trust — 
Plaintiff, the daughter of one K, sued the de¬ 
fendants, his grandsons, for the delivery up of 
a Government promissory note on the ground 
that, although purchased by her father in his 
name, it had been set apart by him as a pro¬ 
vision for her. Plaintiff stated that although 
there was no complete transfer to her of the 
legal ownership in the note, the father having 
constituted himself a trustee of the note for 
the benefit of the plaintiff, the Court should 
enforce the trust, as suoh, although a voluntary 
one. Held that the doctrine, obtaining in the 
Courts of equity in England, of the transfer of 
ownership by acknowledgment of a trust, 
requires to bo cautiously applied in the Courts 
in India, especially when it is sought to bo 
established by oral evidence. The evidence in 
the case was of an unsatisfactory nature owing 
to discrepancies in it and to its uncertain 
character. The evidence left no doubt as to 
the intention of the father to give the note to 
the daughter, but was not of suoh a character 
as to justify the conclusion that tho father had 
constituted himself a trustee for the daughter 
before he died. The conclusion arrived at by 
the Court on the evidence was that the father 
failed to carry out his intention into effect by 
seme instruments declaring distinctly the 
manner in which the note was to be appro¬ 
priated to the benefit of his daughter, the 
plaintiff, whoso suit was, therefore, dismissed 
by tho Courts but without costs. HlRBAI v. 

Jan Mahomed Khalakdina. 7 B. 229. [ZL, 
17 B. 486, 10 Bom. L R. 1209.] 

(24) — Property claimed as a gift—Gift or sale 

— Purdanashin. —Where the evidence shows 
that a purdanashin intended by a deed to pass 
the property for some purpose, and the sugges¬ 
tion of gift is excluded, the deed must operate, 
if at all, according to what it purports to be, 
as a sale. HAKIM MUHAMMAD IKRAM UD- 
DIN v. NAJIBAN, 2 C.W.N. 543, P.C. = 20 A. 
447 = 25 I.A. 137 = 7 Sar. 353. [Z)., 2 A.L.J. 

436.] 

(25) —Contract — Construction — Revocability. 
—Where A and B entered into an agreement 
by which the former delivered over certain 
lands to the latter in consideration of his pro¬ 
mise I to perform oertain servioes, held , in a 
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Gift— continued . 

suit brought by A’s son against B for restora¬ 
tion of the land on the ground that B had fail¬ 
ed to perform the services, that the question 
was whether there was in this ease the offer of 
one performance for the other, and whether 
the continuous performance of the services on 
the one side was the pre-supposition of the 
continuous existence of the gift on the other, 
or whether there was a mere gift with a obarge 
upon it, the primary intention being to give, 
that this was a question of construction, and 
that, in the present case taking the agreement 
and the counterpart together, there was clearly 
a covenant for the hereditary enjoyment of 
the land, to be exchanged for an hereditary 
performance of the services. KACHUR Sub- 
RAYA v. BENGAL SANTAPPAIYA. 7 M H.C. 

167. 

(26) -— Suit by the aqent's representative for 
enforcing gift against widow's successor — 
Burden of Proof —See WAJID KHAN v. EWAZ 

ALI KHAN, 18 C. 545 = 18 I.A. 144, P.C.=6 
Sar. 46. 

(27) — Ss, 16 and 17, Act IX of 1^12—(Con¬ 
tract Act) deed of gift — Absence of proof of 
confidence—Failure to prove inequitable advan¬ 
tage. —Where after tha donee had obtained 
possession, the donor sued to have the gift set 
aside but failed to prove the alleged inequitable 
advantage taken over him by the donee, or any 
confidence reposed by him iu the donee, it was 
held, that there was nothing iu the case to bring 
it within s. 16 Aot IX of 1872, and that the gift 
could not be set aside as prayed for by the donor ; 
and the setting aside of a gift, as being inequit¬ 
able between the parties, would depend on the 
circumstances existing at the Lima of the gift 
and uot ou subsequent events. GANGA BAKSH 

v. Jagat Bahadur Singh, 23 c. 15 P.c.= 

22 I,A. 153 = 5 Sar. 643. [F., 8 Bom. L R. 

25 2 ; R., 22 B. 176, 7 Bom. L.R. 772.] 

(28) — Transfer of property by gift — Essentials 

for validity. — A voluntary transfer of property 
by gift is valid as against creditors, if it is made 
bona tide, and not with the intention of defraud- 
ing creditors. GNANABHAI v C. SRINIVASA 
PlLLAI, 4 M.H.C 84 [F., 5 M.H.C, 368 ; 

Appr , 3 M.L.J. 174 ; R., 10 B. 395, 16 M. 
397, U.B.R. 1892—1896, Vol. II, 315, 17 C P.L. 
R. 24 ] 

(29) — Deed of gift , setting aside — Absence 
of power of revocation—Transfer of Property 
Act , s. 126— Grounds on which voluntary deeds 
could be set aside — Burden of proof. — The 
executant of a voluntary deed of gift was an 
old illiterate woman of 60 years. In full 
poisession of all her senses and without the 
exercise of any fraud, misrepresentation or 
undue influence she voluntarily conveyed all 
her property to her nephew. When she execut¬ 
ed rthe deed of gift, she fully understood its 
contents and the effect it would have of divest¬ 
ing her of her property. It appeared that the 
gift was her free determined aot and that she 
intended the gift to be irrevocable. Sometime 
after the execution she sued to set aside the 


Gift — continued. ,. 

deed ; Held % that the deed should not be set 
aside and was binding on the executant. In 
the case of a voluntary gift executed by an old 
illiterate woman, whiob leaves her entirely 
destitute, it lies on the donee to prove that the 
exeoutant thoroughly understood the contents 
of the document she executed, that all the 
material clauses were explained to her, that she 
appreciated the effect the execution of the deed 
would have on her with respect to her property, 
and that the deed carried out her intentions at 
the time, it is then open to the other side to 
show that some substantial reason existed why 
the deed should be set aside. The absence of 
the power of revocation in a deed of gift is but 
one of the circumstances to be taken into 
consideration, when the Court has to consider 
whether a deed of gift shall stand or be set 
aside. RAJARAM RaJaRAM v. KHANDUBaLU, 
14 Bom. L.R. 340. 

(30 )—Gift to female , presumption as to the 
extent of. — Io the case of gifts as in the case 
of wills, the well established rule must be 
followed, vie,, that in the absence of express 
words showing suoh an intention, a gift to a 
woman does not confer an absolute estate of 
inheritance which she is enabled to alienate. 
ANNAJI DATTATRAYA v. CHANDRABAI, 17 B. 
503. (5 C. 684. R.) [ Exyl ., 32 C. 1051 = 9 C. 

W.N. 784 = 2 C.L.J. 50 ; R., 19 B. 36, 1 Bom. 
L.R. 303, 3 Bom. L.R. 790, 6 Bom. L R. 625, 

6 Bom. L.R, 975 = 29 B S06, 1 S.L.R. 211, 

9 O.C. 119 ; D., 22 B. 984 ] 

Decision as to validity of gift in enquiry 
under Land Acquisition Act— Subsequent suit 
impeaching same gift, res judioata— See ACT X 
OF 1870, s. 39, 20 M. 269. 

Without donee being placed in possession — 
Claim of donee supported by donor—Validity 
of gift as against person claiming adversely to 
both donor and donee — See C.P. ACTXVIII OF 
1889, s. 23, 11 C.P.L.R. 11. 

By father in favour of daughter of agricultural 
land—Daughter marrying in another district 

— Refusal of sanction by Deputy Commissioner 

— Revision— See PUN. ACT XIII OF 1900, 
ss. 3 (3), 5, 8 P.W.R. 1908. Rev. 

See Benami Transaction — General, 14 
W.R. 7, P.C. = 13 M.I.A 419. 

Suit for cancellation of instrument To 
spiritual adviser — Fiduciary relationship 
Undue influence— See BURDEN OF PROOF 

Decrees and deeds, suits relating to, 

12 A. 523= A.W.N. 1890, 56. 

Suit by Hindu widow for possession of pro¬ 
perty—pi ea of gift from plaintiff— Onus on 
defendant of proving free nature of gift— See 

burden of Proof—Hindu Law, 17 a. 1 = 

21 I.A. 148, P C. 

See Burden of Proof—possession and 
Proof of title, 4 B.H.C.A.C., 70. 

By adopted son to father—Fiduciary relation¬ 
ship of father and adopted son—Burden of 
proof of undue influence— See CONTRACT ACT, 

187 a. a. 16, 17 M.L.J. 19 = 2 M.L.T. 4 = 30 M. 
169, F.B. 
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ift—con/inueri. 

See Contract Act, 1872, s. 28, 2 A. 483. 

Voluntary alienation by debtor—Good faith 
—Fraud against oreditor. See CONTRACT ACT, 
1872, s. 25, 2 A. 891. 

By husband to wife—Validity—Mortgage of 
gifted property— Effeot— See CONTRACT ACT, 
1872, s. 25, 38 P.R. 1899. 

Suit to enforce registration of .deed of gift— 
Relief consequential—Advalorem fee payable 
—See COURT FEES ACT, 1870 s. 7, cl, IV, 
(o), 12 M.L.J. 87. 

To daughter’s son—See CUSTOMS—PUNJAB 
—ADOPTION, 67 P.R. 1901. 

Awans of Pind Dadan Khan, tahsil of Jtaelum 
District—Gift by father of self-acquired land to 
daughter and her inheriting 6uch land, distinc¬ 
tion between, as affecting daughter’s powers of 
disposition — See CUSTOMS — PUNJAB—IN¬ 
HERITANCE, 121 P.R. 1909. 

Deed of Gift limiting rights of donee—Condi¬ 
tion that donee should keep property for life— 
Declaration that donee or his heirs to have no 
claim to property given—Construction—Abso¬ 
lute ownership conferred on donee— See CUS¬ 
TOMS—PUNJAB-INHERITANCE, 72 P.W.R. 
1908. 

Transfer by husband to wife—Sale—"Limit¬ 
ation Act, 1877, s 18, scb. II, art. 10 — Frau¬ 
dulent concealment of right—Shamilat land— 
Property capable of physical possession — See 

Customs—Punjab —Pre-emption, 4 P.L.R 
1903. 

Sep Deed—Construction of deeds, 13 
A- 409 = A.W N. 1891, 159, 15 O.W.N. 693. 

Oral evidenoe showing “sale-deed” to be 
“deed of gill”— Admissibility — See EVIDENCE 
—PAROL EVIDENCE, 28 C. 70. 

For pious purposes—Undue influence— See 
Evidence act, 1872, s. ill, a.W.N. 1884, 

184. 

To a supposed relation as such — Failure of 
adoption—See HINDU LAW —ADOPTION, 19 
C. 513. 

See Hineu Law—Adoption, 12 C. 686. 

Additions to ornaments subsequent to mar¬ 
riage not governed by law applicable to nuptial 

gifts—See Hindu Law—Inheritance, 28 
C. 311. 

See Hindu Law—Joint Family, i a. 429, 
13 M.L.J. 477. 

Of whole estafe by husband—Validity— See 

Hindu Law—Maintenance, 2 A. 315. 

To priest by pilgrim—Right to the— See 

Hindu Law—Partition, 15 c.l.J. 376. 

Of idol and property endowed, made for be¬ 
nefit of idol—Effect— See HINDU LAW—RE¬ 
LIGIOUS ENDOWMENT, 17 C. 557. 

Bee Hindu Law—reversioners, 8 A. 

• 646*A.W.N. 1868, 243. 

C. IV—60 
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moot record — Btridnan — xra 

benami—See _ 

10 A. 197V P.C. =rjfi.I.A..a9 
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Estoppel—By Hindu widow—Attestation of 
deed by reversioners—Effect— See HINDU LAW 
—WIDOW, 20 M. 269. 

By widow for religious purposes— See HINDU 
Law—Widow, 20 M. 269. 


Gift of immoveable property by husband 
with power of alienation—Effect— See HINDU 
Law —WIDOW, 10 A. 495= A.W.N. 1888, 181. 

By Hindu widow valid to extent of her life 
interest only —See HINDU LAW—WIDOW, 14 
A. 337 = A.W.N. 1892, 33. 


Immoveable property devised to widow abso¬ 
lutely—Widow’s competency to alienate— See 

Hindu Law—Widow, 7 B 491. 


Gift—Presumption — Adverse possession of 
donee when begins — See LIMITATION- 
GENERAL, 4 Ind. Cas. 313 = 53 P.W.R 1909. 

Deed of—Agreement contrary to the terms of 
the—Evidence to prove the agreement— See 
Limitation act, 1908. art. 91, 5 Ind. Cas. 
497. 

See LIS PENDENS. 86 P.R. 1879. 


Transfer of property in lieu of dower debt is 
a sale, not gift —See MAHOMEDAN LAW— 
DOWER, 13 C.W.N. 160=4 Ind. Cas. 466. 


By a Sikh Jat in favour of ipsue from Mabo- 
medan woman—Valid i Ly — See MAHOMEDAN 
Law—Legitimacy, 190 P.L R. 1908. 

Malabar law — Of a life interest — Limitation 

—See Malabar Law— Miscellaneous, 14 
M. 495. 


Oral evidence to prove deed of gift to be 
donatio mortis c^iusa —Transfer of negotiable 
instrument by registered deed of gift— See 

Negotiable Instruments act, 1R81, 

se. 46, 47, 48, 50, 16 C.W.N. 666. 

Pardanashin lady—Deed of—Allegation of 
fraud— See PARDANASniH WOMAN, 3 M. 215. 

Property claimed as gift—Gift or sale — See 
Pardanashin woman, 20 A. 447, P.C. = 25 
I A. 137 = 2 C.W.N. 545. 


Wakf—Cessation of public use — Gift of 
property by descendants of founder under un¬ 
registered deed—Admissibility of parol evidence 
to prove factum of gift —See POSSESSION— 
ADVERSE POSSESSION, 4 Ind. Cas. 314 = 18 
P.W.R. 1909. 

See POWER OF ATTORNEY, 13 C.L.R. 247. 

Incomplete, not being registered — Right of 
donee to compel registration—Registration of 
document not containing description of property 

—See Registration, 13 M.L.J. 303. 

Registration of deed of— See REGISTRATION 
ACT, 1908, as. 2# 47, 75, 3 O.O. 231. 
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Gift — concluded . 

Allotment of land for maintenance in trans¬ 
fer deed by widow, not a —See MAD. Reg. II 
OF 1825, s. 4, 16 M. 419, F.B. 


See Religious endownment, 13 

364. 
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In fraud of creditors—Creditors bringing 
property to sale—Suit by donee to set aside 
sale on ground of fraud—Rescission— See SALE 

—Sale in execution of decree— 
Wrongful and invalid sales, 13 B. 297. 

See Sale—Sale in execution of decree 
—Miscellaneous, 2 w.R. 305. 

Incomplete gift of Government promissory 
notes--8uit by executor of donor to recover notes 
—Jurisdiction —See SMALL CAUSE COURT, 

Presidency towns, Jurisdiction of— 
General, 12 B. 573. 

See STAMP ACT, 1879, s. 3 (19) (5), 7 M. 
349, F.B. 


See STAMP act, 1879, sch, I, art. 36, 7 B. 
194. 

See STAMP ACT, 1979, sch. I, art. 50, cl. ( b ), 
12 M. 89. 

Gift by insolvent just before insolvency— See 
ST. 11 AND 12 VIC., C. 21, s. 26, 3 C. 434 = 1 
C.L.R. 661. 

Over, void—Estate taken is absolute— Se. e 
SUCCESSION ACT, 1865. s. Ill, 3 C.W.N. 
478. 

Of land, made on conditions that it would be 
liable to be taken back, in the event of donee 
transferring it, whether repugnant to the 
original transfer— See TRANSFER OF PRO¬ 
PERTY ACT, 1892, ss. 10, 12, 126, 4 A.L.J, 708 
= A.W.N. 1907, 278. 


Necessity for registration —See TRANSFER 
OF PROPERTY ACT, 1882, es. 41, 123, 12 Ind. 
Cas. 858. 


Consideration in shape of services rendered 
or to be rendered—Grant of assessment— 
Registration — See TRANSFER OF PROPERTY 
ACT. 1882, ss. 56 (Gi (6), 123, 12 Bom. L.R, 9 
= 5 Ind. Cas. 599 = 34 B. 287. 

See Undue influence, 15 C. 684 = 15 
I.A. 81, P.C. 

Rule against perpetuities — Trust for masses 

—See Will—Construction, 15 M. 424. 

Of income of immoveable property—Its effeot 

— See Will—Construction, 2 A.L.J. 568. 

To children— See WILL—CONSTRUCTION, 
1 Ind. Jur., O.8., 74 = 1 M.H.C. 17. 

Of share of rents and profits—Gift of corpus of 
estate— See WILL—CONSTRUCTION, 8 C. 788 
= 11 C.L.R. 370. 

Legaoy to minor—Absolute—Discretion of 
executor— See WILL—CONSTRUCTION, 1 Ind. 
Jur. N.S. 16 = Bourke, O.C. 281. 

See WILL—CONSTRUCTION, 15 C. 282, 6 
A. 583 = A. W.N. 1884, 194, 2 Hyde 65. 


Gift to a Class. 

See Gift. 

(1) — Gift to c/a?s, not all capable of taking — 
General rule — Semble . — As a general rale, 
where there is gift to a olass, some of whom are- 
or may be incapacitated from taking, because 
not born at the date of gift or the death of the 
testator, as the oase may be, and where there is 
no other objection to the gift, it should ensure 
for the benefit of those members of the class 
who are capable of taking. RAM Lal SETT v. 
Kanai Lal Sett, 12 G. 663, i2 C. 262, 4 C. 
455, R.\ 

See Hindu Law—Will, 16 B. 492. 

To a olass in a will—Postponement of period 
of distribution—After boro ohiid— See WILL 

—Construction, 4 C. 670. 


Giving Ti 
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Principal and surety—Giving time — Advan¬ 
ce interest — Disobarge of surety —See PRIN¬ 
CIPAL AND SURETY—DISCHARGE OF SURE¬ 
TY, 4 C. 132 = 2 C.L.R. 455. 


To principal debtor—Subaequenfc interest— 

See Surety—Discharge of surety, 4 C. 
331, P.C. 


Glasgow. 

Chief Magistrate, Glasgow—Power to aami 
nister oaths—See OATH, 22 C. 491. 


Declaration as to execution of power of attor¬ 
ney, before the Chief Magistrate, Glasgow— 
Certificate by Notary Public— See PRACTICE 
AND PROCEDURE, 22 C. 491. 

Godown. 

Principled assessing mesne profits in respect 

of a —See Execution of decree —Gene¬ 
ral, 10 Ind. Cas. 312. 

Golden Temple, Amritsar. 

(1) —(Darbar Sahib)—Its 1859 Dashtr-ul- 
Amal—Pujari disobeyinq its provPiors — Fail - 
inq to pay halt of the Ardos to the Temple Trea¬ 
sury — Misconduct—Right of Manager to pre¬ 
vent him from entering the temple—Interference 
of Civil Court—Court fee Rs. 10 —Held, that 
(1) The Dastur-ul-Amal prepared in 1859 for 
the management of the Golden Tempie, Amrit¬ 
sar, rightly sets out the arrangements and prac¬ 
tice and custom relating to the temple and its 
officials : (2) If a Pujari does not obey its pro 
visions or does not follow the custom of the 
Institution, as for instance by withholding half 
of the Ardas (subscription) realized by him 
whioh he is bound to pay into the Temple 
Treasury, he is guilty of decided misconduot, 
which justified the Managing Committeo of the 
Institution in taking necessary steps to pre¬ 
vent him from entering the Temple for the 
purpose of discharging his duty as Pujari, and 
that such a matter is within the cognizance of a 
Civil Court. (2) A person setting up a special 
oustom must prove it. SARDA MAN SINGH v. 
GANG A SINGH, 100 P.W.R. 1909 = 4 Ind. Cas. 

894 . 
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Gomasta. 

See Gomastah. 

Good Faith. 

% .r” . _ »\ . %. 4 Jk, w ' *. V 5 \ « * m . j * 

See BONA FIDES. 

See Notice. 

See ACT XVIII OF 1850, 1 M. 89, P.B. 

See ACT XVni OF 1850, a. 1, 1 A. Q90. 

; 

Proof of —Of a transaction where one party 
stands in fiduciary relationship to another— 
All accounts forming basis of contraot need not 
be proved — See CIV. PRO. CODE, 1908, s. 2, 
12 C.W.N. 1102 = 36 C. 493 = 2 Ind. Cas. 553. 

Voluntary alienation by debtor — Fraud 
against creditor— See CONTRACT ACT, 1872, 
s. 25, 2 A. 891. 

Set Evidence act, 1872, s. ill, 26 A. 130, 
P.C. = 31 I.A. 46 = 8 C.W.N. 569. 

See Instalment decree, 24 A. 85 = 
A.W.N. 1901, 168. 

See Transfer of Property act, 1882, 
s. 53, 13 C.P.L.R. 180, 20 M. 465 = 7 M.L.J. 
246. 

Trupt—Pnrohase of trust property—Notioe— 

See Trusts act, 1882, B. 3, 2 O.C. 319. 

Goods. 

(1) —Government currency note not “ goods.' 1 
— A Government currenoy note is not “ goods” 
within the meaning of the Contract Act. In 
the matter of CAPTAIN MlCHELL, 1 C.L.R. 339. 
[R., 5 Ind. Cas. 202.] 

(2) —“ Goods ,” evidence as to special meaning 
of .— Evidence of a special meaning of the word 
“goods” rejected. JADEB RaI v. BHUBO- 
TARAN NUNDY, 17 C. 178. 

Sale or mortgage of goods not in existence— 
Property when passes — Goods oonsigned to 
vendee — Attachment by consignor’s decree- 
holder in course of transit—Charge—Lien — 
See APPROPRIATION OF PAYMENTS, 9 Ind. 
Cas. 255 = 9 M.L.T. 276 = 21 M.L.J. 413. 

Claim for — In possession of third parties— 

See Decree—Decree, Form of, 22 M. 
478. 

Sale of—Loss by misdireotion of, by railway 
—Negligence of agent—Liability — See PRIN¬ 
CIPAL and agent—General, 7 a.L.J, 732 
= 7 Ind. Cas. 287. 

8ale of—Stipulations as to time of delivery, 
whether of the essence of contract —Set SALE 
—General, 13 O.C. 143 = 6 Ind. Cas. 1011. 

Goods Delivered. 

(1) —Goods delivered “ Jangad ” to another — 
Effect of. —The term jangad has several mean¬ 
ings. When goods are delivered “ jangad” it 
is a question of fact in eaoh case as to the 
terms upon whioh they are delivered. When, 
therefore, as found here, they are delivered 
upon the condition that, if not returned within 
the stipulated time, whether fixed definitely or 

. ' i * . I * - v . ’ j 


Goods Delivered— concluded. 

ascertained by the ooarse of dealing between 
the parties, they are to be considered as sold to 
the person to whom they are delivered at the 
prioe fixed upon, then the person delivering 
the goods cannot, after the expiration of such 
fixed period, recover the goods baok, but his 
right is to sue for their prioe. ISHWARDAS 
TRIBHOVANDAS V. KALIDAS BHAIDAS, 20 B. 
779. 

Goods Sold and Delivered. 

(1 )—Sale of goods, agreement for—Ordinary 
contract for sale of goods and contract to pay 
existing debt in specific articles. —In the absence 
of any agreement as to delivery, goods agreed to 
be sold aro to be delivered at tbe place at whioh 
they are at the time of the agreement for sale, 
or, if not then in existence, at the place at 
whioh they are to be produced. Distinction 
between an ordinary oontraot for sale of goods 
and a oontraot to pay an existing debt in 
specific articles pointed out. DADABHAI NARSI 
v. SALLEMAN DASSU, 3 B H.C. A.C. 126, 

Goods Yard. 

Goods yard of a railway station is a public 
place— See ACT XI OF 1890, 8. 3 (4), 4 B.L.R. 
290. 

Good Will. 

(!) — Sale of good-will—Seller not entitled to 
solicit old customers — Neivspaper—Sale of pro¬ 
prietary rights. — Where a person sells his good¬ 
will in a business, the vendor after sale is not 
entitled to solicit his old customers to the pre¬ 
judice of the purohaser. Hence, where the 
proprietor of a newspaper sells all his rights in 
it to another he is not entitled to solicit the old 
customers of the paper when it was under his 
control. DAMODAR v. KASHINATH, 9 Bom, 
L R. 312. 

(2) — Good will , in a par Inership—Rights on 
dissolution. — Where the partners at the time of 
dissolving the partnership make no stipulation 
about tbe good will, every one of tbe partners 
has a right to carry on the trade in the identi¬ 
cal name under whioh the firm had traded 
prior to the dissolution, because the good will 
of the buainsss is an asset of the partnership, 
to which one member of the firm has do higher 
right than the other. MANCHERJI v. FRAMJI, 
2 Bora. L R. 1026. 

(3) — In a partnership. Survival of,to a survi¬ 
ving member. —In the absence of agreement, 
the good will of a business does not survive. 
HASANALI v. ESMAILJI, 9 Bom, L.R. 608. 

Tenant assigning—Etc. holding over after 
notice by landlord to lessee and to assignee 
for possession on expiry of lease or for payment 
for rent—Liability of assignee— See LANDLORD 
AND TENANT—HOLDING OVER, 26 C. 338. 

Whether—of a partnership forms assets of 
. the partnership— See LIMITATION ACT, 1908, 
ss, 6, 8, 17, art. 106, 9 C.W.N. 537* 
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Goonjaish Land. . 1 . . . 

(1)— Construction .— Toe term 11 goonjaish 
lands” construed. 8HAIK ASSANOOLAH y. 

Suffer adi, 21 W.R, 133 . 

Gorabandi Tenure. 

(1) — Burden of proof — Oorabundi tenure — 
Transfer ability .—The purchaser of the tenure 
from the former holder, who 6ue8 for posses¬ 
sion must Drove that such lands are transfer¬ 
able. Per Curium. — There are no decided 
oases, nor is there any evidenoe to show either 
that gorabundi rights are more extensive than 
rights of oooupancy, or, if more extensive, that 
they are extensive in this particular direction, 
that is to say, that they are transferable. 

Mohunt Chutterrhuj Bbarti v. JANKI 
Prasad Singh, 4 C.L.F. 298. 

(2) —Act X of 1859, Object and effect of .— 
The object of Act X of 1859 was to re-enact 
provisions relative to the rights of ryots, and 
not to destroy those rights, and the enaotment 
of that law did not deprive any party of his 
rights in a groaoundy tenure existing before such 
enactment, and reooeniz^d in a long series of 
decisions. RAJAH LEELANUND SINGH BAHa- 
DOOR v. NIRPUT MAHTOON, 17 W.R. 306. 

Gordon Settlement. 

See BOM. ACT III OF 1R74, 4 C.W.N. 517, 
P.C. = 24 B. 556 = 27 l.A. 86 = 2 Bom L.R. 548. 

See Bom. ACT III OF 1874, ss. 5, 10, 15. 
20 B, 423, F.B. 

With vatandars in Southern Mahratta 
Country nature of—Service vatan land—Alien¬ 
ability— Vatandars Act III of 1874 — See 
SERVICE TENURE, 15 B 13. 

See SERVICE TENURE, 18 B. 22. 

See Vatandars, 2 Bom. L.R. 548 = 24 B. 
556. 

Gosavi Guru. 

Set, Hindu Law -Inheritance, n B, 514 . 

Goisaius. 

See Garbhari Gosavi. 

(1) —Maintenance and champerty—Agreement 
to carry on litigation not per te opposed to pub¬ 
lic policy — Exortonate and unconscionable 
agreement — Question between assignor and 
assignee—Covenant prohibiting assignor to com¬ 
promise, valid — Suspicion , Court not to proceed 
upon — Benami, Presumption in favour of — 
Dasnami G^ssains — Custom of inheritance — 
Chela — Initiation —Biraja Horae —Age of discre¬ 
tion — Auspicious day — Performance of Biraj * 
Home essential to claim by inheritance the estat- 
of guru — Rule of succession by nomination 
or election — Custom of lapse , how to be proved. 
—The English Law of maintenance and cham¬ 
perty has Dot been introduced into India. A 
fair agreement to supply funds to carry on a 
suit, in consideration of having a share in the 
property if recovered, ought not to be regarded 
per se as opposed to public policy ; but when 


G o ib a In a— continued, 

tbe agreement is found to be extortionate and 
unconsoionable, so ae to be inequitable, or to 
be made not with the bona fide object of assist¬ 
ing a claim believed to be just and of obtain¬ 
ing a reasonable recompense therefor, but for 
improper objeots, as for the purpose of 
gambling in;litigation or of injuring or oppress¬ 
ing others by encouraging unrighteous suits so 
as to be contrary to public policy, effect ought 
not to be given to it. (1 M I.A. 170, 3 W.R. 
33, P.C., II.A. 241, 22 W.R. 148, 1 B.L.R. 
509, 4 l.A, 23 = 2 C. 233, 20 l.A. 112 = 20 C. 
843, 20 l.A. 127 = 15 A. 352, F.) But the 
question whether the transaction is an unfair 
and unoonsoionable bargain for an inadequate 
price, is entirely a question between the assig¬ 
nor and assignee. (35 l.A. 48 = 35 C. 420 , F>) 
Where, in suoh an agreement, there was a 
covenant to the effect that it will nob be com¬ 
petent to the assignor to enter into any com¬ 
promise with the defendant, in respeot of the 
subject-matter of any suit instituted for the 
recovery of the properties, and that, if ho 
eutered into any such compromise, the trans¬ 
feree would be entitled to prosecu’e the suit ; 
Held , that a covenant of tbi3 nature for the 
protection of the purchaser is valid in law (32 
l.A. 113, F.) The Court must not proceed upon 
suspicion only, and must not make any 
presumption against apparent ownership (11 M. 
l.A. 28, 11 M.I.A. 551, R.) In tbe oase r* 


Dasnami Gossains Sanyasis, the custom is 
this: When a person intend to enter the seot, 

some ordinary ceremonies are performed, such 
as the shaving of the bead, bathing of th6 body, 
wearing of new olothes and taxing of a new 
name. He then becomes a Gossain in a state 
of probation. After he has remained so for a 
year or two and made himself familiar with 
the usages of the order, the ceremony of Biraja 
Heme is oelebrated by wispering tbe Mulmantra 
into his ears, and it is only after the performance 
of Biraja Home that he attains the status of a 
perfect and completed Chela. During the period 
of probation it is open to the chela to renounce 
tbe life of tbe monastery and to return to his 
family, but, after the performance of the Biraja 
Home , reversion fo secular life is an impossibili¬ 
ty. Tne Biraja Home ceremony is not performed 
till the probationer attains the age of diBoretion, 
so as to be able to realise for bim«elf tbe full 
signification of tbe fiual act of renunciation of 
the worl 1. (7 C.W.N. 145, R.) It is unlikely that 
the Beraja Home ceremony should be reserved 
for performance on only one day in the year. 
It is more likely that it should be allowed 
to be performed on specially auspicious dayp 
The performance of Birajo. Home ceremony ie 
essential to entitle a bhela to claim by inherit¬ 
ance the estate of bis guru : a mere nomination 
by the guqu : is not sufficient. (7 C.W.N. 145, 
10 M. 376, 13 M. 524, R.) The rule of succes¬ 
sion by nomination by tbe guru or by election 
by the mohunt* of the order, is not of universal 
application. There is no fixed rule whioh 
regulates the relation between the superior and 
• subordinate Maths , for even if a Math is subor¬ 
dinate to another, it must be governed by it 



793 


THE ALL INDIA DIGEST*' 


794 


Goatains concluded* 

own rales o! management. (8 O.L.J. 499, F.\ 20 
W.R. 217, 10 M. 375, ft.) In order to establish 
tbe custom of lapse, it is necessary to prove not 
merely that, in some instances^ the property 
had passed 10 the spiritual head of the monas¬ 
tery. but als3 that this took place in the pre¬ 
sence of a chela who would otherwise, be com¬ 
petent to take by inheritance. GOSSAIN RAM- 

dhan Puri Raj Kumar Thakur v. Gossain 
Dalmir Puri, 2 Ind. Gas. 385 = 14 G.WN. 
191. 

(2) —No fcnnily system among gossains .— 
No family system among gosains, among whom 
the family system does not exist. VlTOBA v. 
LAXMANGIR, 6 C.P.L.R. 19. [ft., 13 C.P.L.R. 
81.] 

Offioe of Mahant—Marriage—Forfeiture— 
Evidence—Burden of proof — See HINDU LAW 
—INHERITANCE, 5 B. 682. 

Posthumous chela —Appointment by widow 
of Gossain — Inheritance — See HINDU LAW — 
INHERITANCE, 3 A.L.J. 717 = A.W.N. 1906, 
289 = 29 A. 109. 

Suooeasion not barred to one in an immature 
stage of asceticism — See HINDU LAW — IN¬ 
HERITANCE, 93 P.R. 1898. 

See Hindu Law — inheritance, 2 B. no. 

Government. 

See act of State. 

0) — Suit agaiyist Government lor breach of 
contract of service —Public servant and Govern¬ 
ment — Biding , Period of. — A suit lies against 
Government to m ike it answerable for the 
breach of the terms of a contract of service, as 
well as for the breach of the terms of any other 
contract it may enter into. Where there is no 
period fixed for tbe service of a Government 
servant, but there is a stipulation that the em¬ 
ployee should give 6 months’ notice of bis in¬ 
tention to leave tbe service of the Government, 
held that the period of service contemplated by 
the parties was indefinite, that it may be put 
an end to by the Government at its pleasure, 
and by the employee on giving 6 months’ notice 
but the Government will not be allowed in a 
Court of equity or in a Court of law to exercise 
that power capriciously to the damage of the 
servant. An indefinite hiring in India does not 
mean a hiring for a year. The mere payment 
of wages monthly is not enough to show that 
the hiring is a monthly hiring. P. F. HUGHES 

v. The Secretary of State for India in 
Council, 7 B.L.R. 688. [ft., 6 Bom. L.R. 

131.] 

(2 )—Temporary settlement by Government — 
Suit for land — Government, whether necessary 
party. —In a suit for land brought by a person 
olaiming to be the owner against a person who 
had obtained a temporary settlement from 
Government, the Government ought to be a 
party to rhe suit. MAHOMED ISRAILE v. WISE, 
13 B L.R. 118, F B.=21 W.R. 327. [F22 
W.R. 62, 6 C.LR, 154 ; Cons, and Expl. % 2 O. 
L.R. 467 ; ft., 21 W.R. 395, 21 B. 229, 5 C.L.J. 
683 = 12 C.W.N. 193 = 34 0. 763.] 


Oovepnmeot-eonfmvid. 

(3) —Act IX of 1847. 5. 9— Scope .—The words 
of a. 9 of Aot IX of 1847 are limited to forbidding 
a suit wherein the plaintiff seeks to make 
Government, or any of its officers responsible in 
damages, on account of anything done in good 
faith in tbe exercise of the powers conferred by 
the Aot ; and do not necessarily extend to for¬ 
bidding a suit whioh is brought to recover 
property, which either the Government or its 
offices might be instrumental in keeping from 
the rightful owner. THE COLLECTOR OF 

Moorshedabad v. Roy Dhunput Singh 
BahadooR, 18 B L.R. 49 = 23 W.R. 38. [F. t 
4 C 103, 11 C. 784 ; Appr , 14 C. 67 ] 

(4) —Limitation Act — Government .—The 
Government is not entitled to any exemption 
from the provisions cf the Limitation Aot 
relating to applications. APPaYA v. THE 

Collector of Vizagapatam, 4 M. 155, [ft., 
25 M. 457.] 

(5) —Suit for recovery of property of Govern¬ 
ment--Limitation .— PosaeEsion of a defendant 
for a period of 12 years, though it would be 
sufficient to bar a claim by any other party, 
would not exclude a claim by tbe Crown to 
recover what could be shown to be Government 
property. SECRETARY OF STATE FOR INDIA 
IN COUNCIL v. DURBIJOY 8INGH, 19 C. 312, 
P C. = 19 1.A. 69 = 6 Sar. It3. 

(6) — Sovereign powers of Government — 
Government , Liability of, for its acts — Right of 
suit of subjects. —Government is not civilly 
liable for its acts in exercise of sovereign powers. 
Tbe subject has no right cf suit in eucb cases, 
[F., 3 A. 829 ; Diss., 4 M. 344. 3 A. 829. 5 M. 
273, 7 M. 466, 6 Bom. L.R 13L ; ft., 27 B. 189 
= 5 Bom. L.R 30, 1 C L.J. 355 = 9 C.W.N. 
495.] Tbe right of suit is limited only to suits 
for acts done in the conduct of undertakings, 
which might be carried on by private individuals 
without Fovereign powprp. NOBIN CHUNDER 

Dry v. The Secretary of State for 
India, 1 C. H =24 W R. 309. [Cited, 30 C. 36, 
7 C.W.N. 249.] 

(7) — Title from Government undir sanad — 
Grantee under Government—Evidence that he 
is only trustee.'- Though the title conferred by 
Government under a sanad is absolute and 
overrides all other titles, nevertheless, the 
grantee under Government may, by an express 
declaration of trust or by an agreement to hold 
in trust, constitute bimeelf a trustee for another. 
[F., 1 O.C. Sup. VoL, 24 ; D , 3 O.C. 250.] 
The Courts cannot, on the ground that the 
title under a Government sanad is absolute, 
decline to consider evidence relied on by a party 
to a suit to show that the grantee really holds 
for him as a trustee. THAKUR 8HERE 

Bahadur Singh v. Thakurain Dario 
Kuar, 3 C. 645, P.C. [ft., 9 O.C. 113, 10 O. 
W.N. 1065.] 

(9 )—Provision intended for benefit of Govern - 
ment only—Party if entitled to claim .—It is 
not open to a party to rely upon a provision of 
which Government only is entitled to take 
advantage, VASUDRV ANANT v. RAMA 

Krishna. 5 B. 292. 
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o ¥ e r n in e n t— con ti nued . 

* ' w —' 

(9) — Indian Government— Liability for things 
entrusted to Post Office for conveyance .—The 
Government is Dot responsible for any loss or 
damage which may occur in respect to any¬ 
thing entrusted to the Post Office for con¬ 
veyance. Winter v. Way, 1 M.H.C, 200. 

(10 ) —Municipal law—Act of State—Private 
property — State property — Jurisdiction of 
Municipal tribunal .—Where the Government 
submitted itself to the jurisdiction of the 
municipal tribunal if the property in dispute 
should beheld to be the property of the sovereign 
in respeot of whose dominion the Government 
exercised an Act of State, the tribunal would 
be deprived of its jurisdiction over the property 
if it finds that the property was the public or 
State property of such sovereign. GHDLAM 

Muhammad Naiamut Khan v. Dade. 1 M. 

H.C.I281. 

(11) —Positions and right of, in respect of arti¬ 
ficial channel and natural streams — Govern¬ 
ment and private individuals , relative position 
of—Easements Act (V of 1882), s. 2 (a) — 
Irrigation ivories — Government's rights in 
connection with independence of ownership of 
the bed of a stream—Right of Government to 
divert water for non-reparian purposes—Proof 
of damage necessary in action against Govern¬ 
ment by riparian owners—Burden of proof - 
Easements—Infringements of—Easements Act 
(Vof 1882), s. 7- III* {h), meaning of “ interrup¬ 
tion”—Riparian owners , upper and lower rights 
inter se —Right to sue in representative capacity 
—Distinct causes of action — Water , Right of— 
Civ . Pro . Code (Act XIV of 1882), s 30. — The 
Government have power by the customary law 
of India to regulate, in the public interest, in 
connectiou with the collection, retention and 
distribution of waters of rivers and streams 
flowing in natural channels, and of waters 
introduced into such rivers by means of works 
constructed at the public expense and in the 
public interests for purposes of irrigation, 
provided that they do not thereby inflict sensi¬ 
ble injury on other riparian owners and dimi¬ 
nish the supply they have hitherto utilised. 
(28 M. 72. 28 M. 236, R. ; 31 M. 171, 7 B. 
209, D.) The Government, in discharging the 
duty, (1 I.A. 364, 28 M. 72, 12.) which rests 
upon them in connection with works of 
irrigation, have the right of diverting the 
waters of natural streams and to carry water to 
non-riparian tracts of country ; and in this 
presidency, at any rate, it has never been held 

r that in so doing they had violaled the lights of 
private owners of land, unless the party alleg¬ 
ing to be aggrieved was able to prove that the 
amount of water he had been aocustomed to 
utilise bad been diminished. The rights and 
liabilities of Government in connection with 


Go vern meat— continued. 

rights of Government with regard to con¬ 
trolling the water of a natural stream stand 
upon a different footing from their rights to 
interfere with the water of artificial ohannels 
in which easements have been acquired by 
third parties. (5 M.H.C. 6, 7 M.H.C. 60, D.) 
The paramount right of Government to control 
irrigation furnished by waters of a natural 
stream subject to the limitation mentioned, 
under the law of this Presidency, is independ¬ 
ent of the ownership of the bed of the stream. 
No distinction can be drawn between cases 
where the interest said to be effected is that of 
ryotwari tenants and where the interest is that 
of holders of proprietary estates. The plain¬ 
tiffs, as lower riparian proprietors and on be¬ 
half of other lower riparian proprietors alleged 
to have the same interest as the plaintiffs, sued 
the Government, alleging that the defendant, 
by increasing the height of dam, caused an 
obstruction to the natural flow of the water, 
and, by increasing the width of a channel, 
caused a larger volume of water to be diverted 
than he was customarily entitled to and thus 
also diminished the flow of water to the lower 
riparian proprietors, and prayed inter alia for 
a declaration that the defendant had no right 
to execute the two works complained of. But 
the defendant contended that the Government 
has full power to regulate in the public interest 
the distribution of the water of a natural stream, 
that the plaintiffs even as riparian proprietors 
are not entitled to the undiminished supply but 
merely to the amount sufficient for their cus¬ 
tomary needs that the defendant had not dimi¬ 
nished but increased the usual flow and that 
the works complained of were executed in order 
to utilise the large increased supply of water 
that he put in 86 miles higher up the stream. 
Quaere .—Though some of the plaintiffs are 
the owners of lands which abut upon the right 
bank of the river, the water which they or some 
of them used for irrigation purposes is outside 
the area of their riparian tenements ; and it is 
| a question whether in a case of this sort the 
plaintiffs can sue in a representative capacity, 
the cause of action of each plaintiff being 
distinct and each party having to prove 
damage if proof of damage is necessary. 
Held , that the case of the plaintiffs againsc 
the defendant oannot be treated as though it 
had been an aotion brought by a lower riparian 
owner against a private upper riparian owner. 
There are difficulties in the way of regarding 
either the plaintiffs on the one hand as entitled 
to certain rights as against upper riparian 
owners, or the defendant on the other hand 
as entitled to certain rights as against lower 
riparian owners, since the defendant has admit¬ 
tedly used the waters for non-riparian pur¬ 
poses and the plaintiffs have likewise used the 


irrigation are not governed by the same princi- 
- pies as those which regulate the rights and 
liabilities of private individuals, (1 I.A. 364,12.; 
28 M. 542, 28 M. 72,12.) The rights of Govern¬ 
ment as distinguished from the rights of 
private individuals are reoognished by the 
legislature in s. 2 (a). Easements Act, The 


waters for the benefit of non-riparian owners. 
Held also, aooording to English law, where the 
water had been diverted by the upper riparian 
owner for riparian purposes, the lower riparian 
owner had no oause of action unless be could 
prove damage, but where it had been diverted 
for non-riparian purposes it was not necessary 
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'Government— continued . 

for the lower riparian owner to prove damage in 
order to establish a cause of action. But proof 
of actual damage would be necessary in this 
oase, even though the defendant has used the 
diverted water for non-riparian purposes, since 
the rights of Government as upper riparian 
owner are higher than those of a private upper 
' riparian owner. Further under the law of 
America, “to give the lower owner a ground 
of complaint, the quantity taken to the non¬ 
riparian land must be sufficient to inflict a 
perceptible injury on him.” And as the 
plaintiff? allege their rights have been infringed 
by reason of irrigation works carried out by 
Government, the onus is on the plaintiffs to show 
they have sustained damage. But, the plain¬ 
tiffs bave not established that sensible injury 
has been inflicted on them, and that ihe supply 
of water which they formerly utilised has been 
diminished by the works complained of. Held , 
further that the defendant as a riparian 
owner was entitled to divert so muob of the 
• water as ho put into the stream before it 
reached the lower proprietor, if in so doing he 
did not injure a lower riparian owner ; and 
that the plaintiff’s easement rights if any have 
not been infringed, the meaning of the word 
“ interruption” in ill. (h) to s. 7 of Easements 
Aot (which refers to the rights of a lower 
riparian owner as against au upper riparian 
owner) being U »uch interruption a3 results in 
material alteration in quantity”—and this is 
borne out by the wording of ill. | j). If the 
plaintiff’s natural rights are wider than any 
rights which they have acquired by way of ease¬ 
ment or could acquire bvprescription, these are 
subject to the paramount right of government 
which would otherwise ba altogether nullified. 
Held also, wneu the Ramnad and Bivagaciga 
estates were permanently settled, tha pro¬ 
prietary rights in streams were granted to them 
by the Government, subject not only to certain 
easements rights in parties who had been pre¬ 
viously supplied with water, but also to tbs 
paramount right of Government to control the 
water of such streams for purposes of irrigation 
subj eot to the limitation aforesaid. ROBERT 

Fisciier v. Secretary of State for 

India, 3 M L T 149 = 19 M.L.J. 131=32 M 
141 = 2 Ind. Cas. 323. 


(12) — Power of , to charge prohibitory water- 
rate lor the use of Government water—Power 
to levy water-rate as a penalty, whether exists — 
Civ. Fro. Code, s. 542— Objection not taken in 
• the grounds of appeal , not considered in appeal 
— Practice. — Where the plaintiff, the owner of 
a tank failed .o construct a weir as ordered by 
the Collector aid the latter thereupon charged 
a prohibitory water rate for the cultivation 
under the tank, field the fact that Government 
was not entitled to charge prohibitory water- 
rate merely as a penalty for the non-construo- 
tion of the weir would not take away its right 
to charge water-rate for the use of Government 
water. Held , also, an objection not taken 
specifically in the grounds of appeal and not 
olearly arising from any of those grounds should 


Govern 
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ent— continued . 


not be considered. Samu Iyangar v. The 
Secretary of State for India in Coun¬ 
cil, 9 M L T. 214. 


(13)— Liability of—For acts done by its ser¬ 
vants .—Where an officer of Government is in 
such a position that, for all practical purposes, 
the Government had no control over him, did 
not cause the aot complained of, did nol~autho- 
rise or adopt it and gained no prefit from it, 
any tort of his cannot render the Government 
liable. MOTI LAD GHOSE v. SECRETARY OF 
8TATE, 9C.W.N. 493 = 1 C.L.J. 333. (4 M. 

344, D. ; 17 C. 290, R.) 


(14) —Wrongful taking pnssessioyi by Govern¬ 
ment — True owner taking ijara from Govern¬ 
ment — Effect. —Where the Government wrong¬ 
fully took possession of certain land, and the 
true owner took an ijara from Government and 
held it for over 12 years, the Government was 
held to have acquired a prescriptive title to the 
land at the end of the period of the lease. 
SECRETARY OF STATE FOR INDIA v. KRISH- 

namoni Gupta, 29 C. 518, P.C. = 29 I.A. 104 
= 6 C.W.N. 617 = 4 Bom. L.R. 537 = 8 Sar. 269. 

[F., 26 M. 410, 97 P.R. 1902 = 121 P.L.K. 
1902, 9 O.W.N. Ill ; R. % 27 B. 43 = 4 Bom. L.R. 
721, 34 C. 753 = 5 C.L.J. 583 = 12 C.W.N. 193, 
3 C.L.J. 316, 2« A. 760 = A.W.N. 1906,234 = 
3 A L.J. 567, 35 C. 120 = 8 C.L.J. 245 = 12 C. 
W.N. 16, 7 C.L.J. 414=12 C.W.N. 273 = 3 M. 
j L.T. 212, 10 C.L.J. 527, 12 O.C. 45, 58,] 


(15) — Suit by assignees from Government — 
Decree .—When the assignees, from the Govern¬ 
ment bring a suit joining the Secretary of 
State as a co-plaintiff, a decree can bo given 
only in favour of the assignees. No alternative 
decree can be passed in favour of the Secretary 
of State or the assignees especially when right 
of the assignees, are admitted by the Seoretary 
of State. PULL ANAPPALLY Sankaran Nam- 
BUDRI v. VlTTIL THALAIvAT MaHOMED, 28 
M. 905=15 M L.J. 416. 


I (16) — Suit by — Power-of-attorney to institute 
i suit not necessiry . — In a suit on behalf of the 
Secretary of State for India in Council, no 
power-of-attorney is required from the Finan¬ 
cial Commissioner, Punjab in favour of the 
Collector, authorising him to institute and con¬ 
duct the suit. SECRETARY OF STATE FOR 
INDIA v. MEHR Bakhsh, 160 P.L.R, 1905 = 
84 P R. 1903. 

(17) — Government department , Discretion 
vested in, uy Statute , i/ arbitrary and uncon¬ 
trolled—Colourable exercise, amounting to 
refusal — Court’s power to interfere. — The 
plaintiff, an employee in the Publio Service of 
the 8tate of New South Wales, on his retire¬ 
ment in 1905, became entitled, under s. 4 of 
the Publio Superannuation Act of 1903. “ to a 
gratuity not exceeding one month’s pay for 
each year of service from the date of his perma¬ 
nent employment, ” the gratuity “ to be 
calculated on the average of his salary during 
the whole term of his employment and to be 
payable, in the oase of retirement, after the 
commencement of the Publio Service Act of 
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1902, only in respeot of servioe prior to suoh 
commencement.” Tbe Public Servioe Board 
awarded him a gratuity based on the average 
of his salary, reckoning his service, however, up 
to a certain date in 1895. Plaintiff having 
asked his service to be reokoned up to the date 
of the commencement of the Public 8ervico 
Act in 1902, be was first informed that in 
respeot of that claim no further sum could be 
paid, but subsequently the Board allowed him 
one penny for each year of service subsequent to 
the said date in 1895. No fault was thereby 
admittedly intended to be found with the 
manner in which the plaintiff had discharged 
his duties when in servioe : Held —That the 
discretion which the Government purported to 
exercise (through the Public Servioe Board) 
was not an arbitrary uncontrolled discretion, 
but a discretion to be exercised reasonably, 
fairly and justly. Au illusory award suoh as 
this—an award intended to be unreal and un¬ 
substantial— though made under guise of ex¬ 
ercising discretion, is at best a colourable 
performance and tantamount to a refusal by 
the Board t>o exercise the discretion entrusted 
to them by Parliament, LESILE WILLIAMS 

v. Haines Thom\r Giddy, 15 C.W.N. 669, 
P.C. =21 M.L.J. 641 = 10 M L T. 288. 

Alterations made in Circular Order No. 8 of 
April last, regarding Government estates. 

Key. Cir. No. 4, 20 W.R. Rey. Clr., p. 5. 

Plaint in suits against Government, form of 
—This oiroular draws attention to the manner 
in which plaints should be drawn up in 9 uits 
against Government, &o. Ciy. Cir. Ord. No. 
5, 24 W.R. R i Is. & Ors. of the H.C., p. 4. 

See ACT XXVIII of I860, s. 25, 1 M. 192, 3 
M. 92, 7 M. 280. 

Purchaser or lessee of waste land under— 
Title of— See ACT XXIII OF 1868, 12 C. 279. 

Money payable hv— In lieu of Sair Abkari 
—See ACT XXIII OF 1871, ss. 3. 4, A.W.N. 
1887, 225. 

Malikana dues payable by government suit 
relating to— Certificate under Act XXIII of 
1871 necessary — See Act XXIII OF 1871, 
ss. 3, 4, 17 A. 1 = 21 I.A. 148, P.C. 

Agreement between public servant and—In¬ 
crease of pay for risky service — 8uit to enforce 
agreement— See ACT XXIII OF 1871, s. 4, 15 
C.W.N. 470= 13 C.L.J. 360. 

Right of a Taluqdar in Gujarat to recover 
trove—, right of —See ACT VI OF 1878, 19 B. 
668 . 

Ex-proprietary tenants mortgaging trees to 
Government for takvi advaaces — Relinquish¬ 
ment of their rights to zemindar — Right of 
Government— See ACT XII OF 1884, s. 5, 26 
A. 540 = A.W.N. 1904, 101 = 1 A.L.J. 261. 

Title let up to land already owned by ad¬ 
judication—Secretary of State whether should 
be made a party — Government not a 
" claimant” — See ACT I OF 1894, ss. 9, 11, 
18, 30, 9 Ind. Oas. 341 = 9 M.L.T. 272. 



Government— continued* 


Alienation by—Of immemorial waste lands— 
8hrotriemdars—Acquisition of such lands by 
Government—Respective rights of Shrotriem- 
dars and Mirasidars to compensation money — 
See ACT I OF 1894, s. 30. 26 M. 371. 


Right of. to aoquire land necessary for con¬ 
venient use of a house — See ACT I OF 1894, 
s. 49, 9 O.C. 311 (B). 


Sea Ben. ACT XI OF 1859, s. 5, 5 B.L.R. 
135 = 13 W.R. 381. 


Grant of permanent gunti-tenure—Resump¬ 
tion by—and temporary settlement with heirs 
of former proprietor--Effect on right of lessee 
under grant— See BEN. ACT VIII OF 1879, 
s. 10, 30 C. 811, P.C, = 7 C.W.N. 601. 

Suit against Nawab of Surat—Sanction of— 
Not obtained before suit filed—Validity of suit 
— See BOM. ACT XVIII OF 1848, s. 1, 12 B. 
496. 


See Bom. ACT II OF 1863, s. 6 cl. 2, 2 B. 
529, 1 Bom. L.R. 528. 

Quit rent paid to—By inamdar under suoh 
settlement—Suit for refund— See BOM. ACT 
VTI OF 1863, s. 32, 17 B. 407. 

Two sets of accounts—False accounts kept to 
deceive- See BOM. ACT III OF 1875, s. 7, 20 

B. 668. 

Suit against, regarding rent free land, 
jurisdiction of Civil Courts — BOM. ACT X 
OF 1876, s. 4 (a), 6 Bom. L.R. 438 = 28 B. 435. 

Suit against, re 8aranjam lands—Jurisdic¬ 
tion— See BOM. ACT X OF 1876, s. 4 (a>, 11 
Bom. L.R. 1333. 

See BOM. ACT VI OF 1888, s. 31. 20 B. 565. 

Suit against—Jurisdiction of Civil Courts— 
See BUR. ACT IV OF 1893, s. 41, 5 L.BR. 163, 
F.B. 

Right of Government to impose penal assess¬ 
ment—Jurisdiction of Civil Court—Limitation 
— See Mad. ACT XII OF 1851, ss. 1, 17, 22 M. 
100 . 

Pargana surrendered to and re-grant by 
government — Rates of reut—Terms of patta — 
See MAD. ACT VIII OF 1865, ss. 9, 11, 18 
M. 216. 

License to—To fell timber—Notification by 
Government constituting tbe land as reserved 
forest—Refusal by settlement officer to offer 
commutation for Jenmi rights—Right of Jenmi 
to claim compensation— See MAD. ACT V OF 
1882, ss. 4, 10, 23, 7 M.L.J. 13. 

Adverse possession as against — Possession 
and enjoyment bv plaintiff—Burdeo of proof— 
See MAD. ACT V OF 1882. ss. 6, 17, 25, 7 M. 
L.T. 241 = 6 Ind. Oas. 601. 

Liability of Government to pay tax fo E 
importing timber— See Mad. ACT I OF 1884, 
ss. 170. 174, 338, 341, 12 M.L.J. 208 = 25 M. 
457. 

Right of—See ALLUVION—GENERAL, 14 

C. L.J• 98* 
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Government— continued. 


Right of, over a new ohannel formed by a 
river ohanging its oonrae— See ALLUVION— 
CHANGE IN COURSE OF RIVERS, 7 Bom. L. 
R. 872 = 2 A.L. J. 623 = 2C.L.J. 185 = 9 C.W.N. 
889 = 8 O.C- 293, P.G. = 15 M.L.J- 349 = 32 I.A. 
165 = 27 A. 655. 


See alluvion—Formation of Churs or 
Islands, 6 B.L.R. 255 , F.B. = i 4 w.R. F.B., 
25, 6 B.L.R. 261, Note = l3 W.R. 366, 6 B.L. 
R- App., 93 = 14 W.R. 424, 5 C.L.R. 154. 


See Cession of British territory, l B. 
367, P.O. = 3 I.A. 102 = 1 A.C. 322. 

See Civ. Pro. Code, 1908, s. 47, O. 
XXXIII, r. 11, o. XXXIII, rr. 1, 4 (2), 23 M. 
73 = 9 M.L.J. 265. 


Lease under Government— See ClV. PRO* 
CODE, 1S08, s. 60, A.W.N, 1882, 100. 

Government can bear an appeal from an 
order passed by Collector in execution of deoree 
transferred to him under s. 320 of the Civ. 
Pro. Code— See ClV. PRO. CODE, 1908, ss. 68, 
70, 71, 7 Bom. L.R. 682. 


Suit against officer of Government—Suit ex 
contractu —Notice — See ClV. PRO. CODE, 
1908, b. 80, 20 B. 697. 


Secretary of State to be sued as defendant in 
suit against State Railway—Railway adminis¬ 
tration, meaning of—See ClV. PRO. CODE, 
1908, as. 80, 79, O. XXVII, rr. 1, 6, 4 O. C. 
133. 

Claim by—Maintainability— See Civ. PRO. 
Code, 1908, O. XXI, r. 99, 8 Ind. Cas. 857 = 
9 M.L.T. 166 = 21 M.L.J. 407. 

Court-fees payable to—Withdrawal of pauper 
suit—See Civ. Pro. Code. 1908, O. XXIII, 
r. 1, O. XXXIII, r. 11, 29 B. 102. 

Sum recoverable by Government as stamp 
fee9, first charge on proceeds of sale—See ClV. 
Pro. Code, 1908, O. XXXIII, r. 10, 26 M. 
733 = 12 M.L.J. 405. 

Authority of Financial Commissioner, Pun- 
jab, over litigation in whioh, is concerned— 
Right of Government advocate to represent 
Secretary of State—See ClV. PRO. CODE, 
1909,0. XXXIII, r. 11, 104 P.R. 1908 = 160 
P.W.R. 1908. 

Confiscation and release of property by— 

Limitation— See Confiscation, 4 0. 727, 
P.C. 

Repairs to a tank, was bound to do— 
Zemindar interested—Suit for contribution 
against Zemindar— See CONTRACT ACT, 1872, 
a. 70, 18 M. 88 = 4 M.L.J, 205. 

See Costs—Taxation of costs, 17 m. 
162. 

. 4 f * • 

Stamp duty—Refund of excess—Power of 
High Court—Power of—See COURT FEES ACT 
1870, 11 B.L.R. 370 = 20 W.R- 106. 

See CROWN debts, 5 B.H.C.O.O. 23, 12 0. 
445, ' . 

4 * _ - __• / 


Government — continued. 

Premature closing of government channel by 
revenue officer—Negligence and no malice— 
Lose to government raiyat—Liability*of revenue 
offioer — See DAMAGES — DAMAGES, SUITS 
FOR, 24 M. 36 = 10 M.L.J. 249. 

See Damages — Measure and assess¬ 
ment, 2 A. 756. 


Grant due to fraud practised on revenue 
authorities—Grant, whether binding on Govern¬ 
ment— See Darkhast, 13 M.L.J. 137. 


Suit for declaration of title against—Proof of 
long possession—Presumption of ownership— 
Burden of proving title—Duration of possession 
necessary to establish title against—See DE¬ 
CLARATORY Decree, Suit for—General, 
6 M.L.T. 306 = 5 Ind. Cas. 121 = 4 Ind. Cas. 
1070 = 20 M.L.J. 71 = 33 M. 173. 

See Decree—alteration or Amend¬ 
ment OF DECREE, 2 C.L.R. 461. 

8ale of zamindari land for arrears of revenue 
and purchase thereof by—Irrigation from exist¬ 
ing souroe, right to, by way of easement— 
Government’s right to assess ryots in oooupa- 

tion— See EASEMENTS ACT, 1882, s. 13 26 
M. 51. * 

Grant of village as inam by—Subsequent 
increase in area under wet cultivation—Right 
of Government to charge water-rate for increas¬ 
ed area—See EASEMENTS ACT, 1882, s. 13 (e) 
26 M. 66. ’ K h 


See Ejectment, Suit for, io W.R. 3i 

P.C. = I B.L.R. 44, P.C. = 12 M .I.A. 448, 21 b! 
229, 1 Bom. L.R. 45. 


Rent, Enhancement of—Tenants holding 
directly from Government—Settlement for 30 
yeare made with talukdar—Right to enhance 
after expiry of term —See ENHANCEMENT OF 
RENT—General, 9 C.L.R. 189. 

Permanent settlement, enhancement of rent 
of lands not subject of—Position of, under Rent 

laws— See Enhancement of rent_en¬ 

hancement, Grounds of, 5 C.L.R. 33 . 

How far the acts of a Government officer 
bind the— See ESTOPPEL—GENERAL, 2 W.R 
61, P.C. = 8 M.I.A. 529. 


See Execution of decree — Effect 

OF CHANGE OF LAW PENDING EXECUTION 
19 B. 80. * 


See Fishery, 11 C. 434, F.B., 2 B 19 4 
C. 53, 22 C. 252. ’* 

Zemindari—Revenue sale—Purohase by_ 

Restoration—Effect—Implied grant—Common 

law, Rights of—See GRANT—GENERAL, 14 M. 
L.J. 350. 


Grant of village by—Existing rights of third 
persons not extinguished— See GRANT— CONS¬ 
TRUCTION, 4 B. 643. 


Right of—In the conservation and control of 
works of irrigation— See Grant— CONSTRUC¬ 
TION, 15 M.L.J, 251 = 28 M. 539. 


0. IV—51 
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Grant of Jaghire by— Evidenoe of grant— 

See Grant—Resumption of grants, 14 
M. 431. 

Suits relating to lands held under—Grant— 
Nature of claim and title, determination of— 

See Grant—Miscellaneous, l B. 523. 

Grant for family maintenance—Joint owner¬ 
ship—Survivorship — See GRANT — MISCEL¬ 
LANEOUS, 11 C. 1, P.C. 

Nazir appointed guardian of minor’s estate— 
Officer of Government — See GUARDIAN— 
APPOINTMENT OF GUARDIANS. 4 B. 638. 

See Hindu Law—adoption, 7 B.H.C. 
A.O., 26, 1 B. 607. 

See INAM, 6 M.L.T. 242 = 19 M.L.J. 470 = 
32 M. 456 = 3 Ind. Cas. 456. 

Inamdar whether entitled to claim from— 
The expenses of collecting cess from tenants— 
See INAMDaR, 17 B. 422. 

See Judicial Officers, Liability of, 
B.L.R. A.C. 37 = 13 W.R. 13. 

Suit against— es nomine —Local Government 
sued—Jurisdiction at place of cause of action 

— See Jurisdiction—Causes of jurisdic¬ 
tion, 1 M.H.C. 286. I 

Suit against—Rasidenoe or place of business 
of Government— See JURISDICTION—CAUSES 
of Jurisdiction, l Hyde 37. 

See Jurisdiction—Causes of jurisdic¬ 
tion, 14 C. 256, j 

Free grazing lands set apart by—for village 
cattle—Disposal of part of euoh lands by Gov¬ 
ernment—Extent of right of pasturage in 
Government waste lands—Relative rights of 
villagers and of Government, how far within 
Civil Court’s jurisdiction—See JURISDICTION 

of Civil Courts, 21 B. 684. 

Accretions formed during term of lease from 

_Right to rent of—See LANDLORD AND 

TENANT— ACCRETION TO TENURE, 5 C.L.R. 
192. 

Contract with—Government settlement— 
Obligation of under-tenants—Rate of rent— See 
Landlord and Tenant—Tenant’s Lia¬ 
bility FOR RENT, 32 C. 463. 


Provisions of statutes, the crown how far 
affected by s. 26, Limitation Act, not applioable 
to the Crown—Rights of pasturage olaimed as 
against Government— Profits a prendre , rule of 
English law regarding — Acquisition by oustom 
or prescription — See LIMITATION ACT, 1908, 
s. 26, 14 B. 213. 

Dispossession under order passed by officer of 
Government—Suit for possession — See LIMI¬ 
TATION ACT, 1908, arts. 12, 14, 11 B. 429. 

See Limitation act, 1908, art. 120, 59 
P.R 1888. 

Right of—to stamp fees —Sec LIMITATION 
ACT. 1908, arts. 149, 182, 2 B.L.R App. 22 = 
11 W.R. O.C. 67. 

Employine a shroff to pass Babashai coins— 
ahroff passing shikkai coins— Mint officers 
accepting the coins—Estoppel—Loss to govern¬ 
ment.—Measure of damages — See MAXIMS, 12 
Bom. L.R. 769. 

Resumption by—Of portion of lands mort¬ 
gaged, and subsequent saie to mortgagor— 
Equity—Waiver— See MORTGAGE—Sale OF 

Mortgaged property, 5 C.L.R. 227 . 

Punjab Ruling Chief’s—Grant by the Chief 
to second eon for maintenance—Transfer by — 
on the death of the Chief to his eeoond son, of 
a portion of cash allowance allowed to the late 
chief — See NAWAB OF TANK, 30 O. 843, P.C., 

= 67 P.R. 1903 = 112 P.L.R. 1903. 

Permanently settled estate—Partition be¬ 
tween owners of separate shares — Effect as 
against— See PARTITION—RIGHT TO PARTI¬ 
TION, 9 C. 419. 

Procedure when decree omits to provide for 
payment of Court fee due to orowa—Review— 

See Pauper appeals, 13 A. 326 = a.W.N, 
1891, 97. 

See Pauper appeals, 18 B. 464. 

See Pauper suits, 1 A. 596, 2 A. 196, 9 A. 
64, 18 A. 419 = A.W N. 1896, 121, 1 B. 7, 15 B. 
77, 20 C. 111. 

Poramboke nattam—Ryotwari land classified 
as poramboke nattam at request of owner 
Right of—to grant it to bona fide applicants 
Extinguishment of title of original owner See 
PORAMBOKE, 13 M.L.J. 269. 


Government ccmes within the range of 
equity which compels a landlord to give effect 
to the promise or expectation relying upon 
which the tenant lays out money on the land— 

See Landlord and Tenant— Miscellane¬ 
ous, 7 Bom. L.R. 27 = 29 B. 580. 

Inherent right of 8overeign to assess revenue 
on land—Rate of assessment, right of Govern¬ 
ment to enhance —See Land REVENUE, 9 B. 
483. 

See Letters Patent, High Court, N.W. 
P., 1 Ind. Jur. N.S., 192. 

See Limitation Act, 1908, b. 10, 5 M. 91, 
F.B., 18 C. 234. 

See Limitation act, 1908, s. 10, arts. 
62, 120, 20 G. 51, F.B. 


Suit against for recovery of a tank Acts 
constituting adverse possession — See POSSES¬ 
SION—ADVERSE POSSESSION, 5 Ind. Cas. 118 
= 7 M.L.T. 139 = 20 M.L.J. 74. 

Adverse possession by—Of permanently settled 
estates — See POSSESSION—ADVERSE POSSES¬ 
SION, 3 C.W.N. 99. 

Acquisition and sale of land by co-sharer 
_Pre-emption — See PRE-EMPTION — CON¬ 
STRUCTION OF WAJIB-UL-ARZ, 2 A.L.J. 787 
= A.W.N. 1905, 259 = 28 A. 235. 

Government—Liability of Government as 
regards confiscation of property—See PRE¬ 
EMPTION — SUBJECTS OF PRE-EMPTION, 

1 Agra, 88. 
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tiovernment— continued. 

Riparian proprietors of ryotwari village 
lands, relative rights of, to use of water of river 
—Extent of rights of — See PRESCRIPTION— 

Easements—Water, right concerning, 

7 B. 209. 

Right to easement in flow of water —See PRE¬ 
SCRIPTION—EASEMENTS — Water, Right 
CONCERNING, 5 M.H.C. 6. 
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Government— concluded . 

See small Cause Court, Mofussil, 
Jurisdiction of—General, 18 M. 895. 

Buit against government —See SPECIAL OR 
SECOND APPEAL—8MALL CAUSE COURT 

Suits, 4 B.L.R. App. 46. 

See Specific Performance, 3 0. 464 = i c 

L.R. 384. 


Easement—Diversion of water by Govern¬ 
ment from channel belonging to it —Right of 
adjaoent owners—-Damage actual or prospective 
—Suit for injunction against—Maintainability 

—See Prescription—Easements Water, 
'Right concerning, 7 M.H.C. 60. 

Suit by ryots against agents—For diminish¬ 
ing supply of water — Legal right—Relief— 

See Prescription—Easements—Water , 
Right concerning, 7 M.H.C. 342. 

Ratification by. of the acts done by its public 
servants— See PRINCIPAL AND AGENT — 
General, 4 Bom. L.R. 706 = 26 B. 801. 

See Ratification, 7 M I.A. 476. 


Liability of, for tortious acts of its servants_ 

See ST. 21 & 22 Vie., C. 106, es. 42, 65, 6 Bom 
L.U. 65 = 28 B. 314. 

Taxing provisions of statute—Right of 
Government to olaim exemption when not 
named in statute— See STATUTE CON¬ 
STRUCTION OF, 12 M.L.J. 208 = 25 M. 457. 

Tort by public servant—No oause of action 
against Government— See TORT 1 M W N 
1912, 42. ’ * * 

Liability of—To pay for act of judicial officer 
aoting under s. 517, Crim, Pro. Code— Sea 

Tort, 9 C.W.N, 495 = 1 c.L.j. 355 . 


See Registration act, 1908, s. 27 , 8 B. 
269. 

Lands within zemindari used for salt works 
and relinquished by —See Ben. REG. I OF 
1824, 8 C. 95, P C. 


Land taken by—without formality prescribed 
by Beng. Reg. I of 1825—Right of owner to 
maintain suit against Government for tent— 
See TRESPASS, Marsh 56 = W.R. F B 18 = 
1 Hay 122. ’ " 


Re appearance of sub-merged land as chur— 
Right of— See BEN. REG. XI OF 1825, s. 4, cl. 
5, 14 B.L.R. 219 = 22 W.R. 324. 

Restriction upon alienation of zemindari 
lands—Permanent lease of such lands—Lease 
not valid as against Government and heirs and 
successors of zemindar— See Mad. REG. XXV 
OF 1802, 1 M.H.C. 141. 

See Resumption— General, 4 W.R. 77, 
P.C. 

Illegal resumption by Government — Liabi¬ 
lity to account—See RESUMPTION— MISCEL¬ 
LANEOUS, W.R. F.B., 4 = Marsh 13 = 1 Hay 
37. J 

See Right of suit — acts done in 

EXERCI8E OF SOVEREIGN POWERS, 5 M. 273 
4 M. 344, 3 A. 829 = A.W.N. 1881, 87. 

Suit against Government for aots of Magis¬ 
trates — See Right of suit — Judicial 

OFFICERS, SUITS AGAINST. 2 Agra 81. 

Liability of, to toll contractor for loss conse¬ 
quent upon plague regulations — See RIGHT 

of suit—Miscellaneous, 4 Bom, L.R. 874. 

Resumption, suit for unlawful — Suit for 
damage for unlawful resumption by Govern¬ 
ment — See Right of suit — Miscel¬ 
laneous, 1 Ind. Jur. O.S., 48. 

Rights of parties, where, is not a party— See 

Sale—General, l.B.R, 1893—1900, 117. 

Bale—Dispossession by Government—Stipu¬ 
lation for refund of purohase-money— Legality 

JT See Bale—General, 8 M.L.T, 312 = 7 Ind. 

'Gath 870, 


Tributary Mehals—Mohurbhunj—Powers of 
Government, extent of — Jurisdiction — See 

Tributary Mehals, 7 C. 523 = 9 C.L.R. 93 , 

Duty of To maintain irrigation works in 
repair Deficiency of water supply owing to 
non-repair—-Loss to ryot in consequenoe— 
Whether suit lies against Government therefor 

—See Water, 7 M.L.T. 397 = 6 Ind. Cas. 731 
= 20 M.L.J. 869. 

Burden of proof—Supply of water through_ 

Source—Second crop cultivation—Liability of 
zemindar to pay water-cess— See WATER 
RIGHTS, 14 M.L.J. 350. 

Government Forests. 

Suspicion of timber having been stolen from 
—Seizure and detention by Forest Officer- 
Offender having no valid pass—Justification of 
conduct of Forest Offioer— See Act VII OF 
1878, ss. 52, 73, 15 B. 229. 


Government Forests Act. 
See ACT VII OF 1865. 


Government Kist. 


Whether enbanoement in Government Kisfc 
payable by mortgagor or mortgagee—Law re¬ 
quires mortgagee to bear burden if not relieved 
by his contract Question depends on construc¬ 
tion of mortgage-deed —See Deed — CON¬ 
STRUCTION OF DEEDS, 18 M.L.J. ,31. 


.Govern 
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Meaning oN-Sse BOM. ACT I OF 1865. e. 86. 

1 B. 368. * 
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Government of Bombay. 

Aots passsd by, the question whether they 
are passed within the scope of authority can be 
examined by the High Court— See HIGH 

Court, Jurisdiction of—Bombay, 5 Bom. 

L.R. 431=27 B. 424. 

Government Office. I 

Public debt., branch of Bank of Bengal, a— 
See Bank of Bengal, 5 C. 654 = 5 C.L.R. 
586. 

Government Officers, Acts of. 

(1) —Acts of Government Officials binding 
Government — Act IX of 1859. — Where, by a 
decree of the Court of the Special Commissioner 
established under Act IX of 1959, property was 
directed to be made over to a claimant, and 
the proceedings of the officials making over that 
property were followed by a suit against Govern¬ 
ment to obtain possession of a portion of that 
property, in which suit the Government raised 
no question as to the propriety of the decree, 
or to the making over of the bulk of the pro¬ 
perty under it, the Government was held bound 
as to the right of the decree holder to the 
property. THE SECRETARY OF STATE FOR 

India in Council v. Mussamat Khanzadi, 

5 B.L.R. 312, P C. =2 Sar, 570. 

• | 

(2) — Acts of Government Officers binding the 
Government to what extent—No ratification of 
Government servant's unlawful orders. —The 
acts of a Government Officer bind the Govern¬ 
ment only when he is acting in the discharge 
of a certain duty within the limits of his 
authority, or if he exceed that authority, when 
the Government, in fact or in law, directly or 
by implication, ratifies the excess. (8 M.I.A. 
500, F.) Where the Officers of the Govern¬ 
ment have induced a belief in the Talukdar 
that a Kabuliat has been aocepted by the 
Government, or that a permanent settlement 
has been sanctioned, this act of the officers 
will not bind the Government, if their conduot 
be in violation of their duty as such officers, or 
in direct contravention of the express orders of 
the Government. PROSUNNO COOMAR ROY 

v. The Secretary of state for India in 
Council, 26 C. 792 = 3 C.W N. 693. [ F. % 13 

O.W.N. 235 ; R., 8 C.L.J. 470, 11 O.W.N. 
928.] 

Acts of—in official capaoity, suit for damages 
for, not maintainable in Court of Subordinate 
Judge—Jurisdiction of District Judge— See 

jurisdiction of subordinate judge, 21 

B. 754, P.B. 

Officers aoting as agents of Government— See 

Principal and agent— authority of 

AGENTS, 2 Hyde 25, 36. 

Government Order. 

( 1 )—Construction of Government order — Re¬ 
lease of nazul property — Limitation.— The pro¬ 
prietary right in the site of a bazaar, and inter¬ 
ests in the houses thereon, were disputed be¬ 
tween the zemindar olaiming them, and the 
resident ocoupiers, whose rights by agreement 


Govern 


Ifl 


ent Order— concluded . 


were tc be determined by the deoision in the 
case of the defendant who was one of them. 
In 1879 the Government released the bazaar 
from the nazul, it having been entered in the 
District Register of that property in 1860. 
In the written order of Government sanction¬ 
ing the withdrawal of the entry in the Regis¬ 
ter, there were words as to the effeot of which 
the Courts below differed ; the Court of first 
appeal holding that the release was to the 
zemindar, the Court of second appeal holding 
that the occupiers of the houses were severally 
made proprietors of them. The words were 
“ as the occupiers appear to have all along exer¬ 
cised proprietary rights without question of 
their power to do so, it is new too late to dis¬ 
turb their status.” Held that the intention of 
the Government, as shown, was merely to 
annul the entry in the Register, and to restore 
the rights which existed when the entry had 
been erroneously made. More importance was 
attached to the aot of the Government than to 
the words used in their order. The effect was 
a disclaimer of title and a release to those who 
would have been entitled but for the confiscation 
by the act of State of 1858 ; thus following out 
the policy at the general settlement of Oudh 
lands. There was no intention to benefit one 
party more than the other, or to confer title 
upon either as against the other, in this release. 
Held , also, that limitation did not apply. 
Before the annexation of the province there was 
no limitation causing either bar of suit or 
title to aoorue. So long a9 the ownership was 
in the Government, and till the release, neither 
party had any interest to enforce. The earliest 
date from which limitation could commence 
was the date of the release. On question Dot 
yet disposed of below as to the titles of the 
parties, irrespectively of those supposed to have 
been conferred by the order of 1879, and as to 
the claim in regard to the materials, the suit 
was remanded to the first Court for trial upon 
issues. An official report forwarded with the 
application for sanction of the release of the 
property from the nazul was referred to as 
showing the material which the Government 
had before them for deciding to aot as they 

did. Maqbul Husain v. Lalta Prasad, 

24 A. 1, P.C. = 28 I.A. 169 = 8 Sar. 63. 


Government Promissory Notes. 

(1)— Renewal—Transfer of Government pro¬ 
missory note — Notice — Allonge, what is Paper 
for writing receipts of intetest whether allonge . 
—The holder of a Government promissory note 
cannot arbitrarily ask the Government to have 
the note renewed ; but when the back of the 
note has become covered with endorsements of 
the receipt of interest, so that there is no room 
to write an endorsement of the note distinctly 
on the back of it, the holder is entitled to have 
it renewed. He oaunot claim such renewal if, 
by the renewal, an order of Court restraining 
him from parting with the note would be dis¬ 
obeyed. If any person has a right to prevent 
legal holder of a Government promissory 
from parting with it, that person ought to 
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Notes— continued. 


take proper legal proceedings to obtain an order 
of Goars restraining her from doing so. If 
such an order be obtained and the Government 
has notioe of it T it would be bound to act in 
accordance with it. An allonge is a slip of 
paper annexed to a bill upon which, there 
being no limit to the number of endorsements, 
when there is not room to write them all dis¬ 
tinctly on the back of the bill, the supernume¬ 
rary endorsements may be written. It is annex¬ 
ed by the holder in order that he may write the 
endorsement The term does not apply to a 
paper annexed by the officers ot Government 
for writing the receipts of interest. MONMO- 

hinee Deri v. The Secretary of State, 

13 B.L.R, 359=22 WR. 506. 

% 


(2)— Gift cf Government Notes—Necessity of 
endorsement to complete gift—Creation of trust 
by donor constituting himself trustee — Etz/orce- 
atility of trust against representative of donor — 
Practice among Parsis .—A gift of Government 
stock oannot be completed without an endorse¬ 
ment or something equivalent to it ; for where 
a particular form of transfer is prescribed by 
law, a transfec in another form is as iuefficaoi- 
ous inter vivos as in a Will. And, to such a 
unilateral transaction, in a case whore it is 
gratuitous, completion cannot be given by the 
Courts, as where a consideration has been paid 
and the contract must be enforced in order to 
prevent fraud. But an owner of such Notes 
may constitute himself a trustee of such Notes 
for another, which trust may then be enforced 
against him or his representatives. It is not 
even necessary that he must expressly constitute 
himself a9 suoh trustee ; but it may be inferred 
also from hi9 conduct, arid from the practice 
obtaining in his community. In the present 
case, a Farsi woman sued her mother-in-law 
for the recovery of the value of certain Govern 
ment Notes and interest due thereon, alleged 
to have been presented to the plaintiff at the 
time of her marriage for her sole and separate 
use. It was found in evidence, that the marriage 
of the plaintiff was in 1851 ; that from certain 
accounts opened at that time in the books of 
a firm of which the plaintiff's grandfather was 
a partner, it was clear that some presents were 
made to the plaintiff by her father-in-law: that 
there was an entry in that account dated August 
1854, to the effeot that the father in-law of the 
plaintiff had bought two Government Notes for 
Rs. 1,500 in his daughter-in-law’s (the plaint¬ 
iff’s) name and had obtained the interest on 
them, which was duly credited to her ; and 
that there were other documents in the hand¬ 
writing of the father-in-law and the grand¬ 
father of the plaintiff, wherein the said Notes 
were alluded as to the property of the plaintiff 
and a9 having been purchased with her moneys, 
and that in 1864 the father-in-law died without 
having endorsed the Notes over to the plaintiff 
or to any one on her behalf, and that they 
remained in his name in the hands of the 
grand-father till 1896 when the defendant got 
possession of the same. It was held under the 
circumstances that, although there was no valid 
;giit of the Notes, there was a olear indication 


Government Pro 



issory Notes— concluded. 


that the father-in-law held the Notes only as 
trustee for- the plaintiff, and that the defend- 
dant, as the executrix and representative of the 
plaintiffs father-in-law, was bound by that 
trust. MERBAI v. PEROZBAI, 3 B. 268. [R. t 
lOBom.L.R. 1:409.] 


(3)— Hindu widow —Act XXVII of 1860— 
Certificate —Debts \due to son — Authority to 
negotiate —Government promissory notes—Proof 
of possession. —A Hindoo widow holding a certi¬ 
ficate for the collection of debts due to her son, 
and applying for authority to negotiate certain 
Government Promissory Notes, the interest of 
which the son had been permitted to draw, but 
which stood in the name of her late husband, 
ia bound to show how she got possession of 
them, In the matter of BlDYA SOONDUREE 
DOSSEE, 15 W R. 267. 


(4) —Deposit of stolen note as security — Deten¬ 
tion by Public Debt Office—Claim to return note 
upon suit for recovery of debt. —Where a Govern¬ 
ment pro-note, stolen while in the oustody of 
the Public Debt Office, has been deposited with 
the Bank of Bengal by the defendant, a pur¬ 
chaser for full value, as security for loan upon 
a promissory note and was detained by the 
Superintendent of the Public Debt Office on 
its being sent there by the Bauk, at the defend¬ 
ant’s request, for payment of interest, held 
that, in a suit upon the pro-note for the reco¬ 
very of the amount of the loan, the defendant 
was not entitled to refuse payment till the stolen 
note was delivered up to him. THE Bank OF 
Bengal v. Mendes, 5 C. 654 = 5 C.L.R. 586. 

(5) —East Iyidia Company pro-notes — Forgery 
— AclcnowledgmeJit .—In an action against the 
East India Company by the holder of a forged 
limitation of one of their promissory notes issued 
by the Governor-General in Council at Calcutta, 
held that the Company were not bound by 
the acknowledgment of it a3 genuine by a clerk 
in their Accountant-General's office who was 
authorized by the Accountant-General to com¬ 
pare all such notes with the register, but not 
authorized to certify their genuineness, although 
it appeared that it was his practice to do so. 

The Bank of Bengal v. The East India 
COMPANY, 2 Knapp 245. 

See ATTACHMENT—8 UBJECTS OF ATTACH¬ 
MENT, 1 C.W.N. 170. 

Contract of sale of—Tender, necessity for—• 
See CONTRACT —MISCELLANEOUS, 9 C. 791. 

See Evidence—Parol evidence, 17 M. 

480. 

See GIFT, 7 B. 229. 

Neg. Instr. Act applicable to—Transfer of— 
Consideration—Burden of proof— See NEGO¬ 
TIABLE Instruments—Promissory note 
—General, 12 C.L.J. 470 = 8 Ind. Cas. 796. 

Transfer of interest in—Applicability of Aofc 
XXVI of 1881 —See NEGOTIALE INSTRU. 
MENTS ACT,‘1881, es. 14, 46,48,9 0.0.174 
(B). 

Whether a “debt ”—See SUCCESSION CERTI¬ 
FICATE AOT, 1889, s. 4, 1,6 C.W.N. 1018. 
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Government Resolution. 

Privilege attaohing to a —* See ACT OF 
State, 5 Bom. L.R. 30 = 27 B. 189. 

See COLLECTOR, 18 B. 103. 

Government Revenae. 

See Revenue. 

Assignment of Government revenue—Rights 

of assignee— See Mad. ACT II OF 1864, 7 M. 
258. 

Payment of—By lambardar a — charge on 
the property in the hands of a subsequent pur¬ 
chaser Notice to purchaser of such payment— 

Lambardar and co-sharer— See CHARGE, A.W. 
N. 1891, 9. 

One 00 -sharer making payment of govern¬ 
ment revenue for another—Charge— See Co- 

sharers General, a.W.N. 1886, 269. 

Suit for contribution by co-sharer who had 
paid whole — See SMALL CAUSE COURT, 

Mofussil, Jurisdiction of — General, 

B.L.R. 8up. Vol., 675 = 2 Ind. Jur. N.8. 155 
= 7 W.R. 377. 

Government Securities. 

(1j —Bequest ef — Interest accruing before 
testator's death .— The interest on Government- 
securities bequeathed by will in certain specified 
amounts, accruing due before the testator’s 
death, does not pass to the legatees. GOOKCOL 

Nath Guha v. Issur Lochun Roy, 14 c. 
222. [R., 10 C.L.J. 355 = 14 C.W.N. 18 .] 

(2) —Government securities deposited in Court 
—Conversion into papers with lower interest , 
Effect of — Liability of parties. —In this case, in 
pursuance of notice given by the agent of 
Government to the Registrar of the Sudder 
Court, certain Government securities deposited 
in Court, and at the time bearing 5 per cent, 
interest, had been converted into Government 
notes bearing only 4 per cent, interest. This 
had been done before the division of the notes 
amongst the parties entitled to the inoome, and 
though the delivery of the notes to the claimant 
was irregular, it did not affect the conversion of 
the securities which was the act, not of the 
parties, but of the Government and of the 
Court. The conversion, however, having redu¬ 
ced the Rs. 3,000, which the annuitants were 
entitled to receive, by one-fifth, the appellant, 
under his engagement, was liable to mate it 
good and the judgment of the Sudder Court 
complained of was therefore recommended by 
theJudioial Committee to be confirmed. RAJAH 

Sutteeschunder Roy v. Samasoondery 
Debia, 2 W.R., P.C., 48 = 4 Sar. 777. 

Endorsement and delivery of--By Mahcmedan 
father to son, effect of—Evidence of conduct of 
parties —See Mahomedan LAW — GIFT, 19 A. 
267, P.C. = 24 I.A. 1. 

Government Servant. 

Acquisition of property in contravention of 
rules of department—Right to maintain suit 
against benamidar in respect of said property— 

*• See Benami transaction—Miscellane¬ 
ous, 7 M.L.J. 268, 


Government Servant— concluded. 

Liability of Secretary of State for damage? 
occasioned by negligence of—Negligence which 
would render ordinary employer liable—See 
Secretary of state, Bourke A.O.O., 166= 
5 B.H.C. App. 1, 

Government Solicitor. 

See Mad. ACT I OF 1884, es. 103,110,23 

M. 529. 

See Costs—Taxation of Costs, 15 M. 

405. 

Government Tenants Act. Punjab. 

See PUN. ACT III OF 1893. 

Government Wards Act, Central Provinces, 

See C.P. ACT XVII OF 1885. 

Governor. 

Cannot be sued in a Civil Court in respect of 
an act done by him in his official oapacity— 
See ACT OF State, 5 Bom. L.R. 30 = 27 
B. 169. 

Governor-General. 

Previous consent of, for a suit against a 
Sovereign Prinoe, necessity of— See ClV. PRO. 
Code, 1908, s. 86, 2 C.L.J. 163. 

Governor-General-in-Councll. 

Suit against Sovereign princes and Ruling 
chiefs—Consent of — required to be obtained 
before institution of suit— Sec ClV PRO. CODE, 
1908, s. 86, 21 B. 351. 

GoYernor-in-Council. 

Grant of waste land—Delegation of power by 
—to make grants under dharkast rules—Bind¬ 
ing character of grant so made — Power of 
Civil Court to determine validity of grant— 
Revision of grant properly made— See ST. 22 & 

23 VIC., C. 41, 26 M. 268=12 M.L.J. 453. 

Governor of Bombay in Council. 

(1 )—Legislative Council , Extent^/ powers of 
— Bombay Act , III of 1874, s. 10— Grant of 
certificate by Collector—High Court's powers of 
interference. —Any Act of the Legislature pro¬ 
posing to cut down the jurisdiction conferred 
on the High Court by the Statute constituting 
it and by the Letters Patent, would, so far, be 
ultra vires and inoperative. That jurisdiction, 
however, relates only to the power of the High 
Court to ascertain and give effeot to the law as 
it is, and, whereas the substantive law ohanges, 
the above jurisdictional power remains con¬ 
stant. So, any legislation, on the rights and 
the obligations of the subjects, made by the 
Bombay government, in no way infringes on 
the authority of the Bombay High Court. In 
granting a certificate under s. 10 of the Bombay 
Hereditary Offices Aot (III of 1874), tbe Collec¬ 
tor exercises a judicial function, and is so far 
subject to the superintendence and oontrol of 
the High Court. But, exoept where there has 
been any violent misuse of authority or obvious 
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Governor of Bombay Id Gonnoil— concluded. 

bad faith, or wanton perversion of the law, the 
High Court would not interfere with the dis¬ 
cretion of the Collector in the matter, and his 
certificate would therefore be decisive of the 
character of the property specified in it. THE 

Collector of thana v. bhaskar maha- 

DEV 8HETH, 8 B. 264. [ R ., 32 B. 634 = 10 

Bom. L.R. 924.] 

See Service Tenure, 8 B.H.O. A.C. 195. 

Governor of Madras in Council. 

(1 )—Local Leqislative Council , i/ competent 
to pass Act affecting provisions of Statute of 
Imperial Parliament. —It is beyond the power 
of the Local Legislative Counoil to pass an Act 
in any way affaoting the previsions of a 8tatute 
of the Imperial Parliament. ABOO SAIT AND 
CO. v. ARNOTT, 2 M.H.C. 439. 

Grain. 

See Mortgage—General, 21 C. 241. 

Instrument evidenomg a loan of—Bond— 
See 8TAMP ACT, 1879, s. 3 (4) (6), 7 B. 137. 

Grama Natham. 

(1) —Right of Revenue authorities to grant 
portions of grama natham—Common Law of 
the country — User of the site by villagers .— 
According to the Common Law of the country, 
the ooutrol of “ Grama Natham ” vests in the 
Revenue authorities, and they are at liberty to 
grant portions of it at their discretion to persons 
who apply for it for building purposes. Until 
it is appropriated in this way to the use of some 
definite person, it is usual for the villagers to 
make use of it in any way that suits them best. 
They throw rubbish on it, graze their cattle on 
it, use it as a latrine and the like, and they are 
rarely interfered with, But it is always under¬ 
stood, that this use is permissive on the part of 
the Government, and that the Government has 
the right at any time to appropriate it for any 
special public purpose, or grant it to an indivi¬ 
dual for building purposes. THE COLLECTOR 
OF THE GODAVERI DISTRICT V. JANNAVULA 
PEDDA RANGAYYA, 4 M.L.T. 440. 

Grandmother. 

Paternal, in Gujarat, inheriting to her maiden 
granddaughter, takes an absolute property— 

See Hindu Law—Inheritance, i Bom. L. 
R. 574 = 24 B. 192. 

Granite Quarries. 

Proper methods ol assessment of compen¬ 
sation under the Land Acquisition Act— 
Workmen employed on the land, not persons 
interested therein— See ACT X OF 1670, e. 42, 
1G M. 369, P.C. = 20 I.A. 80. 

Grant. 

1. —General. 

2. —Construction. 

3. —Grants for maintenance. 

4. —Resumption of grants. 

5. —Miscellaneous. 


Grant —continued. 

See Gift. 

See Maintenance. 

See Prescription. 

See 8 AN ad. 

-1.—General. 

(1) —Grant by Zemindar , how far valid .—A 
grant made by a zemindar in 1804 of part of 
his zemindary, which he held at that time 
under an eight years’ lease, and which was 
afterwards confirmed to him upon the per¬ 
manent settlement, is valid as against himself. 
Semble , such a grant would not be valid against 
his successors or against Government. RAJAH 
ENOOGUNTY SOORIAH v. RAJAH VENCATA 
Neeladry RAO, 3 Knapp 27, note. 

(2) —Zamindari — Revnue sale — Purchase 
by Government — Restoration — Effect — Implied 
gram—Common law rights of Government .— 
When part of a Zamindari granted on a 
permanent sanad in 1803 was sold for arrears 
of revenue 1836 and was purchased by Govern¬ 
ment, but was restored again in 1859 under a 
permanent sanad to the son of the previous 
zemindar, the law will imply, in the absence 
of a special contract to the contrary, that this 
restoration or grant, carried all rights of water 
aod other easements of necessity which existed 
at the time of the restoration or grant in 1859. 
The grantee is entitled to the customary supply 
to his tanks, and when the water arrives in his 
tanks he oan do what he likes with it (Chanham 
v. Fisk , 37 R.R. 655 ; Watts v. Kelson , L.R. 6 
Ch. A. 166, 2 M. 46, 24 M. 279, F.). The 
right to which the grantee is held to be entitled 
as aforesaid, is not at all inconsistent with the 
common law rights claimed by Government to 
the water flowing in all natural channels. The 
right whioh Government oan claim or owns 
in the water flowing in the natural channels 
of the country must be subject to rights 
already acquired in such water. MARIA SUSAI 

Mudaliar v. The Secretary of State 
for India in Council, 14 M.L.J. 380. 

(3)—Reg. XIX of 1793— S. 37. Act XI of 
1859— Sale of village in question under the pro¬ 
visions of Act XI of 1859 —Suit by purchaser 
for recovery of possession or for assessment of 
rent and mesne profits— Right created under 
grant, an encumbrance. —Some years before the 
grant of the Dewani to the East India Com¬ 
pany, a zamindar, who held certain villages 
under the Mahomedan Government, made a 
rent-free grant of a certain village, the subject- 
matter of the dispute in the present case, to 
one D. The grant being rent free, D and his 
heirs continued to be in possession of the village 
as rent-free from the time of the grant to the 
date of the Dewani and thereafter until the 
present day. After the acquisition of the 
Dewani by the East India Company, attempts 
were made to re-assess all the lands in the 
Bengal Province, and in 1773, a settlement of 
the villages including the village in question 
was made and the said village was assessed at 
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G rant —continued. 

^—General— continued. 

a oertain amount, the assessment being accept¬ 
ed by the zemindar. The zemindar took upon 
himself the liability to pay the revenue assessed 
on the village in dispute and continued to pay 
the same. The proprietors of the estate fell 
into arrears of the September kist of 1900, and 
the village was sold under Act XI of 1859. 
Whereupon the purchaser instituted a suit for 
recovery of possession or for assessment of rent 
of the said village and for mesne profits . Held, 
that the right created under the grant was an 
encumbrance and that the encumbranoe was 
oreated before the Permanent Settlement. The 
purchaser (the plaintiff) could not be affected 
by the laches of the defaulter or his predecessors. 
He was entitled to hold all the lands of the 
estate in the same condition as they were at 
the time of the Permanent Settlement. He 
was entitled to recover the amount assessed at 
the time of the Permanent Settlement, with 
cesses according to the Cess Act. Held, also, 
that 8. 37 of Act XI of 1859 does not avoid 
encumbrances of every kind nor docs it allow 
the purchaser to assess rent higher than that 
paid from belore the Permanent Settlement, 
notwithstanding that no rent was levied from 
a long series of years ; the rent is not enhance- 
able according to the law cow in force, as the 
lands must be considered to be comprised in a 
tenure existing from before the Permanent 
Settlement. Brindaban Behari Lal v. 
Bhawani Sahai, 35 C. 931 = 9 C.L.J. 119 = 3 
Ind. Cas. 301. (11 M.I.A. 152, U.) 

(4) — Settlement—Jurisdiction of Civil Courts 
in Questions connected with grants—Corrections 
or amendments made in deed of grant—Effect 
of grant made without proper notice , Validity 
of , as against Government ayid as against the 
grantee—Lower Burma Land and Revenue Act, 
S- 56 , Rule 11 of the rules under the Lower 
Burma Land and Revenue Act. —A grant of land 
as such is not a settlement within the meaning 
of s. 55, els. (e) and </) of the Lower Burma 
Land and Revenue- Act, and the jurisdiction 
of Civil Courts in questions connected with 
grants is not barred by s. 56 of that Act. 
Where a grant is for land different from that 
in dispute and corrections or amendments are 
subsequently made in the deed of grant so as 
to include in it the land in dispute, held, —that, 
even assuming that such corrections or amend¬ 
ments were legal (which point is not clear), 
the grant as it then stands can only be taken 
to have effect from the date of the amendments 
made in the deed of grant. While it does not 
follow Rule II of the Rules under the Lower 
Burma Land and Revenue Act that because 
grants made without the issue of proper notice 
as required under Chap. VIII of that Act would 
be void, as against the Government, that such 
grants are not void as against the grantee, the 
mere failure of the Revenue Officer to comply 
with certain details of procedure before a grant 
is made should nob make the grant invalid as 
regards the grantee. MAUNG 80 v. MAUNG 
KYIN NU, L.B.R. 1893—1900, 473. 


Grant —continued. 

-1.—General— continued . 

Inam granted by Peishwa—Grant with pre¬ 
sent and future cesses and taxes and assess¬ 
ments—Suit by inamdar to reoover abkari 
revenue derived by Government— Want of 
jurisdiction in Court by reason of— See ACT 
XXIII OF 1871, 14 B. 573. 

Of soil of a village, and not of land revenue 
Applicability of Pensions Act— See ACT 
XXIII OF 1871, s. 6, 7 M.L.T. 53, P.O. = 14 
C.W.N, 310 = 7 A.L.J 165 = 11 C.L.J. 281 = 12 

Bom. L.R. 267 = 20 M.L.J. 161 = 32 A. 148 = 

5 Ind. Cas. 689 

See ACT XXIII OF 1871, ss. 8, 11, 26 A. 617 
— 1 A.L.J. 338. 

Claim to resume— See U.P. ACT XVII OF 
1876, ss. 52, 53, 25 C. 479, P.C. 

By way of endowment to religious institu¬ 
tion, if liable to resumption— See U.P. ACT 
XVII OF 1376, ss. 52, 53, 2 O.C. 295. 

Resumption of—Grant held reut-free under 
judicial decision— See U.P. ACT XVII OF 
1876, ss. 52, 53, 55, cl. (a), 4 O.O. 252. 

By Government to compensate for resump¬ 
tion of rent-free land — Pension—Liability to 
attachment— See ATTACHMENT — SUBJECTS 
OF ATTACHMENT, 8 C.W.N. 665. 

See Burden of Proof—Landlord and 

TENANT, 3 C. 501 = 1 C.L.R. 596,8 0.230 = 

10 C.L.R. 41. 

See Cantonment, 3 A. 369= a.w.N. 1881, 
45, 6 A. 148 = A.W.N. 1S84, 6. 

Grant due to fraud practised on revenue 
authorities—Grant, whether binding on Go¬ 
vernment— See DARKHAST, 13 M.L.J. 137. 

Under Darkhast rules — Grant of house-site 
by Tabsildar—Grant not reversed on appeal by 
Divisional Officer— Validity— See DARKHAST 

i Rules, 26 M. 742 = 12 M.L.J. 417 . 

Conveyance—Grant—Construction— Bounda¬ 
ries—Certain definition—Inacouracy of dimen¬ 
sions — See Deed — Construction of 
DEEDS, 1 Ind. Cas. 650= 14 C.W.N. 268. 

See Deed — Construction of deeds, 

23 A. 324 = 11 M.L.J. 160 = 28 I.A. 65, P.C. 

Public way — Right of—Implied grant—Re¬ 
mission of revenue on land used as public way 
—Right of owner to claim compensation— See 

Estoppel — Estoppel by conduct. 125 

P.L.R. 1902. 

See Ferry, 18 C. 652. 

Right of fishing in navigable river—Proper¬ 
ty— Grant from Government — See FISHERY, 

2 B. 19. 

See Ghatwali tenure, 3 C. 251. 

By 8anad in 1802 of Zemindari withou 
change of rule of succession by primogeniture 
—Madras Regulation XXV of 1802 — See 
Hindu Law— inheritance, 13 M. 406, 
P.O. = 17 I.A. 134. 
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Grant —continued. 


1.—General— concluded . 


Joint family property — Confiscation — 
Government grant of part of property to one 
member of the family—-Nature of estate grant¬ 
ed— See Hindu Law — Joint family, 12 
Bom. L.R. 656, P C. = 14 O.W.N. 985 = 8 M. 
L.T. 193 = 12 C.L.J. 225 = 31 A. 415 = 7 Ind. 
Caa. 648 = 20 M.L.J. 900. 

See Hindu Law—Maintenance, 4 M. 
193. 

• s. 

In favour of temple—Presumption of--Annui- 
ty granted to defray temple expenses, a oharge 
upon Village out of profits of which it was to be 

realised—See Hindu Law—Rfiligious en¬ 
dowment, 4 O.C. 61. 

S-e Hindu Law—Will, 6 M.L.J. 75, P.C. 
= 23 C. 670=23 l.A. 37. 

Grant of Inam—Attached to office of Kazi— 
Inam held in grantee's family for 200 years— 
Buccesion —See INAM. 1 B. 638, Note. 

Inam—Enfranchisement of karnam servioe 
inam — Grant to person holding office—Pre¬ 
sumption as to nature of —See INAM, 7 M.L.J. 
248. 

Grant of income or of rent6—Interest in land, 
measure of—Grant of life estate, in timber 
estate and mineral estate, if valid—Defores¬ 
tation-Remedy —Sea KHOBPOSH SANAD, 9 C. 
L.J. 421 = 13 C.W.N. 611 = 2 Ind. Cas. 641. 

Killajab estates in Orissa—Graufc of land to 
relations of proprietor on condition of paying 
“light tribute Position of grantees— See 
KILLAJAT ESTATES, 15 C.W.N. 266 = 9 Ind. 
Cae. 394. 

Sec Landlord and tenant—Landlord 

TO GIVE AND MAINTAIN TENANT IN POSSES¬ 
SION, 28 C. 693, P.C. =28 I.A. 211 = 5 C.W.N. 
634 = 3 Bom. L.R. 505. 

Mere long possession of homestead land in¬ 
sufficient to justify presumption of permanent 
grant —See LANDLORD AND TENANT— 

Nature of Tenancy, 25 C. 896 . 

Construction of—Conflicting description of 
subject-matter — See LEASE —GENERAL, 10 C. 
L.J. 570 = 37 C. 293. 

See Limitation act, 1908 , art. 120, 3 O. 

C. 55. 

For life Suit for recovery by grantor’s heirs 

— See Limitation act, 1908, art. 144 , 11 c. 
121, P.C. = 11 l.A. 218. 

Of parganas by Milkial Sanad — Effect— See 

MILKIAT Sanad, 9 C.L.J. 412 = 2 Ind. Cas. 
646. 

Punjab Ruling Chiefs — By the chief to 
seoond son for maintenance— Transfer of 
Government on the death of the chief, to his 
second son, of a portion of cash allowance 
allowed to the date chief— See NAWAB OF 

Tank, 30 C. 843 , P.C. = 67 P.R. 1903 = 112 P. 

L.R. 1903. 

See OWNERSHIP, 15 M. 101 = 18 l.A. 149, 
-P.C. 


Publio highway—Diversion of road—Rights 
of adjoining landholders — By Municipality of 
abandoned road—Act XV of 1873 (N.W P. and 
Oudh Municipalities Act), s. 38— See PUBLIC 
WAY, 7 A. 362 = A. W.N. 1885, 66. 

8 anad granting hak—Re-grant of hak by 
endorsement on sanad — Endorsement, if 
requires registration—Admissibility of other 
evidence as to alleged re-grant—Evidence Act, 
I of 1872, s, 92, proviso 4— See REGISTRATION 
ACT, 1909, s. 17, 14 B. 472. 

See Registration act, 1908 , s. 19 (d), 

19 C. 742, 

Evidence to show that grant is reeumable— 
Presumption — See SERVICE GRANT, 10 M.L. 
T. 391 = 2 M.W.N. 1911, 406. 

Ryotwari lands—Nature of right possessed 
by ryot in his lands—Right- of Government to 
—To other ryots lands allowed to lie waste— 

See Settlement — subjects of settle¬ 
ment, 1 M.H.O. 407. 

Of waste land — Delegation of power by 
Governor in Counoil to make grants under 
dharkast rules—Binding character of grant so 
made — Power of Civil Court to determine 
validity of grant—Revision of grant properly 
made —See ST. 22 & 23, VIC. C. 41,26 M. 268 = 
12 M.L.J. 453. 

Non-mirasi waste land—Power of Collector 
to make grant—Right of former occupant— 

See Waste land, 1 M.H.C. 12. 

-2.—Construction. 

(1) — Evidence — Ambiguity — Reference to 

another document for explanation — Admissi- 
bility. — The plaintiffs sued lor possession of 
certain land which was acquired oy them by 
grant from ibe zamindar of P and of which 
they were wrongfully dispossessed by the 
defeudaute. The defendants claimed the same 
land under a grant from a subsequent zamindar 
of P and his putnidar. It appeared that the 
date of grant to the plaintiffs was “ 25th 
Falgoon in the year 16th “ and it was alleged 
that the “year 16“ corresponded with 1165. 
Held , that the Court could admit in evidence 
another grant signed by the same official, 
dated in “ the year 37,“ which showed that the 
year corresponded with 1166 B.8 , for the 

purpose of proving that the “ year 16 “ corres¬ 
ponded with 1165 . Equitable Coal Co. 
Ltd. v. Ganesh Cbunder banerjee, 9 C. 
L,R. 276. 

(2) —Grant of villages as jaghir —Construction 
of sanad —Power of grantee to alienate .—The 
question in this case was whether the grantee 
of tho villages under the sanad in question had 
the power to alienate those villager beyond the 
period of his life. The sanad ran as follows :— 

“ In consideration of the active and zealous 
performance of the duties entrusted to him by 
Government, the Honourable the Governor-in- 
Counoil hereby gives and bestows upon Ardesir 
Bahadur and his heirs for ever as jaghir , the 
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following four villages eto.” Held, that the 
question whether a particular jagliir is alienable 
or not must be governed by the terms of each 
particular grant in the construction of which 
the Court may seek for aid “ in the surrounding 
circumstances and the object for which the 
sanad was granted.” In the present case, the 
sole object the Government had in view was to 
reward the grantee, on his retirement from the 
police, for the faithful services he had rendered 
to Government for many years in that force. 
Having regard to the special language of the 
sanacl t which is the most appropriate mode in 
an English document of conveying an absolute 
estate in fee simple to the grantee, and also to 
the above object with which the grant was 
made, the introduction of the words “ as 
jagliir ” was held not intended to have the 
effect of controlling the right of alienation 
inherent in the other operative terms of the 
grant. DOSIBAI v. ISHWARDAS JAGJ1VAN- 
DAS, 9 B. 561. 

(3) —Grant to a person for an indefinite period. 
—If a grant be made to a man for an indefinite 
period, it enures, generally speaking, for his 
life-time and passes no interest to his heirs, 
unless there are some words showing an inten¬ 
tion to grant an hereditary interest. [F., 3 C. 
L.R. 417 *, R., 3 O.C. 61.J The above rules of 
oonstruotion will not apply if the term, for 
which the grant is made, is fixed or can be 
definitely ascertained by reference to the interest 
which the grantor himself has in the property 
or otherwise such as the conduct of the parties 

eto. Lakhraj Roy v. Kunhya Singh, 3 C. 
210 = 4 I.A. 223, P.C. = 3 Sar. 758. 

(4) — Suit for division — Grant in name of 
head of family—Rights of other members. — In a 
suit for division of a village by R against V, 
both of them being members of the same family, 
where V alleged that a former division relied on 
by R was nominal and never intended to be 
oarried out, and that, subsequently, the village 
was expressly granted to his father for his sole 
use and benefit, and both these allegations were 
found untrue, and he again contended in appeal 
that the village which was an inam, was grant¬ 
ed to him for his sole use after the death of his 
father, held that no fresh grant was issued, and 
that the continuance of the grant in the name 
of V could in no way affect the rights of R, 
founded on the ordinary principles of Hindu 

Law. Nattam Venkataratnum v. Nattam 
Ramaiya, 2 M.H C. 470. 

(5) —Grant of poitali — Grantor , a mortgagee — 
Promise to grant poitali of another village in 
case of redemption—Representative of grantor , 
if bound by promise. — A oertain person granted 
a pottah of a oertain village, which had been 
mortgaged to him, to his illegitimate son and 
promised, in case of redemption by the mort¬ 
gagor to make over to him another village 
yielding an equal revenue. His legitimate son 
then confirmed the grant and made it rent free 
without making any reference to the substi¬ 
tution of another village. The village was 
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redeemed. Held that the legitimate sou was 
bound by bis father’s agreement and must make 
over another village yielding an equal revenue. 

Bijai Bhadoor Singh v. Bhybon Bux 
Singh, 6 C.L.R. 21, P.C. 

(6) —Claims relating to saranjams , applica¬ 
bility of rules laid down by British Government 
—Saranjam grant not a grant of soil—Burden 
of proof on party alleging grant of soil, —Where 
Civil Courts have jurisdiction over claims 
relating to saraojame, such Courts would have 
to consider what were the terms of the grant 
by which the British Government continued 
the saranjam and to be guided by the rules of 
succession laid down in respect of such saranjams 
by the British Government. It is only in the 
absence of any such rules that the saranjam 
will have to be treated as impartible property. 
Also, a grant in jaghir or saranjam is very 
rarely a grant of the soil, and the burden 
of proving that it is, in any particular case, a 

I grant of the soil itself lies on the party alleging 
it. RAMACHANDRa v. VENKATRAO, 6 B. 
598. [R , 29 B. 480 = 7 Bom. L.R. 497, 29 B. 

j 415 = 7 Bom. L.R. 439, 30 B. 101 = 7 Bom. L.R. 

1 659, 34 C. 753= 12 C.W.N. 193 = 5 C,L.J. 583, 

I 32 B. 432 = 10 Bom. L.R. 531.] 

I 

(7) — Grants carved out of Zemindari. —Lands 
granted by a Zemindar under an absolute here¬ 
ditary mokurai tenure do not, on the death of 
the grantee without heirs, revert to the Zemin¬ 
dar, even where the lands granted were carved 
out of the Zemindari. 80NET IvOOER v. HlM- 
MUT BAHADCOR, 1 C 391, P.C. = 3 I A. 92 
= 25 W.R. 339. [R., 28 B. 276, 7 C.W.N.,810 ] 

(8) — Ss. 10, 111, cl. (g) — Transfer of Property 

Act (IV of 1682) — Lease — Covenant against 
alienatioyi—Lease containing no proviso for re¬ 
entry in case of breach of covenant—Alienation 
voluntary cr by act of law. — Where a lease 
contains no clause giving the lessors a right of 
re-entry or providing that the lease shall become 
void, in case of a breach of the covenant against 
alienation, a condition in the lease, by which it 
is stipulated that the lessee will not transfer in 
writmg the land leased to him, aud that, if he 
does so, the sale shall become void, cannot be 
said to be for the benefit of the lesser and hence 
it is void under s. 10, Act IV of 1882, and the 
lease cannot be said to have determined under 
the provisions of s. 111, cl. (g) of the same Act. 
When the land has been sold against the will 
of the lessee by the Act of a Court, the lessee 
cannot be said to have voluntarily transferred 
his interest in writing. (7 B. 262, 6 M. 

159, F.) Where a landlord grants a permanent 
and hereitable tenure in land, he has no estate 
left in him unless he reserves to himself a right 
of re-entry or reversion, NIL MADHAB SlKDAB 
v. NARATTAM SIKDAR, 17 C. 826. (1 C. 391. 

R.) [F., 26 M 157=12 M.L.J. 189, 28 A. 400' 

= A.W.N. 1906,60 = 3 A.L.J. 196, Appr., 18 B. 
603; R., 14 C.P.L.R. 114. 29 C.363 = 9 C.W.N. 
856 ; D 7 O.L J. 309, 36 C. 7 45 = 10 C.L.J. 

49.j 
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(9)— Appointment of hereditary Gumasta by 
dsshmukh vatandar —Grant in perpetuity from 
annual vatan income, whether valid after death 
of grantor—Adverse possession against sons of 
grantor — Proceedings in execution of decree 
obtained against original vanfcandar without 
making sons parties— Sons not bound. —Plain¬ 
tiff’s father who was a vatandar deshmukh had 
exeouted a sanad appointing defendants to be 
vatan gumastas hereditarily, and assigning to 
them in perpetuity, by way of remuneration, a 
oertain portion of the annual vatan income. 
Plaintiffs instituted this suit praying for a 
declaratory decree that the defendants were not 
entitled to any portion of the profits of the 
vatan and for a perpetual injunction restraining 
them from executing a decree on a mortgage of 
the vatan property oblaiued by them against 
tho plaintiffs’ father. Held , that it is not com¬ 
petent to a vatandar to appoint a hereditary 
vatani gumasta aseigning to the office a remu¬ 
neration in perpetuity payable out of the 
income of the vatan. In the present oase, 
having regard to the terms of the sanad to the 
defendants it was in the power, whether of the 
original grantor or any of his successors, to 
determine the office of the defendants and the 
said remuneration thereof at any time after the 
vatan services were discontinued by Government 
in 1864. Also, the appointment and assignment 
by the grantor were equally in derogation of the 
rights of bis successors, at any rate, in the 
absence of proof of oustom to the contrary. The 
defendants contended that they should be 
deemed to have been in adverse possession of 
the share of the income from the vatan since 
1864 when the services were created, but it 
was held, assuming the grant to be invalid as 
against the sucessors of the original grantor, 
tho plaintiff’s father, on his death, that adverse 
possession would only run from that time as 
against them, and twelve years had not po 
elapsed before the present suit was filed. 
With respect to the proceedings in execution of 
the decree, to restrain which plaintiffs bad 
prayed for an injunction, it was held that the 
latter, not having been parties to any of such 
proceedings, were not bound by them under the 
provisions of s. 241 of the Civ. Pro. Code, 

Krishnaji v. Vithalrav, 12 B. 80. [R.. 14 
B. S2, 22 B. 422.] 

(10'— Hindu L aw—Grant in favour of un¬ 
born persons—Restraint on grantor 1 s power of 
alienation .—A conditional grant by a Hindu \ 
owner of a future interest in property to per¬ 
sons yet unborn, who may happen to be the 
living descendants of the grantees named, at 
some future and indefinite period, upon the 
occurrence of an event which may possibly 
never occur, is altogether void and ineffectual, 
the reason for its invalidity being that he would 
thereby impose a restraint contrary to Hindu 
Law, upon his own power of alienating his 
estate, discharged of such future interest. 
Where the object of the grant was to oblige the 
grantor and hi9 successors in a Kaj estate to 
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give maintenance some way or other to the des¬ 
cendants of certain persons living at the time 
of the grant, by declaring that, on the failure 
of the Rajah of the day to so maintain such 
descendants, the latter were to have an imme- 
date right to some of the villages belonging to 
the Raj, held that the grant may be regarded 
either as a present assignment to persons not 
yet in existence subjeot to a suspensive condi¬ 
tion, whioh may prevent its taking effect at 
all or for generations to come, or it may be 
regarded as a covenant running with the Raj 
estate, and binding its possessor to give the 
villages to those persons in the event specified, 
and that in either view it was ineffectual. 

Chandi Churn Barua v. Siddheswari 
Debi, 16 C 71, P.C. = 15 I,A. 149 = 5 Sar. 231. 

[Rel. on. 4 C.L.J. 238 = 33 C. 1065 ; R ., 18 M. 
252, 24 M. 449.] 

(11) — Reg* XXXI of 1803, s, 6— Settlement 
of land by proprietor revenue free—Condition 
rendering oilier lands of grantor liable for the 
revenue of the lands granted , whether enforceable . 
—A document by which the proprietor of a 
taluqka settled lands on bis daughter revenue- 
free, contained the covenaut that he and hia 
heirs would pay the land-revenue on the lands 
so assigned along with the land-revenue for 
their own estate. The document provided that 
if, at any time, his heirs or whoever might be 
in possession of the rest of his estate, should 
demand from the daughter, or the person in 
possession of the lands assignee to her, the 
revenue assossed on those lands then, the 
daughter or her successors would become 
entitled to claim and take possession of the 
legal share in his estate to which the daughter 
would be entitled under the Muhammadan 
law of inheritance. Plaintiff had acquired 
porf ions of the settled lands ty means of private 
sale and also at a Court sale, and as the defend¬ 
ants, the grantor 8 successors had, in violation 
of the terms of the grant, realised from him 
the revenue for the portion of the land 
granted in his possession, he claimed possession 
of a portion of the daughter’s share of inherit¬ 
ance. The grant was, however, held to come 
within the purview of a. 6 of Reg. XXXI of 1803, 
60 that the above condition imposed on the 
grantor’s heirs was not enforceable as contraven¬ 
ing that law, and consequently tho breach of 
suoh a condition could not confer on the 
grantee or on any person, suoh as the plaintiff 
in this oa3e, deriving title from the grantee, 
the right to claim the share whioh such grantee 
would have inherited out of the grantor’s 
estate. SAHIB A LI v. SUBHAN A LI, 21 A. 12 
= A.W.N. 1898, 149.. 

(12) — Construction of document—Grant of 
land described as bounded by river or road-'Pre - 
sumption as to boundary—Grant by Crown or 
subject —If land adjoining a highway or river is 
granted, the half of the road or the half of the 
river is presumed to pass, unless there is some- 
thing either in the language of the deed or in the 
nature of the subjeot-matter of the grant, or 
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in the surrounding circumstances, sufficient to 
rebut that presumption, and this, though the 
measurement of the property which is granted 
can be satisfied without including half of the 
road or half of the bed of the river ; and although 
the land is described as bounded by a river or 
road, and notwithstanding that the map which 
is referred to in the grant does not include the 
half of the river or road. This rule of construc¬ 
tion should not be departed from merely because 
it is shown that it would have been to the 
interest of the vendor to retain the half of the 
bed of the river. The rule equally applies 
whether the subject-matter be a grant from the 
Crown or a subject. BADBIR SINGH v. THE 

Secretary of State for India in 

COUNCID, 22 A. 96 = A. W.N. 1899. 194. 

( Micklethwaite v. Neivlav Bridge Co., L R, 33 
Ch. D. 133 ; Eeroyd v . Coulthard , L. R (1897), 
2 Ch. D. 554 ; Bord v. The Commissioner for 
the City of Sydney , 12 Moo. P.C. 473, R.). 

(13) — Grant of village on khoti tenure under 
sunnad — Construction of sunnad— Rights of 
managing khot— His rights re maphi i 9 tava 
lands and suit lands within khotship tenure. — 
A snnnad granting a certain village on koti 
tenure to a certain person, and containing 
several clauses which provided for the payment 
of rent by the khnfc and regulated his relations 
with the maphi istava and suite tenants within 
the khotship in respect of cultivation of lands, 
eto., construed and explained. A managing 
khot has a right, without any express authori¬ 
zation, to create tenancies in land, even 
though the reversionary interest in it is vested 
in the person whose lessee he is. If such a 
khot himself takes up the land, be can do 
so consistently with the conditions of the khoti 
tenure, for, a khot , as regards lands in his 
private occupation, may be a tenant to himself 
qua khot. A grant of a certain village on khoti 
tenure inoludes the Btava lands in the village. 
The khoCs interest in them whatever mav be 
the extent of it, is inseparable from the khoti 
estate. The khot has a reversionary interest 
in the maphi istava lands as well as in the 
suii lands which had been abandoned by their 
occupants. FAKI ISMAIB v. MAHOMED IS- 
MAILi, 12 B. 595. 

(14) — Grant of village by Government — Ex¬ 
isting rights of third persons not extinguished. 
—The grant by Government, whether Native 
or British, of a village, is subject to all existing 
rights against Government, whether or not the 
deed of grant contains an exception or reserva¬ 
tion of such rights. Government ^annet, 
therefore, by the alienation of its own rights 
in a village, oven where the sayiad purports to 
grant the village as a whole, extinguish or 
affect any substantive right therein appertain¬ 
ing to third persons, or convey to the grantee 
any larger or better estate or interest than that 
vested in Government. DESAI HlMATSINGJI 
JARAVARASINGJI v. Bhavabhai Kayabhai, 
4 B. 643. 

(15) — Hindu Baw — Grant , Construction of — 


Whether grant confers an absolute estate — 
Capacity of grantee to dispose of grant by will 
— Santana Sreni Krame,' construction of. —A 
grant, by the holder of an estate, to his sister 
in terms “ you are my sister ; I grant you a 
taluk for your support...do you and the genera¬ 
tions born of your womb (‘ Santana Sreni 
Krame ’) enjoy the same, and no other heirs of 
yours shall have any interest in or right to it,” 
confers an absolute estate, the latter clause, 

1 ‘ no other heirs, etc / being only a reservation 
of the grantor’3 right in the event of the 
grantee dying issueless. That event not having 
occurred and the grantee having had, at the 
time of her death, a daughter and a grandson 
by adoption, they (the daughter and the grand¬ 
son) were entitled to bring an action for 
possession of the estate, claiming under the 
will of the grantee. [ F. t 4 Bom., L.R. 508; D 
9 C. 952=13 C.L.R. 62, P C. = 10 I A. 51, 28 
C. 720 = 28 I.A. 152, P.C.; R., 12 C. 663.] The 
words, 1 8antana .Sreni Krame,' import an 
absolute estate, such as would have been given, 
had the words been * your ohildren and grand¬ 
children.’ [R., 4 C. 397, 455, 2 C. 906, 31 C. 
561, 10 C.L.R. 349 = 7 C. 304 = « I.A. 46, P.C.] 
The words, ‘ no other heir of yours shall have 
right or interest,’ simply make the absolute 
estate given under the earlier part of the grant 
defeasible, in the event of a failure of issue 
living at the time of the grantee’s death, in 
which event the estate was to revert to the 
donor and his heirs. There is nothing in such 

1 a condition repugnant to Hindu Law. BHOO- 
BUN MOHINI DEBIA v. HURRISH CHUNDER 
CHOWDRY, 4 C. 23. P C. =2 C L.R. 339 = 5 I.A. 
138 = 3 Sar. 815. (9 B.L.R. 377, 9 M.I.A. 

134, F.) [R.. 7 C. 304 = 8 I.A. 46, P.C. 16 C. 

383 = 16 I.A. 29, P.C., 15 B. 326.] 

j (16)— Mafee birt tenure—Meaning. —What¬ 

ever the term mafee birt tenure" might have 
originally meant, its prima facie Significance 
now is a hereditary tenure. RAJAI-I MaHEN- 

dra Singh v. Jokha Singh. 19 W R. 211. 

(17) — Absence of u erds of inheritance—Grant 
to be in perpetuity. — W T ben a deed of grant of 
land contains no words of inheritance it cannot 
bo presumed that such grant was not intended 
to be in perpetuity but the hereditary character 

j of the tenure may be inferred from evidence of 
long and uninterrupted enjoyment, and of the 
descent of the tenure from father to son. G'iAN 

Singh v. kooer Pef.tum Singh, 1 N.W.P. 
163. [Diss., 9 A. 591.] 

(18) — A prima facie reference to a hereditary 
interest is made by the use of the word taluk 
without any sort of restriction or qualification. 

— Quaere. — Is an investigation of a taiukdar s 
title commenced in the Revenue Court, and 
either decided there are carried up in appeal to 

! the Civil Court, a bar to a suit by him to 
recover possession and mesne profits. rivy 

Council decision is binding on a ( l ue ^ 10 ° T J 
fact. KHAJA ASANOOLLAHV. Kadee Mohun 
MOOKERJFE, 18 W.R. 469. [D., 2 C.L.R. 

592 .] 
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(19) —Holder of a pattah from the Zamindar , 
—Plaintiff holding under a pottah from the 
zamindar is entitled to recover land unlees 
defendant oan show that he holds under a grant 
derived directly or immediately from the zemin¬ 
dar. KRISHNO Chunder Goopto V. Meer 
SUFDUR Am, 22 W R. 326. 

(20) — Inami-i- Altamgha —Alienable estate — 
Classification of grants of land revenue . —A 
grant in inaam-i-allamgha to N and his 
children, “and their descendants lineal suc¬ 
cession, for generation after generation, in per¬ 
petuity and for ever,” which was unburdened 
with any condition as to prospective service, 
and free from any religious, charitable, or othec 
trust, held , to confer an alienable estate. 
Grants of land revenue for religious and charit¬ 
able purposes, or for the future rendition of civil 
or military service to the State, considered 
and to some extent classified ; and the enact¬ 
ments and authorities, historical and legal, 
relating to the question of their alienability, 
mentioned. KRISHNARAV GANESH v. RANG- 
RAV et al % 4 B.H C. A.C.. 1. [Appr 6 B.H. 
C. 191, 9 B. 198, F.B.; F., 10 B.H.C. 471, 29 
B. 480 = 7 Bom. L.R, 497; D., 1 E. 523 ; R., 

5 B. 393, 437, 630, 6 B. 596, 9 B. 561, 14 B. 
82, 404, 15 B. 625, 22 B. 422, 31 C. 568, 29 B. 
415 = 7 Bom. L.R. 439, 5 Bom. L.R. 983, 10 
Bom. L.R. 994, 417.] 

(21) — Shilotri lands—Right to enhance rent — 
Burden of proof. —Under an indenture dated 
the 29th January 1819, the Government 
granted to a and B and their heirs and assigns 
certain villages in the island of Salsette, with 
the exception of shilotri lands as might be 
therein, or on any part thereof which could 
only become the property of A and B, on 
their purchasing the same from the pro¬ 
prietors. Since 1819, the proprietors of these 
shilotri lands went on paying to the grantees 
and their heirs assessment (or rent) at a 
fixed rate which, prior to the grant they 
used to pay to Government. In an aotion 
brought by an heir of A and B, in 1869, to 
recover an enhauoed rent or assessment levied 
on these lauds : Held , that the efieot of the 
exception in the indenture of 1819 being to 
throw upon the plaintiff the burden of proving 
his right to enhance the rent (or revenue) 
which he had failed to do, and Regulation I 
of 1808, s, 4. ols. 1 and 2, containing admis- j 
sions by Government (which then was the 
immediate landlord of the s hilotridars) y that 
Government itself had no such right, the plain¬ 
tiff had no right to enhance the rent. Held , 
aleo that though the language of the exception 
was so large that it might have been construed 
to exclude any right on the part of the grantees 
to receive rent (or revenue), yet that as the 
defendant or hia predeossors had, ever sinoe 
1819, paid to the plaintiff and his predecessors 
the revenue paid before that time to Govern¬ 
ment, that revenue passed under the Indenture 
of 1819 to the grantees in the deed. DADIBHAI 1 
v. RAMJI, 11 B.H.C. 162. [Appr., 19 B. 391.] 

(22) -—SanacJ, Construction of— Grant for refi- 1 
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gious and charitable purposes — Inalienability. 
— A sanad , after reciting that oertain villages 
had been held as inam by C on account of the 
worship jubilees, and feeding of Brahmins in 
honour of the Sbri (or deity) proceeded to con¬ 
firm the inam as before and to direct that it be 
continued to him and to his hods and grand¬ 
sons from generation to generation as it had 
been continued to the 8hri from former times. 
Held that, on the true construction of that 
document, the grant may fairly be taken to 
have been made primarily as a grant to the 
religious foundation, and not to be particular 
individuals named, for their own benefit. [#•. 
20 B. 250.] Property granted in inam for reli¬ 
gious and charitable purposes inalienable, 
except under special circumstances. And no 
person other than the duly authorized trustee, 
oan alienate by sale or mortgage the property 
of a religious trust. SHRI GANESH DHARNIDAR 
MAHARAJDEV v. KESHAVRAV Govind Kul- 
GAVKAR, 15 B. 625. [F.,L.B.R. 1893—1900, 

645.] 

(23) — Reg. XTX of 1793 (Non-badshahi Bak- 
hirai grams) — Scope—Joutuck grant—Holding 
rent free.—- Regulation XIX of 1793, refers to 
grants to hold land free of reveuue, not grants 
made by a private individual free of rent. A 
party holding under a Joutuck grant containing 
no reservation of cent, is entitled to hold free. 

Kameshuree Dassea v. The Court of 
Wards, 12 W.R. 251. 

(24) — Imperial grant of land. —Ruling of the 
High Court in a suit against the Government 
and the Mutwallee brought by a descendant of 
Khajah Anwar Shahad, a descendant of the 
Delhi Emperor, for a share in the annual pay¬ 
ment made by the Government in oonneotion 
with certain lands granted by the Delhi Em¬ 
peror to the family of the Khajah over^ whose 
remains ho had built a tomb, for the purpose of 
maintaining it. in the manner usual among 
Mabomedaus ; this land having subsequently 
come into the possession of the Rajah of Burd- 
wan, and the Government having, since the 
perpetUcal settlement, continued the payment 
on account of the Rajah. SHAHZADEE HAZARA 

Begum v. The Codl.ector of Burdwan, 
23 W.R. 378. [D. t 4 M. 341, l B. 523; Cons., 

5 B. 408. P.C.] 

(25) — Fazendari tenure—Grant of land for 
habitation—Right to erect privy--Implied grant • 
—The defendants granted to the predeoessor-in- 
title of the plaintiff a plot of land in the centre 
of their oart on Fazegdari tenure for the express 
purpose of building a house to be oocupied by 
the grantee. A hut was built on it but no 
privy was built with or attached to che hut. 
The occupants performed their natural func¬ 
tions in the oart itself or in the neighbouring 
oarts . The plaintiff bought the hut and attempt¬ 
ed to erect a Privy. The defendants objeoted. 
Held that the plaintiff was entitled to devote 
the site to any purpose he thought proper, and, 
therefore, to build a privy on it. There was no 
evidence that the premises were originally oo- 
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oupied by the predeoossor-in-title of the plain¬ 
tiff on any understanding that a privy should 
not be built on the premises ; nor was there 
anything in the Fazendari tenure which for¬ 
bade it. The suitable enjoyment of the hut, 
when it was originally built admittedly for the 
purpose of being inhabited, implied the use of 
a privy and the aooompanying necessity for 
sweeperB to take away its contents, when the 
occupants should think proper to erect one. 
ESUBAI v. Damodar ISHVARDAS, 16 B. 532. 
[R., 20 B. 617 ] 

(26) — Grant of Jaghir—Nature of interest 
taken by Jaghirdar—Construction of grant .— 
When a Jaghir is granted in indefinite terms, 
it is taken to be for the life only of the Jagirdar. 
But where the grant is “to a man and his heirs” 
and there is nothing to control the ordinary 
meaning of the words, the grantee takes an 
absolute interest. The principle that Jaghirs 
are to be considered life tenures only “ unless 
otherwise expressed in the grant ” is laid down 
in s. 15, Reg. XXXVII of 1793 (Bengal). It 
is the law also in Bombay and other parts of 
India. DOSIBAI v.ISHWARDAS J AGJI WANDAS, 

15 B 222, P C. =18 I.A. 22 = 6 Sar. 10. [£>., 

7 C.L.J. 202.] 

(27 ) — Stipulation in deed—Retention of hold¬ 
ing rent-free—Mortgagee of share by zemindar— 
Construction —The defendant’s ancestor on 
giving up a four-anna share which he had there- 
to-fore held in a zemindary and had mortgaged, 
stipulated for the retention of the holding in 
suit rent-free for maintenance. Held , that the 
retention of the holding was intended not only 
for the benefit of the old proprietor to enure 
during his life only, but also for the benefit of 
his heirs, and that words of inheritance are 
neither necessary nor customary in such cases, 
and no inference is to be drawn from their 

absenoe. Gunga Deen v. Luchmun Per- 
SHAD, 1 N.W.P. 229. 

(28) — Conditional and personal grant—Death 
of grantee before taking under grant—Rights of 
heirs .— Where a grantee dies before he takes 
under a conditional and personal grant his heirs 
cannot claim under it. ANUND PaNEGRARI v. 
Nottobar PANEGR4HI, 1 W.R. 82. 

(29) —Grant to children in perpetuity — Trans¬ 
fer by sale or gift — Reg. XIII of 1795, s. 15 — 
Reg. XXXVII of 1793, grant confirmed to gran 
tee's son only—Claim of family upon grantee — 
Succession—Act XIV of 1859, s. 1, cl. 3— Pilv- 
chase of right of first auction — Purchaser — De¬ 
fendant, not in possession for more than 12 years 
— Limitation. --An estate granted to a person and 
his children in perpetuity, il nuslan bad nuslan, 
butnan bad butnam z.e.,in regular succession, 
generation after generation, and similar grants 
whioh are hereditary, are declared transferable 
by gift, sale or otherwise, under the terms of 
s. 15, Reg. XIII of 1795 and s. 15, Reg. 
XXXVII of 1793. Where a grant, as in this 
oase, was not for the benefit of the family, but 
was confirmed to the grantee’s son only, the 
family could have no other claim upon him 
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than a natural obligation to help them, and 
their title to sucoeed to the grant would only 
aocrue, as it fell in, to the heirs in regular suc¬ 
cession. The plaintiff’s suit for full possession 
of a mouzah would not be barred by general 
limitation if the defendants be not found to 
have been in possession for more than twelve 
years, nor would it be barred by special limita¬ 
tion under ol. 3, s. 1, Act XIV of 1859 where 


the plaintiff, having purchased the rights and 
interests of the auotion-purohaser, was not 
required to sue to set aside the sale. BlTHUR 

Bhut v. Larra Raj Kishore, 2 Agra 284. 
[R-. 3 B. 186 = 6 I.A. 186.] 

(30)— Settlement—Construction—Grant to a 
man and his descendants, —The defendants 
agreed to pay a certain annuity to B and “ his 
descendants ” out of the profits of certain vil¬ 
lages. On the death of B, the defendants paid 
the allowance to his widow who now assigned it 
by will to th6 plaintiff who was not a lineal 
decenaant of B. Held that, under the terms 
of the deed, the allowance was payable . to the 
lineal descendants of B and only so long as 
there were lineal descendants living ; and the 
assignment by the widow who was herself not 
entitled to the allowance, as of right, was in¬ 
valid. Gobind Krishna v. Madho, A.W.N. 
1883. 218. 


(31)— Gift , Construction of—Life estate and 
absolute estate. — Where in a deed of gift, the 
words used were “ apne bob hi zat ko chlior 
dia," i.e., “ I have relinquished in favour of my 
father’s person.” The deed was executed by a 
son in favour of bis father in order to avert his 
displeasure, who wanted to give it to his other 
sons. Held , that the word “ persons ” was not 
used as a word of limitation, and the father 
had acquired the property absolutley. KHAI- 
RUNNISSA BlBI V. DlRRUPA HUSAIN, A.W.N. 
1882, 168. 


(32) — Onus — Reg. VII of 1822, s. 6, cl. 3.— 
Where Government, by a grant made over an 
entire taluk to a person, and subsequently 
formally sanctioned his possession by a settle¬ 
ment, it was held that neither act of Govern¬ 
ment could be disputed on the ground that 
Government had acted under a mistake in 
making over the whole, instead of a part of the 
taluk. Where general descriptive terms suoh 
as ‘ Villages ’ or the like are used in a grant, 
and both the parties have by their acts put a 
particular construction upon them and rights 
depending on that construction have been 
enjoyed for many years, it lies upon those who 
impugn that construction to show that it is 
erroneous. SHEIKH ZAHURUDDIN v. THE 

Corrector Of Goruckpore, 4 B.L.R. P. 
C., 36 = 13 W.R. P C., 31. 


(33)— Building site , rent-free grant of—Mort¬ 
gage of site — Grantor's right to recover. A 
received from B the use of his ground rent-free, 
whioh he thus acknowledged in writing’ “Build¬ 
ing a house thereon, I shall enjoy so long as 
I and my kinsmen live therein. I shall have 
no right to sell the ground to another.” A 
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house was built on the site and inhabited by A 
and his heirB for several years, until it was 
destroyed by fire, when the heirs oommenoed to 
build a new house upon a portion of the 
ground, baling leased another portion of it for 
building upon, and having mortgaged the 
whole of it : Held , that the heir of B was 
entitled to recover possession of the ground, as 
the conditions of the grant had not been observ¬ 
ed ; and that the word sell must be con¬ 
strued as prohibiting alienation of anv kind. 

Rahlakar v. Narayanbhat, 3 B.H.C.A. 
C., 63. 

(34) —“ Altamgha inam ’* — Wukf. — The term 
“ Altamgha ” or “ Altamgha mam in a Royal 
Grant, does not, of itself, convey an absolute 
proprietary right to the grantee, where, from 
the general tenor of the grant, it is to be 
inferred, that a Wukf, or endowment to religious 
and oharitable ^uses, was intended. JEWAN 
DOSS SAHOO v. KUBEER-OOD-DEEN, 6 W.R. 
3, P.C. = 2 M.I.A. 390. 

(35) — Grant — Construction , principle of con¬ 
struction — Godavari lankas , shifting nature of 
—Lease by Government—Description by in¬ 
definite—Extent to prevail —Lessee entitled to 
damages for short extent. —The Government 
gave a lease of S. Lanka in the Godavari river, 
and the extent was given as 777*64 acres. The 
boundaries of the lankas are of a shifting 
character owing to the action of the floods in 
the river. The area being much less than the 
extent granted, the lessee brought his suit for 
damages, for the short extent. Held , that the 
fact that the boundaries are of a shifting 
character, and the property leased is liable 
either to diminish or increase by a process of 
accretion, entitles the man, who is contemplat¬ 
ing taking the lease, to rely upon the area 
stated in the lease. The primary cannon of 
interpretation of a deed or grant, where there 
is a conflict between the description of the 
boundaries of the land conveyed and the de¬ 
scription of the quantity, unquestionably, is 
that the description of the boundaries, if it is 
precise and accurate dominates the description 
of the quantity. (10 C.L.J. 570, F.; 63 P.R. 
569, i?.) There is also a supplementary canon 
equally well-established, though instances of its 
application are much less frequent than those 
of the other, that, if the description of the 
boundaries is vague and uncertain, it yields to 
the description of the quantity. A party who 
lets premises agree to give possession, and if he 
fails to do so, the lessee may recover damages | 
against him. PERMMARAJU VENKIAH GAROO 

v. The Secretary of State for India, 7 

M.L.T. 390 = 6 Ind. Cas. 727. 

(36) Lse of words “istemrari-mokurari” in 
lease Words used in lease and deed or will— 
Different effects.— A grant to a wife has generally 
been oonstrued as one for life only, if apt words 

of inheritance are not added. (2 I. A. 7,5 0. 
684, 24 0. 646, 22 B. 499, R.) The mere use 
of the words “ istemrari-mokurari ” in a grant 
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(by way of a lease) by a husband in favour of 
his wife, is not sufficient to create a permanent 
and hereditary tenure. The observation of the 
Privy Oounoil that an “ istemrari-mokurari ” 
tenure is not necessarily a perpetual hereditary 
tenure is general, and not limited to main¬ 
tenance grants only. (13 B.L.R. 124, 133, 12 
C. 117, 27 C. 156, R.) Words excluding the 
claim of, or right of interference by, the grantor 
or his representative, do not necessarily import 
the creation of a permanent and hereditary 
tenure, but may fairly be construed as only to 
mean that the grantor or his representatives 
would not have the power to disturb the grantee 
during his or her life-time. (12 0.117, F.\ 9 
C. 830, 27 C. 44, 27 O. 649, 10 A. 495, 23 A. 
309, D-) [Rel. on, 30 C. 883.] Words whioh 
when used in wills or deeds of gift oreafce 
hereditary interests, may not do so, when used 
in a grant creating intermediate tenures, for, 
the duration of a lease depends upon the 
period fixed, either expressly or by implication, 
and when no time is fixed, the lease is ordinarily 
deemed to be one from year to year ; transfers 
by deed or will ordinarily pass the entire interest 
of the transferor. AGIN BlNDH UPADHYA v. 

Mohan Bikraisi Shah, 30 C. 20 = 7C.W.N. 
314. (9 C. 830, 23 A. 309, D.) 

(SI) —Original purpose of grant — Subs(quent 
dealing — If character of tenancy changed, — If 
the original grant was raiyati, any subsequent 
dealing cannot take away the true character of 
the tenancy. BAIDYA NATH v. SUDHARAM 
MlSRI, 8 C W.N. 751. 

(38) — Grant of land—Nature of grant as 
shown by documents and by conduct of parties 

— Grant whether for maintenance or absolutely 

— drant of hereditary estate. —The holder of an 
impartible estate was heavily indebted, in a 
large sum of money to various creditors and 
also to Government for arrears of revenue. A 
compromise was effected between him and his 
creditors including Government (represented by 
the Collector). In pursuance of the compro¬ 
mise, the estate was sold and purchased by 
Government who, after adjueting the olaims 
of the various oraditors, granted certain villages 
to the representatives of a younger branoh of 
the zamindar’s family who were entitled to 
maintenance out of the estate and to whom a 
considerable sum was owing for arrears. The 
question now was whether the grant of the said 
villages was a maintenance grant or a grant of 
an estate of inheritance. It appeared that in a 
partition which subsequently took place amoDg 
the grantees, lands admittedly held by them on 
a permanent tenure and the lands the subject 
of the above grant were divided among them 
“ through and in the presence of the zamindar ” 
and on the assumption that all the lands were 
held on an absolute and permanent tenure. 
Held, on the construction of the documents 
evidencing the grant and on the circumstances* 
of the case, that the grant was one of an 
absolute estate of inheritance and not foe 
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maintenance only. RAJAJI BAHADUR GARU v. 
Parthasarathi APPA Rau. 26 M. 202, P.C. 
= 13 M.L.J. 123 = 8 C.W.N. 103 = 30 I.A. 14 = 

8 Sar. 419. [R., 16 M.L.J. 178 = 29 M. 437.] 

(39) — Grant in Khairat Bishanprit, construc¬ 

tion of — i% Al aulad,” interpretation of .—A grant 
in Khairat Bishanprit by the proprietor of a 
Chota Nagpur Raj, providing that the grantee 
and his al aulad should be in possession and 
enjoyment of the property, but containing no 
words importing a right of alienation, was 
construed as a grant resumable in the absence 
of male heirs. Though the words al aulad 
etymologically signify “offspring* 1 or “pro¬ 
geny ” (i.e., include female as well as male 
descendants), yet, they must be interpreted to 
mean “ lineal made deoendents,” having regard 
to the custom prevalent in the place. PER- 
KASH LAE v. RAMESHWAR NATH SINGH, 31 
C. 561. 1 15 W.R. 375, 501, 20 M. 375, D.) 

(40) — Coyictruclion of — Artificial channel, 
owyiership in —‘ Jala ’ or waters , meaning of — 
Rights ayid liabilities of Governnient regarding 
the channel—Irrigation works , control and 
conservancij of—Customary supply of labour by 
landowner not indicia of proprietary right — 
Madras Compulsory Labour Act (1 of 1858).— 
The suit was for declaration of ownership in a 
ohannel, whioh ran through three inam vil¬ 
lages granted to the plaintiff’s ancestor and 
irrigated the Baid villages. It was an artificial 
channel conveying water from the bed of the 
Tamparapurani river to oertain villages, and 
had been in existence long before the grant. 
Besides the Inam villages, Government villages, 
higher up and lower down, were also irrigated 
by that channel. It was found that the 
boundaries mentioned in the grant referred to 
various other channels, and there was also 
specific mention of tanks, wells, and waters as 
having been oonveyed in the grant, but not the 
channel in dispute. Held , (1) that the grant 
does not oonvey ownership in ohannel to the 
plaintiff ; (2) that word ' jala * or waters, used 
in the grant, cannot be held to include the 
ohannel ; (3) that the ohannel remains the 
the property of Government, and the Govern¬ 
ment has the right of entering on it and carry¬ 
ing out such repairs and improvements as are 
proper, but not so as to interfere with the 
customary supply of water to the plaintiff’s 
lands or to oause damages thereto. The con¬ 
servation and control of works of irrigation 
have, from the earliest times, been the special 
function and duty of Government in India. It 
is customary for landowners to contribute labour 
for ordinary repairs of irrigation works, by 
whioh they beriefifc, and such labour may even 
be enforced under the provisions of the Madras 
Compulsory Labour Act (I of 1858), but the 
contribution of such labour is no proof of any 
proprietary right in irrigation works. AM- 
BAIiAVANA PANDARA 8ANNADHI V. THE 

Secretary of state for India, 18 M.L.J. 
281 = 28 M, 339. [R„ 32 M. 141 = 19 M.L.J. 

131 = 5 M.L.T. 149.J . 


(41 cB 42) — Grant for indefinite term—No 
passing of interest beyond life of grantee . —A 
grant made for an indefinite term enures only 
for the life of the grantee and passes no interest 
to his heirs. DADOO BRAHMIN v. KAOSAL 
Prasad, 4 C.P.L.R 90. 

(43)— Jagir — Grant — Succession —“ Aulad 
was ahfad,” meaning of. —A grant was made in 
favour of one K for life and after him to his 
aulad wa ahfad,' that is, to his issues and 
descendants. Held , that the grant was not 
limited to the grantee’s male descendants only. 

Nurullah Khan v. Hayatunnissa, 13 Ind. 

Cas. 155. 


(44) —Where it was agreed between the 
parties that the proprietary right in the land 
claimed should follow the limitations of the 
mafee grant held that a limitation of the 
right for the life of the mafidar only, was not 
a true construction of the agreement. AMEER 
BUN V. SOOKHA RAM, 2 P.R. 1870, Rev. 

(45) — A and “ the heirs male of the body law¬ 
fully begotten ” — Son made legitimate by 
ackyiowledgmet included therein. — Where a 
Jagir was limited to A and “ the heirs male of 
his body lawfully begotten,” held that sons 
made legitimate by acknowledgment under 
Mahomedan Law were included. MUSSAM- 

mut Laeei Begum v. Natvab Mahomed 
arjmat ali Khan, 13 P.R. 1875. 

Grant of village upon payment of a quit-rent 
—Grant of land or land revenue— See ACT 
XXIII OF 1871, s. 6, A.W.N. 1905, 206 = 28 A. 
104. 

Guzara land, suit for possession of—Estate 
for life—Grant for maintenance in perpetuity, 
how to be construed— See GUZARA LAND, 7 O. 
C. 90. 

See JAGIR, 108 P.R. 1901. 

See Jurisdiction of Civie Courts, l P. 
R. 1876. 


Grants by state to subjeots—Construction of 
such grants — See KHOTI TENURE, 12 B. 
534. 

Construction of doubtful grant —See LEASE 
—CONSTRUCTION OF LEASE, 11 C.W.N. 809. 

See LIMITATION ACT, 190S, art. 144, 15 
B. 247- 

Reservation, by grantor, of minerals—Rights 
of grantor to have egres3 and ingress and to 
work mines —See MINES, 1 C.L.J. 526. 


See SERVICE TENURE, 10 M. 1, 

See WlEE—CONTSTUCTION, 11 M.L.J. 160, 
P.C. = 23 A. 324 = 28 I.A. 65. 

-3.—Grants for Maintenance. 


(1 )—Grant for Mainteyiance —Noture of tenure 
—Resumption and assessment of lands.—In a 
suit' for assessment of rent on oertain villages 
the defendant admitted that the villages for*r 
merely belonged to the plaintiff’s predecessor. 
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bat were given over to them for their main¬ 
tenance. Held that under these circumstances 
the defendant’s tenancy was a mere tenancy 
at will, whioh the plaintiff's predecessor had a 
right to determine at any time. GOVERN¬ 
MENT v. Labl Mohun Nath, 2 Hay 136, 

(2) —J Enjoyment of lands granted in lieu of 
maintenance—Nature of grant .— Where mem¬ 
bers of a branch of a Zemindari family have for 
three generations held and enjoyed lands, made 
in lieu of maintenance, without any interfer¬ 
ence on the part of the Zemindar for the time 
being, the presumption to be raised is that the 
original grant was intended to be an absolute 
one. Sri Raja Jagannadha v. Sri Raja 
Pedda, 4 M, 371. [Appr. t 4 C.L.J. 399.] 

(3) —Maintenance grant , if resumable by 

zemindar ,— Land held as a maintenance grant, 
is resumable by the zemindar at the death of 
the grantees, whether it is in the hands of 
more immediate or in those of more remote 
members of the family. Raja WOODOY 
ADITTO Deb v. MUKOOND Narain ADITOO 
Baboo, 22 W.R. 228. [R., 3 C.L.J. 521, 4 

M. 193, 30 C. 20, 2 C.L.J. 20, 4 C.L.J. 399, 
7 C.L.J. 202.] 

(4) —By a zemindar to a member of his family. 
—A grant by a former Maharaja of Pacheet of 
a Pergunna , part of the zemindary , or Raj of 
Pacheet , to a member of his family, held to be 
a grant for maintenance only, and resumption 
decreed to the Raja in possession. Semble .— 
Grants made by the predecessor of tbe Raja in 
possession, whether in fee or for maintenance, 
enure only during the lifetime of the grantor, 
and are not binding on his successor. Qucere .— 
Whether the zemindary of Pacheet constitutes 
an indivisible estate of inheritance, and as 
such inalienable. ANUND LAB SINGH DEO v. 

Maharaja Dheraj Gurrood Narayun, 
Deo, 5 M l.A. 82. 

(5) —Prohibition against alienation—Legality 

of sale in execution against grantee. — Where a 
grant of land was made by way of maintenance 
with a prohibition against alienation by the 
grantee, the 'land was neverthless held liable 
to be attached and sold in ezeoution of a money 
decree against the grantee. SINGAI PARMA- 
NANDSAO v. BAJI Rao Bhaoo, 14 C.P.L.R. 
114. (7 B. 262, 17 C. 926, 6 M. 159, Appr .; 10 

B. 342, D.; 20 C. 273, R.) 

-4.—Resumption of Grant. 

(1) —Grant of land conditioned on service — 
Hereditary office , land granted as rem?meratian 
in respect of t when resumable .—With regard to 
the resumability or otherwise of lands granted, 
distinction has always been made between land 
granted to the parties’ ancestors with a condi¬ 
tion of service attached to the grant and land 
granted aa remuneration for service. In the 
oase of a grant of the first kind, the land can¬ 
not be resumed when the service is no longer 
required, whereas in the oase of a grant of the 

C. IV—53 
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other kind, the land may be resumed. Further, 
in a oase where there has been a grant of an 
hereditary office, the rule permitting resump¬ 
tion of land granted as remuneration for service 
can only be applied when the need of such ser¬ 
vice altogether ceases. In tbe present case, 
the services of a kulkarni were still required, so 
that, if the defendants had a right to the here¬ 
ditary kulkarniship , they oould not be deprived 
of the land held by them as remuneration for 
such office, on tbe mere ground of the plaintifi 
preferring to appoint some one else to officiate 
as kulkarni. Consequently, so long as the ser¬ 
vices of a kulkarni were required for the village 
of whioh the defendants were the hereditary 
gumasta kulkarnis, they were entitled to enjoy 
so muoh of the land as had been assigned to 
them as remuneration for such services whether 
their services be accepted or refused, provided 
they duly discharge the duties of the offioe 
should their servioes be required. BHIMAPAIYA 
v. RAMCHANDRA, 22 B. 422. 

(2) — Zemindar—Service tenure—Resumption 
of land. —A Zemindar is prima facie entitled to 
resume lands granted to persons on condition 
of their rendering services and paying a certain 
sum to the grantor, when those services are 
dispensed with. The Zemindar may also, at 
his pleasure, enhance the quit-rent. SANNI- 

yasi v. salur Zemindar, 7 M. 268. [R.,22 

0.938, 26 M. 403.] 

(3) — Grant for maintenance , Nature of,—A 
grant expressly made in lieu of maintenance is 
prima facie resumable on the death of the 
grantee. BENI PERSHAD KOERI v. DuDH- 

Nath ROY, 27 C. 156, P C. =26 I.A. 216 = 4 C. 
W N. 274 = 7 Sar. 580. [F., 1 C.L.J. 517 1 

Appl. t 2 C.L.J. 20 ; R., 6 C.W.N. 796.] 

(4) —Grant of Jaghire by Government — Evi¬ 
dence of grant—Grant of Jaghire by Muham¬ 
madan Rulers—Alteration of grant by the East 
India Company — Act of State. —In the absence 
of the original deed of grant of a Jaghire, it 
was held sufficiently proved by translations of 
tbe deed and produced from official custody, of 
whioh the correctness was long ago certified by 
oompetent offioers. A grant made by the 
Nabob without any conditions, having been 
altered by the East India Company into one 
subject to the performance of certain servioes, 
was held to be an Aot of State whioh oannot 
be interfered with by Municipal tribunals, 

Karunakara Menon v. The Secretary of 
State for India, 14 M. 431, 

(5) —Construction of gift—Resumption of 
lease—Evidence of intention to resume .—An 
oral lease of villages, at a favourable rate of 
rent, and of indefinite duration by a talukdar, 
in favour of her daughter, was held, in the 
oiroumBtanoes of the oase, not to be one for life, 
but resumable at the lessor’s pleasure. [R,, 

5 O.O. 97.] Where there was no evidenoe of the 
lessor’s intention contemporaneous with the 
lease, a will, exeouted by her within two years 
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of the lease and made known to the Govern¬ 
ment to show the future succession to the taluk, 
containing a bequest of the same villages to the 
lessee with express power to alter the disposition 
was held to be evidence on the question of 
intention. NAJIBAN BlBI v. CHAND BlBI, 

10 C. 238, P.C. = 1S G.L.R. 401 = 10 I.A. 133 = 4 
Gar. 472. 


(g )—Grant by Government —Subsequent pro¬ 
clamation cannot revoke grant made by previous 
proclamation — Donee's consent Gift • Govern¬ 
ment cannot, by issuing a subsequent procla¬ 
mation, resume a grant made by a previous 
proclamation, inasmuch as it cannot, any more 
than a private person, without the consent of 
the donee revoke a gift actually made# THE 
COEBECTOR OF RATNAGIRI V. VYANKATRAV 
NARAYAN 8URVE, 8 B.H.C. A.C. 1. [F., 18 

B. 670 ; R-, 3 B. 452, 12 B. 534, 23 B. 518.] 

( 7 ) — Mokiu'ruree Pottah — Resumption. A 

Mokurrurree Pottab, granted by a Rajah of 
Tipperah to a member of his family is reBum- 
able on the death of the grantor ; and a female 
member does not cease to be a member by 
marrying into another raoe. ROOP MOONJUR EE 

Kooeree v. Beer Chunder joobraj, 9 W. 

R. 308. 

(8) — Lakhiraj estate—Resumption and assess- 
ment—Separate Zemindary held from Govern¬ 
ment in perpetuity—Rent tree grants.. After 
resumption and settlement, a lakheraj estate 
becomes a separate zemindary held ftom Gov¬ 
ernment in perpetuity, and the proprietors are 
capable of making rent-free grants ; but 
grantees run the risk of losing their grants if 
the whole estate should be sold for default on 
the part of the zemindar. DABEE PERSHADv. 
JOY LALiIi CHOWDHRY, 12 W.R. 361. 

/g\_ Grants under amaram tenure , right of 

zemindar to resume.— The respondents in this 
case held under amaram tenure grants under 
which tenure were certainly resumable at the 
pleasure of the zemindar. Possibly, the grant 
which had originally been amaram and resum¬ 
able. as such, might, when the military service 
was dispensed with and circumstances changed, 
have been converted into a perpetual grant 
upon a fixed payment. Had this been the case, 
it ought to have been distinctly pleaded, and 
the grants themselves, if produced, would have 
shown whether such defenoe could be supported. 
It was the fault of the respondents themselves 
that they did not produce those very documents 
whose contents would have set the question of 
their resumability entirely at rest. Resump¬ 
tion usually consists in putting an end to the 
grant under which the grantees held, remitting 
the services and requiring them to pay the full 
assessment. No absolute dispossession was 
either attempted or intended, though means 
were taken to prevent the grantees reaping the 
orops The respondents, in this oase, if left in 
possession at all, were in possession as the 
servants of the zemindar, and on condition of 
collecting the revenue. The case was briefly 


G rant —oontin ued. 


4.—Resu 


If 


ption of Grant— continued. 


this, that the respondents were grantees under 
resumable grants ; that those grants were 
resumed; that they remained in possession 
without payment of the assessment they were 
legally liable to pay, and, it was for suoh 
arrears of assessment that the present suit was 
instituted. The Judicial Committee reversed 
the deoision of the Sudder Adawlut and upheld 
the decree of the Zillah Court which held the 
respondents to be liable for suoh arrears. 

Unidi Rajah Raje Veneataperumal 
Rauze Bahadoor, Zemindar of Karveti 

NUGGUR V. PEMMASAMY VENKATADRY 
NAIDOO. 4 W.R. PC. 121 = 7 M I. A. 128. 
[R. t 3 M.H.C. 59, 14 W.R. P.C., 28, 8 M. 72, 
14 M, 365, 22 0. 938, 23 M. 262, 26 M. 403.1 


(10) — Palki Hug. — An annual allowance for 
Palki Huq (Palanquin allowance) to the holder 
of the hereditary office of Desai of Broach , held 
under a Jaghire grant oharged by former native 
Governments on the land revenues of that Per- 
gunnah t is incident to the tenure of Desai , and 
is not resumable by Government. THE 

Government of Bombay v. Desai Kul- 
lainrai Hukoomutrai, 14 M I.A. 551. 

(11) — Resumption of grant—Old grant, not 
sufficient r<ason for resuming it in party only — 
Grantee entitled, to notice of Zamindar's inten¬ 
tion to dispossess him and compensation for im¬ 
provement — Act XVII of 1876, s. 53. — Under 
the provisions of s. 53, Act XVII of 1876, the 
mere oiroumstanoe tbao a grant held at the 
pleasure of the grantor is an old one is not 
sufficient reason for holding it to be resumable 
in part only. All that the holder of a grant 
however old which is held at the pleasure of 
the Zemindar can fairly olaim is that he shall 
reoeive reasonable notice of tbe Zemindar s 
intention to dispossess him and reasonable 
compensation either in cash or otherwise for 
recent improvements, if any, effected by him on 
the holding. ALI ABBASS SHEIKH v. BAD 
GOBIND, 6 O.C. 232. 


(12 )—Resumption of—Grant at favourable 
te of rent, conversion of rent-free grant into 
rpetual lease—Ejectment of grant-holder by 
tice under Ouah Rent Act—Possession , suit 

_I Q ib 37 Qambat B made a rent-free shan- 

lap grant to his guru R of a certain village, 
d the guru and his descendants continued to 
Id it under the grant until about 1850 A.D., 
len, the estate being held kham , the Cbakledar 
dated upon the payment of Rs. 416 a year as 
3 1 or revenue, and this sum continued to be 
id after 11,8., the talookdar, recovered posses- 
>n. In 1871 he in a letter to the then holders 
the grant said that “the village was granted 
shankalap guru dachchina ; that they were 
vays to pay the rent, that neither he nor any 
e of his family would interfere, etc,, etc. 
ibsequentlv on being ejooted from the village 
notice, issued under the Oudh Rent Act of 
86. the plaintiffs (the present holders of the 
ant) and the defendant (the present talukdar 
c reoovery of possession and for a declaration 
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that they were entitled tc remain in possession 
until the grant at a favourable rate of rent was 
resumed. Held, that the letter of H 8. did not 
oreate and was not intended to create a fresh 
grant, and that the assessment of rent on the 
"land previously held rent-free did not constitute 
a resumption of the original grant, but merely 
modified its terms, so that what was a rent-free 
grant became a grant at a rent of Rs. 416 a 
year, the other terms of original grant remain¬ 
ing in force. The letter of H.B. oreated no 
perpetual lease, and the plaintiffs when they 
were ejected were holding the village under the 
grant at a favourable rate of rent. Held , there¬ 
fore, that they had been illegally ejected by 
notice under the Oudh Rent Act, and were en¬ 
titled to recover possession and to retain it 
until the grant was resumed. BALGOVIND v. 

Raja Rampal Singh, 4 O.C. 264. [Cited, 
9 O.O. 37.] 

(13) — Grant of land by Collector—Favourble 
assessment — Long occupation by grantee — 
Sudden enhancement of assessment by Govern¬ 
ment — Illegality. —Where lands are granted by 
the Collector, whether—with or without autho¬ 
rity, at a favourable rate of assessment, and 
the grantee enjoyed them on such conditions 
for nearly a hundred years, and then full assess¬ 
ment was levied by Government; held, that the 
imposition of the full assessment was illegal 
and could not be levied. The SECRETARY 

op State for India in Council v. koman- 

DUR NARASIMHACHARIAR, 8 M.L.T. 378. 

(14) —Resumption of qra>ds— Grant to rela¬ 
tion as jagir for ever—No term restricting 
grant to life of grantee —Grant to enure for de¬ 
scendants of grantee also .—Where a village was 
granted to a relation of the grantor as a jagir 
for ever the grant was made of the same village 
for three generations, in the absence of any 
term in the grant showing that it was intended 
to enure for the life of the grantee only it was 
proper for the Court to infer that the grant was 
intended to enuro for the descendants of the 
grantee also. RAJA HARBANS RaI v. DEBI- 
SING, 4 C.P.L.R. 133. 

Hindu religious endowment, royal grants 
made for, implied penalty for resumption of— 
Inalienability of endowed property— See HINDU 

Law—Religious endowment, 6 B. 546, 

P.B. 

See Resumption, Right of—General, 

15 W.R. 549. 

See Service tenure, 22 C. 928. 

-3. —Miscellaneous. 

(I )—Suits relating to lands held under Gov¬ 
ernment grant—Nature of claim and title, deter¬ 
mination of, —Iq suits relating to lands held 
under a grant made by Government, the deter¬ 
mination of the nature of the claim and title of 
the grantee must rest upon the terms of the 
grant as far as other person's rights in them are 
-not affected thereby, irrespectively of the use 
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which the grantee may have made of the pro¬ 
perty conveyed by it. Government cannot, by 
the alienation of its own rights in a village, 
albeit that the sanad purports to grant the 
village as a whole, extinguish or affeofc any sub¬ 
stantive right therein appertaining to third 
persons, or convey to the grantee any better 
estate or interest than was vested in Govern¬ 
ment. Ravji Narayan Mandlik v. Dadaji 
BAPUJI Desai, 1 B. 523. [ Appl ., 18 B. 525; 

R., 3 B. 340, 4 B. 643, 6 B. 244.] 

(2) — Use of the word “ daw ami ” in pottah .— 
Qucere :— Whether the use of the word 
“dawami 11 in a pottah necessarily imports a 
perpetual hereditary interest, or whether, not¬ 
withstanding the use of that word, it may be 
held, upon a consideration of the provisions and 
objeot of the vottah as well as the surrounding 
circumstances, that the intention was to grant 
a perpetual lease, does not sufficiently appear. 

Beni Pershad Koebi v. Dudhnath Roy 
27 C. 136. P.C. =26 l.A. 216 = 4 C.W.N. 274 = 
7 8ar. 580. 

(3) — Invalid grant of property by wife during 
husband's absence —Grantee's title perfect by 
twelve years' possession.— The holder of a 
mourasi grant, from a woman, of the property 
of her absent husband, mistakenly supposed to 
be dead, though the grant was iu excess of the 
wife’s limited powers was not in the position of 
a lessee, and could acquire, as against the hus¬ 
band (the true owner of the property a perfect 
title thereto by twelve years’ possession. 

Bejoy Chunder Banerjee v. Kalli Pro- 

SONNO MOOKERJEE, 4 C. 327. 

(4) — Assignment of land for service — Act 
XVIII of 1873 (N.W.P. Rent Act), ss. 30, 95 (c) 
— Act XIX of 1873 (N.W.P, Land Revenue Act), 
ss. 79, 241 (h) — Reg. XIX of 1794, s. 1—Rent- 
free grant. —An assignment of land, free of 
rent, to bo held and enjoyed by the assignee so 
long as he should perform certain services, is 
not a rent-free or revenue free grant within 
the moaning of Reg. XIX of 1793, s. 30, 
Act XVIII of 1973 or s. 79, Act XIX of 
1873. A suit for the possession of suoh land, 
on the ground that the services, for the perform¬ 
ance of which it was assigned, are no longer 
performed, is cognizable by a Civil Court, and 
is not a claim to resume a rent free granter to 
assess rent on land, in respect of which an 
application might be made to the Revenue 
Court under ss. 30 and 95 (c) of Act XVIII of 
1873, or ss. 79 and 241 (h) of Aot XIX of 1873. 
PURAN MAL v. PADMA, 2 A. 732. [Appr., 8 A. 
552 = A.W.N. 1886, 221.J 

(5) Grant of land rent-free and revenue-free 
—Reg. XIX of 1793, s. 10 —Req. XLI of 1795, 
s. 10 -Act XVIII of 1873 (N.W.P. Rent Act), 
s. 30, Act XIX of 1873 (N.W.P. Land Revenue 
Act) s. 79 Suit for possession of land granted 
rent-free and revenue free—Jurisdiction of Civil 
Court,—A grant of land rent-free and revenue- 
free is null and void and liable to resumption, 
with reference to the above quoted laws and 
regulations. A suit for the possession of land 
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granted rent-free and revenue-free, or as it is 
oalled“ Krishnarpan ” land is cognizable by 
the Civil Courts. JaGA NaTH PANDAY v. 

Prag Singh, 2 A. 543, F.B. 

(6) — Inam — Determination of tenancy by 
notice to quit .—Where an Inam was created in 
1811 by a Zemindar, which in its nature was a 
tenancy in perpetuity, and fifty years later, his 
successor either confirmed the tenancy on 
terms more favourable to himself or else made 
a fresh, grant, similar in all respects to the old 
one except in the amount of rent, the tenancy 
is not detBjminable by the successor of the 
second grantor by a notice to quit. VlZlA- 

nagaram Maharajah v. Suryanarayana, 

9 M. 307. P.C. =13 I.A. 32 = 4 Sar. 696. [ R. t 

19 M. 100.] 

(7) —Government grant for family main¬ 
tenance — Joint ownership — Survivorship — 
Hindu widow's rights .— Where, after confisca¬ 
tion of the lands of three brothers, the Govern¬ 
ment assigned revenue-paying estates, for the 
benefit, in certain proportions, of the eldest 
brother’s minor son, also of the widow, minor 
son, and daughter of the youngest brother 
(both these brothers being then deoeased), 
and the second brother, who survied, was put 
into possession of a proportionate part of the 
property, held, the youngest brother’s widow 
became, on the death of his son and daughter 
Bole owner, by survivorship, of the estate so 
assigned for their and her benefit ; so that an 
alienation of part, if made by her, could not be 
set aside by the second brother, who failed to 
show, on the above state of things, that the 
estate was heritable property of the son, as 
whose unde and heir he claimed. Narpat 

Singh v. Mahomed ali Hussain Khan, 
11 C. 1, P.C. [F 7 ., 27 PR. 1891 ; Commented 
upon, 27 M. 498 ; R., 39 P.R. 1909 = 59 P.L. 
R. 1909.] 

(8) —Suit for possession of dubutter land — 
Mourosee pottah — Right of occupancy — S, 6, 
Act X of 1859— Title based on grant .—Where a 
person sues for possession of debutter land, and 
relies on a mourosee pottah given by a Poojaree 
when in cffioe, he must prove a right of 
oooupanoy under s. 6, Act X of 1859 ; and his 
title is bad as based on a grant from a person 
having only a limited interest in the land. 

Gooroo pershad Roy v. ram Lochun 
PAURAY, 13 W.R. 241, 

(9) — Construction of sunnud — Jagheer — 
Service tenure . — In this ease the sunnud 
granted to the jagirdar, was only a confirma¬ 
tion by the Government and the Rajah of the 
tenure under which the jagheer was held, and 
authorized the jagbeerdar to remain in posses¬ 
sion and in performance of the servioes with 
his brothers, without describing the kind of 
service ; held that the Rajah could not resume 
the land without proof that the services to be 
performed by the jagheerdar were personal 
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services only to the Rajah. Rajah NlLMONEY 
Singh Deo v. the Government,’ 18 W.R, 

321- [R. t 22 C. 938, 34 C. 753, 5 O.L J. 583, 
12 C.W.N. 178, 193.] 

(10) —-Rent-free grants of tanks subsequent to 
1790, liability of, to resumption, except when 
made for public benefit. —The question in this 
ease was regarding the validity of rent-free 
grants of tanks made subsequently to 1790. 
In a case where such a grant had been made 
avowedly for the benefit of the public owing to 
the scarcity of water and to prevent desertion, 
the grant was upheld by a majority of the 
High Court in a Full Bench case of January, 
1865, because the use of the water by the 
tenants, of the zemindari was looked on in the 
nature of rent reserved to the zemindar. In 
the present ease, there was nothing to warrant 
a finding that such was the condition of the 
grant or the intention of the grantor. The 
grant was not therefore one falling witbiu the 
ruling in the above Full Bench case and, having 
been made admittedly subsequently to 1790, 
was one liable to resumption. JUDOONATH 

Sircar v. Bonomalee Mitter, 2 W.R. 293. 
[R., 9 W.R. 1.] 

(11) — Resumption—Invalid grant — Tink — 
Public benefit. — A zemindar is entitled to 
resume lands held under invalid grauts or 
under no grant at all, in which a tank is dug 
with his leave not for the public benefit of the 
whole village, but for a bonus. CHUNDEB 

Cant chuckfrbutty v. Bunko Beharee 
CHUNDER, 3 W.R. 177. (2 W.R. 15, D.). 

(12) —Claim between landlord and tenant — 
Claim to hold land rent free — Consideration .— 

A Coal Company, had allowed certain villagers 
to settle on its lands ; and a dispute arose 
about the oonditione, in whioh the Coal 
Company wished to assess the lands, and the 
tenants claimed to hold rent-free. Held, that 
in the plot in which tenants had dug wells 
under an agreement with the Company, the 
water which the Company obtained from the 
wells was sufficient consideration for the rent- 
free tenures claimed by tenants ; but that, in 
the case of another plot, the construction of 
temples wat not so. THE BENGAL COAL 

Company, Limited v. Hur dyal Mar- 

WAREE, 25 W.R. 245. 

(13) — Prescriptive title—Enjoyment of allow¬ 
ance for four ginerations—Legal presumption 
— Reg. V of 1827, s. 1. — Where the plaintiff’s 
ancestors had enjoyed an allowance during four 
successive generations for a period extending 
over more than a century, the legal presump¬ 
tion, in the absenoe of the original grant, is 
that such grant was hereditary. The allow¬ 
ance having been continued by the British 
Government to the plaintiff’s grandfather for 
the same reasons for whioh a village (admitted 
to be held on hereditary tenure) had been con¬ 
tinued, and having been paid to the plaintiff's 
grandfather up to his deceased, and afterwards, 
as a matter of course, to the plaintiff’s father, 





811 


THE ALL INDIA DIGEST. 


812 




Grant — continued. 

-5.—Miscellaneous— continued* 

it waB held that the enjoyment of the plain¬ 
tiff’s grandfather and father was proprietary 
enjoyment, and as this enjoyment had con¬ 
tinued uninterruptedly for more than thirty 
years, that under Reg. V of 1827, s. 1, a 
statutory and indefeasible title to the allowance 
had been acquired. DESAI KALYANRAI 

Hukamatraya v. The Government of 
Bombay, 5 B H.C. A.C., 1. [Doubted, 9 B. 
Q, G. 222 ; R., 6 Bom. L.R. 131.] 

(14) — Prescription—Enjoyment of charitable 
grant tor more than thirty years—.Reg. V of 
1827, s. 1— Proprietory right .—Where a charit¬ 
able grant in connection with a temple was 
proved to have been enjoyed by the incumbent, 
and those under whom he held, in regular 
succession for more than thirty years : It was 
held that the grantee had acquired a right of 
property in it, under Reg. V of 1827, s. 1, 
By Warden, J., independently of the origin or 
nature of the grant. By Gibbs, J. % in the 
absence of it being shown to have been a per¬ 
sonal grant, and by the conduct of Government 
in paying it to several generations in succession. 

The Collector of Kheda v. Harishan- 

KER Tikam et al , 5 B H.C. A.C., 23. 

[ Doubted, 9 B.H.C. 222 ; R, t 6 Bom. L.R. 131, 
33 C. 1010 = 10 C.W.N. 857.] 

(15) — Holder of appanage , lease by — Validity 
— Mining leases — Their nature. —The holder of 
a younger brother’s appanage oannot alienate 
property of whioh he has only a limited tenure 
for maintenance, but could grant a lease to 
enure for the period of his life. Mining leases, 
like leases for building, are among those whioh 
the regulations particularly favour, as being in 
their nature such as to require a long time 
for profitable working. MESSRS. GORDON 
BTUART & CO. v. TlKAITEE 8EOBAS KOW- 

aree, W.R. 1884, 370. 

(16) — Claim to possession of la>ids as khamar 
lands , dismissal of—Action for resumption — 
Necessity of proof of alleged grant with its time 
and terms. —The prayer in this plaint was to 
declare that the village in question was a por¬ 
tion of the mat lands of the plaintiff’s zemin- 
daree ; and that the lakhiraj title set up by the 
defendant may bo set aside and possession 
awarded to the plaintiff. The lower Court 
dismissed the case of the plaintiff on the ground 
that he had failed to establish that he or his 
ancestors ever held possession of the village for 
the last 60 years from the year 1803, when the 
olaim of his ancestors to obtain certain rents of 
the village brought against the husband of the 
defendant was dismissed for want of proof. 
The plaintiff was bound to prove that the vil- 
age had been given for maintenance of the 
husband of the defendant as alleged by him 
and was suoh as he had a right to resume after 
hiB death. Plaintiff was not authorised to ask 
i or the resumption of any maintenance grant 
whatsoever without showing its nature and 
conditions and the relationship of the party to 
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whom it may be said to have been originally 
granted. MAHARAJAH NEELMONY SlNGH 

Deo Bahadoor v. rajcoomaree thako- 

RANEE, 2 W.R. 171. 

(17) — Superior holder not in possession , 
grantee from, not competent to raise question of 
his grantor's title .—Plaintiff-appellant sued the 
defendant for possession of the lands in suit 
covered by a Mourosee patta of his. The lower 
appellate Court dismissed plaintiff’s claim find¬ 
ing it not to be proved to its satisfaction that 
the grantor was in possession at the time of 
the alleged lease t,o the plaintiff ; that, con¬ 
sequently, plaintiff’s suit was untenable, and 
must be dismissed. On second appeal, plain¬ 
tiff urged that the lower Court’s decision was 
erroneous in point of law, and that, whether 
his grantor was in possession as putneedar or 
not of the lands oovered by the grant, the grant 
to him should have been enquired into fully. 
But the High Court was of opinion that the 
ruling of the lower Court was correct and re¬ 
jected the appeal, holding that it is not com¬ 
petent to a superior holder like a putneedar, by 
tb9 grant of that which is not in his possession, 
to give opportunity to a partyg to raise the ques¬ 
tion of his title, and have it directly decided. 
In order to enable a lessee to defend any action, 
his grantor must have been in possession at the 
time of the grant ; otherwise a suit for posses¬ 
sion at the tenant’s instance alone cannot be 
supported. DlNOMONEE BANERJEE v. GYRU- 
TOOLAKHAN, 2 W.R. 138, [R. t II W.R. 80, 
137.] 

(18) -— Reg. XIX of 1793, s. 10— Reg. XL1V 
of 1793, 9. 8— La>id granted by Zemindar “ rent 
free ” for public purpose — Rent — Revenue .— 
A Zemindar by a sunnud in 1850 (after reciting 
that there was no water in talook A, and that, 
the river being at a distance, great incon¬ 
venience was felt for want of water, in con¬ 
sequence of which desertions took place in the 
village) granted to B, 22 bigas of land rent-free, 
stipulating that B should dig a tank on the 
land, and continue to distribute water. In a 
suit to annul the grant, on the ground that it 
was void under s. 10, Reg. XIX of 1793, held 
by the majority of the Court (disseiitiente 
Levinge, J.), that grants of land made by 
zemindars free of rent are void under the pro¬ 
visions of that enactment. But further held 
by the majority of the Court (dissentientibus 
Trevor , J and Loch, J.) that the grant in 
question was valid, the reservation of a right 
to the use of the water by the tenants of the 
zemindaree being a benefit of the service in the 
nature of rent reserved to the zemindar \ and 
that the grant was therefore either not one of 
those intended to be dealt with by s. 10, Reg. 
XIX of 1793, or was one whioh the zemindar 
was empowered to make by Regulation XL1V 
of 1793. PlZIRUDDIN v. MADHUSUDAN PAL 
OHOWDHRY, B.L.R., Sup. Yol. 73 = 2 W.R., 
F.B.. 15. [ Appr ., 25 W.R. 245 ; Expl .. B.L. 
R., Sup. Vol., 774 = 9 W.R. 1; D., 3 W.R. 177J 
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(19) —Grant of land by Government to Mili • 
tarp authorities for Military purposes—Power 
of Military authorities to grant such land for 
longer period—.Right of Government to recover 
rent from grantees. —Where Government had 
permitted the Military authorities to use 
certain land for Cantonment purposes (and 
subsequently resumed it), the Military au¬ 
thorities had no right to make a grant of the 
land for a period longer than it would remain 
in their possession, and Government was 
entitled to Collect rent from the grantees and 
not from the Military authorities. BABOO 

Ram Chund v. the Collector of Mirza- 

PORE, 8 Agra 7. [£>., 3 A. 669.] 

(20) — Seer land — Grant by zemindar to 
daughter to be held as seer—Rent-free grant — 
Right of zemindar to make grant—Liability of 
land of pay revenue . —There is nothing to pre¬ 
vent a Mahomedan zemindar from making a 
grant of seer land to his daughter, on the 
occasion of her marriage, to be held by her as 
s eer t i.e ., free from payment of lent but not 
free of payment of revenue, and the grant is 
binding on the action-purchaser of the zemin¬ 
dar’s right. The auction-purchaser is oniy en¬ 
titled so reoeive the revenue rate from the 
grantee. AHMUD-OOLLAH v. MlTHOO LALL, 

3 Agra 186. [R., 2 A. 545.] 

(21) —Land granted by Maharaja of Dharban- 
ga in lieu of maintenance to junior members of 
Raj family, alienability of—Guardian ad litem, 
allegations of collusion and negligence against .— 

A suit was instituted to set aside certain mort¬ 
gage-decrees obtained against the plaintiffs and 
their lather and brother, on the ground that 
the plaintiffs guardians ad litem in those suits 
were negligent in their duties and had colluded 
with the then plaintiff and now first defendant, 
and that the properly against which decrees 
were given in these suits,being babuana property 
was inalienable and not liable to sale or transfer 
of any kind. First plaintiff died subsequent to 
the suit. Held . there is no reason whatever for 
thinking that tbe plaintiff’s guardians ad litem 
in the previous suits were guilty of collusion or 
negligence, They took instructions from proper 
persons and conducted the defence in a proper 
manner. The contention that they should 
have impeached the bond as purporting to 
transfer inalienable babuana property is not | 
sustainable. For, the suits being on the basis j 
cf an instrument, in which the nature of the 
mortgaged property had not been specified such 

a defence could not naturally arise. Further, 
the plaintiff’s father and brother did not take 
up this line of defenoe. No negligenoe or 
collusion can be attributed to the guardians ad 
litem. Held , also, that babuana property, the 
subjeot of the mortgage, was property given by 
the Maharaja of Dharbanga to the junior male 
members of tbe Raj family to bo enjoyed by 
.them in lieu of money-maintenance, but subjeot 
to the proprietary rights of the grantor (Maha¬ 
raja) and to his ultimate olaim as reversioner 
on extinction of the . grantee’s descendants in 
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the male line. It was also apparent that tho- 
grantee was bound to pay to the Maharaja, the 
Government Revenue, which the latter was- 
paying into the Colleotorate and that this pay¬ 
ment oould be enforced by suit. Such being 
the nature of the babuana property, there is no 
reason to refuse the recognition of a right to 
alienate that property subsisting in the holder. 
The estate created is, for praotioal purposes, 
an absolute estate. To refuse the right to 
deal with, and transfer, such an estate, would 
be tantamount to plaoing persons sui juris in 
the category of proprietors under disability and 
allowing them to incur obligations without res¬ 
ponsibility. There were instances of aliena¬ 
tions in favour of third persons. Consequently, 
th ebabuana property is alienable. Maharajah 

Sir Rameshwar Singh Bahadur v. Babu 

JlBENDAR SINGH, 9 C W.N. S67 = 32 C. 683. 

(6 M.I.A. 164, R.) IF.. 33 C. 1158 = 10 C.W. 
N. 978, 35C. 823 = 82 C W.N. 958 = 8 C.L.J. 
124, 12 C.W.N. 966.] 

(22) —Title from Government under sanad —- 
Grantee under Government—Lvidence that lie 
is only trustee. —Though the title conferred by 
Government under a sanad is absolute and 
overrides all other titles, nevertheless, the 
grantee under Government may, by an express 
declaration of trust or by an agreement to 
hold in trust constitute himself a trustee for 
another. [F., 1 O.C., Sup., Vol. 24 ; D.. 3 O.C. 
250.] The Courts cannot, on the ground that 
the title under a Government sanad is absolute, 
decline to consider evidence relied on by a 
party to a suit to show that the grantee really 
holds for him as a trustee. THAKUR SHERE 

Bahadur Singh v. Thakurain Pariao 
Kuar, 3 C. 645, P.C. [R., 9 0.0. 113, 10 C.W. 

N. 1065 = 4 C.L.J. 405 = 16 M.L.J. 440 = 3 A.L. 

J. 695 = 8 Bom. L.R. 722 = 8 O.C. 377 = 33 I.A. 
158 = 28 A, 726 = 1 M.L.T. 265,] 

(23) — Grayit of portion of impartible estate — 
Restriction of the ordinary Hindu Law of suc¬ 
cession. —When the holder of an impartible 
zemiudari carves out a portion of his estate and 
grants it to his younger son in whose name it is 
registered as a separate estate in the Collector’s 
books, the estate so oarved out becomes the 
absolute estate of the grantee and of his heirs 
in succession, notwithstanding a provision in 
the instrument of grant that, in case of failure 
of self-begotten male issue in tbe grantee’s 
line, the immoveable property should revert to 
the senior line, as such a provision contravenes 
the principle laid down in tbe Tagore Case r 
and is therefore inoperative. SRI RAJA RaU 

Venkata Kuaiara Mahipati Surya Rau 
v. Sri raja Rau Chellayaaimi garu, 17 
M. 150. [R., 31 C. 561.] 

(24) — Grant of land by parol—License to 
build — Revocabiliiy of. —A license by parol, 
ooupled with a grant, is as irrevocable as a 
license by deed, provided only that tbe grant is 
of a nature capable of being made by parol. In 
Burma outside Rangoon, a grant of any nature 
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Great —continued. ; ii 

-5.—Miscellaneous— continued. 

may be made by poral and a permission to 
build upon land is a grant of the ocoupation of 
suoh land by the building. A licence to cons¬ 
truct a work, whioh is attended with expense to 
the party using the license and whioh seems 
intended to be permanent and continuing, un¬ 
less expressly limited as to its duration, is not 
countermandable after such work has been 
exeouted. MA MIN Thi v. SIT WHET, L.B.R. 
1893—1900, 107. (16 G. 641, R.) 

(25)— Rights of the baseedar. —A basce or as¬ 
signment by a Raja of hi9 rights in the 
Revenue, oonfers upon the bassedir the rights 
of a superior proprietor. Ram DIAL v, BAGAH, 

1 P.R. 1870, Rev. 

Endowments for religious purposes and per¬ 
sonal grants—Applicability of s. 4 of Pensions 
Act —See ACT XXIII OP 1871, s. 4, 17 M.L.J. 
549 = 3 M.L T. 104 = 31 M. 12. 

Where tenure has been created by a deed 
which makes it resumable on the failure cf the 
heirs of the grantee, the interest created is 
not inalienable —See BEN. ACT I OP 1879, 
s. 34, 1 C.L.J. 557. 

Pargana surrendered to and re-granted by 
Government—Rates of rent—Terms of Patta— 
—See MAD. ACT VIII OP 1865, ss. 9, 11, 18 M. 
216. 

Of village by Government to members of 
joint Hindu family — Joint Tenancy and not 
tenancy*in-oommon— See DEED — CONSTRUC 
TION OF DEEDS, 27 A. 310 = A. W.N. 1904, 2G9- 

Impartible zemindari — Right of zemindar 
to charge perpetual annuity on income of 
zemindari — See HINDU LAW — ALIENATION, 
1 M.H.O. 455. 

Impartible zemindari — Right of zemindar 
to alienate portion of zemindari in favour of 
his sister—Validity of alienation during life¬ 
time of zemindar —See HINDU LAW—ALIENA¬ 
TION, 2 M.H.C. 349. 

See Hindu Law—Religious endowment, 
18 M. 266 = 4 M.L.J. 223. 

Relating to establishment and maintenance 
of Thakura — Right of Hindu widow to ques¬ 
tion validity of 9uch grant, by her husband in 
his will —See HINDU LAW—WILL, 12 G. W.N. 
808 = 8 C.L.J. 489. 

For maintenance, duration of — See KHOR* 
POSH GRANT, 1 C.L.J, 517 = 3 A.L.J. 59. 

See MehomedaN LAW—GENERAL, 18 M. 
257. 

Of surface rights — Reservation of mineral 
rights by lessor—Lessors right to prospect— 
Reasonable exercise of right— See MINERAL 
RIGHTS. 10 G.W.N, 17. 

Interpretation of—Reservation of minerals— 
Rights of grantor to have egress and ingress and 
to work mines— See Mines, 1 C.L.J, 526. 


Grant —concluded, 

-8.—Miscellaneous— concluded. 

Khorposh or maintenance grant in Dbal- 
Boom Estate — Nature and rights of such 
grant— See MINES, 2 C.L.J. 20. 

Restriction upon alienation of zamindari 
lands—Permanent lease of Buoh lands—Lease 
not : valid as against Government and heirs 
and suocesBors of Zemindar— See MAD. REG. 
XXV OF 1902, 1 M.H.C. 141. 

See RESUMPTION, RIGHT OF—GENERAL, 

1 W.R. 6. 

See SERVICE TENURE, 6 W.R.121, 7 C. 
697 = 9 G.L.R. 233, 14 B. 82. 

See Statutes, Construction of, i B. 

523. 

See YAUMIA, 11 M. 283. 

Grants, Crown Act. 

See ACT XV OF 1895* 

Grata. 

Damages for forcible cutting and carrying 
away of grase-See PROVINCIAL SMALL CAUSE 
COURTS Act, 1887, sch. II, art. 31, 17 C. 707• 

Gratuitous Bailee, 

Gratuitoue'.’baiiee, duty of—Non-delivery of 
goods—Onus —See BAILMENT, 1 B L R. O.C., 
68. 

Gratuity. 

Sanctioned but not yet paid whether liable 
an attachment in execution —See ATTACH¬ 
MENT-SUBJECTS of Attachment, 6 A. 634 
= A.W.N. 1884, 210. 

See attachment—Subjects of attach¬ 
ment, 6 A. 173 = A.W.N. 1884, 16, 

See Right oFfsuiT —office or emolu¬ 
ments, SUITS RELATING TO, 6 B.H.C. A. 
C. 250. 

Grazing Land. 

Free—sot apart by Government for village 
cattle—Disposal of part of such lands by 
Government—Extent of right of pasturage, in 
Government waste lands — Relative rights of 
villagers and of Government, bow far within 
Civil Court’s jurisdiction— See JURISDICTION 

of Civil courts, 21 B. 684. 

See Waste land, L.B.R. 1872 — 1892, 603. 
Grazing Right. 

Over jungle land—See CUSTOMARY RIGHT, 
11 Ind. Cas. 88. 

Gregorian Calendar. 

See Limitation act, 1908, s. 25, 4 B. 103, 
6 B. 83. 

Griha Pravesam. 

And Ruthusanti expenses of daughter defray¬ 
ed by widowed mother—Suit to recover amount 
expended from husband’s undivided brother— 
Right to maintain suit— See HINDU LAW— 
Marriage, 26 M. 497 = 13 M.L.J. 25. 
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Ground Rent. 

See Rent, 

See Rent, Suit for. 

See small Cause Court, Mofussil, 
Jurisdiction of—General, 166 P.R. 1883. 

Grove. 

See Landlord and Tenant—Property 

IN TREES, ETC., ON LEASED PREMISES. 

Resumption of grove land—See U. P ACT 
XVII OF 1876, 2 O.C. 73. 

Rent, Suit for—Rent of — let by grove- 
holder for cultivation—Landlord’s consent, 
land held without— See U. P. ACT XXII OF 
1886, ss. 108, ol. (2), 127, 5 O.C. 162. 

Zemindar’s right of—Groves belonging to 
absconding tenants — Wajib-uJ-arz — Bona 
vacanta , meaning=of— See Escheat, 1 O.C. 42. 

Right of pre-emption in—When seller has 
neither proprietary nor under-proprietary in¬ 
terest in land thereof— See PRE EMPTION_ 

Right to pre-empt, O.C. 284. 

Co-sharers in a—position of, after partition— 
Member of village community not residing 
in the village in which he has rights in land— 

See Pre-emption—Right to pre-empt 
7 O.C. 19. 

Position of grove-holder of long standing— 
Legal force of—Settlement Circular No. 63 of 
1863—See Remand, 15 O.C, 33. 

Land let for planting grove thereon—Trans¬ 
ferability of—Applicability of the Tenacoy Act 

— See Transfer of Property act, 1882 
Ch. V, s. 106, 9 A.L.J. 483. 

Suit for possession of—Permanent buildings 

on— See Valuation of Suits, a. w.N. 1886, 
106. 

Grove-holder. 

Position of—Right to pre-empt— See PRE¬ 
EMPTION-CONSTRUCTION OF WAJIB-UL- 
ARZ, 13 O.C. 202 = 7 Ind. Oas. 613. 

Grove Tenure. 

(1)— Cultivators right to — Wajib-ul-arz — 
Custom , Court taking judicial notice of. —The 
plaintiff sued the defendants for possession of 
three groves together with mesne profits, alleg¬ 
ing that as he had ejected the defendants from 
-their cultivator holding on the I8th May 1894, 
they on the same date lost, according to law and 
the custom of the realm, all title to the groves in 
their possession. No evidence of the alleged 
custom was given .--Held (Per W. Blennerhassett , 
J.C.), that the general custom of the oontry is 
that the tenant retains his right to the trees 
until he dies without heirs or absconds from 
the village with the intention of totally aban¬ 
doning the trees, and that ejeotment from the 
oultivatory holding or residing in a neighbour¬ 
ing village does not amount to an abandonment 
of trees. Held ( Per E. Chamier , A.J.C .), that 
the custom alleged by the plaintiffs is not so 
notorious or general as to justify the Court in 


Grove Tenure— concluded . 

taking judicial notice of it and treating it as 
part of the common law of the provinoe. 
The incidents of the grove tenure discussed. 
UMRAO 8INGH V. ALI RAZA KHAN, 1 O.C. 
231. (Select Case No. 130, Diss.) 

Growing Crops. 

(1) — Groioing crops , immoveable property .— 
Growing crops come within the category of 
immoveable property, notwithstanding that, 
for the purpose of Registration Act, they have 
been dealt with as though they constituted 
moveable property. GOPAL CHANDRA BISWAS 
v. RAMJAN SIRDAR, 5 B.L.R. 194 = S W.R. 
275. [R., 22 C. 877.1 

See 8TAMP ACT, 1879, sch. I, art. 44 (6), 3 
M. 104, F.B. 

Growing Grass. 

If immoveable property — See STAMP ACT, 
1879, sch. I, art. 5 (c), 13 B. 87. 


Guarantee. 


See Contract act, 1872, ss. 124 to 147. 
See Principal and Surety. 

See Surety. 

See Vendor and purchaser—Breach 
of warranty. 

See Warranty, Breach of. 


(1) —Contract Act (IX cf 1872), s. 131— Lease 
— Guarantee for yent — Indemnity—Continuing 
guarantee—Death of surety—Intention — Costs 
of imprudently defending suit. —Even in the 
oase of a continuing guarantee, where the 
intention of the parties to a lease was that the 
lessor should be guaranteed for all rent which 
might become due during the currency of the 
lease, and that such guarantor should, in his 
turn, be guaranteed by a third person for any 
of the rent, which, by reason of his contract of 
guarantee, he should be made to pay, the 
liability of such person is not determined on his 
death, and his estate will be liable on his 
contract. [R., 15 C.P.L.R, 136.] In a con¬ 
tract of lease, where the only thing guaranteed 
is the payment of the rent by the lessee, and 
the surety is, in his turn, guaranteed by a third 
person for such payment of rent alone, the 
surety, who imprudently, defends a suit for rent 
brought against him by the lessor, cannot 
reoover the oosts of such suit from that person, 
who was his guarantee only in respect of the 
rent. GOPAL SINGH v. BHAWANI PRASAD, 

10 A. 531= A. W.N. 1888, 211. 


2) — Agreement guaranteeing conduct of 
son employed as agent of guarantor — Liabi- 
for loss resulting from such agent's 7nis- 
duct—Construction of contract. —In an 

brought against the guarantor, for 
for loss, based upon an agreement 
ranteeing an employer against loss by the 
3 onduot of a person employed a6 agent of 
guarantor, held , upon a construction of the 
ement, that the loss must be shown to have 
from misoonduct on the part of the 
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Guarantee— continued . 

agent in connection with the business of the 
agency, and to be within the scope of the 
agreement. SRI KlSHEN v. THE SECRETARY 

of State for India in Counciij, 12 C. 148, 
P.C. = 12 I.A. 142 = 4 Sar. 659. 

(3) — Condition precedent—Charter party — 
Damages , Measure of. —The defendants, M.G. 
and Co., entered into a contraot of guarantee 
with the plaintiffs, P. and C. N. C. & Co., 1 
which was contained in the following letter : — 

“ In consideration of your paying us on acoount 
of C, the owner of the ship Caroline, chartered 
by you to load at Rangoon with timber, as per 
charter party exeouted by him and your good 
selves, dated this day, the sum of Rs. 21,500, j 
to be paid in advance and in part freight of the 
said vessel payable as follows :— viz., Rs. ' 
18,000 at Calcutta, and Rs. 3,600 at Bombay 
for the disbursement of the vessel there :—We 
hereby guarantee and engage to hold you 
harmless against all losses, damages, and 
consequences arising from the non-performance 
of any of the acts, covenants, or agreements to 
be done, kept, observed, or performed by or on ! 
the part of the said C, in terms of the said 
charter party ; and we further agree to allow 
you interest at the rate of 10 per cent. j5er 
annum, to be charged by you for the said 
advance in the event of its being refunded by 
us. We also agree to see the voyage performed 
by the said veEsel in full terms and conditions 
of the said charter party this day executed by 
C. in your favour”? To this the plaintiffs re- ! 
plied on the same day : “ In consideration of 
your having guaranteed to keep us harmless 
for the advance made by us to C. owner of the 
ship Caroline, against freight of that vessel, to 
be earned by her on the anticipated voyage 
from Rangoon to Bombay, with a cargo of 
timber, as per charter party executed this day 
between ourselves ana the said C. as per your 
letter of guarantee dated this day, we hereby 
agree and engago ourselves to make you over a 
mortgage-bond on the British barque Moulmein 
of 305 tons, executed in Moulmein by the said 
C in favour of N B of Rangoon, for certain 
debts due to him by the said C, duly trans¬ 
ferred to you free from N B’s claim on the said ! 
barque Moulmein.” The charter party was of 
even date, and was made by C on the one part 
and the plaintiffs on the other part, and it was 
thereby agreed that the ship Caroline, “ being 
tight, strong, and staunch, and in every way 
fitted for the voyage, and now at Bombay, } 
shall with all convenient despatch proceed to 
the port, of Rangoon in British Burma or so 
near thereto as she may safely get, and there 
load from the charterer’s agents or their order 
a full and complete cargo of timber,” etc., 

' a od being so loaded shall proceed to Bombay, 
eto.,” and deliver the same on being paid freight 
in the manner below at and after the rate.” 
etc., “ the aot of God, etc., excepted.” The 
freight to be paid as follows : —Rs. 18,000 in 
Calcutta on the signing of this charter party, 
Rs. 3,600 also in advance at Bombay towards 
defraying the disbursements of the vessel at 
that port, and the balance to be paid by trans- 

C. IV—54 


Guarantee— continued. 

4 - # V J 

fer on account and to credit of N B of Rangoon, 
for money due and owing to him by the said C,” 
etc. “And the said C hereby binds himself,” 
etc., “that the said vessel Caroline shall be 
ready to leave Bombay without any delay 
immediately upon the disbursements being 
satisfied ; and in oase she cannot leave the 
said port of Bombay within such time as 
shall be considered reasonable, or is otherwise 
detained either at Bombay aforesaid or at 
Rangoon, except for or by suoh causes as the 
aot of God,” eto. f then and in such case this 
charter party shall be considered null and 
void, and the said charterers shall be entitled 
to reoover from the said C, his heirs and re¬ 
presentatives, the aforesaid sum of Rs. 21,500 
together with interest thereon, calculated from 
the date thereof, at the rate of 10 per. cent per 
annum. The charterers to have the option of 
cancelling their charter party in the event of 
the vessel arriving at Rangoon in a disabled 
state, at the time for repairs to make the ship 
seaworthy in every respect exceeding twenty- 
five days. Penalty for non performance of this 
agreement, the estimated amount of freight. 
The plaintiffs were acting on behalf of N.B., 
and the defendants on behalf of C during the 
whole of this negotiation, and C was at the 
time largely indebted to N B. The ship 
“ Caroline” turned to be unseaworthy, and the 
charter party was not carried out. In an action 
by the plaintiffs against the defendants on the 
guarantee ; held , that the covenant to transfer 
the mortgage of the Moulmein was indepen¬ 
dent, and not a condition precedent to the 
plaintiff’s right of action. Held also on th6 
faots that the representation in the charter 
party that the Caroline was, while lying at 
Bombay, “ tight, strong, and staunch,” etc., 
amounted to a contract that the ship would be 
so, and the defendant’s guarantee covered it. 
Held , also that the defendants, not being 
parties to the charter party, and not having 
bound themselves to any assessment of damages, 
were not called on to pay the penalty specified 
in t he last clause of the charter party, but that 
the damages against them must be the actual 
damages which the plaintiffs on N B’s behalf 
suffered in consequence of C’s breach of contract 
that is, Rs. 21,500 paid under the contraot, 
and the balance of freight that would have 
gone to reduce N B’s debt and interest on both 
sums from the date of the contraot. The plain¬ 
tiffs, however, claimed a less sum than those 
damages would amount to, and therefore the 
plaintiff’s claim was decreed in full. PRES- 
TOA1JEE DHUNJEEBHOY v. GREGORY, 1 Ind. 
Jur. N.S., 412. 

(4) — Surety — Material fact — Disclosure — 
Contract Act, s. 142— English and Indian law 
—Equity — Good conscience .—It may be that 
the effect of the provisions of the Contraot Aot 
is to impose on a person, who seeks to obtain a 
guarantee from a surety, an obligation similar 
to the one imposed in oases of oontraots of 
insurance on ships or lives ; but independently 
of the Aot, the oontraot of suretyship did not, 
in respeot of the obligation of disclosure, differ 
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Guarantee— continued, 

from other contracts. Assuming the Contract 
Act has had the effect of imposing a larger 
obligation on a party taking a guarantee than 
would be recognised in English law, it is an 
obligation of an arbitrary character, which 
need not be enforced by any considerations of 
equity or good conscience, and it would, on the 
contrary, be unjust to enforce it in a case when 
at the time the contract was made, the party 
sought to be affected by it could not have 
known the duty was incumbent on him. THE 

Secretary of State for India v. Nilame- 
kam, 6 M. 406. 


(5)— Guarantee—Appropriation of payments. 
—Where, in consideration of§a certain advance 
by the bankers of a certain company, two of 
the directors of the company authorised the 
appropriation of the first moneys received by 
the bank on the company’s accounts towards 
the repayment of the advance, and personally 
bound themselves to make good any deficiency 
therein, and where the bankers applied such 
moneys, instead, in payment of other debts due 
to themselves from the Compauy, the guarantee 
of the directors was held discharged. NlCHOLLS 
v. WILSON, 4 C. 560 = 3 C.L.R. 361. 


(6 )—Trade custom of Beawar—Bocal banker 
guaranteeing foreign merchant 9 10 s dealings — 
Recovery of payments by guarantor .—Where, 
in accordance with a local trade custom, a 
foreign merchant made purchases on the credit 
and suretyship of a local banker, and the 
stranger merchant omitted to enter the last 
and largest of the several transactions in the 
customary memorandum to the guarantor, sent 
after reaching his place, the guarantor, could 
recover the amount of such last transaction 
from the stranger merchant, on payment of 
the same to the vendors, though such guarantor 
might have for a time repudiated his liability 
on such transaction to the local trader. SETH 

Samur Mull v. Ghoga Lall, 5 C. 42J, P.c. 
= 6 I A. 238 = 4 Sar. 79. 


(7) — Promise to pay for other's debt—When 
binding. —A promise to a pay a debt when made 
by other than the borrower is binding in many 
oase 3 , even though the amount of it may not 
be ascertained at the time. PEAREE Lall 
SHAHA v. WOOMESH OHUNDER MOJOOM- 
DAR, 9 W.R. 140. 

(8) — Surety , Liability of. — The faot of a sure¬ 
ty for the payment of the prioe of goods pur¬ 
chased, signing a voucher for them cannot 
make him primarily responsible. AGUILAR v. 
WOOMESH CHUNDER SHAW, 22 W.R. 209. 

(9) — Recommendation is not the same thing 
as making oneself surety. —A mere recommend¬ 
ation by one party to another to lend money 
to a third party, does not render the first 
party liable to repay the loan. JUGGAT INDAR 

Narain Roy Chowdhry v, Nistarinee 
DASSEE, 24 W.R. 445. 

(10) — Contract of guarantee — future of — 
Statute of frauds. —A contraot of guarantee is 
a “ matter of oontraot and dealing,” within 


Guarantee— concluded . 

the meaning of s. 17 of 21 Geo. Ill, o, 70, and' 
therefore suoh a oontraot made by a Hindu is 
not affected by s. 4 of the Statute of Frauds. 
Where a defendant raises a claim of set-off, he 
must, on the trail of that issue, be considered 
as plaintiff. SRIMATI JAGADAMBA DASI V. J. 
M. GROB, 5 B.L.R. 639. 

(11) — S, 129, Contract Act—Guarantee for' 
payment of instahnents. — Quccre :—Whether Ja 
guarantee, on behalf of a lessee, not for the 
payment of the rental due in toto , but for the 
regular payment of the instalments, is not a 
guarantee extending to a series of transactions 
and so falling within the definition of a continu¬ 
ing guarantee given in s. 129, Contract Aot. 

Jagadindra Nath Roy v. Chandra Nath 
PODDAR, 31 C. 242. 

(12) — Security on lease lor a term of years — 
Death of surety before expiry of lease — Continu¬ 
ing liability of surety. —Where a person became 
a surety for another on a lease for a term of 
years and the lessee died before the expiry of 
the lease, the liability of the surety did not 
expire with the death of the lessee, as the guar¬ 
antee given by the surety was a continuing 
guarantee and could not at any time be revoked. 

Laloo Sahib v. Manrupchand, 5 C.P.L R, 
4. 


See Broker, 6 C.W.N. 429. 

Oral contraot of — See NEGOTIABLE INSTRU¬ 
MENTS — Promissory notes, L.B.R. 1872— 
1892, 657. 

Guardian. 

1. —General. 

2. — APPOINTMENT OF GUARDIANS. 

3. —DUTIES AND POWERS OF GUARDIAN. 

4. —Ratification of acts of guar¬ 
dian. 

5. —Miscellaneous. 

See ACT XL OF 1858. 

See ACT IX OF 1875. 

See Civ. Pro. Code, 1908, O. XXXII. 

See Custody of children. 

See Guardian ad litem. 

See Guardians and Wards act, 1890. 

See Hindu Law—Guardianship. 

See Lunatic. 

See Mahomedan Law—Guardianship. 
See Minor. 

-1.—General. 

(1 )—Suit for possession of property mortgaged 
and sold during minority — Minor—Limitation 
Act, sch. II, arts. 12, 91 and 144.—The pro¬ 
perty of a minor was mortgaged by his father 
acting as his guardian. The mortgagee insti¬ 
tuted a suit on the mortgage in which the minor 
was represented by his father as guardian ad 
litem and obtained a decree in execution of 
which the property was sold. The minor after 
attaining majority brought the present suit for 
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O uardlan —o on fcin ued. 

-1.—General— continued. 

possession of the property sold, with a declara¬ 
tion that the mortgage and sale are not binding 
on him, being neither for his benefit cor for 
legal necessity. Held , that the suit having 
been instituted witbin 12 years of the date of 
mortgage is witbin time. Held, further, that 
such a suit is not barred by arts. 12 or 91 of 
Boh. II of the Limitation Aot. BALBEADDAR 
SINGH V. JAWAHIR SINGH, 11 O.C. 346. (16 

B. 186, 33 O. 257, 14 M. 26, 34 0. 329, R. ; 5 
0.0. 197, Expl.) 

(2) —Guardian l ad litem'—Appeal —Guardian 
‘ad litem'—Not made a party by appellant — 
Limitation .— Where a guardian ad litem of a 
defendant respondent was not a made a party 
to an appeal filed by the plaintiff, until after 
the period of limitation for filing such appeal 
had expired, it was held that the appeal was not 
for this reason time barred. RUP CHaND v. 
DASODHA, A.W.N. 1907, 290 = 3 M L.T, 58 = 
30 A. 55. (4 A, 37, F.) 

(3) —Guardian and Ward—District Judge's 
incompetency to supersede his predecessor's order 
appointing guardian—Removal of guardian — 
Maintenance — Marriage — Appeal—Guardians 
and Wards Act {VIII of 1890), ss. 25, 39 and 
47.—On 9th June, 1905, E (District Judge) 
appointed D to be guardian of both persons and 
property of three minor daughters ol G, nephew 
of D, and rejeoted the claim of Z and another. 
On 11th October, 1907, E’s sucoessor A granted 
D’a application to arrange for the marriage of 
the eldest girl R. Ou 18th Dooember, 1907, A 
superseded the arrangement, On the 23rd 
December, 1907, D again applied for assist¬ 
ance of the Court to enable him to regain con¬ 
trol of R. On the 24th January, 1908, A, with¬ 
out assigning aDy good reason, passed an order 
to the effeot that D's guardianship of R should 
be superseded in favour of Z, and D should 
pay one-third share of profits of Gulam Qadir’s 
land, to N, son of Z, for maintenance of R. 
Held , that the order of 18th December 1907, is 
an arbitrary one and that of 24th January, 1908, 
is extraordinary and indefensible. A District 
Judge szio motu has neither power to remove a 
guardian nor to appoint a person whoso claim 
has already been rejected by his predecessor. 
Held , also, that, where a duly constituted 
guardian is willing to maintain, the Court has 
no power, to pay out of the Ward’d property 
maintenance charges to a person who on his own 
account chooses to support the minor. Held , 
further, that, without assigning very good 
reasons, the District Judge is not justified in 
refusing help for restoring the minor to the 
control of the guardian. DULLA v. ALAHDI, 
150 P.W.R. 1908. 

(4) — Surety of guardian — Liability — Con¬ 
tract Act (IX of 1872), s. 128 —Property not 
specified in the application for appointment of 
guardian , deali?igs with—Guardians and Wards 
Act (VIII of 1890), s. 35— Assignment cf bond , 
if must be in writing—Mistake and misrepresen¬ 
tation , if ground for avoiding bond — Minor — 
Estoppel. — When the bond executed by a surety 
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A 

on the appointment of the guardian of a minor’s 
properties under Aot VIII of 1890 did not 
impose any limits. Held , that his liability 
extended to the guardian’s dealings with pro¬ 
perties other than those specified in the petition 
for the appointment of the guardian. Estoppel 
oannot be pleaded against a minor. An admi¬ 
nistration bond 19 not invalidated by reason of 
mutual mistake on th9 part of the Court and 
the surety, or misrepresentation by Court. (10 
C.W.N. 673 = 33 C. 713, F.) The liability of 
the guardian extends to profits aotually received, 
or profits which could have been received but 
for his gross and wilful default. He is not 
liable for the profits of property in the wrongful 
possession of a stranger. The law does not 
require a written assignment by the District 
Judge of a guardian’s bond. SARAT CHANDRA 
ROY CHOWDHRY v. RAJOINI MOHAN ROY, 
12 C.W.N, 481. 

(6)— Minor—Decree against a properly repre¬ 
sented minor , when binding—Next friend — 
Guardian ad litem, fitness of person whose Act 
called in question — Civ . Pro. Code, s . 443.— 
Held that, as a general rule, if a miner is pro¬ 
perly represented in a suit or proceeding by a 
next friend or guardian ad litem and there is 
no fraud, collusion or gross negligence on the 
part of the next friend or guardian, the minor 
is as much bound by the decree or order passed 
in such suit or proceeding, whether it was for 
his benefit or net, as if he were of full age. 
Held further, that a minor cannot be held to 
have been not properly represented merely be¬ 
cause the Court appointed as his guardian ad 
litem a person whoso act was called in question 
in the suit. Held also, that a Court should 
not appoint as guardian ad litem a person 
whose act is called in question in the suit r 
even though it is a ease to which s. 443 of the 
Code of Civil Procedure appliees. AMIR CHAND 

v. Narsing Narayan Singh, 11 O.C. 319* 
(5 O.C. 197, D.) 

(6) —Payment by guardian — Allocation of 
debt. —A guardian and his ward, eaoh owed 
certains sums of money to a creditor. The 
guardian made a payment to the creditor and did 
not claim to set off this amount in the minor’s 
suits in mesne profits against her. Held , the 
payments should be allocated to that portion 
of the debt for which the guardian was liable. 
AMBUGATYANNI 8AMINATHA IYER, 8 M.L. 
T. 321. 

(7) — Minor—Removal of certificated guar - 
dian , effect on attainment of majority by—Suit 
instituted without next friend , effect of — Irre¬ 
gularity—Civ. Pro . Code , ss. 440 and 578.— 
Held that, where a guardian has been duly 
appointed, the word will not attain his major¬ 
ity till he attains the age of 21 years, even 
though the guardian be removed before the 
ward attains that age. (A.W.N. 1891, 188, R. ; 4 
A.L.J. 597, 28 A. 281, 12 C. 612, 10 O.C. 241, 
F.) Held further, that a suit should not bo dis¬ 
missed by reason of the fact that the plaint was 
presented by a person who was a minor at the 
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time, but the proper course is to give an oppor* 
tunity for steps being taken to have a next 
friend of the plaintiff brought upon the record 
and to prosecute the case if he so desires. 

abdul Karim v. Muhammad ahmad, li 0. 

c 159. (7 0 C. 234, 13 C. 189, 21 C. 866, 23 C. 

686, 19 M. 127, 30 C. 1021, 20 A. 162, 20 A. 90, 

R. ) 

m 

(8) — Limitation—Alienation of immoveable 
property by a minor’s predecessor to one who 
was afterwards appointed the minor’s guardian 
— Suit by the minor to recover that property — 
Cause of action —Onus on plaintiffs of proving 
suit is within limitation—Decision as to age of 
minor in appointment of guardian , proceedings 
not judgment in rern —Guardian when not 
estopped from disputing ward’s age —Entry in 
birth register and register of vaccination — 
Former statement of a person as to date of his 
own birth—Paper of Tambol—Admission of a 
party—Previous statement of a witness —Poiver 
of guardian—Statement of legal practitioner 
binding on his client — CcnstructioJi of the Law 
of Evidence--Indian Limitation Act, XV of 1877, 
s. 7 and arts . 142 and 144 —Indian Evidence 
Act, I of 1872, ss. 10, 13, 18, 21, 33, 41, 43. 45 
155 and Ibl—Act XL of 1858, ss. 10 and 18 — 

S. 561 of Act XIV of 1882 ( = 0. XLI , r. 22 
of Act V of 1908.— Held that :—(1) The cause 
of aotion of a suit by a ward to recover his 
property, whether moveable or immoveable, 
misappropriated or alienated by the guardian, 
arises from the date of the guardian’s removal. 
But where immoveable property ba 3 already 
been alienated and parted with by the ward’s 
predecessor-in-title, the suit to recover it by 
the alienor himself or his successor, on the 
ground of invalidity of the alienation, is 
governed by twelve years’ rule of limitation, and 
the right to sue acorues from the date of alien¬ 
ation, whether arts. 142 or 144 of Act XV 
of 1877 (now Aot IX of 1903) applies. (2) One 
cause of aotion oannot come into existence by 
instalments on different dates. (33 P R. 1397, 
R.) (3) It is generally for the plaintiff to show 
that his suit is not barred by limitation. So 
where a person, after attaining majority, sues 
to recover his property in the hands of his guar¬ 
dian or other persons, for which oause of action 
has arisen during hi3 minority, he is bound to 
prove that the suit is within the three years' 
limit allowed by s. 7, Limitation Aot, 1909. 

(4) The decisions of an issue as to the age of a 
minor, in proceedings relating to the appoint¬ 
ment of the guardian for person or property or 
both of such minor or in ouratorship proceed¬ 
ings, are not judgments in rem enumerated in 
s. 41 of Aot I of 1872 whioh are declared to be 
conclusive against the world, although under 
8. 43 of this Aot. these are relevant to prove that 
at or up to a certain time the said minor was 
under tutelage. (18 A. 478, 17 C. 849, R.) 

(5) In a suit by a ward to recover his property 
from the guardian appointed by a competent 
Court, the guardian is not estopped from dis¬ 
puting the age of the ward, unless it is shown 
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that the former (guardian), by his declaration, 
aot or omission, has caused or permitted the 
latter (ward) to believe anything about the 
ward's age, (6) An entry in a Birth Register 
kept by some competent authority is rele¬ 
vant to prove the age of the person'to whom it 
relates, provided it is not in any way suspicious. 

(7) An entry in a vaooination register showing 
the age of the person vacoinated can be relevant 
to corroborate the vaccinator’s evidence as to 
the age, if otherwise reliable, but in itself it is 
of no value, because the age of a ohild is 
likely to be very cursorily recorded, as it is 
not a matter of importance for the operation. 

(8) Former statements of a person giving the 

date of his own birth, even if admissible under 
the combined operation of s. 21 (1) read with' 
ss. 32 (7) and 13, cl. (u) of the Indian Evidence 
Aot (I of 1872), do not possess any great proba¬ 
tive force, because the source of his information 
after all i3 hearsay. (9) Under the combined 
force of ss, 10 and 18 of Act XL of 1858 (now 
ss. 29 and 30 of Aot VIII of 1890), the only 
restrictions upon a certified guardian are, that 
he cannot sell or mortgage the ward’s immove¬ 
able property or lease it for five years without 
permission of the Court ; in other respects he 
has the full rights of a proprietor. (10) The 
statement of witnesses examined in a judicial 
proceeding cannot be used in any subsequent 
judicial proceedings, when any of the conditions 
laid down under s. 33 of the Indian Evidence 
Act (I of 1872), is wanting. But such state¬ 
ments can be used either to contradict them 
under s. 155 (3) or to corroborate them under 
s. 157 of the Aot. (II) Under the provisions 
of s. 21 (2) or (3), only those admiseions are 
relevant whioh are made by a principal party 
to the suit or that party’s agent, but they 
do not apply to the statements of third parties, 
who subsequently are admitted as legal re¬ 
presentatives of the original parties concerned. 
(14) A tambol register or paper is relevant to 
corroborate the testimony of a witness, who proves 
the happening or not happening of a certain 
event at or about the time of the wedding, on 
the oooasior of which he is shown to have paid 
the tambol personally. (13) A statement as to 
relevant facts made by a legal practitioner on 
behalf of his client is to be treated as tanta¬ 
mount to that ot his client, even if the former 
makes it without consulting the latter. (21 
M. 274. R.) (14) The Evidence Aot is in itself 

of the nature of the Code of the principles and 
the Law of Evidence whioh the Iodian Courts 
are to observe, and the object of such enact¬ 
ments is that the law should be ascertained, 
as regards any point specially dealt within 
them, by interpreting the language used in 
those enactments and assigning to it its natural 
meaning, and not by searching for authorities 
elsewhere. (23 C. 563, P.C., F.). (15) Inadmissi¬ 
ble evidence can be used to complete the 
narrative of a case, but decision of any issue 
cannot be based thereon. (16) Plaintiff oan 
amend the plaint only to the extent allowed 
by the Court. So where a plaint is returned 
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to add parties, a prayer for reliefs asked therein 
oannofc be altered, and the plaint is to be 
treated as originally framed, although not 
expressly objected to either by the first Court 
or the other party. (17) Cross-objection or 
cross-appeal cannot be entertained for any 
relief not asked originally in the plaint, and 
oross-objeotion is admissible in so far only as it 
relates to matter opened up in the main appeal. 
(29 A. 95, 26 C. 114, R.) (18) If a plaintiff 

asks for H the following reliefs and such other 
reliefs as to the Court may eeem just and pro¬ 
per to grant, namely,” and follows this up 
with several prayers without any disjunctive 
adverb, the presumption is that they are 
intended to be cumulative and not alternative. 
(19) 8ix per cent, interest should be allowed 
on the sums withheld by the defendant from 
the date of institution of the suit to date of 
satisfaction of the deoree. HUSAINA v. SAHIB 

NUR, 86 P.W.R. 1910 = 7 Ind. Cas. 503 = 213 
P.L.R. 1910. 

(9)— Guardian and Ward —Minor--Guardian¬ 
ship — Religion—Marriage — Bigamy — Educa¬ 
tion — Special leave to appeal. —A child bom in 
India whose father wa9 a European British 
subject and a Christian must be presumed to 
have the father’s religion, and his correspond¬ 
ing oivil and social status ; and it is the duty 
of a guardian to bring up his ward in his 
father’s religion. An infant, the ohild of a 
Christian father and the issue of a Christian 
marriage, having lost her father at very 
tender age, was brought up by her mother as a 
Christiau during her early youth. Her 
mother, after co- habiting with a man having 
a wife and professing the Christian religion, 
became with him a Mahomedan, for the pur¬ 
pose as it appeared, of giving legal effect to a 
Mahomedan marriage between them, but which 
alleged marriage was not proved to have been 
duly celebrated. The infant, after attaining 
the age of 14 years and being with her mother, 
professed a desire to bsoome a Mahomedan in 
religion, and adopted the Mahomedan mode of 
life. The Courts in India having been applied 
to under the circumstances by her relatives, to 
remove the infant from custody of her mother, 
mado an order under the provisions of the Acts 
XL of 185S and IX of 1861, and placed the 
infant under a Christian guardian. Such 
order, on appeal, was confirmed by the Judicial 
Committee. It is doubtful whether a marriage 
according to Mahomedan rites between a 
married Christian and a Christian woman, 
both of whom became Mahomedans in order to 
effect the mariage, is valid. HELLEN SKINNER 

v. Sophia Evelina Orde, 10 B.L.R. 123, 
P.C. = 17 W.R, 77 = 14 M I.A. 309. [F., 16 B. 

307 ; Appr., 12 M. 67 ; R. t 18 C. 264, U.B.R. 
1897—1901, Vol. n, 488, 1 M.L.T. 347.] 

(10) —Illegitimate infant , mother when disen¬ 
titled to custody of .—Where the mother, the 
natural guardian of her illegitimate infant, is 
shown to be leading an immoral life so that 
the morale of the ohild might be corrupted, the 
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Courts would interfere with her ordinary legal 
rights and refuse to restore to her the posses¬ 
sion of ttbe infant. VENKAMMA v. SAVIT- 
RAMMA, 12 M. 67. 

(11) —Existing liability— Guardian's bond — 

Binding on the minor . —A guardian’s bond, 
containing only a personal covenant by the 
guardian, without charging the minor’s estate, 
will nevertheless bind the minor, if it 19 exe¬ 
cuted for a pre-existing liability which the 
minor is bound to discharge. DuraISAMI 
REDDI V. MUTHIAL REDDI, 31 M. 458. (26 

M. 330, R.) 

(12) — Civ. Pro. Code , 1882, s. 444— Guard¬ 
ian and minor—Parties to an appeal—Second 
appeal against decree in favour of minors , such * 
minors net being parlies to the decree in first 
appeal. —One G filed a suit against M B in her 
own capacity and as guardian of the three 
minors, and obtained a deoree against all the 
defendants. It was found that M B’s interests 
were adverse to those of the minors, and that 
she had not been appointed guardian with her 
consent, and she did not in fact defend the 
suit ou behalf of the minors. M B alone 
appealed. The appellate Court upheld the 
decree as to M B personally, but also made an 
order striking her name off the reoord as guar¬ 
dian of the minors. The plaintiff G then 
appealed to the High Court, making M B a 
respondent both in her own capacity and as 
guardian of the minors, but subsequently one 
Makhdum was, after notice to all the parties, 
appointed guardian of the minors. Held , that 
under the above oircum9tances the Court should 
act under the analogy of s. 441 of the Civ. Pro. 
Code, and remand the suit, so far as the minors 
were ooacerned for retrial ab initio . GAJJU 
v. MANNI Bibi, A.W.N. 1893, 104. 

(13) — Guardianship —Minor , having no pro¬ 
perty—Personal protection not needed--Appoint¬ 
ment, object of—Orders nominally in conformity 
with statutory provisions—Effect of — Judge , 
arbitrator , not voluntarily chosen —Where no 
guardian was needed for the protection of the 
person of the minor, who had also no property 
of whioh a possible guardian could take charge, 
and the machinery of law was set in motion by 
a person who induoed his servant, the maternal 
grandfather of the infant, to make an applica¬ 
tion for appointment of himself as her guardian 
in order that she might be ultimately married 
to his son, the orders passed in proceedings so 
instituted and conducted, even if they were 
nominally in conformity whioh statutory pro¬ 
visions, were not invested with the efficacy of 
legal orders made on bona fide judicial proceed¬ 
ings. If the parties have treated a Judge as 
their arbitrator and have submitted to his 
decision, even though he had no jurisdiction to 
deal with the matter in controversy, his 
decision is binding on them, if as it were the 
award of an arbitrator. This rule has no 
application where the arbitrator was not 
voluntarily ohosen by one of parties, who 
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aoted under judicial pressure of the highest 
degree to whioh he was not in a position to 
offer effectual and successful resistance. SUB- 
HADRA KOER v. DeAJADHARI GOSSAIN, 15 

C.L.J. 142 = 16 C.W.N. 447=13 Ind. Cas. 898, 

(14) —Civ. Pro. Code (Act XIV of 1882), s. 13 
—Res judicata— Alienation by grandfather — 
Vendee suing minor grandson for possession — 
Guardian ad litem confessing judgment — Sub¬ 
sequent suit for possession by minor not barred — 
Inquiry into consideration and necessity—Neg¬ 
ligence of guardian. —Negiigenoe on the part of 
a guardian ad litem , even apart from fraud or 
collusion, is sufficient to prevant the quondam 
minor from being bound by the decree passed 
in the suit. (A.W.N. 1894, 141, Diss.; 35 P.R. 
1898, F.) A’s grandfather alienated certain 
ancestral property. The vendee obtained pos¬ 
session of the property by a suit in which A, 
then a minor, was a defendant and was repre¬ 
sented by his mother as his guardian. In 
that suit, the mother confessed judgment. 
Subsequently, A brought the present suit for 
possession of the property, on the ground that 
the alienation was not for consideration and 
necessity. The lower Courts held the suit 
barred as res judicata . Held, that the former 
suit did not bar the present suit, and that, in 
the interests of justice. A was entitled to claim 
an inquiry into the present suit. If on inquiry 
it should be fouud that the alienation was for 
consideration and necessity, then the suit 
would fall on the merits. If, however, it was 
not for necessity and consideration, the mother 
was negligent in not defending the suit, and 
the decree in the previous suit was not binding 

on A. Mohammad v. 8ukha Singh, 15 P.L. 
R. 1912 = 36 P.W.R. 1912 = 13 Ind. Cas. 20. 

Major defendant—Representation by guard¬ 
ian ad litem as minor, Effect of — See ACQUIE¬ 
SCENCE, 21 M. 167. 

Hindu widow—Re-marriage—Right to act 
as guardian of sons by first marriage — Good 
ground against appointment of guardian, if 
good ground for removal— See ACT XV OF 
1856, s. 3, 15 C.W.N. 579= 13 C.L.J. 55S. 

See ACT IX OF 1861, 1 M.L.J. 537. 

Infant marriage among Parsis—Validity — 
Consent of father or guardian—Suit by party 
to marriage to declare marriage invalid—Juris¬ 
diction of High Court— See ACT XV OF 1865, 
13 B. 302. 

Omission of, to take objection in lower Court 
— See ACT X OF 1870, 17 B. 299. 

Minor defendant, power of guardian to acoept 
plaintiff’s oath— See ACT X OF 1873, s. 9, 12 M. 
483. 

Government Political Agent in Native State 
of minor chief, whether could sue for property 
in British territory—Political Agent not certifi¬ 
cated guardian under Minor’s Aot XX of 1864 
— See BOM. ACT XX OF 1864, 11 B. 53. 
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Minor and guardian—Decree binds minors 
even when—Obtains no certificate of adminis¬ 
tration— See BOM. ACT XX OF 1864, s. 2. 20 
B. 534. 

Of minor proprietor under Regulation V of 
1804, s. 20—Minor proprietor causing default, 
service of notice on —See Mad, ACT H OF 1964 
88. 25, 27, 12 M. 445. 

See Appeal—Orders, 20 A. 433 = A.W.N. 
1898, 97. 

“ Sufficient cause ” for non-appearance of 
guardian of minor —See ClV. PRO. CODE, 1908 
O. IX, r. 13, 5 C.W.N. 58. 

Notioe to Collector as guardian of a minor— 
See COLLECTOR, 11 M. 317. 

Compromise decree by— Ad litem suit based on 
allegation of fraud to set aside—Subsequent 
suit for the purpose on the ground of want of 
Court’s sanction—Res judicata— See COMPRO¬ 
MISE— GENERAL, 21 M. 91 = 8 M.L.J. 28. 

Instituting suit on behalf of minor—Com¬ 
promise without Court’s sanction—Validity— 
Minor’s right to impeach decree after attaining 
majority—See COMPROMISE — COMPROMISE 
OF SUITS UNDER ClV. PRO. CODE, 13 B. 137. 

See Compromise — Compromise of 

SUITS UNDER ClV. PRO. CODE, 15 B. 594.‘ 

| 

Contract by minor—Estoppel against minor 
j —False and fraudulent misrepresentation by 
j minor—Principles of liability— See CONTRACT 
! ACT. 1872, s. 11. 5 A.L.J. 674 = A.W.N. 1908, 

1 267 = 31 A. 21 = 1 Ind. Cas. 704. 

Suit in forma pauperis —Cause of action— 
Agreement by—Of minor to give ward in 
marriages for money consideration—Validity— 
See CONTRACT act, 1972, s. 23, 13 B. 126. 

Questions as to legal—Of minors ought to be 
determined by Civil, and not Criminal Court 
—See CRIM. Pro, Code, 1898, s. 476, 9 C.W. 

N. 1030. 

Habeas corpus—Minor—Education and pros¬ 
pects—Change of religion—Natural guardian— 
Conduot—See CUSTODY OF CHILDREN, 16 B. 
307. 

Jurisdiction of High Court—Improper—See 
Custody of Children, i Hyde 143. 

Alienation of minor’s property by de facto 
guardian—Minor’s liability extends only to the 
benefit he derives therefrom— See CUSTOMS— 

Punjab—Inheritance, 136 P.W.R. 2908. 

Enhancement of rent—Acts of mother and 
guardian, how far binding on minor son—See 

Estoppel—Statements and pleadings, 

15 C. 8, P.C. = 14 I*A. 178. 

Purdanashin lady executing a mortgage for 
interest due under previous mortgages—Of 
minor—See HINDU LAW—ALIENATION, 26 C. 
707, P.C-= 26 I.A. 97 = 3 C.W.N. 573. 
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Manager of joint Hindu family certifying 
payment of a decree in favour of himself and 
minor members—Power of Court to demand 
security from manager—Civ. Pro. Code, s. 258 
—See HINDU LAW—JOINT Family, 11 O.C. 
246. 

Betrothal—Effeot—Leprosy of father—Bight 
to dispose of girl in marriage—Marriage—No con¬ 
sent of proper guardian—Effect — See HINDU 
Law— Marriage, 64 P R. 1884. 



Validity of marriage without consent of— See 

Hindu Law— Marriage, 15 C.P.L.R. 46. . 

See Limitation— Generad, 7 C.W.N. 594. 

See Limitation act, 1908, as. 4, 5, 14, 20, 
104. 

Decree obtained by—Ot minor—Application 
for execution by guardian — Application by 
minor after attaining majority —Limitation 
Act, XV of 1877, s. 7 —See LIMITATION ACT, 
1908, ss. 6, 8, 7 B. 179. 

See Limitation act, 1908, ss. 6, 8, 16 B. 
536. 

Relation between guardian and ward, whether 
that of an agent to a principal — Whether 
resembles that of trustee to cestui qui trust — 
Power of guardian to acknowledge debt due 
from minor—Fresh start for limitation— See 
Limitation act, 1908, e. 19, 5 A.L.J. 375, 
F.B. = A.W.N, 1908, 175 = 30 A. 422 = 4 M.L. 
T. 49. 

Acknowledgment by—if binds minor — See 
Limitation act, 1908, s. 19, 20 B. 61. 

See Limitation act, 1908, s. 19, 7 P.R. 
1890. 
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See Mahomedan Law — Inheritance, 

A.W.N, 1883, 115. 

See Mahomedan Law—Marriage, 51 P. 
R.1888. 

See Mortgage—Redemption, 4 O.P. 
L.R. 128. 

See Mortgage—Miscellaneous, 5 B. 
14. 

Promissory note executed to—of minor, suit 
maintainable by minor on— See NEGOTIABLE 

Instruments — Promissory notes — 

ASSIGNMENTS, ETC., 21 M. 391. 

Deoree against infant—How to set aside on 
the ground of guardian’s laches— See PRAC¬ 
TICE AND PROCEDURE, 12 C. 69. 

Letters of administration cannot be grant¬ 
ed to minors under guardianship of their father 
— See PROBATE AND ADMINISTRATION ACT, 
1881, as. 13, 33, A.W.N. 1908, 257 = 5 A.L.J. 
736. 

Registration Act, III of 1877, s. 21—Docu¬ 
ment relating to appointment of—and gift of 
immoveable property — Registration of docu¬ 
ment—See Registration, 13 M.L.J. 303. 

‘ Res judioata ’—Defence to plea of ‘res judi¬ 
cata’ that the prior deoree was obtained through 
fraud and collusion—Guardian and minor— See 

Res judicata—General, A.W.N. 1894, 141, 

Fraud—Bale — Decree — Betting aside de¬ 
oree— Minor—Personal deoree—Frame of suit 
—Form of deoree—Party to suit—Execution of 
decree — Part payment— See 8ALE—SALE IN 
EXECUTION OF DECREE—8ETTING ASIDE 
Bale, 3 O.L.R. 17. 


Payment of interest by mother a3 natural 
guardian of minor 6on — Effect —See LIMITA¬ 
TION ACT, 1908, s. 20, 26 A. 598 = A.W.N. 
1904, 137 = 1 A.L.J- 302. 

Alienation by de facto guardian of Maho¬ 
medan minor, not being legal guardian of minor 
and not authorised by custom to transfer 
ward’s property —Validity— See LIMITATION 
'ACT, 1908, arc. 44, 192 P.L.R. 1908. 

Suit to recover possession of property alienat¬ 
ed by—Suit for declaration as to invalidity of 
alienation by guardian — Limitation — See 
LIMITATION ACT, 1903, arts. 44, 91,7 M.L.J, 
231. 

Alienations by guardian—Nature and effeot— 
Suit by minor to set aside—Limitation— See 
Limitation act. 1908, arts. 44, 91, 142, 
s. 18, 13 C.L.J. 277. 

Suit to set aside sale by — See LIMITATION 
ACT, 1909, arts. 44, 142, A.W.N. 1888, 152. 

Joint Hindu family—Right of mother to be 
guardian of minor — See LIMITATION ACT, 
1903, acts. 44, 144, 10 O.O. 367. 

* , t t, it;' 

Suit by ward agaiDBt guardian— See LIMIT¬ 
ATION ACT, 1908, art. 62, 56 P.R, 1883. 


Agreement to sell land by guardian of minor 
— Contingent upon leave of Court— See SPECI¬ 
FIC PERFORMANCE. 12 C. 152. 

Contract for benefit of minor—Specific per¬ 
formance — See 8PECIFIC PERFORMANCE, 27 
C. 276. 

See SPECIFIC PERFORMANCE, 22 C. 545. 

Surety for—of a minor’s estate—Release of 
surety— See 8URETY— MISCELLANEOUS, 19 

B. 245. 

‘ Bona fide’ purchase from—Of Hindu widow 
acting oollusively— See VENDOR AND PUR¬ 
CHASER — MISCELLANEOUS, Marsh 313 = 2 
Hay 196. 

See Will—Construction, 28 C. 621, P. 

C. = 28 I,A. 159 = 5 C.W.N. 729. 

-2.—Appointment of Guardians. 

(1)— Act IX of 1861, ss. 1 and 6— Fresh 
application .—The refusal of a previous applica¬ 
tion for the guardianship of a minor, under 
s. 1, Aot IX of 1861, does not preclude a Court 
from entertaining a subsequent application for 
the same purpose. NEHALO v. NAWAL, 1 A. 
428. 
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-2.—Appointment of Goardians— contd. 

(2) — Civ. Pro. Code, 1882, $. 443, appoint- 
ment of guardian during enquiry under — Pro • 
cedure . —On the plea of minority being set up 
by the defendant in a suit, a guardian to repre¬ 
sent him should be appointed for the purposes 
of the enquiry oontemplated by s. 443 of the 
Civ. Pro. Code, 188*2. A peliminary issue 
should be raised, relating to the question of the 
defendant's minority, and such issue ought to 
be tried and adjudicated on in the same way 
in which any other material issue is tried and 
deoided, KASI DOSS v. Kassim 8aIT, 16 M. 
344. 

(3) — Considerations for appointing guardian. 
—A Hindu applied to be declared the guardian 
of his minor girl apod about five years and to 
recover her from her maternal grand parents. 
No serious misconduct was proved against him. 
Held that, under the circumstanoes of this 
case, the applicant was not so entitled. In an 
application of his kind, the welfare of the 
child is the paramount consideration although 
1 regard must also be had to the recognized 
rights of guardianship under the law.’ As a 
matter of fact the texts of the Hindu Law do 
not recognise any absolute rights of guardian¬ 
ship in any one, the sovereign being entrusted 
with the guardianship of all minors and 
entitled to appoint the person as a guardian in 
their interest. (32 B. 50, 33 A, 22, 29 A. 
210, M.W.N. 1911, 365, 21 M,L.J. 195, 16 M. 
L.J. 357, R.) The fact, that owing to the 
minor’s age, it is not possible to consult the 
minor’s wishes, would not enhance the rights 
of the applicant, but it would make it the 
duty of the Court to come to its own conclusion 
as to what would best promote the minor’s 
interests. When the petitioner himself is re¬ 
siding beyond the limits of the jurisdiction of 
the Court and it would not be very easy for the 
Court to control his conduct as guardian, the 
application is one which the Court is not bound 
to grant, unless it is satisfied that it is for the 
welfare of the child that an order should be 
made. T. N. MUTHUVEERAPPA OHETTY v. 
T. R. PONNUSWAMI CHETTY, 10 M L.T. 477. 

(4) — Application for removal of guardian — 
Proof of malversation or misconduct . Applica¬ 
tions for the removal of guardians or parties 
appointed to take charge of the estate of 
minors must be supported by proof of malver¬ 
sation or misconduct, such as would afford 
sufficient ground for removal. RajeSSUREE 
DEBIA V. JOGENDRO NATH ROY, 23 W.R. 
278. 

(5) — Practice of High Court. —Where an 
application, without suit, is made to the High 
Court for the appointment of a guardian for an 
infant’s property and person, the Court Receiv¬ 
er would be appointed Receiver to take oharge 
of the property with power to sell it and invest 
the proceeds in Government paper and the 
matter would be referred to the Judge in 
Chambers for enquiry as to the appointment 
of a proper person as guardian. In the matter 
of BITTAN, 2 C. 857. 


4 
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I (6 )—--High Court Power of Court to appoint 

guardian of person and property of minor — 
Guardian and Ward—Power of guardian to sell 
minor's property .—The High Court possesses the 
power of the Court of Chancery to appoint guard¬ 
ians to infants on a proper case being made out 
whether suoh infants have property or not, 
though its ordinarily not necessary for a Court 
to interfere in cases where there is no property. 
Quotre :—Whether a guardian appointed by the 
Court (except under some particular Act) has 
any authority to sell the property of his ward, 

* unless of course the express sanotion of the 

Court is given. Re Jagannath Ramjj, 19 B. 
96. 

(7) — Duties and powers of guardian—Property 
of minor in hands of Court — Brother's right to 
receive and apply funds .—Where the Court 
has taken the property of a minor into its own 
hands, the guardian appointed by the Court, 
and not the brother, is the right party to reoeive 
and apply the money granted by the Court to 
defray the expenses of the kurnobade and 
marriage of the ward. MONEMOTHONAUTH 

dey v. Onothanauth Dey, 2 Ind. Jur, 
N.S. 24. In court below , Boarke 0 0. 189. 

(8) — Mahomedan Law — Guardianship of 
female minor — Reg. X of 1793, s. 21 and Act XL 
of 1858, s. 27 —Act IX of 1861.—Whatever may 
have been the provisions of the Mahomedan 
Law on the subject, s. 21 of Reg. X of 1793 
and s. 27 of Act XL of 1858 lay it down that a 
person, other than a female, shall in no oase 
be entrusted with the guardianship of a female 
minor. [ Doubted , 11 C. 574 ; D. t 14 C. 615 ; 
R.y U.B.R. 1892—1896, Vol. 11,540.] The 
grandmother of certain female children, whose 
mother had forfeited her right to their guardian¬ 
ship by her marriage with a stranger, was held 
entitled to be appointed guardian to the exclu¬ 
sion of male relatives, notwithstanding that 
the proceeding was under Aot IX of 1861. 
This Act which only regulates the procedure 
in suoh suits must follow the substantive law 
laid by the Regulation and the Aot of 1858. 
FUZEEHUN v. KAJO, 10 C. 15. [ Doubted , 11 
C. 574 ; £>., 14 C. 615 ; R. t U.B.R. 1892- 
1896, Vol. II, 540.] 

(9) — Mahomedan Law—Shiah sect—Female 
minor—Guardianship of the person of—Act IX 
of 1861.— In the 8hiah seot of Mahomedans, 
the father is entitled to the custody of a 
daughter more than seven years old, preferen¬ 
tially to the mother, 10 C. 15, which was 
deoided under s. 27, Aot XL of 1858, and in 
which the father of the minor was dead, has 
no application to a oase in which the father 
olaims the custody of his daughter. LarDBI 

Begum v. Mahomed amir Khan, 14 C. 615. 

(10) —Bengal Minors Act (XL of 1858), ss. 7, 

11— Minor , appointment of guardian to—Bengal 
Civil Courts Act (XII of 1887), ss. 23, 24— 
Proceedings under Bengal Minor's Act (XL of 
1853) transferred to subordinate Judge—Appeal 
from order therein .—Tbe grant of a certificate 
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-2.— Appointment of Guardians— contd. 

of guardianship under the Aot should not 
proaeed upon mere propinquity of relationship, 
and the Court in eaoh case should oonsider the 
circumstances thereof, and should consult the 
interests of the minor. The appointment of a 
guardian of the person of a minor under s. 11, 
and that to manage the property of the minor 
under s. 7, are distinct things and subject to 
different considerations. [Zi.. 4 O.C. 241.] 

The words, “ Bubjeot to the rules applicable to 
like proceedings when disposed of by the 
District Judge’’ in s. 24 of the Bengal Civil 
Courts Aot, include the rules relating to 
appeals, and since an appeal from a District 
Judge would lie to the High Court., therefore 
an appeal from an order of the subordinate 
Judge, when proceedings under the Bengal 
Minora Aot (XL of 1858) have been transferred 
to him under s. 23 (2) ( b) of the former Aot, 
also lies to the High Court and not to the Court 
of the District Judge. SOHNA v. KHALAK 
8INGH, 13 A. 78 = A.W N. 1891, 1. 

(11) — Act XL of 1858— Majority Act (IX of 

1876), s. 3.—The making of au order appointing 
a guardian under Act XL of 1858, and not the 
subsequent taking out of the certificate, is that 
by which a guardian is appointed of the person 
and property of a minor within the meaning of 
s. 8 of the Majority Aot. CHUNEE MUL 
JOHARY v. BROJO NATH ROY CHOWDHRY, 
8 C. 967 = 1* C.L R. 313. [F., 14 C. 55 ; R. t 

13 B. 285, P.L.R. 1900, p. 419; Zhss., 12 C. 
542, 13 C. 219.] 

(12) — Act XL of 1868, appointment of 
guardian under—Period of minority—Majority 
Act, 1^75.—A guardian of a minor under 
Aot XL of 1858 having been once appointed, 
the minor must, by Act IX of 1875, continue 
to be a minor until he reaches the age of 
twenty-one. whether the original guardian 
continues to be his guardian or not. RUDRA 
PROKASH MlSSER v. BHOLA NATH MUKHER- 
JEE, 12 C. 612. [Appr., 21 B. 291 ; Com¬ 
mented on , 17 C. 944, 9 Born. L.R. 495 = 31 B. 
590; Diss., A.W.N. 1891, 118; R. t 17 M. 
251, P.L.R. 1900, p. 419; Rel. on, 13 C.W.N. 
643 = 36 C. 768.] 

(13) — Appointment of guardian under Act XL 

of 1858— Effect upon minor — Issue of certificate. 
—Whenever a person is appointed guardian of 
a minor by an order of Court, upon an applioa 
tion UDder Aot XL of 1858, the minor becomes 
a ward of Court, so as to extend the period of 
his minority to 21 years, notwithstanding that 
the person so appointed guardian may not have 
taken out a oertifioate. GlRISH CHUNDER 
OHOWDHUY v. ABDUL SELAM, 14 C. 33. 
(8 C. 714, 9 O. 901, Diss.', 8 C. 967, F.) [Z?., 

13 B. 285, P.L.R. 1900, p. 419.] 

(14) — Certificate under Act XL of 1658, 
Application for—Inquiry by Collector proceed¬ 
ing — Deferring order of appointment .—A Civil 
Court may defer passsing orders on an applica¬ 
tion for a oertifioate under Aot XL of 1858, 
pending an inquiry by the Collector as to the 

0. IT—55 
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alleged fraud of the manager and the accounts 
and assets of the property. MOHESH CHUNDER 

Sein v. The Collector of Dinagepore, 

16 W.R. 312. 

(15) —Certificate under Act XL of 1858 — 
Guardian's accounts — Guardian's fitness .—A 
Judge may, for sufficient reason, cancel, a 
guardian’s certificate ; but be cannot, on the 
allegation of an applicant for a certificate, 
require a guardian to produce his accounts. 
This can be done only by a regular suit by a 
relative cr friend of the minor. Before appoint¬ 
ing a guardian, the Judge should satisfy himself 
of applicant’s fLnees. RAM PYAL GOOYE v. 
AMRIT LALL KHAMAROO, 9 W.R. 355. 

(16) —Execution of bond by guardian appoint¬ 
ed under Act XL of 1858— No sanction by Court 
—Removal of guardian .—The execution bv a 
guardian appointed under Aot XL of 1858, of 
a bond without an order of the Court is not 
sufficient ground for having him removed from 
office. BRIJENDRO NARAIN ROY v. BUSSUNT 
COOMAR GHOSE, 13 W.R. 300. 

(17) —Certificate of guardianship under Act 

XL of 1859— When authority of guardian 
begins .—Independently of the provisions of s. 6 
of the Court Fees Aot, however, the preparation 
of a certificate under Act XL of 1858 iB Dot a 
purely ministerial aot ; after an order is made 
for its being granted, the grantee must apply 
for it. It is only from the date of the certifi¬ 
cate being actually taken out, aud not from 
the date of the order granting it, that a guardian 
of the person and property of a minor is to be 
considered as appointed under Act XL of 1858. 
8AHAI NAND v. MUNGNIRAM MARWARI, 12 
C, 342. (8 C. 714, 8 C. 957, Piss.) [F., 13 

C. 219.] 

(18) — Act VIII of 1890 (Guardians and Wards 

Act)—Joint Hindu family — Appointment of 
guardian of property of minor .—Under the 
Guardians and Wards Aot, 1890, it is not com¬ 
petent to a Court to appoint a gnardian of the 
property of a minor who is a member of a joint 
Hindu family. JHABBU SINGH v. GANGA 
Bishan, 17 A. 529 = A.W.N. 1883, 119. (19 

B. 309, 19 C. 301, R.) [ Appr ,, 20 A. 400; 

R 6 C.L. J. 383 ; D. % 21 M. 402.] 

(19) —Guardian cannot be appointed to pro¬ 

perty of minor belonging to joint Hindu family . 
—When in the application to be appointed 
guardian it was stated by the intending guar¬ 
dian that be and the intended ward were 
members of a joint and undivided Hindu 
family, and that the ward had no property 
other than his interest in the joint property, it 
was not competent to the Court to appoint a 
guardian of the property of the minor, and the 
application, as far as it affected the property, 
should have been rejected. Bandhu PRASAD 
v.Dhiraji KUAR, 20 A. 400 = A.W.N. 1898. 
94. (17 A. 529, A.W.N. 1896, 30, R.) 

(20) —Act VIII of 1890 (Guardians and Wards 
Act)—Joint Hindu family — Appointment of 
guardian to property of minor*— Ordinarily it is 
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inexpedient that a guardian to the property of 
a minor should be appointed, when the minor, 
being a member of a joint Hindu family, doe 9 
not possess aoy property or any interest in any 
property other than an interest in the joint 
property of the family. GURJA v. MOHER 
SINGH, A.W N. 1896, 30. (A.W.N. 1895, 119, 

R.) [ Appr. % ‘20 A. 400.] 

(21) —Joint Hindu family—Guardian of 

minor member's property cannot be appointed by 
Court •—A Court is not competent to appoint a 
guardian of a minor member’s share in the 
property of a joint Hindu family. The minor’s 
remedy is by partition, and after partition, a 
guardian oan be aDpointed. MURLI DHAR v. 
HARI LAE, 163 P.L.R. 1906. (25 A. 407, F.) 

(22) — Co-parcinary properly—Joint Hindu 
family — Guardian of property of minors. —A 
guardian of the property cannot be appointed 
for a minor whose only proprietary interest is 
as co-paroener with adults in joint family pro¬ 
perty. This principle does not apply where 
all the co-paroeners are minors and a guardian 
ot the prooerty is appointed for the whole 
number. BlNDAJEE v. MATHURABai, 7 Bom. 
L.R 809 = 30 B. 132. 

(23) — Appointment of —Joint family property 
— High Court — Jurisdiction —The High Court 
has, under its general jurisdiction and anart. 
from the Guardians and Wards Act, (VIII of 
1890), power to appoint a guardian of the pro¬ 
perty of a minor who is a member of a joint 
Hindu family and where the miner’s property 
is an undivided share in the family property, 
In re MANIEAB, 3 Bom. L.R. 411 = 25 B. 353. 

(24) —Change of - Of member of joint Hindu 
family .—Where a minor, whose parentp are 
dead, is a member of a joint Hindu family 
consisting of his two cousins and their mother, 
all of whom living in the same house, very 
strong reasons ought to be shown for taking 
him out of his family and placing him with his 
maternal aunt, who is unfit to be appointed as 
a guardian. EABU v. PaRVaTIBAI, 1 Bom. 

L.R. 60. 

(25) — Co-parceners minors—Joint Hindu 
family — Minor co parcener — Guardianship 
ceases when one of the members attains majority. 
—Where a joint Hindu family consists of co- 
paroeners who are all minors, the co-parceners 
forming one group, the Court has jurisdiction 
to appoint a guardian of the property for that 
group as a whole. But when subsequently one 
of that group arrives at the age of majority the 
guardianship of the person so appointed by the 
Court must ceas6 ; and the Court is bound to 
hand over the joint family property to the co¬ 
parcener who has beoome an adult, although 
the other coparceners are minors. RAM- 
CHANDRA V. Krishnarao, 10 Bom. L.R. 279 
= 32 B. 259. 

(26) — Minor belonging to Aliyasanthana 
family .—The principle, that a guardian of the 
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property of an infant,cannot properly be appoint¬ 
ed in respect of tbe infant's interest in the 
property of an undivided Mitakshara family, 
applies to the case of a minor belonging to an 
Aliyasanthana family, were the only right of 
the infant is a right to be maintained in the 
family house. KAJIKAR LAKSHIMI v. MARU- 

Devi, £ M.L.T. 462 = 32 M. 139 = 1 Ind Gas. 
999. (19 C, 301, 35 C. 561, 25 A. 407, F.) 

(27 )—Guardians and Wards Act, 1890, ss, 7 
& 17— Guardian , Appointment of—Guardian of 
minor , fit person to by appointed as—Act XL of 
1858 — Revocation of appointment of guardian — 
Hindu Law —In an appeal from an order of 
tbe District Judge under s. 7, Act VIII of 
1890. appointing B.P. guardian of the property 
of a minor, it was contended firstly, that the 
appointment of a guardian under the Aofc de¬ 
pended entirely upon relationship, and under 
that Aot relatives of the minor could not be 
discarded, even if unfit, in favour of a friend 
who was a fit and proper person, and secondly 
that it would be more agreeable for the 
appellant if some one else was appointed than 
B.P. Held , that the appointment of B.P. as 
guardian of the property of the minor was not 
one not authorised by Act VIII of 1890, merely 
because there happened to be in existence 
guardians indicated by the law to which the 
minor was subject who were williug to act. 8. 
17 of the Act merely enacts in plain and distinct 
terms what was apparently intended but not 
deary expressed by Aot XL of 1858, namely, 
that tbe Court should make a selection consis¬ 
tent with tbe law to which the minor 19 subject, 
provided that the selection is for tbe welfare of 
the minor. Held 1 further, that the Court could 
not revoke an appointment, which appeared to 
be for the welfare of the minor, merely because 
it would be more agreeable for the appellant if 
some one el9e were appointed than B.P, 
BASANTA v. CHEDI LAL, 4 O.C. 241. 

(28) — Guo.) dians ad litem, appointment of — 
C(urt in which litigation is pending, —Guar¬ 
dians ad litem should always be appointed by 
the Court in which the litigation is pending. 
ANONYMOUS, 5 M H.C. App. 8. 

(29) —Guardian ad litem —Act XL of 1858, 
s. 3— Civ . Pro. Code , 1877, s. 443.—If no rela¬ 
tion or friendof the minor can be found who is 
willing to take out a certificate and appear as 
guardian, the Judge should appoint an officer 
of the Court or some respectable nominee of the 
minor. ISSUR CHUNDER GUPTO v. NOBO 
KRISTOGUPTO, 7 C L.R. 407. 

(30) — Suit against minors improperly framed 
—Irregular order appointing guardian ad 
litem— Effect. — Where a suit (intended to be 
brought against some minors) was instituted 
against the defendant as the mother aDd guar¬ 
dian of the minors, and an order was obtained, 
at the time of filiDg the plaint, making her 
guardian for the purposes of the suit, the de¬ 
fendant not being guardian of the person and 
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property under Act XL of 1858. held , the minors 
were no parties to the suit, and the suit should 
be dismissed as against them. Neither the Civ. 
Pro. Code, nor the proviso of s. 3 of Act XL of 
1858 give to a plaintiff the power of instituting a 
suit against a person named by himself as guar¬ 
dian ad litem on behalf of a minor ; nor do they 
give to the Court the power of transforming an 
irregular proceeding into a suit against the 
minor by a mere ex parte order. GURU CHURN 

Chuckerbutty v. Kali Kissen Tagore, 
11 C. 402. [R., 14 C. 754.] 

(81)— Ciu. Pro. Code , 1877, s. 443— Amend¬ 
ing Act XII of 1879— -Suit against minor — No 
administrator appointed for minor's estate under 
Act XX of 1864 — Appointment of guardian ad 
litem for purpose of suit — Power of Court to 
appoint guardian against his will — Costs — 
Appointment by Small Cause Court of guardiayi 
ad litem— Jurisdiction to try suit — Act XV of 
1880, s. 3, cl. ( 6 ).—Where there has not been 
any administrator of the minor’s estate appoint¬ 
ed under Act XX of 1864, there ib no valid objec¬ 
tion to the appointment of a guardian ad litem 
under s. 443 of the Civ. Pro. Code, 1877 (as 
amended by Act XII of 1879) for the purpose of 
defending a suit against the minor. 8 . 2 of Act 
XX of 1864 has not any bearing in the oa 3 e of a 
next friend or guardian ad litem not claiming 
charge of the estate of theminor . (9 B. H.C. 310, R. 
Neither Act XX of 1868 nor Act X of 1877 (as 
amended by Act XII of 1879) empowers any 
Court to appoint, against his or her will, any 
person to be a next friend, iguardian ad litem , 
guardian of the person or administrator of the 
estate, of a minor. (5 B. 310, Note, R .) 8 . 458 

of Act X of 1977 does not, so far as regards 
payment of costs, appear to be properly appli¬ 
cable to any person appointed to act as guard¬ 
ian ad litem without his previous consent. As 
to the question whether a Small Cause Court, 
if it appointed one of its own offioers to be 
guardian ad litem under s. 456 of the Civ. Pro. 
Code, 1877, in a suit against a minor, would 
thereby lose its jurisdiction to try the suit, an 
answer is given by s. 3, cl. ( 6 ) of Act XV of 
1880, the effect of which is to preserve to the 
Court of 8 mall Causes its jurisdiction notwith¬ 
standing such appointment. That enactment, 
viz., Act XV of 1880, s. 3, ol. ( 6 ), supersedes 
the law as laid down in the dooision in Mohun 
Isioar v. Haku Rupa (Civil Re/ereooe No. 10 
of 1874), iD so far only as that decision affects 
officers of the Court appointed under s. 456 of 
Act X of 1877, as amended by Act XII of 1879. 
JADOW MULJI v. CHHAGAN RAICHAND, 5 B. 
306. 

(32)— Guardian ad litem, appointment of , 
how far to be in force—Petition on behalf of 
minor tor change of guardian , duty of Court 
on. —Where a person is appointed guardian of 
a minor for the purposes of a litigation, that 
means he is to be the guardian in the matter 
of such litigation in all its ratifications, and 
1 so long as it subsists, whether in the Court of 
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first instance or in the Court of appeal, unless 
he takes the necessary steps to have himself 
discharged from that position which has been 
put upon him by the Court. But, where a 
petition has been put in on behalf of the ward 
praying in terms for the removal of the guar¬ 
dian once appointed and for the appointment of 
another in his stead, the Court would be bound 
to proceed in accordance with such wish ex¬ 
pressed by the minor, unless it saw that the 
guardian he asked to be newly appointed was 
an undesirable and unsuitable person, and to 
invest with power the person that the minor 
wished to be his guardian. JWALA DEI v. 
PIRBHU, 14 A. 33 = A.W.N. 1891, 192. [R. t 
22 M. 187, 2 A.L.J. 489, 1 N.L.R. 128 ; R., 
5 C.L.J. 434.] 

(33) — Civ. Pro. Code , 1882, s. 582 —Minors— 
Appeal by person other than guardian ad litem. 
—The minor defendants in a suit were repre¬ 
sented in the first Court by the Sheristadar* 
wbo was appointed guardian act litem. A decree 
was passed against them and an appeal wa 9 
filed on their behalf by their mother, without 
any order obtained by her constituting her 
their guardian, and without any previous re¬ 
moval of the former guardian. Held that, as 
a guardian ad litem oontinues as such through 
the subsequent stages of the litigation, the 
appeal presented by the mother could not be 
heard. VENKATA CHANDRASEKHARA RAZ v. 
ALAKARAJAMBA MaHaRANI, 22 M. 187. IF., 
A.W.N. 1899, 203, 1 N.L.R. 128 ; R ., 2 A.L.J. 
489, 5 C L.J. 434.] 

(34) — Minors Act (XX of 1864)— Nazir ap¬ 
pointed guardian of minor's estate—Officer of 
Government —Bombay Civil Courts Act (XIV 
of 1869), s. 32. —The only officers of Government 
whom Act XX of 1864 contemplates as guar¬ 
dians of the estate of a minor in their official 
oapacity, are the Collector of the District and the 
public curator appointed, as suoh, under Act 
XIX of 1841. Consequently the mere fact 
that the Nazir was appointed, under Act XX of 
1964, administrator to the estate of certain 
infant defendants in a suit, does not deprive 
the Court of jurisdiction to entertain the suit 
or to execute its decree. Qucere. —Whether, 
upon an application for execution of a decree, an 
objection, apparent on the face of the record, 
to the jurisdiction of the Court which made 
the decree, can be entertained. MOHAN 
Ishwar V. Haku Rupa. 4 B. 638. [R 5 b 
306, 14 C.P.L.R. 92.] 

(35) — Act XIV of 1869 (Bombay Civil Courts ), 
s. 32— Collector in-charge of minors estate—Act 
NX of 1864— Officer of Government. —On the 
objection taken in special appeal in this case, 
that, as the suit was against the Collector in 
his offioial oapacity as an administrator, the 
suit should have been brought in the District 
Court and not in a Subordinate Judge’s Court 
aDd that the proceedings in the lower Courts 
should be set aside for want of jurisdiction, the 
High Court held that the Colleotor, as ad¬ 
ministrator of the minor’s estate being an 
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officer of Government within the meaning of 
e. 32 of Act XIV of 1869, the Subordinate Judge 
had no jurisdiction to entertain the suit, and 
direoted the return of the plaint to the plaintiff 
for presentation in the District Court. BHA- 
SEARRav V. GUROPA, 4 B. 642, Note, 1. [F. t 
4 B. 638.] 

(36)— Nazir ofXIourt as administrator of minor 
estate under Act XX of 1864, suit against, main¬ 
tainable only in District Court. —On appeal to 
the High Court, in this case, preferred by the 
Nazir of the District Court as administrator of 
the minor defendant’s estate under Act XX of 
1864, allowing the objection taken by him to 
the jurisdiction of the Subordinate Court where¬ 
in the suit was filed, the High Court annulled 
the proceedings of the lower Court 3 and ordered 
the return of the plaint for presentation to the [ 
proper Court. VaSUDEV VISHNU DlKSHIT v. 
NA R a IN JAGANNADH DlKSHIT, 4 B. 642. 
Note 2 . [£., 4 B. 638.] 

(37) — Nazir appointed guardian ad litem, 
jurisdiction of Court to proceed with suit. — A 
subordinate Judge, who has, under the provi¬ 
sions of a. 456 of the Civ. Pro. Code, 1877, 
appointed the Nazir or any other officer of his 
Court to act as guardian for the suit of a minor 
defendant, could not have jurisdiction to hear 
the suit and pass a decree against that officer as 
guardian ad litem of the minor defendant. 
TRIMBAE NIMBAJI BHASE v. SHIVRAM, 4 B. 
843, Note. [£., 4 B. 638.] 

(38) — Civ. Pro, Code, 1882, s. 458 — Suit 

against minor—Appointment of Nazir as 
guardian ad litem — Court's power to order 
deposit of fees by plaintiff for enabling Nazir to 
communicate with natural guard\a>i. —There is 
no power in the Court to order the plaintiff to 
pay a fee for the purpose of enabling the Nazir, 
who has been appointed guardian ad litem , to 
put himself in communication with the natural 
guardians and other friends of the minor, but 
the Court may well and indeed ought to refuse 
to go on with the suit if it should be of opinion 
that the Nazir has been unavoidably prevented 
from making himself acquainted with the case 
against the minor. NABAYANDAS RAMDAS v. 
SaHEB HUSEIN, 12 B. 558. [R., 22 M. 314, 

28 B. 626.] 

(39) — Minor’s Act (XX of 1864) — Certificate 
of administration — Minor defendant. —An order, 
under Act XX of 1864, for the issue of a 
certificate of administration to any particular 
individual, ought not to be made until it is 
ascertained whether that individual is willing 
to take it. Whether the order for the issue of 
the certificate was made on default of the 
mother of the infant to appear and show cause 
why the certificate should not be issued to her, 
held, that such default in appearance ought not 
to be acoepted as an assent to the issuing of the 
certificate to the non-appearing party ; and that 
if no relative or friend is found who is willing to 
take out a certificate, the District Judge would 

* be under the neoessity of naming some officer 


of his Court or some respeotable nominee of the 
suing creditor of the minor. BABAJI v. 
MARUTI, 5 B. 310. [R. t 5 B. 306, 13 B. 656.] 

(40) — Guardian ad litem— Appointment by 
Court .—It is open to a Court to appoint any 
competent person as guardian ad litem , provided 
that there is no antagonism between his interest 
and that of the minors in the Bubject-matter of 
the suit. SUBRAMANYA PANDYA CHOEEA 
TALAVAR V. SIVASUBRAMANYA PlLLAI, 17 M. 
316 = 4 M.L.J. 152. 

(41) — S. 443 *— Civ. Fro . Cede, 1882 — 

Guardian ad litem— Procedure — Appoinment 
of guardian ad litem invalid — Effect of 
invalidity on decree passed against minor de¬ 
fendant. — The provisions of s. 443 as to the 
appointment of a guardian ad litem for a minor 
defendant are imperative, and where those 
provisions are not substantially complied with, 
the minor is not properly represented aud any 
decree which may be passed against him is a 
nullity. HANUMAN PRASAD v MUHaMMBD 
ISHAQ. A.W.N. 1905, 229 = 2 A.L.J. 615 = 28 A. 
137. [D., 28 A. 416 = 3 A.L.J. 187 = A.W.N. 

1906, 73 ; R., 5 C.L.J. 434.] 

(42) — Civ. Pro. Code , s. 444 —Ditty of Court 
as regards appointment of a guardian ad litem. 
—Where the defendant or respondent to a suit 
or appeal is a minor, it is the duty of the Court 
not only to appoint a guardian, but to satisfy 
itself that the proposed guardian, is a fit and 
proper person to represent the minor, to put in 
a proper defence and generally to act in the 
interests of the minor. The duty of the Court 
is not a mere matter of form, RAMACHANDRA 

Das v. Joti Prasad. A.W.N. 1907, 225 = 29 
A. 675. (30 I.A. 382, D.) 


(43)—Guardian Ad litem appointed by Court- 
Appointment continues until revoked—Duty of do 
minor --Inference from natural father's declining 
to appeal. —A guardian ad li'em, appointed as a 
fit and proper person by the Court, continues as 
guardian so long as the lis subsists whether in 
the Court of first instance or in the Court of 
appeal, unless and until the appointment is 
revoked by the Court. A guardian may quite 
do his duty to the minor by not filing an appeal, 
and the inference to be drawn from natural 
father who is also guardian ad litem , declining 
to file an appeal is that the guardian ad litem 
does not think it advisable in the interest of 
the minor to carry on the litigation any forther. 
In .he matter of the application of 8UKHDEO 
RAI, 2 A.L.J. 489. (14 A. 35, 12 M. 187, R.) 


44 )— Appointment of— Ad litem enures for 
whole of the lis till revoked by Court — 
moral of guardian , application for . to be made 
next friend. —Where a guardian ad Utem has 
se been appointed, his appointment enures 
the whole of the lis in the course of which 
las been made unless and until it is revoked 
the Court. (14 A. 35, 22 M. 187. F.) An 
jlication for the removal of a guardian should 
made on behalf of the minor by some person 
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* 

named as next friend or guardian prohac vice . 
Mt. KISNI v. GHULAJI TELI, 1 N.L.R. 128. 

(15) — Minor , Proper representation of~ 
Guardian ad litem, prcpriety of the appointment 
of the person who executed the mortgage deed 
which was the subject of suit—Decree or order 
made against minor. —The general rule is that, 
if a minor is properly represented by a next 
friend or guardian ad litem and there i 9 no 
fraud or collusion on the part of the next friend 
or guardian or of the opposite party, and the 
next friend or guardian is not guilty of gross 
negligence, a minor is as much bound by the 
decree or order made in the suit, whether it 
was made for his benefit or not, as if he were of 
full age. Where the person appointed guardian 
ad litem of the present plaintiff in a previous 
litigation was net only his certificated guardian, 
hut also his father and natural guardian who 
had the power to mortgage the plaintiff’s pro¬ 
perty for his benefit, held, that the plaintiff 
was properly represented, notwithstanding the 
fact that the aforesaid guardian ad litem was 
the person who had on behalf of the minor 
exeouted the mortgage-deed which was the sub- 
jeot of suit. Madari v. HAR DAYAL, 13 O.C. 
198 = 7 Ind. Gas. 538. 

(46) —Nazir as guardian—Powers of Court to 
relieve him. —There is nothiug that compels 
the Court to retain as guardian one of its 
officers, where the circumstance* of the case 
make it clear that the interest of the minor 
will be thereby imperilled and the Court has 
power to relievo a Nazir, who find?, no funds 
for the purpose of conducting adequately the 
defence of the minor GOPIBAL v. AGARSINGJI, 
6 Bora. L.R, S44 = 28 B. 626. 

(47) — Absence of formal order appointing 

guardian al litem— Effect on suit. —The want of 
a formal order appointing a guardian ad litem 
is not fatal to a suit when it appears on the lace 
of the proceedings that the Court has sanctioned 
the appointment. SYED YASIN v. Mt. GODHI 
Bai, 9 C.P.L R, 50. (14 C. 204, F.\ 13 M. 460, 

R-) 

(48) — Appointment of Tahsildar as guardian— 
Legality of s. 12 of Act XL of 1858.—A Civil 
Court has no power to appoint an offioial virtute 
officii) as manager of a minor’s property exoept 
under the provisions of s. 12 of Act XL of 1858. 
Mussammat PAREMON v. HlRA, 124 P.R. 
1889. 

(49) — Appointment—Applicability of Act IX 
€>/ 1861 to European British subjects. —Under 
Act IX of 1861, the Punjab Court had jurisdic¬ 
tion as to the appointment of guardians, but 
the Act did not apply to European British sub- 

jeotB. In re Twitchen, 23 P.R. 1867. [JR., 

146 P.R. 1888.] 

(50) — Court fixing a date lor appointment of 
guardian — Non-appearance of plaintiff or his 
pleader—Suit dismissed for non-prosecution — 
Application for restoration rejected—Dismissal 


Guardian —oontinued. 

-2.—Appointment of Gaardiani— contd. 

• « r »$9'1 pP* 

of suit improper .—Where the Court granted 
time to the plaintiff to decide what course to 
take in the matter of appointing a guardian for 
a oertain minor, and on the date fixed for thi3 
purpose neither the plaintiff nor his pleader ap¬ 
peared in Court, whereupon the Court dis¬ 
missed the suit for want of prosecution, and 
the plaintiff’s application filed on the same day 
asking that the case might be re-admitted was 
rejected as not showing sufficient oause therefor. 
Held, that the Court had acted improperly in 
dismissing the whole suit, as the only matter 
before it was the appointment of a guardian. 
Debi SAHAI v. Saraswati, 8 A.L.J. 612. 

(51) — Guardianship of rninor — Fitness — Re¬ 
lationship — Interest in welfare. —The main 
question for the Court to determine iD appoint¬ 
ing a guardian for a minoc under the Guardians 
and Wards Act of 1890 is, what is for the wel¬ 
fare of the minor. Other things being equal, 
Dearness of relationship is a test of the interest 
in the welfare of the minor likely to be evinced. 
Musst. Bhikuo KOER v. MUSST. CHAAIELA, 
KOER, 2 C.W.N. 191. 

(52) — One relative appointed guardian — An¬ 
other petitioning to be appointed in preference 
— Referred to a fresh petition —Res judicata— 
Principles guiding the Court in appointing 
guardians. — Where V. the paternal graDd unole 
of the minor, had already been appointed 
guardian, and E, his paternal grand mother, 
applied to be appointed in preference, but she 
was referred to a fresh petition. Held , that 
ber olaim was not res judicata by reason of the 
prior order. Assuming that the paternal grand¬ 
uncle had a preference over the father’s mother, 
it is not the only consideration by which the 
Court ig guided in oonsidenrg the question of 
the appointment of a guardian. The Court 
has a direction to appoint a person other than 
the party who. on the ground of relationship, 
may have a prior olaim. VENKATASAN CHETTI 
v. ETHIRAJAMMAH, 5 M.L.T. 208. 

(53) —Guardians and Wards Act (Act VIII of 
1890, s. 7)— Hindu mother , whether can appobit 
under Will a guardian for minor son. —A Hindu 
mother has no authority to appoint a guardian 
for her minor son by means of her Will. So, 
where an application has been made under 
the Guardians and Wards Act for the appoint¬ 
ment of a guardian for such minor son, the 
appointment of a guardian made previously by 
means of the Will not being such an appoint¬ 
ment as would come within s. 7, cl. 3 of the 
Aot, it is the duty of the Court to enquire 
under e. 7 as to the necessity for the appoint¬ 
ment of a guardian, and, if necessary, to appoint 
a fit and proper person as guardian. VENKAYYA 
Garu v. VRNKATA NABASIMHULU, 21 M. 401 
= 8 M.L.J. 112. 

(54) —Remarriage of Hindu widow — Guar¬ 
dianship of children of deceased husband—Act 
XV of 1853, s . 3.—When a Hindu widow re¬ 
marries, if no provision has been made for tho 

• » 
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guardianship of her deceased husband’s child, 
who has property of his own sufficient for his 
supporc and education during his minority, 
suoh child should ordinarily be regarded by the 
Court as a child “ who has neither father nor 
mother ” within the meaning of s. 3 of Act XV 
of 1856. In such a oase, a proper male relative 
of the deceased father would presumably be 
the ohild’s guardian in preference to his re¬ 
married mother ; and the Court’s power to 
appoint him, which is no doubt discretionary, 
should ordinarily bs exercised, falling good 
cause shown to the contrary. KHUSHALI v. 

rani, 4 A. 195-A.W.N. 1882, 5. [7?., 24 B. 

89.] 

(55) CL 17, Letters Patent—Ss. 4, 7 , 9 , Act 
v HI of 1890 {Guai dxans and Wards) — Appoint¬ 
ment of guardian outside ju?‘isdiction—High 
Court s juris diction. — The High Court has no 
power either under cl. 17 of the Charter or under 
Act VIII of 1890, to appoint, in a summary pro¬ 
ceeding, a guardian of the person or property 
of a ward, not a European British subject, 
living outside its original jurisdiction, where 
there is a testamentary guardian in existence 
and no application or suit has been filed to 
remove him. In the matter of 8RISH CHUNDER 

Singh, 21 c. 206 . 

(56) — Application for appointment as guar¬ 
dian of minor children — One of the minors resi¬ 
dent in Lngland—High Court's jurisdiction — 
One of the three minor children on behalf of 
whom the petitioner in this oase applied to be 
appointed guardian, happened to live in, and 
was described in the petition as residing at 
Ealing, near London, the other two residing at 
Poona where the petitioner was living, and, on 
the question arising whether the High Court 
at Bombay had jurisdiction to entertain the 
application, it was held that it was competent 
to the High Court to make the order prayed for. 
The jurisdiction of the High Court depends on 
the Supreme Court Charter, ss. 41 and 42, 
the powers under which sections have been 
continued to the High Court by Stat. 24 and 
25, Viet., o. 124, s. 9. The High Court has 
the same powers in matters relating to infants 
that the Court of Chanoerv had over the whole 
Presidency of Bombay, and the power to 
appoint a guardian for an infant residing abroad 
was among such powers of the Court of Chan¬ 
cery. In re THE ESTATE OF H. G. MEAKIN, 
21 B. 137. 

(57) —S. 14, Act VIII of 1890, Scopes cf— Pro¬ 
ceedings relating to appointment of guardian in 
High Court and District Court—References and 
reports to the High Court — Rule 3, ch. II, 
Rules of High Courts appellate side . — 

S. 14, Act VIII of 1890, is inapplicable to the 
High Courts in the exercise of their original 
jurisdiction. When proceedings for appoint¬ 
ment of a guardian have been taken on the 
Original Side of the High Court and also in a 
Distriot Court, the section does not apply. 


I G u&rdi&n— continued. 
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There is no power, either in a Division Bench 
of the Appellate Side of the High Court, or in 
the Chief Justice, to stay suoh proceedings 
before the Original Side. The “ report'* 

mentioned in cl. (2) of the seotion does not 4 
mean a judicial reference ; it indicates a purely 
ministerial act. Rule 3, Ch. II, Rules of 
the High Court, Appellate Side, deals with only 
such references as are to be heard and deter¬ 
mined judicially, whereas under s. 14, all that 
the Distriot Judge has to do is to report the 
oase and not refer it. Per Ameer Alt , J .— 
The Original Side of the Court is an integral 
part of the High Court. It is not subordinate 
to any other part of tbe same Court. FAKA- 

ruddin Mahomed Chowdhry v. g. L. 
Garth 26 C. 133-3 C.W.N. 91. [R , 9 C W. 

N. 797.J 

(58)— Civ. Pro. Code (Act XIV of 1882), 
ss. 244, 457— ‘ Party," means party duly repre¬ 
sented Minor represented by married woman 
or person with adverse interest as guardian ad 
litem if bound by decree — Appointment of 
married woman Qiiardian cf person under 
Guardians and Wards Act (7/77 of 1890), s. 53 . 
if removes disqualification — Construction of 
statutes 8 . 244, Civ. Prc. Code, 1882, applied 
to questions arising between parties to the suit 
in whioh the decree was passed, that is to say 
between parties who had been properly made 
parties in accordance with the provisions of tbe 
Code. Where deorees, were passed against a 
minor, represented in the proceedings either by 
a married sister or an uncle whose interest was 
adverse to the minor’s, held that the minor was 
never a party to any of these suits in the proper 
sense of the term, and a suit on her behalf, for 
a declaration that tbe decrees and sales in 
execution thereof were invalid as against her, 
was maintainable. A married woman was 
disqualified by s. 457 of the Code from being 
appointed a guardian ad litem on behalf 
of a minor. The fact of her having been 
appointed tbe guardian of the person of the 
minor under s. 53 of the Guardians and Wards 
Act of 1890, did not remove the disqualification. 

The later enactment left s. 457, Civ. Fro. Cede, 
untouched, the effect of the two statutes read 
together being, that a guardian of the person 
of a minor, if properly qualified, might be pre¬ 
ferred as guardian in the suit. MUSSAMMAT 

Rashid-un-nisa v. Muhammad ismaid 
Khan, 13 C W.N- 1182, P.C.-10 C.L.J. 318 = 

6 A.L.J. 822 = 11 Bom. L.R. 1229 = 6 M.L.T, 
279=19 M.L.J. 631. 

Remarriage of widow—Her right to guardian- ' 
ship of minor ohildren— See ACT XV OF 1856, 
s. 3, 10 M.L.J. 309. 

Divorce suit by Pausi husband—Minority of 
wife—Appointment of guardian—Procedure— 

See ACT XV OF 1865, s. 30. 18 B. 366. 

See Res Judicata—Parties, 66 P.R. 1873 C 

Contract for purchase of immoveable property 
by guardian or manager—Want of mutuality— 
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Position and powers of guardian and manager 
if similar—See 8PECIFIC PERFORMANCE, 16 
C.W.N. 74, P.C. 

(1 ).—Guardian and Ward—Appointment by 
Civil Court—Liability to renatr accounts— 
Barred debts — Discharge--Liability cf guardian 
—Production of false documents. —Ail guardians 
appointed by the Civil Courts are required by 
law to render accounts of the estate, annually. 
A guardian discharging certain debts barred by 
limitation is not necessarily liable to aooount 
for sums so paid. The production of a false deed 
by a guardian in support of certain payments 
made by him cannot be considered as a good 
ground for decreeing the sum covered by the 
deed, if the payment of the money be established 
by other evidence to the satisfaction of the 
Court trying the cage. CHOWDHRY CHUTTAR- 

sal Singh v. The Government, 3 W.R. 57. 


may be passed without determining the liability 
of each. A widow defending a suit as guardian 
of her minor son oannot be made liable in her 
own persoD as well as representing her husband’s 
heirs. BROJO MOHUN MOJOOMDAR v. 
ROODRONATH SURMAH MOJOOMDAR, 15 

W.R. 192. lExph, 24 W.R. 264.] 

(7)— Suit by mother on behalf of minor son 
for recovery of minor's snare from Manager — 
Malversation — Guardian—Belief by Court .— 
The only ground upon which a mother can 
maintain a suit on behalf of her minor son to 
recover from her step-son, the managing mem¬ 
ber of the family, the minor’s share in the 
family property, is that of malversation. The 
Court may relieve the minor from the guardian¬ 
ship of his st6p-brother and appoint a new 
guardian, if a case requiring relief is made out. 
ALIMELAMMAL V. ARUNACHELLAM PlLLAI, 

3 M.H.C. 69. 


(2)— Act IX of 1861— Testamentary guardian ; 
— Application to remove ward for purpose of edu- \ 
cation—Maintainability of application.— A testa- ! 
mentary guardian applied to the District Court 
for permission to remove bis wards for the pur¬ 
pose of having them educated. Held that, as 
the guardian derived his authority from the 
Will of the minor’s father, and did not come 
within the meaning of the Regulations and Acts 
previous to Act IX of 1861, he could not thus 
apply to the District Court. SREE SESHADRY 
AlYANGAR v, PERIA NATCHIaR, 8 M.H.C. 94. 


(8)— Mortgage—Decree agoinsl minor—Suit 
improperly constituted—Suit by lawful guardian - 
— A uecree against a minor and nis property 
represented by his uncle without any legal 
authority to defend or protect the minor’s in¬ 
terests as his guardian, is wholly without effect 
against the minor and bis estate, and the lawful 
guardian of the minor is entitled to set aside 
such decree (though obtained without fraud or 
collusion). MUSSUMAT KHOOSHALO v. SUB- 
SOOKH, 1 Agra 175. 


(3) —Injuries dene to minor son — Damages — 
Guardian's right of suit .— A suit for damages 
for personal injuries received by the son can be 
maintained by a father as guardian of bi9 
minor son. MODHOO 800DUN v. KAEMOLLAH 

Biswas, 9 W.R, 327. 

(4) —Liability ot guardians—Retaining at¬ 
torney lor minor—Liability of minor for costs — 
Privity of contract. — If a guardian or next 
friend of an infant retain an attorney to act for 
the infant no contract is created between tbe 
attorney and the infant upon which the attorney 
can sue tbe infant for oosts. RADHA NATH 
BHOSE v. 8UTTOPROSONO GHOSE, 2 Ind. 
Jur. N.S., 269. 

(5) — Minor's education — S. 12, Act XL of 
1858— Power of Collector—Jurisdiction of Civil 
Courts — Held that, so long as tbe certificate 
granted to the Collector under s. 12, Act XL of 
1858, was not recalled, the Collector acting as 
Court of Wards had power to make arrange¬ 
ments for the education of the minor and was 
not so far amenable to the jurisdiction of the 
Civil Courts. RAMENDRO BHUTTACHARJEE 

v. the Collector of rajshahye, 14 W. 

R. 113. 

(6) —Suit against heirs inheriting equally — 
Joint-decree — Widow defending minor son’s suit 
as guardian—Personal liability .— In a suit 
against heirs inheriting equally, a joint decree 


(9&10)— Reasonable aclof guardian—Binding 
nature—Payment to guardian before grant of 
certificate.—Tbe act of a guardian is binding 
on the minor unless it be proved that it was an 
unreasonable one. Tbe payment by the debtor 
to the guardian before any certificate is obtained 
is not an invalid payment. MOTEE RAM 

Sahoo v. nawab Khuleel-ool-Lah, 2 
Agra 338. 

(H) — Manager—Family property — Aliena¬ 
tion by Hindu widow — Bom. Act XX cf 1864, 
Alienations for family purpose of the ancestral 
estate by a Hindu widow (the mother of a minor 
son), though not appointed an administratrix 
under Act XX of 1664, are valid as made by a de 
facto manager. BaI AMRIT v. BAlMANIK, 12 
B.H.C. 179. [Appr.y 14 B. 562 ; R. t 2 B. 573, 
12 B. 686.] 

(12) —De facto guardians, Powers of. — A de- 
facto guardian has net larger powers than one 
appointed under Act XL of 1858, and is, there¬ 
fore, not competent to grant a lease for ten 
years without an order of Court previously 
obtained. KHETTUR NATH DOSB v. RAM 
J/DOO BHUTTACHARJEE, 24 W.R. 49. 

(13) — Hindu Law — Power of de facto mana¬ 
ger to sell ward's property—Power to sell and 
power to mortgage, distinction between .—A de- 
facto guardian ot a Hindu minor is empowered 
to sell the ward’s property for legal necessity 
and for the minor’s benefit. (6 M.I.A, 412, It, 
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oil’ht ^• LR ' 2 °0 No distinction in principle 
nf “ be d . raw P bet ween the power of a Manager 

to seii ,D « an - t 8 esUte t0 mortgage and his power 

the inJ°f. ,a 80me cases selling a portion of 
_ ® ,nfant 3 estate for paying off existing mort- 

fi, g may be more beneficial than mortgaging 

?* “““ »* a b'gh rate of interest. Moha- 

SM « n w£ U1, v. NAPUR MONDUL, 26 C. 
820= 3 C.W.N. 770. (10 W.R. 106. 4 C. 929, 


iul}^~; Alte ? a } wn by de fact ° Quardian- 
■Necessity, a deed of sale (where full consider 

at on is paid) executed by a men,her of t 

inda family, acting de facto as the guardiar 

of hie minor brothers, is not invalid by reasons 

of the father being alive at the time. Where 

a guardian sells part of an estate, and applies 

e purchase money to the expenses incurred in 

a suit undertaken and found, in fact, to be for 

the benefit of the whole property, the sale is 

I al,d v Ganga Prasad v. Phood Singh 
8?o B ] L * R ' 368 ' Note = 15 W - r - 106. (fl., 26 o! 

U5)—Mortgage of minor's p-operly bv mother 

i oio Uardta>l de faoto * Powers of—Act XL of 

lftso S ‘ 18 ~ Slno ° the passing of Aot XL of 
leas, no greater powers can be exercised by a 

, facto guardian, who has not legally com¬ 
pleted nis right to manage a minor’s estate, 
than can bo exercised by a guardian duly 

» nder < ha ‘ Act. [AV F., 3 A. 535 ; 
l7 .f‘ 890 = 5 Bom. L.R. 301J. There is uo 
authority for saying that one person may 
borrow money on behalf of another and give a 

bond in that other’s name, when that other is 
wnclly inoompetent to contract for himself. 
If a contract is to be made by one to bind 
another, who cannot bind himself, it can only 
be under some express authority of law and 
such authority is not to be found in s. 18 of 
that Aot, (10 B.L.R. 364 = 19 W.R. 164, 15 B. 
L.R. 350, 2 C. 283, 6 M.I.A. 393, F.) f N.B.— 
But see 4 C. 76, which decides that the mother 
and guardian of a Hindu minor, though not 
a guardian appointed under Act XL of 1858, 
when acting bona fide , and under the pressure 
of necessity, may sell hi 3 real estate to pay 
ancestral debts and to provide for the main¬ 
tenance of the minor. [ABHASSI BEGUM v. 

2CL A R ANEE Rajroop Koonwar, 4 C. 33 = 
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XVIII of 1884 does not lie, even where the 

ttaT^ appellate Court has erred in Jaw. 
UMAR Hayat V. DEVI Das, 5 P.W.R. 1910== 
5 Ind. Cas. 590. 

(17 ) —Guardian and ward—Alienation by 
natural and de facto guardian—Alienation for 
cgal necessity—Acquiescence of testamentary 

guardian Validity of alienation —An aliena- 
ma ^ k® validly made by a de facto guardian. 
Where a natural and de facto guardian of a 
minor made an alienation of the minor’s pro¬ 
perty for necessary purpose, the alienation was 
i not invalid merely because there w^s a testa¬ 
mentary guardian appointed by the Will of the 
minor’s father, especially where the latter had 
acquiesced in the alienation. ARUNACHALA 
REDDI v. CHIDAMBARA Reddi, 13 M.L.J. 

£ C%J . 

(IS)- Alienation by de facto guardian — 
Minority of husband of minor Hindu wife — 
Legal necessity Income of proqoerty not suffici¬ 
ent to meet necessity —Alienation if valid.— 
The acts of a ae facto guardian in alienating 
the estate of a minor married Hindu female, 
during the minority of her legal guardian the 
husband, will be valid, if a necessity for the 
money sought to be raised i8 established, as 
for instance, that it is wanted for repairp, and 
if the income of the property be not sufficient 
to provide the requisite funds. ADBAR CHAN¬ 
DRA DUTT v. KlRITIBASH BAIRaGEE, 6 Ind, 
Cas. 638 = 12 C.LJ. 586. (10 C. 823, F.) 

(19) —De facto guardian — Purchase . — A 
nerson purchasing property from the de facto 
guardian of a minor, who has at the date of the 
sale also a certificated guardian appointed by 
t he Court, cannot, on the sale being set aside, 
claim refund of purchase money from the 
minor. Nathu v. BALWANTRAO, 5 Bora. L. 

R. 301 = 27 B. 390. 

(20) — Agreement by on behalf of minor.— If a 
de facto or actual guardian has euterea, into an 
agreement on behalf of the minor, and it is 
shown to have been for the minor’s benefit, a 
Court of Equity will hesitate to disturb it ; but 
if the agreement is not shown to have been for 
the benefit of the minor the Court will certain¬ 
ly refrain from giving effect to it. A MIR BIB I 

v. Abdul Latif, 3 Bom. L.R. 658. 


(16) Minor—Money borrowed by de faoto 

minor's benefit—Liability of the 
minor—Equity—Punjab Courts Act (XVIII of 
1884), s. 70 (a). — Held, that money borrowed 
by the de facto guardian or agent of a minor 
for the minor’s benefit, as, for instance, to 
pay the Government Revenue for whioh the 
minor is liable as lambardar, is legally recover¬ 
able from the minor’s estate, although he is 
not personally liable therefor. The High Court 
is not justified to interfere on revision where 
substantial justice is done to the parties. In 
auch a case, revision under s. 70 (a) of Aot 


(21 )—Hindu widow guardian of son's widow 
—Alienation by natural guardian —Minor's 
Act—Alienated property to be made over to ward. 
—A Hindu widow is the proper guardian of her 
deceased son’s widow in the absence of any 
person claiming a preferential title to sucoeed 
to the estate of the latter. An alienation, by 
the natural guardian, of a ward’p immoveable 
estate made without having obtained a certifi¬ 
cate under the Minor’s Act is invalid. The 
Court, while declaring such an alienation 
invalid, will, under special oircumstances, order 
the ward to re-pay the amount of the purohase 
I money paid to the guardian, before setting 
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aside the sale and directing the alienated pro¬ 
perty to be made over to the ward. BAI KESAR 
v. BAI GANGA, 8 B.H.C. A.G., 31. [Appr., 6 
A. 417 ; F., 3 B. 234 16 C. 584 ; R. t 12 B.H. 
C. 79, 281, 5 B. 2, 15 B. 259.] 

(22) — Suit by minor to recover property sold 
by guardian—Benefit acquired to be refunded . 
—Where in a suit to recover property sold by 
plaintiff’s guardian during plaintiff's minority, 
defendants fail to show a good title, but the 
purchase was applied in any way to the minors 
benefit, the latter is not inticled to a decree for 
immediate possession without refunding the 
said moDey with interest, a set-off being allowed 
for net rents and profits for the time of the 
defendant’s possession. MUTHOORA DOSS v. 

Kanoo Beharee Singh, 21 W R. 287. 

(23) — Special appeal — Compromise affecting 
immoveable property—Guardian of minor under 
certificate—Consent of Court granting certi¬ 
ficate. — Before accepting a compromise affecting 
rights in immoveable property filed by a guar¬ 
dian appearing under a certificate on behalf of 
a minor, the High Court requires the certificate- 
holder to procure the consent of the Court, by 
which the certificate was granted, to the filing 
of the compromise. SHEONUNDUN SINGH v. 
Hussumat Kahsa KOOER, 6 N.W P. 179. 

(24) — Pledge by guardian. — It is irregular for 
a guardian to pledge the property of a minor 
without obtaining tba sanction of the Court. 
But the irregularity ought not to prevail when 
the mortgage-fcransaotion was a proper one. and 
there was subsequently a decree in a suit in 
which the minor was represented under which 
the property wag sold. SREEMUTTY AHFU- 
TOONNISSA v. GOLUCK CHUNDER SEN, 22 
W R. 77. 

(25) — Act XL of 1858. s. 18— Mortgage of j 
property by guardian ivithout obtaining sanc¬ 
tion .— The father of the plaintiff and his two 
brothers executed a mortgage, and after the 
death of the father, the obligee obtained a 
decree on tho bood. One of the brothers of the 
plaintiff (who was a minor) had obtained a 
certificate of guardianship to their brother’s 
estate, and in order to save tho mortgaged 
property from sale, the brothers, on behalf of 
•themselves and of the minor, executed a mort¬ 
gage of other property, and with the money 
raised thereon, saved tho property from s^le. 
The mortgagee under this second mortgage 
obtained a decree and in execution sold the 
properties covered thereby. The plaintiff now 
sued through bis mother, who had been appoint, 
ed guardian in the place of his brother. It 
appeared that no sanotion had been obtained 
from the Court to the mortgage executed by 
the brothers. Held that, inasmuch as the 
mortgage transaction was a proper one, and as 
there was a decree iD a suit in whioh the minor 
was represented, under whioh the property had 
been sold, the objection on tho ground that the 
sanotion of the Court under e. 18, Act XL of 

C. IV— 56 
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1858 had not been obtained before the property 


was mortgaged, ought not to prevail. TIL 
KOER v. Roy ANUND KISHORE, 10 C.L.R. 547. 
(22 W.R. 77, F.) 


126)— Minor — Act done by quardian turning 
cutto disadvantage of minor -Effect-Relinquish¬ 
ment of jote by guardian—Obiter .—The mere 
faot of an aot done by a guardian for a minor 
turning out to the disadvantage of the minor, 
is not a sufficient reason for declaring suoh act 
to be null and void. If the aot were one whioh 
at the time it was done appeared to be for the 
interest of the minor and was done in good 
faith, but the result was injurious to the minor 
suoh result would not be a sufficient ground for 
setting aside the act of the guardian as invalid. 
— Per Loch , J. In a suit for recovery of posses¬ 
sion of an hereditary jote of whioh the plaintiff 
alleged that he had been dispossessed by the 
defendant during bis minority, the defendant 
contended that the relinquishment was by the 
plaintiff’s grandmother and guardian. The 
lower Court deoided on. the merits against the 
plaintiff. The High Court, on special appeal, 
held that, as it was not shown that the relin¬ 
quishment was for the benefit of the minor, the 
decree must be reversed. On review , Loch , J., 
held that the judgment of the High Court, on 
special appeal, must be reversed as being ultra 
vires as it went beyond the record when it de¬ 
termined that, as the resignation of the jote by 
the grandmother of the minor was not for the 
minor’s benefit, suoh resignation was of no 
ffiroe. Per Glover, J —The oonolusion of the 
High Court, on special appeal was justified. 
The case, if it be thought worth while, might 
be remanded to the Judge to find the faot, 
whether or not the relinquishmeut by the 
guardian was made in good faith for the in¬ 
terest of the minor. MATHURANATH DUTT 

v. Kedar Nath Mookerji, 2 B.L.R. A.C., 
126 = 11 W.R. 520. 


(27) —Act XL of 1858— Ss. 2 and 30, Act 

V111 of 1890 —Retrospective effect—Mortgage by 
guardian without Court*s sanctioyi. — A mort¬ 
gage by a certificated guardian under Aot XL 
of 1858, without the previous permission of the 
Court, ig null and void . 8. 30, Aot VIII of 

1890, which is not retrospective in its operation 
(see 8. 2), cannot destroy its void character and 
render it voidable. A statutory prohibition 
could have no reference to transactions which 
had been completed before the Act oame into 

foeoe, Bala Hurro Prasad v. Basaruth 
ALI, 25 C. S09. [R., 2 O.C. 233, 17 CP.L.R. 

13.] 

(28) — Bengal Minors Act (XL of 1868), 5 . 18 
— Transaction by cfrtificated guardian — Absence 
of sanction of Court , effect of -Contract Act , 
s. 65 — Minor seeking to set aside mortgage by 
quardian bound to make restitution .—A sale, 
mortgage, or lease for more than five years 
made by a certificated guardian without the 
neoessary sanotion of the Court is Dot ab initio 
void. The effect of the provisio to s. 18 of the 


893 


THE ALL INDIA DIQE8T. 


884 


O uardlan —continued. 

3.—Duties and Powers of Guardians— ctd. 

Bengal Minors Act (XL of 1858) is merely this, 
that the certificated guardian, who, otherwise, 
would have all the powers which the minor 
would have if he were of age, shall, on acoount 
of the want of Court’s sanction, be relegated to 
the position which he would occupy if he bad 
possessed no certificate of guardianship. The 
result is, that, qua certificated guardian, he 
would have no power without such sanction to 
sell or mortgage or grant a lease for a period 
exceeding 5 years. 8uch a transaction could, 
therefore, operate only to the extent to which 
it would avail if no certificate at all had been 
granted to the guardian. [/?., 22 M. 289, 28 A. 
30 = A.W.N. 1905, 176 = 2 A.L.J. 507, 10 O.C. 
321; D , A.W.N. 1894. 89.] Where a plain¬ 
tiff comes into Court and says that an agree¬ 
ment of mortgage is void, by reason of s. 18 
of Act XL of 1858, he cannot claim a decree 
for the possession of the property concerned, 
except on condition of this making restitution, 
under the provisions of s. 65 of the Indian 
Contract Act. to the extent of any monies 
which the defendants had advanced under the 
mortgage-deed and which bad enured to the 
benefit of the plaintiff nr bis estate. GlRRAJ 
BAKHSH v. KAZI Hammid A LI, 9 A. 340 = 
A.W.N. 1887, 62. (3 A. 852, D.\ 15 B.L.R. 350, 

N. W P. 1875. 201. N.W.P. 1874, 260, 1 A. 57. 

A.W.N. 1881, 16, R.) [F , 18 A. 373 ; 15 

O. 40, 25 A. 59, 3 C.L.J. 260.] 

(29) —ActXL of 1858, s, 18 — Guardian's power 
to grant lease. — A lease granted by a certificat¬ 
ed guardian, for a term exceeding five years, 
without the sanction of the Court obtained 
under s. 18 of the Act, is invalid. BHUFENDRO 
Narain DUTT v. Nemye CHAND MONDUL, 

15 c. 627. [F., 20 B. 150 .] 

(30) — Guardians and Wards Act , VIII cf 1890 
ss. 29, 30 — Mortgage by guardian without permis- 
sion of Court — Voidable .—The effect of ss. 29, 30 
of Act VIII of 1890, is to render a mortgage by a 
guardian without the previous permission of the 
Court not absolutely void, but voidable only. 
The mi nor, desiring to have the mortgage avoided, 
should restore any benefit be has receive! there¬ 
under to the person from whom he has received 
it. He cannot be held personally liable for the 
debt, but his estate is liable. SlNAYA PlLLAI 
V. Munisamy AYYAN, 22 M. 289 = 9 M L.J. 64. 
[F., 25 A. 59 ; R. y 3 C L.J. 260, 19 M.L.J. 737 
= 33 M. 397 = 4 Iud. Cas. 1032.] 

(31) — Act XL of 1858, s. 18 --Guardian's power 
to mortgage minor* s proper ty—Rate of interest — 
Duty of Court—Duty of lender in such cases — 
Durden of proof. — A Court, which has thrown 
upon it the responsibility of authorising loans 
to be raised upon the security of infants' estate 
should, where possible, specify the rate of inter¬ 
est or the miximu rate of interest at which 
the loan should be raised. On an order of this 
kind, which authorises the raising of a principal 
sum but says nothing about the interest, the 
proper construction, or at all events the most 
favourable construction to the lender, is that it 
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authorises a loan at a reasonable rate of interest. 
[F., 30 A. 188 = 5 A.L.J. 260=A.W.N. 1908^ 
75.] When suoh an order has been made, the 
lender of the money is entitled to trust to that 
order, and he is not bound to inquire as to the 
expediency or necessity of the loan for the benefit 
of the infants’ estate, exoept when any fraud 
or underhand dealing is brought home to him. 
But >f he lends the money without an order 
that binds the infants’ estate, then it is for him 
to show the necessity or the expediency of the 
transaction. GANGAPERSHAD SAHU v. MAHA 
Rani Bibi. 11 C. 379, P.C. = 12 LA. 47 = 4 
Sar. 621. [F., 30 A. 188 = 5 A.L.J. 260 = A.W. 
N. 1909, 75, 5 C.L.J. 542 ; B., 6 C.L.J. 490,] 

(32) Partition of joint family property — 
Minor's rights and liabilities.—A partition in 
respect of which no formalities have been obser¬ 
ved, and no record preserved, exoept a list 
representing the result arrived at, is not in itself 
obligatory on the minor who has the option of 
repudiating it when he comes of age or within 
a reasonable period after that date. A miner 
can only be held to have accepted a partition 
if he has acted in such a way to the plaintiffs 
as to lead them naturally to suppose that he 
has done so. KALEE SUNKUR SANNYAL v. 

Denendro Nath Sannyal, 23 W.R. 68. 
[D. % 19 B. 593.] 

*33) — Grant of land in perpetuity. —It is not 
open to a guardian to grant his ward’s lands 
in p?rpetuity, exoept on clear proof of benefit 
to the ward. ODDOYTO CHUNDER KOONDO V. 
PROSUNNO COOMAR BHUTTACHARJEE, 2 
W.R. 325. 

(34) —Liability of minor's estate for bonds of 
guardian. — A minor’s estate is doj liable under 
bonds contracted by bis guardian, where there 
is no evidence whatever that these bonds were 
contracted for the minor’s benefit, and under 
legal necessity. DEOPUTTEE KOONWAR. V. 
DHUNNOO LALL, 11 W.R. 240. 

(35) — Mother as guardian of her minor 
daughter entering into compromise — Validity — 
Age of majority—Regulation XXVI of 1793.— 

A mother can enter into a compromise on 
behalf of her minor daughter, as her guardian, 
only when the compromise is beneficial to the 
daughter's interests. Regulation XXVI of 
1793 extends not only to proprietors out of 
possession but also to a co-sharer as well as to 
the proprietor of an entire estate. RANEE 
ROUSHUN JAHAN v, SYED Enaet HOSSEIN, 
W.R. 1864, 83. [R., 7 B H.C. C.C., 27, 26 

W.R. 36.] 

(36) — Limitation Act (XVof 1877), s. 19, art. 

64 —Acknowledgment by guardian — M*nor — Ac¬ 
count stated against minor — Guardian's act 
beneficial to minor. — As, under s. 19 of the 
Limitation Act, 1877, an acknowledgment in 
writing must be signed by the party against 
whom any right is olaimed, the signature of a 
guardian on behalf of a minor acknowledging 
a debt cannot, under that seotioD, be consider¬ 
ed suob an acknowledgment in writing as 
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would give a new period of limitation against 
the minors. [F.> 20 B. 61, *26 C. 51.] A suit 
upon an account stated against a minor oannot 
suooeed unless it be shown that the aot of the 
guardian in the matter of the settlement of the 
aoount was beneficial to the interests of the 
minor. AZDDDIN HOSSAIN v. LLOYD, 13 C. 
L.R. 112. 

(37) —Acts of guardian .— The guardian of a 
minor is fully competent to assert a right of 
pre-emption, and to refuse of accept an offer of 
a share in pursuance of such right ; and the 
minor would be bound by his guardian's acts, 
if done in good faith and in his interest. Lal 

Bahadur Singh v. Durga Singh, 3 A. 437. 
[F. % 35 C. 575 ; Appr., 23 A. 129 ; R . 9.3 P.W. 
R. 1907 =43 P.L.R. 1907, F.B.] 

(38) —Award a* to division of properly left to 

minor sons when r ever sable. -An award as to divi¬ 
sion of property left to minor sons, though as¬ 
sented to by the guardian of the minors, was set 
aside so f*r as it affected those sons on proof that 
the partition was injurious to them. RamnaraIN 
PROMANICK v. 8REEMUTTY DOSSEE, 1 W.R. 
280. [R., 19 C. 334, 14 O.L.J. 188.] 

(39) —Suit for pissession of landed property of 
father—Act done by widow and decree against 
her as sole proprietor—Estoppel of plaintiff. — Iu 
a suit for possession of lauded property whioh 
belonged originally to plaintiff's father : Held , 
that any aot done by the widow and any deoree 
given against her as sole proprietor of the lands, 
and not as guardian, will not bind the plaint.ff. 
BAHUR ALI v. SOOKEEA BlBEE, 13 W.R. 83. 

(40) — Expectancy, Sale of-Hindu law—Power 
of guardian — Qurere. — Whether a mere expec¬ 
tancy can be the subject of a sale, and if so, 
of a sale by guardian aoting or purporting to 
aot on behalf of an infant. DOOLI OHAND v. 

Birj bhookun Lad awasti, 6 C.L R. 528. 
P C. \R ., 8 C. 12, 3 G. 135, 10 C.P.L.R 5 ] 

(41) —Hindu Law — Guardian and ward — 
Power of guardian to refer to caste panchaqat , 
questic?i of customary partition, — All acts of the 
guardian which are such as the infant may, if 
of age, reasonably and prudently do for himself 
are upheld when done for him by his guardian. 
A guardian may refer the question of customary 
partition to a panobayat consisting of members 
of the caste of the disputants. A 8udra died 
leaving two wives, a sou by one wife and two 
sous by the other. The guardian of the son 
by one of the wives referred the question 
whether the estate of the deceased was to be 
divided according to patni-bhaga nr putra- 
bhaga. Held that it was competent to the 
guardian to refer the matter in question. 
TEMMAKAL v. 8UBBAMMAL, 2 M.H C 47. 
[R. t 1 M.L J. 30, 19 G. 334, 16 M L.J. 178 = 
29 M. 437, 10 B.H.C. 311 ; D lt 7 M L.J. 191] 

(42) —Widow inpossession of zemindari—Bond 
executed by widow, liability of adopted son under 
— Admissions by adopted son — Estoppel.— The 
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appellant in this oase was the adopted son of a 
zemindar, having been adopted by his widow 
after his death. Subsequent to the adoption 
and during the minority of the appellant, 
the widow remained in possession of the 
zemindary. The debt-bond sued on was exe¬ 
cuted by the widow whilst she was thus in 
possession. In these circumstances, the adopt¬ 
ed son being entitled to the zemindary and 
having his residence there, it was reasonably 
supposed by the plaintiff that the money due 
to him on the charge on the estate was payable 
by the appellant and applied to him for pay¬ 
ment. A letter was produced and proved with 
the signature of the appellant which contained 
a recognition of the plaintiff’s demand and an 
excuse or non-payment, v r 2., that his mother 
was still in possession of the zemindary, and a 
distinct statement that, on enquiry, the appel¬ 
lant found that the suit bond was genuine. 
This letter was impeached as a forgery but, in 
the opinion of their Lorpships, there was not 
anv evidence whatever to support the charge, 
nor any the least improbability, under the 
circumstance?, in suoh a letter having been 
written. Both Zillah Court and the Sudder 
Adawlut drew the inference that the bond was 
given for debts whioh the defendant, as owner 
of the zemindary, was liable to pay, and that, 
by his own aots, he had admitted his liability 
to the payment ; and their Lordships of the 
Judicial Committee agreed in the above con¬ 
clusion. Chetty Colum Coomara Venca- 
tachala Reddyar v. Rajah Rangasawmy 
Iyengar bahadoor, 4 W.R.P C., 71 = 8 M.I. 
A. 319. [R., 14 B.L R. 21, 18 B. 631.] 

(43 ) --Hindu Law — Alienation — Minor's 
interest— Necessity for loan—Enquiries — Onus. 
—Prima facie there can be no alienatiou of a 
minor’s interest by a manager of the lamily. 
Thu alienee is bound to prove that the money 
was advanced after due inquiry as to the 
necessities for the loan, and satisfying himself 
that the manager was acting in ibo particular 
instance for the benefit of the estate. But it 
is not necessary for the defendant to show th*t 
suoh ueoessities actually existed, but if he 
could establish this, it would be cogent evidenoe 
on the issue whioh he is bound to prove, viz. y 
that he made reasonable inquiry as to the 
existence of such necessities, and the object for 
whioh the loan was intended. POOLUNDER 

Singh v. Ram Pershad, 2 Agra 147. 

(44) — Duties and powers of guardian — 
Transaction by guardian—Responsibility of 
lender to guardian of a minor. —A lender to the 
manager of a minor’s estate is bound to satisfy 
himself that the loan is for the benefit of the 
estate. LABLAH BUNSEEDHUR v. BlNDE- 

seree Dutt Singh, 1 Ind. Jur. N S., 168. 

(45) —Suit by Hindu widow as guardian of 
her minor child to set aside alienations made 
by the minor's father.—A. suit brought by 
a Hindoo widow as guardian of her minor 
child, to set aside alienations made by her late 
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husband, the minor's father, is governed by 
the principle laid down by the Privy Council 
in the case reported in 22 W.R., p. 56. MUSSA- 

MUT; 8ANJOGEE KOOER v. HUR PERSHAD, 

24 W.R. 274. 

(16)— Debts contracted by the guardian of 
miner Duty of creditor .—The lender of money 
to the guardian of a minor is bound to enquire 
into the necessity for the loan, and to satisfy 
himself as well as he oan, with reference to the 
parties with whom he is dealing, that the guar¬ 
dian is acting for the benefit of the estate. But, 
if he does so inquire, and acts honestly, the 
real existence of an alleged sufficient and 
reasonably created necessity is not a condition 
precedent the validity of his charge J and, 
under such circumstances, he is not bound to 
see to the application of bis money. MAHA 
BEER PERSHAD SlNGH v. DUMREERAM OPA- 
DHYA, W.R. 1864, 166. 

(47) Property belonging to minor — Sale 
during minority by mother . as guardian—Suit 
to set aside- Duty of purchaser. — In a suit to set 
aside the sale of certain immoveable property 
belonging to a minor (the sale haviDg been 
made by his mother during his minority), it 
was held that the purchasers were not bound to 
enquire whether there were goods and chatties 
sufficient to redeem the mortgage and so to 
obviate the necessity of a sale, and th-it they 
were also not bound to see to the application of 
the purchase-money. Held, further, that the 
sale,in this case, should be set aside,the purcha¬ 
sers, not having proved any necessity for sale,or 
not having satisfied themselves of the existence 
or a sufficient pressure or necessity, and of the 
unwillingness of the minor’s mother to dispose 
of the property during his minority. GOMAN 
SIRCAR v. PRANNATH GOOPTO, 1 W.R. 14. 

(48) —Admission against infant , practice as 
to. —The Co/aK' should take nothing as admit¬ 
ted against the infant unless it is satisfied that 
the admission is made by some one competent 
to bind the infant and fully informed upon the 
facts. SYUD ABDOOL HYE v. BANEE PER¬ 
SHAD, 21 W,R. 228. [R. t 23 W.R. 348.] 

(49) —Alienation of minor's property made 
through intervention of Court, if can be ques¬ 
tioned. — An alienation of property during the 
owner’s minority isopen to be questioned, when 
the minor comes of age, even if it was effected 
partly through the intervention of a Civil 
Court. BUZRUNG SAHOY SINGH v. MUSSA- 

mut Mautara ChowDHRAIN, 22 W.R. 119. 

(50) — Lender to mother as guardian must 
prove unavoidable necessity .—Where one of two 
minors sues to set aside a sale made by their 
mother of a part of their estate to meet an 
ex parte decree against them obtained by the 
lender to the mother and guardian of monev 
to defray the marriage expenses of the minors : 
Held* that it was obligatory on the defendants 
to prove that, in selling the property, the 
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mother acted under an unavoidable neoeesity 
in the interests of her minor sons, and that 
the decree against the minors was such as would 
bind their interests. SYUD LOOTF HOSSEIN v. 

Dursun Ladd Sahoo, 23 W.R. 424. 

(51)— Enhancement of rent — Acts of mother 
and guardian , hoiv far binding on minor son .— 
Where a putnidar obtained decrees for enhance¬ 
ment of rent against the widow of his deceased 
tenant, and the widow, on behalf of her minor 
son, executed kabuliyats agreeing to pay the 
enhanced rent, held , that, as the putnidar was 
entitled to sue for enhancement and, presuma¬ 
bly, the mother did not hold adversely to the 
son, and as the mother had, according to her 
own belief, come to a proper arrangement, the 
i son was bound on his attaining full age, by 
kabuliyats. The addition to a woman’s name 
of the words “ mother of—.minor ” must be con¬ 
sidered as meaning that she was contracting as 
the mother and guardian of her infant son. 

, Watson & Co. v. sham Lad Hitter, 15 G. 

, 8 P.C. = 14 I.A. 178 = 5 Sar. 66. 

(5*2)— Limitation Act, XV of 1877, s. 20 — 
Payment of interest — Agent duly authorised — 

! Payment by mother managing estate —Where a 
mother, as guardian of her minor son, borrow- 
1 ed money for a purpose binding on him. and 
1 even after bis attaining majority oontinued in 
1 the management of his estate and paid money 
towards interest on the debt within the period 
! of limitation, it was held that authority to 
manage the affairs of the son inoluded an 
authority to make the payment, and that such 
payment being made by a parson duly autho¬ 
rised, served to save limitation under s. 20. 
KAIDASA PADAYACHI v. PONNUKANNU ACHI, 

18 M. 456. [R., 30 A. 422. F B. = 5 A.L.J. 375 

= 4 H.L.T. 49 = A W N. 1908, 175. D. % A.W.N. 
1904, 137 = 26 A. 598= 1 A.L.J. 302.] 

(53) — Guardian and minor — Minor's mar - 
riage—Debt by guardian — Necessity — Minor , 
when bound by it> —The marriage of a Hindu 
minor is a legitimate cause of expense, in- 

j regard to which his guardian has power to bind 
him. But if the minor can show that the 
amount of the loan was extravagant for the 
purpose,, considering the social and pecuniary 
circumstances of the minor or that it was not 
duly applied and expended, then he may not 
be bound by the aot of his guardian to that 
extent. JUGGESSUR SIRCAR v. NlDAMBUR 

Biswas, 3 W.R. 217. [12., 6 A. 417. 20 B. 

61, 35 C. 320=12 C.W.N. 256 = 3 M.L.T. 156. 

13 C.W.N. 643, 36 C. 768.] 

(54) —Maliomedan Law—Sale of son's share 
by mother during minority-Claim for possession 
by son without payment cf his share of mortgage 
debt not maintainable .— A deed of sale whereby 
the mother of a Mahomdan mmor has sold his 
share in the estate of his deceased father is 
invalid, but his claim to recover possession of 
the share from the purchasers, who had re¬ 
deemed the mortgage existing on the estate 
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created by his father, without tendering pay¬ 
ment of his share of the mortgage-debt, is lia¬ 
ble to be dismissed. MlRZA PANA ADI v. 
SAIYAD SADIE HOSSEIN, ? N.WP, 201. [«., 
1 A. 533, 7 A. 822, F.B = A.W.N. 1885, 248, 
9 A. 340 = A.W.N. 1887, 62] 

(55) —Sale by guardian —Setting aside of site 
—Rights of vendee .— When a sale made by a 
minor’s guardian is set aside and the bona fide 
purchaser is ordered to be reimbursed, the 
minor is liable for the purohase-money. AGOO- 

bee Hurrihur Churn v. gunga Persad 
OOPADHYa, W.R. 1864. 208. 

(56) —Sale certificate passing the rights and 
interests of father — Effect. —A sale certificate, 
which in express terms passes the rights and 
interests of a father does not necessarily trans¬ 
fer the interest of his minor pons, unless the 
latter have benefited by the decree or sale, in 
which case the purchaser has to that extent an 
equitable claim against them. 8IRDAR PYAD 

Singh v. Baboo Ram Buddun Singh, 17 
W.R. 454. [F., 24 W.R. 99 ] 

(57) — Sale during minority — Suit to set aside 
sale — Refund of sale-proceeds. — Where a sale 
was made by tbe guardian of a minor as well 
as the minor when he was suffioienty advanced 
in years to understand the nature of the trans¬ 
actions and he had received the full amount of 
the purchase-money from the defendant, held 
that the minor could not, after attaining 
majority, recover the property, without refund¬ 
ing to the purohaser the amount of the con¬ 
sideration-money paid by him. PARAN CHAN¬ 
DRA PAD v. KARUNAMAYI DASI, 7 B.L.R. 90 
= 13 W.R. 268. [Appr., 6 A. 417 = A.W.N. 1984, 
144.] 

(58) —Act X of 1870 —Power of guardian in 
land acquiition proceedings—Right to waive 
compensation money—Suit for possession — 
Court of Wards , whether , can act lor the minor 
ward ,— Where land belonging to a minor is 
taken by Government under the Land Acquisi¬ 
tion Aofc, it is not open to the guardian of the 
minor to waive the right to compensation or to 
any portion of it, although the minor himself, if 
of age, might have made a present of the land 
to tbe Government, for the purpose for which 
it was proposed to be used. Where such a 
waiver has been made, the minor may, on 
attaining majority, sue for possession of the 
property. [ Appl., 30 C. 576 ; Diss., 7 C,W.N. 
249 = 30 C. 36.] The Court of Wards is 
competent to act tor the minor in land acquisi¬ 
tion proceedings ; and such proceedings will 
bind the minor if the provisions of the Land 
Acquisition Act be complied with. LUCHMES- 

war Singh v. Chairman of the Dhar- 

BHANGA MUNICIPADITY, 18 C. 99, PC = 17 

I.A. 90 = 5 Sar. 564. 

(59) —S. 525, Civ . Pro. Code, 1882- 
Power of guardian to submit matters to arbitra¬ 
tion , on behalf of minor—Reference to Registrar 
—Practice *—Where a natural guardian had. 
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on behalf of her minor sons, submitted certain 
matters to arbitration, the Court ordered that 
a reference must be made to the Registrar to 
enquire and report whether the submission to 
arbitration, and the award were or were not for 
tbe benefit of the infants. Roman KlSSEN 
Sett v. Hurrodad Sett, 19 C. 334. 

(60) — Guardian 1 s acknowledgment of debt on 

behalf of minor — Validity. — A guardiao may 
acknowledge a debt on behalf of the minor, 
provided that at the date of acknowledgment it 
is not barred bv limitation. SOBHANADRI 
APPa RAU v. SRIRAMUDU, 17 M. 221. (5 M. 

169, F.; 13 C. 294, Dissappr.) [ Diss ., 20 B. 61 ; 
F ., 18 M. 456 ; R., 26 M. 330. 27 M. 243 = 14 

M. L J. 84, 35 C. 320= 12 C.W N. 256 = 3 M.L. 
T. 156, 30 A. 422 = 5 A.L.J. 375 = A,W N. 1908, 
175 = 4 M L.T. 49.] 

(61) — S, 19, Limitation Act, 1877 —Guardians 

and Wards Act , 1890 —Acknowledgment of 

debt. —There is no difference between an 
acknowledgment given by a certificated guar¬ 
dian and by an unoertificated guardian. A 
guardian appointed under Act VIII of 1890 has 
no power to acknowledge a debt so as to give 
a fresh start of limitation against tbe minor, 
CHHATO RAMv. BlDTO ADI, 26 G. 51 = 3 C W. 

N. 313. (13 C L.R. 112. 13 0. 292, F) [R t , 

23 P.W.R. 1907=43 PL.R. !907, F.B 

26 B. 221=3 Bom. L.R. 817, F.B., 29 C. 647 = 

6 C.W.N. 729.J 

(62) — Guardian , Acknowledgment by.— A 
guardian appointed under the Guardians and 
Wards Aot, 1890, can sign an acknowledgment 
of liability in respect of, or pay in part, the 
principal of a debt, so as to extend the period 
of limitation against his ward in accordance 
with 8s. 19 and 20 of the Limitation Act, 1877, 
provided it to be shown in each case that the 
guardian’s act was for the protection or benefit 
of the ward’s property. ANNAPAGAUDA v. 

Sangadyapa, 3 Bom- L.R. 817 = 26 B. 221. 

(63) — Guardian and ward—Power of guar¬ 
dian to bind minor by personal covenant — 
Bombay Minors Act , XX of 1864, ss. 18, 19— 
Distinction between mortgaging or charging 
minor's property and creating personal liability 
— Minor 1 s personal liability when arises—Debis 
contracted for minor's necessaries—Contract 
Act, IX of 1872, s. 68— Guardian's power to 
p edge minor's property—Debts contracted by 
guardian tor marriage of ward—Necessity of 
sanction of District Court—Debts contracted for 
pilgrimage expenses if lor necessaries — Limita¬ 
tion Act, 1877, s . 19 —Acknowledgment by guar¬ 
dian if binds minor .—There is not in Indian law 
any rule which gives a guardian and manager 
greater power to bind the infant ward by a 
personal covenant than exists in English Law. 
In point of fact, the matter must be decided by 
equity and good conscience, generally interpret¬ 
ed to mean the rules of English law if found 
applicable to Indian society and circumstances. 

It would be a very improper thing to allow the 
guardian to make covenants in the name of his 
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ward, bo as to impose a personal liability upon no prohibition in s, 18 of Aot XX of 1864. 
the ward. (11 B. 551, R.) And Aot XX of 1864 But the oontraoting of debt for marriage 
certainly gives no power to a guardian or ad- expenses without the sanction of the District 
ministrator to bind the ward by personal cove- Court is forbidden. Tbe object of s. 29 of the 
nants. No doubt, s. 18 of the Act gives tbe Act was evidently to limit marriage debts to 

administrator the same powers, subject to the extent which the District Court may 

certain restrictions, in the management of the consider reasonable. It would be inconsistent 

estate, a9 might have been exercised by the with the simple words of the law, which 

proprietor if not a minor ; but as this seotion declares that marriage expenses shall in no case, 
merely deals with the management of the without the sanction of tbe Civil Court 
estate, it does not confer any power of render- the District Court, vide s. 34), involve the 
ing the minor personally liable for tbe debts minor’s estate in debt. Nor can the guardian, 
contracted. There are cases in which mort- in incurring tbe marriage expenses, fall back 
gages and other dispositions of the property by on ber powers as a Hindu mother, as was the 
a guardian have been held bindiug on tbe ward ; case here, after she had thought proper to accept 

and these do not affect the question of the tbs position of guardian and administratrix 

minor’s personal liability, for, the power of the under Act XX of 1864. (15 B.L.R. 350, R.) 

guardian subject to certain restrictions to The question as to what are necessaries for the 

alienate the property for certain purposes minor, must be decided according to Hindu 
cannot be questioned. [R., 7 O.C. 46, 35 ideas, in the case of a Hindu minor. And 
C. 320=12 C.W.N. 256 = 3 M.L.T. 156 ] although a pilgrimage may be according to 
While tbe minor cannot be bound personally Hindu ideas looked upon as beneficial, it would 
by contracts entered into by a guardian which be extending the meaning of the term neces- 
do not purport to charge his estate, it does not saries*’ very much beyond tbe meaning hitherto 

follow that he is necessarily exempt from liabi- assigned to it if tbe Court were to sanction, as 

lity. If the debts were incurred for necessaries, a biuding charge on the minor, a debt contract- 

the minor would be bound to pay them on the ed by his guardian for a pilgrimage not under¬ 
general principle embodied in s. 68 of the taken in discharge of any urgent spiritual duty, 

Contract Aot, as his liability would not proba- which it was obligatory on the minor to perform, 

bly be affected by the fact that the loans were i In such a matter, a guardian ought to exeroise 

advanced at tbe instance of the guardian (3 ordinary prudence. Expenditure that might 
W.R. 217, R.) The guardian’s contract on be proper, if money were plentiful, ceases to be 
the minor’s behalf might be ineffectual like so when it has to re met by borrowing, as was 

one entered into by himself, but the liability to the oase in the present instance. A guardian 

discharge debts inourred for necessaries would has no power to acknowledge a debt on behalf 

remain. And the necessity for them would of his ward so as to give the creditor a fresh 

determine whether or not he was bound to repay starting point for the period of limitation, as 
them, and not the reasonable belief of the be cannot be treated as the agent of bis ward 
lender that they were for necessary purposes. within the meaning of s. 19 of the Limitation 
The oase of Rcmosman Persaud (6 M I A. 393) Act. The analogy of the manager of a Hindu 
where a guardian had exercised hi3 powers of family who could by his aognowledgment 

mortgaging the estate, and where it was ruled prolong the period of limitation under the 

that in respect of such a transaction a 6ona fide section, does not apply te the oase of a guardian, 

creditor should not suffer when he had acted with MAHARANA SHRI RANMAL SlNGHJI v. VADI- 
due caution, oannot be extended to a case in LAL VaKHAT CHAND, 20 B. 61. (5 M. 169, 27 

which it is sought to make the ward person- B. 512, R.) [Overruled. 26 C. 221 = 3 Bom. L. 

ally liable for the debt. To tbe latter oase, R. 817. P.B. ; Not F., 4 Bom. L.R. 812, 30 A. 

the deoision of Barnes v. Zoye (12 Q.B.D. 410) 422, F.B. = 5 A.L.J. 375 = A.W.N. 1908, 175 = 

is more applicable, in which it was held that 4 M.L.T. 49; R., 26 A. 598=A W.N- 1904, 

where an infant was sued for the price of goods 137 = 1 A.L.J. 302 ; Z)., 29 C. 647 = 6 C.W.N. 

supplied to him on credit, he might, for the 729.] 

purpose of showing that they were not neoe9- (64)— Guardian's act—Liability of estate ,—' 

saries, giv9 evidence thatwhen the order was j n tbe case of an aot by a guardian arising 

given he has already sufficiently supplied with naturally out of tbe management of a minor’s 

. goods of a similar description and that it estate and concurred in by other co-sharers, the 

was immaterial whether the plaintiff did liability attaches to tbe estate. GlREEWAR 

or did not know of the existing supply, S INGHv. MUDDUN LaLL DOSS, 16 W.R. 252. 

[R., 17 C.P.L R. 57, 2 N.L.R. 25, 31 

M. 47 = 17 M.L.J. 553 = 3 M.L.T. 95.] (65)— Security herd from guaidian whether 

A guardian appointed under Aot XX of 1864 deviandable and assignable Act XL of 1858 

has power to pledge the ornaments of his ward Act IX of 1661— Act X of 1865, $. 257 Suit by 

tor purposes benefioial to the minor, but not as succeeding quardian against sureties on unas 

seourity for money previously borrowed, whioh signed security bond .— Qucerc. Has tbe Court 

the minor was under no obligation to pay, power to demand seourity from a guardian 

The general rule is that a Hindu guardian oan appointed under Aot XL of 1858* or Act °* 

’*■ pledge the property of hie ward for benefioial 1861, and oan it assign a seourity bond thus 

purposes, and in respect of moveables there is * obtained, to another person, so as to entitle 
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him to sue upon it? Where a person, to whom 
a certificate of guardianship in respect of the 
estate of a minor has been granted under Act 
XL of 1858, gives the Court a security bond for 
the due and honest performance of his duties, 
and, on the withdrawal of such certificate, 
another guardian is appointed, the succeeding 
guardian cannot maintain a suit, on behalf of 
the minor, against the sureties of the first 
appointed guardian in respect of the minor's 
property entrusted to him, on the seourity 
bond given to the Court, wbioh is not assigned 
to him by the Court. For, the contraot embo¬ 
died in the security bond not having been 
•entered into with him or any other person as 
the legal representative of the minor, he has 
no legal status to maintain the suit ; nor could 
it be said that any equitable rights in favour of 
the minor were created by the bond so as to 
enable his legal representative to sue on it. 
AMARNATH v. Thakur Das, 5 A. 248 = 
A W N. 1883, 12. 

(66) —Burden of proof—Minor and guardian 
— Sale by guardian —Bona tides. — It is true 
that guardians who have not obtained certifi¬ 
cates may, for necessary purposes, alienate the 
estates of minora, but unless the purchaser can 
show that he purchased bona fide , his purchase 
cannot be supported. RANNOO PANDEY v. 

Sheikh Bukhsh agi, 3 N.W.P. 2. 

(67) —Certificated guardian—Power to grant 
lease—Act XL of 1858, s. 18— Transfer by cet t\fi- 
ciled guardian before issue of certificate. — A 
lease for a term of 12 years, renewable there¬ 
after and transferable in its character, granted 
by a certificated guadUn without the authority 
of the Court, is void ab initio , and will not be 
valid even for the period of five years for which 
the guardian can grant a lease ; so, where suoh 
a lease of ijmali property was granted by the 
guardian, whether jointly wnh the minor’s 
co-sharers or separately, held that the mmor 
was entitled to eject the lessee as trespasser in 
respect of his own share, without making his 
oo-sbarrrs parties to the suit. [R. t 18 C. 259 ; 
D., 33 O. 273= iO C W.N. 126, 36 C. 675 = 9 C. 
L.J. 523.] A transfer made by a certificated 
guardian as such, before the actual issue of the 
certificate, but after the orders for its issue 
have been made and after his recognition as 
Buch, in a transfer under s. 18 of Act XL of 
1858. Whether an unauthorised lease granted 
by a certificated guardian, conjointly with the 
co-sharers of a minor thereby oreating one and 
the same tenancy, is not also void as against 
the co-sharers? HARENDRA NARAIN SINGH 

Chowdhry v. Moran, 15 C. 40. 

(68) —Powers of guardian of minors — Admis¬ 
sions . — Although the guardian of two minora 
may have authority to manage the estate or 
possibly even to make a partition, it does not 
follow that he would have power to make 
admissions of previous transactions. SURU.T 
Mookhi KONWAR v. BHAGWATI Konwar, 

- 10 CL.R. 377, P.C. [R. t 4 O.C. 31.] 

(69) — Act XL of 1858 —Mortgage by certify 
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x:attd guardian without sanction — Void .—A 
mortgage of the property of a minor, brought 
about by his mother who had obtained a 
certificate of guardianship under Aot XL of 
1858 without the sanction of the Civil Court 
previously obtained, is absolutely void, and a 
decree obtained by tbe mortgagee against the 
certificated guardian cannot be executed against 
the property of the minor. BUCHRAJ RAM v. 

Ram Kishen Singh, 11 C L.R. 345. (2 C. 

283, F.) [ Appl ., 15 O. 627 ; R,, 15 C. 40.] 

(70) — Compromise by guardian on behalf of 
minor—Leave of Court not previously obtained 

— Suit to set aside decree .—Tbo guardian ad 

litem of certain minors assented to a compromise 
on their behalf, and the Court made a deoree 
thereon. There was no lraud in the obtaining 
of the decree, nor was tbe decree in any respect 
disadvantageous to the minors. Held, that 
under suoh circumstances the minors could not 
maintain a suit to set aside tne decree on the 
ground that the previous leave of the Court was 
not obtained to the compromise. There is a 
difference between a case in which the validity 
of a decree made upon a compromise in a suit 
in which a minor is a party is challenged in 
appeal from that decree, and a case like the 
present, where th9 validity of a decree whioh 
has beoorae final is sought to be questioned in 
a separate, subsequent and independent suit 
between the parties. AMAN SINGH v. NARAIN 
Singh, 20 A. 98= A.W.N. 1897, 205. {17 A. 

531, D.) [ Doubted , 3 G.L.J. 119 ; F., 8 C.L. 

J. 274=13 C W N. 163 ; R., 31 C. Ill ; D.. 
2 O C. 45, 6 O C. 175 ] 

(71) — Minors Act (XX of 1864), s. 18— 
Apvhcability—Alienation of property of minor 

— Sanction of District Court—Assxgnment by 
widow as guardian of minor—Consideration for 
assignment bei)ig portly a decree amount due to 
assignee—Leave of Court not obtained under 
s. 462, Civ. Pro. Code , 1877— Effect— Validity 
of assignment —S. 1«, Aot XX of 1864 (Minors 
Aot), which requires tbe sanolion of tbe District 
Court to any alienation of property belonging 
to a minor, applies only to persons to whom a 
certificate has been granted under the Aot, 
[F.» 15 B. 259 ; R.\ 20 B. 286.] An assign¬ 
ment of mortgage by a widow acting as natural 
guardian of her minor son, part of the consi¬ 
deration for the assignment being a sum due, 
under a decree to the assignee, is not invalid 
merely because of the failure of the guardian to 
obtain the Court’s leave under s. 462, Civ. Pro. 
Code (Aot X of 1877) to the compromise. 
Assuming that section to be applicable to the 
compromise of a deoree, the oiroumBtance that 
the compromise was voidable would only affect 
the consideration for the assignment of ths 
mortgage by reduoing its amount. Where the 
assignee under the above circumstances sued 
the mortgagors for recovering tbe mortgage 
debt, and the lower Courts dismissed the suit 
holding that tbe assignment was without 
adequate consideration, because one item of 
the consideration (t.e., the amount due under 
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the deoree) was not certified and as such 
invalid ; held that, owing to the peculiar 
circumstances of tbe case, the ordinary rule 
that where an assignee sues on hie assignment 
and proves it, an adverse party cannot take tbe 
objection that there was no consideration was 
not applicable. N.B. —Under the peculiar 
circumstances of the case, the High Court 
reversed the lower Courts’ decree and remanded 
the case with a direction that the minor should 
be joined as a defendant to the suit, that the 
point as to the legality of the assignment should 
be determined as between him and the plaintiff, 
and thereafter to determine the suit on the 
merits as between the plaintiff and the present 
defendants. MANISHANKAR PRANJIVAN v. 
BAI MUBI, 12 B. 686. [R., 1 Bom. LR. 53, 

2 O-C 149, 1 8.L.R. 60.] 

(72) — Hindu Lav: — Putting out of caste — 
Guardianship —A Hindu, who i9 outcasted by 
his community for attempting to marry his 
daughter, eleven years old, for a money consi¬ 
deration to an impotent old man of seventy, 
does not thereby lose his right to her custody 
as guardian. Even assuming that there is a 
rule to that effeot, it cannot be enforced by the 
Courts, (Act XXI of 1850.) KANAHI RAM v, 
Biddy A Ram. 1 A. 549. [F., 167 P.L.R. 

1901, 28 A. 233 = 2 A.L.J. 663 = A.W.N. 1905, 
205.] 
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pledged by the bond given by her, and from 
her personally, cannot be executed against tbe 
property of her minor son. A guardian cannot 
assert a right of pre-emptioD and make a con¬ 
tract of purchase, borrowing money for the 
purpose, in behalf of a minor. NUBO KANT 
DOSS v. SYED ABDUL JUDEEB, 20 W.R. 372. 

176) — Act XL of 1858, s. 3 — Certificate 
refused — Representation of minor, — Under 
s. 3, Act XL of 1858, where a decree has been 
passed against minor’s estate, and his aunt, on 
being refused a re-hearing, appeals, held that 
the Judge had authority to allow the aunt to 
represent the minor and to appeal from the 
decree, though she had not obtained a certifi¬ 
cate under Act XL of 1858, held , also, that the 
case should be sent- back for trial on the merits 
as between the plaintiff and the aunt as the 
representative of the minor. 8HEOBURRUT 

Singh v. Lalbjee Chowdhry, 13 W.R. 202. 

J (77) — Act XL of 1853, Scope of—Filing of 

accounts by discharged guardian , Court , not 
competent to order .— In this oase, the lower 
appellate Court had ordered a discharged 
guardian of a minor to produoe bis accounts 
under s. 2 1 of Act XL of 1358. Tbe objection 
urged by the guardian in hie appeal that it was 
not competent to the Judge to order him to 
file accounts, was allowed by the High Court 
which held that s. 21 of Act XL of 1858 refers 


(73 )—Relation of manager of ancestral estate 
to minor co-proprietors — Act XL of 1858.—Tbe 
manager of an estate under the Mitakshara 
Law, though he may have the power to manage 
tbe estate, is not tbe guardian of infant co pro¬ 
prietors of that'estate, for the purpose of binding 
them by a bond, or of defending suits against 
them in respect of money advanced with 
reference to the estate, in the absence of a certi- 


to the procedure as between discharged guar¬ 
dians and their successors and provides that 
the retiring manager shall, on a summary order 
by the Judge, hand ever to the person appoint¬ 
ed to succeed him a full and true account of 
his receipts and disbursements. The seotion, 
however, has no reference to oases like the 
present where the contest happens to be be¬ 
tween the owner of the estate and a discharged 


ficate under s. 3 of Act XL of 1858. Accord¬ 
ing to the Aot, the care of minors’ persons and 
property—if not under the protection of the 
Court of Wards—shall be subjeot to the juris¬ 
diction of the Civil Courts. DURGA PERSHAD v 
KISHO PERSHAD SINGH. 8C. 656, P C. = 11 G. 

L R. 210 = 9 I A. 27 = 4 Sar. 32. [F., 23 A. 

459 ; D., 8 B. 395. II C 509, II M. 309, F.B., j 
D. & Expl. , 19 C. 301 ; Expl. % 10 B. 21 ; R., ' 
6 B. 593, 12 B. 18, 14 A. 498, 19 B. 309, F.B.] 

(74) —Guardian and minor—Suit for money 
— Minor's benefit—Liability of guardian. —A 
suit to recover money lent for the benefit of a 
minor to save his estate from sale for arrears of 
Government revenue, was brought against his 
present guardian as well as his former guardian. 
Held , that the former guardian was not liable 
at all. Th6 present guardian was liable to pay 
the debt to the extent to which he held funds 
belonging to the minor. SHEIKH AZEEMOOD- 
DEEN AHMED V. MOONSHEE ATHUR ADI, 

3 W.R. 137. j 

(75) — Decree against widow — Execution 
against minor's property — Pre-emption .—A 
deoree against a widow to the effeot that the 
money due shall be realized from property 


guardian, the only remedy open to the former 
being to institute a regular suit. DOODUN 
SINGH V. TORUD NARAIN SINGH, 4 W.R. 
Mis., 3. 

(73) — Suit where minor need not take active 
party—Duty of guardian. — Where a minor 
need not take an active part in a suit, his 
guardian should not take any step prejudicial 
to his ward , when he finds he cannot do tbe 
minor any benefit, he should leave the matter 
to the Court. THE COURT OF WARDS v. 

Raj Coomar Deo Nunden Singh, 16 W. 
R. 142. 

( 79 ) — Minor's jote — Guardian's relinquish - 

ment .— A guardian’s relinquishment of a heredi¬ 
tary jote is binding on minor only when it 
is shown to have been made for the minor’s 
benefit. KEDARNATH MOOKERJEE v. MU- 
THOORANATH DUTT, 10 W.R. 59=1 B.L.R. 
A.C., 17. (6 W.R. 67, R.) 

(80) —Certificated guardian—Investment of 
money—Government security — Mortgage .—-The 
District Judea’s order directing the certificated 
guardian of a minor to invest a sum^ of money 
belonging to the estate of the minor in Govern 
ment Securities, in preference to investing it 
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in mortgage of landed property, yielding 
interest at 12 per cent, per annum, was approv¬ 
ed by the High Court, MUHAMMAD HUSAIN 
v. NAJJO, A.W N. 1881, 37. 

k : ' 

(81) —Appeal to Privy Council on behalf of a ; 
minor—Withdrawal of appeal — Costs. —In a suit 
instituted by a guardian on bebaU of a minor, 
an appeal was preferred to the -Privy Counoil 
during the minority of the ward. The minor 
alleging himself to have become a major sought 
to withdraw the appeal* It appeared from the 
evidence let in by the ward that be had attain¬ 
ed his majority. But the guardian objected to 
the withdrawal of the appeal on the ground 
that ho had not attained his majority and 
insisted that the appeal should be kept pending 
till the minor eboald attain his majority. Held, 
the guardian had no right to insist upon the 
appeal being kept pending. Held , also, that 
the guardian might reoover the costs incurred 
by him, from the estate of the minor. RANEE 
BlSTOOPKIA PUTMADAYE v. Nund Dhul, 

15 W.R. 19, P C. = 6 B.L.R, 190. 

(82) —Guardian and ward—Entrustment of 
minor for par ticular purpose—Authority of 
lawful guardian in respect of matter outside 
scope of entr uslment. — Where a person is en¬ 
trusted with the care and custody of a minor 
(or a temporary but indefinite period, the 
higher legal guardianship of tbe lawful guardian 
is not ousted in respect of matters outside the 
scope or purpose of the entrustment, and in 
such matters tbe minor is considered to be in 
the custody or possession of such lawful 
guardian. REGINA v. AVASARAL.A JAGAN- 
NADHA ROW, 10 M L.J. 405 = 24 M. 284. 

(83) — Guardian and ward—Right of guard¬ 
ian to release portion of minor's mortgage 
security. —As a general rule, a guardian is lia¬ 
ble to his ward as a trustee is to his beneficiary, 
but, as regards the alienation of the ward s 
property, the powers of the guardian are strict¬ 
ly limited by law. The powers of a guardian 
are not co-extensive with those of a trustee. 
A guardian caunot alienate his ward s property 
except in cases of necessity or for an evident 
advantage to tbe ward. Suit for sale of the 
mortgaged properties. The guardians of the 
plaintiff had, during his minority, lent the 
first defendant a sum of money on the security of 
the plaint properties. Subsequently, the guard¬ 
ians released a portion of the properties from 
liability to the mortgage on the ground that 
the remainder thereof was ample security for 
the loan. The property so released was subse¬ 
quently mortgaged by th first defendant to the 
fourteenth defendant. The minor, on attaining 
majority, brought the present suit against all 
the properties mortgaged to his guardians, in¬ 
cluding the portion afterwards releaeed by them 
and mortgaged to the fourteenth defendant. 
The latter contended that the lands mortgaged 
to him, haviDg been released were not liable 
for tbe plaintiff’s debt. Held , that the release 
granted by the guardians was in excess of their 
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authority inasmuch as in law it was necessarily 
prejudicial to the interests of the plaintitt. 
Consequently, the plaintiff’s riRbt to procce 
against the whole property mortgaged was un¬ 
affected by tbe release. MUTHUSUBBI 
CHETTIAR V. Rangia GOUNDAN, 7 M L.J. 
191. 

(84) — Guardian and mi>ior — Alienation by 
guardian of minor's property — Validity. A 
mortgage and sale, exeouted by the guardian of 
a minor, of the property of the minor, are void 
as against the minor except in so far as they 
can be ehowu to bo for his benefit or executed 
under circumstances otherwise rendering them 
binding upon him. KAMaKSHI NAYAKAN v. 








( 85 )—Contract respecting minor's estate made 
by his natural guardian not void but voidable 
— Contract between plaintiff and third party y 
on what grounds defendant can question vaha- 
ity of. — A sale or mortgage of or other dealing 
with a minor’s estate by a de facto and natural 
guardian is not a nullity ; it is not void but 
only voidable and only the minor or his repre¬ 
sentatives can ratify it or avoid it ; and the 
same is the case with a certificated guardian 
who deals with bis ward’s estate without the 
sanction of tbe Court. A volunteer cannot as 
plaintiff avoid a transaction which does not 
concern him, and a defendant can always resist 
a suit upon the ground that no right or title at 
all has passed to the plaintiff or that an assign 
ment to the plaintiff was made to defraud the 
defendant or was illegal or void or opposed to 
public policy ; but where an assignment is in 
liw sufficient to pass title to the plaintiff and 
is not illegal or void or opposed to public policy 
or a fraud upon the defendant but is only void¬ 
able at the instance of a third party on the 
ground of undue influence, failure of considera¬ 
tion or the like, then the defendant cannot 
challenge the validity of the assignment 
unless a trial of the question of its validity is 
necessary for his protection, in whioh case the 
person who has the right to ratify or avoid the 
assignment should be made a party to the suit 
and the validity of tbe assignment tried out. 
HAZARI v. LAEIiU, 7 O C. 181. 


(8G )—Bond by guardian—Liability of minor 
— Necessaries—Bond to keep alive debt due for 
necessaries , when binds minor's estate — Limita¬ 
tion—Personal liability. —The proposition that 
a guardian of a minor cannot bind hia ward 
personally by a simple contract debt, by a 
covenant or by any promise to pay money or 
damages, is subject to the modification that 
the promise will not bind the minor, unless it 
has been made merely to keep alive a debt, for 
which the ward’s property was liable. (26 M. 
330, R.) Where the promise is to pay money, 
which has been expended for necessaries, the 
estate of the minor may be liable, not on the 
promise, but because the money has been 
supplied. (17 M. 306, ii.) It is established 
law the a guardian cannot bind his ward’s 
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estate except by a document purporting to bind 
... w “ en a third person enters into dealings 
WI t 6 guardian of a minor, and advances 
money for necessaries for the minor or for the 
benefit of his estate, and takes a bond for the 
debt from the guardian, the responsibility 
rests on him to take care that the bond is so 
drawn as to render the estate of the minor in 
law liable for the debt. Bhawal Sahu v. 

wn T «,;? rATH Per tap Narain Singh, 12 c.W. 
N. 236 = 3 M.L.T. 136 = 35 0.320. (20 B. 61, 

X4t J 


( 8 i) Minor Guardian ad litem —Not pro¬ 
perly represented—Decree by default—Sale to 
stranger , not binding on minor — Civ. Pro. Code , 
s. 443. One M, who wag the certificated 
guardian of H, mortgaged, a his own, a house 
to A. A Drought a suit lor sale against M, M as 
the certificated guardian of H, made an appli¬ 
cation that H, might be made a defendant. 
That application was granted and H made a I 
defendant under the guardianship of M. The 
suit was decreed, property sold and purchased 
by repondent. H then brought the suit for 
possession of the house on the ground that he 
was party to the decree, not having been j 
properly represented in that suit. Held that 
IjI was not a fit person to be appointed a guard¬ 
ian ad litem and as he did not effectively 
defend the interests of H and allowed a decree j 
by default to bo passed, H could not be deemed 
to have been properly represented in the 
previous suit. The provisions of s. 443 of the 
Civ. Pro. Code are imperative and a Court has 
no jurisdiction to pass a decree against, or to 
sell property of, persons, who are not parties to 
proceedings or properly represented on the 
rcoord. HANOMAN PERSHAD v. MUHAMMAD 
ISHAQ, 2 A.L.J. 615 = A W.N, 1905, 229 = 28 
A. 137. (9 C.W.N. 201. P.C .=2 A.L.J, 7 = 32 

I.A. 23 = 7 Bom. L.R. 1 , Appl. ; 30 C. 1021, ' 
D.) [22., 5 C.L.J, 434, 10 O.C. 321, 2 S.L.R. 

55, F.B., 55 P W.R. 1910 = 35 P.R. 1910 = 6 
Ind.Cas.G63; D. t 23 A. 416 = 3 A.L.J. 137 = 

A. W.N. 1906, 73.] 

(8S) Act \L of 1853 S. 18 —Lease executed 
by guardian on behalf of minor— Suit by minors 
to set aside lease executed by their guardian — 
Negligence, what amounts to in the guavdia>i 
of a minor—Compensation. —The plaintiffs* 
mother, holding a certificate of guardianship 
under Act XL of 1858,. executed a perpetual 
lease in favour of fhe defendants, who on the 
2 nd November, 1837, obtained a declaratory 
decree against the plaintiffs under the guardian¬ 
ship of their mother, upholding the 3ease The 
case was decided under s. 152 of the Civ. Pro. 
Code, there being no contest between the 
parties. Subsequently the plaintiffs brought a 
suit against the defendants to have the lease 
set aside on the ground that it had been 
granted without the order of the Civil Court 
previously obtained, contrary to s. 18, Act XL 
of 1858. Held , that the guardian of the plain¬ 
tiffs did not defend the oaBe with due oare 
which, if it had been shown, would have made 
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th e defence successful, and that the deoree of 
the 2nd November, 1889, was not binding on 
the plaintiffs. It is not every kind of negli¬ 
gence nor any amount of negligence on the 

p * r _ ^ a guardian of a minor which would 
render proceedings, otherwise regular and 
proper liable to be opened up. There must be 
such negligence as leads to the loss of a suit, 
which, if it had been conducted with due care 
must have been successful. Held, further! 
tfiat in the absence of any evidence to show 
tba„ the plaintiffs had aoquiesced in the 
construction of a well by the defendant, the 
latter were not entitled to get any compensa- 

o°n’n ?o^ UI,AM Akbak Khan v. Mathura, 

* U.t, 233* 


(89) Acts of guardian when and how far 
binding on a minor—Minor's right cf ratifica¬ 
tion on repudiation. — A minor is bound by the 
Act of his guardian done bona fide and for his 
benefit in the management of his estate even 
though his name does not appear in the trans¬ 
action. (20 B. 286, F.) It is only where the 
guardian 3 act was not necessary, proper or 
prudent that any question of ratification or 
repudiation can arise. A person cannot, on 
attaining majority, ratify a transfer made dur¬ 
ing his minority by his guardian, so as to affeot 
the rights of an intermediate transferee for 

value. Seth Ghasiram v. Mt. Binia, 1 N. 

L.R. 66. 


(90 )—Agreement entered into in proceedings in 
suit subsequent to decree — Foreclosure , suit for 
— Compromise entered into by next friend or 
guardian for suit of miner , without leave of 
Court—Civ. Pro. Codecs. 462— Civ. Pro. Code , 
s> 259. In a suit for foreclosure of a mortgage, 
the appellant who was a minor at the time, 
aud the respondent No. 3 who was his guardian 
for the suit were defendants. In Septem¬ 
ber 1883, a foreclosure decree was passed in 
favour of the plaintiff. Before the date fixed 
by the decree for the payment of the mortgage- 
money, the respondent No. 3 and the plaintiff 
presented a petition to tbe Court, which passed 
the decree, in which thev stated that the mort¬ 
gagee had agreed that the mortgagors should 
hold certain laud, part cf the mortgaged pro¬ 
perty rent free, and that the mortgagors had 
agreed not to redeem tbe mortgage ; and they 
prayed that an order absolute for foreclosure 
might be made at once. This petition purport¬ 
ed to have been presented under s. 258. Civ. 
Pro. Code. The Court made an order, embody¬ 
ing the terms of the agreement, and declaring 
that the order had the force of a decree under 
s. 87, T.P. Act, and s. 375, Civ. Pro. Code. 
The mortgagee obtained possession of the mort¬ 
gaged property. The appellant in 1897 brought 
a suit against the respondents, claiming to 
have the agreement above mentioned set aside, 
and to recover possession of the mortgaged pro¬ 
perty on the ground that the agreement was 
fraudulent, and had been made without the leave 
of the Court. Held t that a compromise entered 
into by the next friend or guavdian for the suit of 
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a minor, without the leave of the Court, is void¬ 
able at tne instanoe of the minor on that ground , 
alone, notwithstanding the deoree made upon 
suoh compromise may have bcoome final, and 
that no attempt is made to show that it was 
disadvantageous to him. Held , that the pro¬ 
visions of s. 462. Civ. Pro. Code, are applicable 
to agreements entered into in proceedings in a 
suit susequent to the decree, even if the agree¬ 
ment adjusted the decree for foreclosure, with¬ 
in the meaning of s. 258, Civ. Pro. Code. 
Makund Singh v. Reoti, 2 O.C. 45. [R., 6 

O.O. 175] 

( 91 ) — Suit for account by minor against his 
agent ’“Advances made for minor s b&yiefit— 
•Guardian's power to bind minor—Principal and 
agent .—Where a minor comes to Court to have 
an account taken as between himself and his 
agent, and it is found on taking that acoount 
that the agent has made certain advances to 
the guardian of the minor and that those 
advauoes had been applied for the benefit of 
the minor, it was held that the agent ought to 
be allowed those advances in taking the 
accounts. Where the plaintifi seeks relief from 
a Court administering equity, he must do 
equity himself. A guardian cannot bind his 
minor ward by a personal oovenant. SUREN- 

dba Nath sarkar v. atul Chandra Roy, 
34 C. 892 = 7 C L.J, 87. (11 B. 551, F.) 

(92) — Mortgage by guardian for necessity — 
Guardian making himself personally liable-— 
Plight of guardian to retain possession of ward's 
property till the discharge of Liability—Puisne 
mortgagee discharging a prior mortgage binding 
on ward , right of —Caretaker , acts of— llow far 
binding .—Where a guardian executes a mort¬ 
gage of the minor’s property for a debt due by 
the estate of the minor, and makes himself per¬ 
sonally liable, he is entitled to insist upon the 
debt being discharged and his liability being 
put an end to before possession of the ward’s 
estate is taken away from him. Where, to dis¬ 
charge a prior mortgage-decree binding on the 
ward’s estate, the guardian executes a usufruc¬ 
tuary mortgage after the ward's death, the 
usufructuary mortgagee is entitled to be reim¬ 
bursed the amount paid by him in discharge of 
the mortgage decree, and has a charge upon 
the minor’s property for that amount, even 
though the usufructuary mortgage may not 
be valid as against the ward or his heir. Conse¬ 
quently, he is entitled to insist, as against such 
ward or any one olaiming under him, that he 
should not be rejected from the property usu- 
fructuarily, mortgaged to him, tilt the amount 
is paid. Even the aot of a mere care-taker of 
property in charging the estate, if done bona 
fide, will be binding on the principal, and any 
one claiming the estate through such principal 
must, in equity, be held disentitled to recover 
the proporty without satisfying the charge. 
ANANTHAYA KAMTHI V. DAXMINARAYANAP- 

'PAYA, 15 M.L.J. 283. 

(93)—Bona fide compromise by guardian of 
an uncertain claim of the minor—Latter bound 
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ly and estopped from repudiating , the compro¬ 
mise. —Compromise was entered into in this 
case on behalf of the minor plaintifi by bis 
grandmother and guardian, bonafide , in settle¬ 
ment of a real existing dispute in which the 
rights of both parties were uncertain and the 
compromise was in the interest of, and bene- 
cial to, the minor who got under it half the 
property without the expense and uncertainty 
of pressing his claim further in Court. Both 
parties were bound by the compromise and the 
minor, therefore, could not turn round and re¬ 
pudiate it so far as it was in favour of the other 
party and so went, against him. Queers .— 
Whether a person’s status as an illatom son-in- 
law of another oould be maintained at law 
when th« latter had sons of his body at the 
time of the former’s marriage ? MAI/LA REDDI 
v. ASWARATHA REDDI, 13 M.L.J. 494. (7 M. 

H.C. 25, 4 M. 272. Pc.)' 

(9 4:) —Guardian ad litem, duty of—Decree, 
when to be set aside , for the negligence of the 
guardian—Test—Minor , to prove what. —The 
guardians of infants are not bound to contest 
all claims against an infant’s estate whether 
well or ill-founded. (14 M.I.A. 393, R.) If 
the omission by a guardian to plead a defence 
is fraudulent or amounts to gross misconduct, 
the decree may be avoided. (3 C.Li.R. 17, R.) 
It thero has been groes negligence on the part of 
a next friend in the conduct of a suit, the 
deoree may be successfully impeached by the 
infant. (22 C. 8, R.) The test is, whether 
the inaction of the guardian amounted to neg¬ 
lect of duty or was in best interests of the 
infant. It is not every kind of negligenoe nor 
any amount of negligenoo which would render 
proceedings, otherwise regular and proper, 
liable to bo opened up ; it must be suoh negli¬ 
gence as leads to the loss of a right, which, if 
the suit had been conducted or resisted with 
due care must have been successfully asserted. 
(5 C.W.N. 5S, R.; 6 C.D.R, 69, D ) It is not 
sufficient for the minor to allege that the suit 
was not defended by the guardian ad litem ; it 
ought to be alleged and proved that an availa¬ 
ble 0 good ground of defence was not put forward 
at the hearing by the omission of the guardian 
to appear at the trial. PARAIESWARI PERSHAD 
NARAYAN SINGH v. SHEO DAT RaI, 6 C.L.J. 
448. 112 C. 69, 2 C. 283, 25 W.R. 449, R.) 

(95) — Contiact for sale by guardian of 
minor—Subsequent sale to third party — Sanc¬ 
tion of District Judge — Sale, void or voidable 
— Specific performance. — A certificated guardian 
of certain minors contracted to sell their pro¬ 
perty to the plaintiff for a consideration of 
Rs. 217, of which R3, 8 q was to be paid in cash 
and the balance of Rs. 1S7 was to redeem a 
mortgage upon the property executed by the 
late father of the minors in favour of the plain¬ 
tiff The guardian undertook to obtain the 
sanction of the District Judge to the transac¬ 
tion. She, afterwards, fraudulently conveyed 
the property by registered deed to her relative, 
the defendant No. 1 who was fully aware of 
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the previous contract with the plaintiff. Held, 
that the sale to the plaintiff was not ipso facto 
void but only voidable at the instance of any 
person affected thereby. That the plaintiff ! 
became entitled to obtain specific performance 
when, by finding that the sale to him was for 
the minor s benefit, the District Judge in effect 
sanctioned the sale. MUSST. Etwaria v. 

Chandra Nath Mukerjee, 10 c w.N. 763. 

( 96 )—Contract cf sale and purchase—Elinor — 
Contract by quardian — Specific performance — 
Personal liabilicy. — Woodroffe, J.— Specif! o 

performance may be grauted of a contract 
entered into by a guardian on behalf of a minor, 
if the contract be one which, being within the 
guardian’s powers, binds the minor. An agree¬ 
ment for sale and purohase entered into on 
behalf of a minor may be specifically enforced, 
notwithstanding the fact that it involves a 
personal liability to pay the price, if the agree¬ 
ment be carried out, and also damages in lieu 
of, or in addition to, specific performance, if the 
agreement be broken. Mir SARWARJAN v. j 

Fakhraddin Mahomed Chowdry, ll c W. | 

N. 34 -34 C. 163 = 1 M.L.T. 360 = 4 C.L.J. 
431. (14 I.A. 89, R.) 

<97) —Appointment of guardian—Minor Hindu 
co-parcener—Guardian of property vdiether can 
be appointed guardian of person—Status cf the 
family—Suit by one co parcener against another 
for possession, ichether effects separation — Parti- j 
tion .—A guardian cannot be appointed to the 
estate of a minor cc-parcener of a joint Hindu 
family, who has no separate property. (25 A. 
407 ? P C., R.) The status of the minor places I 
no difficulty in the way of appointing a guardian 
of the person, but different considerations apply 
to the guardianship of property. (30 B. 152, R.) 

It is a fact that individual members of a joint 
Hindu family frequently hold property, in which 
the other members of the family have no share, 
and a suit by one against another, based on the 
allegation that an acquisition was for the joint 
family and not merely for the member in whose 
name it was recorded, does not effect a separa 
tion. (2 P.R. 1892, 4 C. 434, D.) So, a suit by a 
co-parcener against a minor co parcener, to esta¬ 
blish the fact that a mortgage transaction 
effected by the minor’s father was cn behalf of 
the joint family, does not effect a partition. 

Ram Kishen v. bedi Ram, 23 P R. 1910 = 33 
P.W.R. 1910 = 3 Ind. Cas. 887. 

(98)— Mortgage by guardian . Validity of— 
Guardians and Wards Act (VIII cf 1890), 
s. 31 — Order t if to substantially comply with 
the provisions of the section—Order obtained on 
misrepresentation of fact and not by fraud — 
Mortgagee entitled to amount advanced . — A 
mortgage executed by a certificated guardian 
of a minor’s property, in pursuance of a per¬ 
mission obtained on misrepresentation of faot 
and not by fraud, is a valid mortgage, even 
though th3 permission ought not to have been 
granted. A mortgagee is not bound to go be¬ 
hind the order of the Court permitting the 
mortgage, where no case of fraud exists. 
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(12 A. 47, 11 C. 379, F.) An order granting per¬ 
mission to the guardian to transfer is sufficient, 
if it substantially, though not in form, com¬ 
plies with the provisions of e. 31 of the Guar¬ 
dians and Wards Act. Thus an order not recit¬ 
ing the necessity for which the loan was 
required is valid, if the petition on which the 
order was granted contained the requirements 
j provided in s. 31 of the said Act. A mortgagee 
is not eutitled to recover any larger cum than 
what he has actually advanced. MAHARAJA 

Sir Rameswar Stngh Bahadur v. dhun- 
PAT Singh, ll C L.J. 197 = 5 Ind. Cas 334. 

(^9) — Mortgage — Minor—Loan by a guardian 
—Lender"s rights agahist proverty—Due enqui¬ 
ries, When a guardian purports to mortgage 
the minor’s property on behalf of his ward, 
the lender is bound to enquire into the neces¬ 
sities of the loan and to satisfy himself as well 
as he can with reference to the parties with 
whom he is dealing, that the guardian is acting 
in the particular instance for the benefit of the 
minor. If he does enquire and acts honestly, 
the real existence of an alleged and reasonably 
credited necessity is not a condition precedent 
to the validity of the charge, nor is he bound 
to see to the application of the money. It is 
only, however, when there has been at tho 
time cf the loan either real necessity for it or 
due enquiry a3 to such necessity that the len¬ 
der can obtain a charge over the minor’s pro¬ 
perty. Dalibai v. Gopibai, 4 Bom. L.R, 
105 = 26 B. 433. 

(100) — Investment of property — Minor's pro¬ 
perty—Change of investment-Court's discre¬ 
tion in sanctioning the change — Guardian' s 
duty to preserve and not to add to minor's pro¬ 
perly, —Guardians are in a fiduciary position 

| and the Court should ordinarily be guided by 
tho rules embodied in the Trusts Act, 1882, in 
sanctioning changes in the investment of the 
minor’s property. A trustee is not allowed the 
same discretion in investing the moneys of the 
trust as if ho were a person sui juris dealing 
with his own estate. Business men of ordinary 
prudence may and frequently do select invest¬ 
ments which are more or less of a speculative 
character but it is the duty of a trustee to con¬ 
fine himself to the class of investments which 
are permitted by the trust 3nd avoid all inves- 
ments which are attended with hazard. The 
duty of guardians is primarily to preserve and 
not to add to tho property of the minor. In re 

Cassumabi, 8 Bom. L.R. 383 = 30 B. 591. 

(101) — Adoptive mother — Adopted son — Age 
— Competency, —A woman can become the 
guardian of the person of her adopted minor 
son though she may be only 18 years of .age. 
RANGUBAlv. GOPAB, 5 Bora. L R. 542. 

(102) —’ Ad litem ’—Gross negligence.—To 
withdraw from an uncertain defence which may 
or may not have been sustainable, is not in itself 
such gross negligence as in the eyes of the law 
to be tantamount in its consequenoes to fraud 
on the part of the guardian ad litem . The 
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mete withdrawal by a guardian ad litem from a 
Buit even though there might be ft good case, 
is not in itself gross negligence, whioh would 
prevent the bar of res judicata , VENKATESH 
v. BHAVANISHANKAR, 5 Born. L.R. 174. 

(103)— Duties and powers of guardian —Ap¬ 
pointment of guardian by Court Lending of 
money by guardian in course of carrying on 
minor's business — Liability of guardian for 
debts proving bad—Investment in ntiv company 
—Right of minor to claim return of money so 
invested. —Where a person to whom letters of 
administration was granted under Act XL of 
1358 in respect of a minot’3 estate had to carry 
on business carried on by the minor ? father, 
which involved lending of money and incur¬ 
ring liabilities, did business honestly to the 
best of his ability with proper care and prudence 
he was not liable for some debts proving bad. 
But where he invested money of the minor in 
a company which was only just started and 
the success of which was a mere matter oi 
speculation he acted beyond the scope of his 
authority and waB bound to return the money 
so invested and take himself the shares in the 
company* BANSIDHER v. GANPATLAL, 3 C. 

P L.R. 93 

(104) — Duties and powers cf guardian—Sale 
by guardian of minor's property to discharge 
father's dtbt—Sale valid if beneficial to minor's 
interest. —The guardian of a minor may sell 
away the ancestral property of the minor to 
discharge a mortgage debt of the minor s father, 
if the sale is a prudent transaction and for 
the benefit of the minor. MADHOSING v. 

Mahamad Ibrahim, 1 C P.L.R. 72. 

(105'' — Settlement by elder brother and guar¬ 
dian — Effect upon minor. —In this oase plaintiff 
sought to set aside a settlement, which was 
entered into on his behalf, whon be was a minor, 
by his elder brother and guardian. It was in 
the nature of a family settlement entered into 
for the purpose of putting an end to family dis¬ 
putes. It was found that the transaction was 
honest, fair and prudent, but that, before 
making the settlement, the guardian made no 
enquiry with regard to the nature of the debts. 
Held , the settlement was binding on the minor. 

Natesa Iyer v. Rama Iyer, 9 M L.T. 498. 

(106 )— Mortgage executed by guardian —Legal 
necessity — Minor's benefit—Recitals in a deed, 
>io evidence of contents — Estoppel—Admission 
of mortgage-debt by minor after becoming major 
— Ratification — Whethe r decree canle based on 
adinissions. — A mortgage-deed was executed by 
one B on his own behalf and as guardian of a 
minor. There was no evidonce beyond the 
recital in the mortgage-deed that it. was exe¬ 
cuted for legal necessity. The mortgagee also 
made no enquiry as to the necessity of the loan. 
The minor on attaining majority admitted in 
two subsequent documents that the debts duo 
under the previous mortgage were due from 
him and that they had been re-paid. Held, 
that mere reoitals in a deed were not sufficient 
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proof of the facts contained therein. Held , also 
that admissions contained in subsequent docu¬ 
ments could not be treated as estoppel or as 
ratification of the transaction, but that they 
oould be treated as statements that the money 
had been legally borrowed for the minor’s 
benefit and that be was legally bound to re-pay 
it, and that, on the basis of such an admission, 
a decree could be passed against him. 

narain Singh v. Mahabir Prasad, 9 Ind. 
Cas. 36. 

(107) — Uncertified guardian—Powers—"Bona 
fide acts— Avoidance — Ground. —A minor on 
bis attaining majority cannot impeach a bona 
fide transaction made by his de facto guardian 
for the benefit of his estate and in his interest, 
on the ground that such guardian was not one 
legally constituted under Act XL of 1858. 
Mastu v. Nand Lad, 73 P.R. 1890. [Cows., 
28 P.R. 1909 = 182 P.L.R. 1908 = 170 P.W.R. 
1908 ; R-t 52 P.R. 1904 = 85 P.L.R. 1904.] 

(108) — Sale by certified guardian — Per¬ 
mission of Court—Nature of such .—A sale 
made by a certified guardian with the permis¬ 
sion of the District Judge cannot be impeached 
by the minor on the grouud that the permission 
so given did not comply with the provisions of 

| s. 18, Act XL of 1858. The sale will bo held 
valid if it is tfiiown that it was done in good 
faith for the benefit of the minor and for 
necessarv purposes, ClIAUTH 1MAD v. GODHU, 
56 P.R. 1890. [R., 9 P.R. 1892.J 

[ 109 )—Lease to guardian—Management of 
estate —Introduction of stranger.—A lease to a 
guardian of hi 3 ward’s land is most objection¬ 
able. An order of a Judge the effect of which 
would be to introduce a stranger in the managa- 
ment of an ancestral holding will not be 
justified unless it can be shown that the mem¬ 
bers of the minor’s own family are unfit to be 
bis guardian. KlSHEN StNGH v. RAHAB 
BlNGH, 78 P.R. 18&2. 

* 

(llOj — De facto guardian — Balance struck 
by him—Minor when bound. — A balance struck 
by a de facto guardian on a mioor’e behalf will 
not bind the minor unless it is shown chat tha 
transaction was for the minor’s benefit and 
that it was done with great care and caution. 
HIRA SINGH v. CHETU. 97 P.R. 1889. 

(11 4 )—Guardian and minor—Power of guard¬ 
ian to enter info a compromise on behalf of the 
minor—Act XL of 1858 —Minor's Act , s. 18.— 
A certificated guardian has no power to bind 
his minor ward bv a compromise whioh iuvolves 
an assignment ol immoveable property belonging 
to the minor without having firsG obtained the 
sanction of the Civil Court to the compromise; 
nor does the fact that the guardian has subse¬ 
quently joined the minor as a party in suits in 
which the compromise was practically adopted 
estop the minor from questioning the validity 
of the compromise. BRIJMOHAN LAD v. GHASI 

RAM, A/W.N. 1891, 46. 
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(112) — Appeal by guardian— Practice. — No 
appeal is allowable by a guardian to protect 
himself against a deoree by making a minor’s 
property liable under it. H. G. FRENCH v. 
Baranashee BANERJEE, 8 W.R. 29. 

(113) —In a suit to set aside sales by a minor’s 
guardians, on the ground that they were not 
justified by any legal necessity the burden of 
proof is on the defendant to prove the legal 
necessity. LOOLOO SINGH v. RAJENDUR, 
LAHA, 8 W.R. 364. 

(114) — Sale by guardian — Suit for setting 
aside sale — Proud — Purchaser not acting bona 
fide.—The guardian of three minors 6old a 
portion of their ancestral lands and one of them, 
after attaining majority, instituted a suit on 
behalf of himself and of his other brothers to 
cancel the sale. The lower Court found that, 
although the estate of the minors did not seem 
to have been substantially injured by the sale 
(the greater portion of the purchase money 
having been re-invested in land by the guar¬ 
dian), still the sale was not warranted by law, 
being made without necessity, and the sale was 
thus set aside. The purchaser appealed on the 
ground that he acted bona fide, and that there 
was no finding of the lower Court that he 
acted otherwise. Held , that the finding of the 
lower Court, although it did not amount to 
finding of fraud or collusion on the part of the 
purchaser— was substantially a declaration 
that he did not act bona fide, that is to say, 
that if in fact he believed that there was a 
legal necessity for the sale which the guardian 
wa3 making, he bad not exercised due care and 
attention in arriving at the belief. SHEO 

PERSHAD RAM v. THAKOOR TerSHAD, 5 W. 

R. 103. 

(115) — Compromise by quaidian on behalf cf 

minor—Advantage to minor and good faith in 
guardian essential. —A compromise bad been 
effected between the guardian of the plaintiff, 
who was a daughter’s eon, and therefore, the 
heir expectant of his grand-father, and the 
widow of that grand father, by which the 
minor was to receive immediate possession of 
half of the properly on the condition nf bis 
guardian on his part surrendering all claim to 
the reversion of the other half which the grand 
mother settled on the defendant, who was the 
son of her daughter's daughter and therefore 
no heir at all under the Hindu Law. The 
High Court held that the arrangement could 
not be sustained unless it be shown that the 
transaction was at the time one reasonably 
beneficial to the minor, and refuse to sanction 
it since there was neither necessity nor ad¬ 
vantage iu such an arrangement. The acts 
of the guardian as regards minors must show 
the strictest good faith and must be based on 
considerations of actual necessity and advantage 
not on calculations of possible benefits. BODH 
MUR v. GOUREE SUNKAR, 6 W.R. 16. [R., 

10 B.H.C. 311.j 

(116) — Compromise of suit by guardian ad 
litem— Suit by minor to set aside decree — Plea 
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of fraud and collusion—Maintainability of 
suit .—A deoree was passed against the plaintiff 
(a minor) in a compromise entered iDto by his 
guardian ad litem to which the consent of the 
Court had been duly obtained under s. 562 of 
the Civ. Pro. Code, 1882. The present suit was 
instituted by the plaintiff to set aside that 
deoree, on the allegation that the guardian 
ad litem had entered into the compromise 
mala fide and by reason of collusion, fraud, 
and improper pecuniary inducement. Held , 
that there was no objection to the maintain¬ 
ability of the suit, on the allegations contained 
in the plaint. BEHARI LAL v. MUMTAZ 

Khan, A.W.N. 1584, 316. 

(117) — Mother's act as guardian. —A mother 
can bind her sons, acting in good faith, as 
their guardian. MAKBUL ADI v. SRJMATI 

MasnaD Bibi, 3 B.L.R. AC., 54 = 11 W.R. 
396. 

(118) —Act VIII of 1890 (Guardians and 
Bards Act), s s. 29 and 30 —Guardian and 
minor—Mortgage by guardian of minor's pro¬ 
perty—Previous permission of the Court of 
Wards no ' obtained — Effect of mortgages .— A 
mortgage, purporting to bind the estate of a 
minor, was executed on behalf of the minor 
by his mother who was not only the natural 
guardian of the minor, but a certificated 
guardian under the provisions of the Guardians 
and Wards Act. The guardian, however, had 
not obtained the permission required by s. 29 

| of the above mentioned Act. Held, that the 
mortgage was not void, but if the minor had 
in fact benefited by the money borrowed, to 
that extent the minor’s estate ought to be held 
liable before he was entitled to be relieved 
against the mortgage. SAH TEJPAL v. GANGA, 
A.W.N. 1S02, 192. (9 A. 340, 22 M. 289, F.\ 18 
A. 373, D.) 

(119) —Guardian and infant—Alienation by 
guardian—Delay in repudiating a guardian's 
act—Suit by minor—Limitation — Notice .— 
Mere siience for a period short of that prescrib¬ 
ed by the law of limitation cannot by itself 
constitute a valid ground for rejecting a per¬ 
son’s claim to set aside bd alienation improperly 
made by his guardian, during his minority, 
without valid necessity. A rereon who has 
arrived at majority is not required by law to 
give any notice, express or implied, to the 
person who holds his property under such an 
alienation, or to perform any preliminary acts 
before he can bring a suit to set it aside. RAJ- 
NARAIN Deb Cfiowdhry V. Kassee Chun- 
DER CHOWDHRY, 10 B.L.R. 324 = 18 W.R. 
404. 

(120 ) —Minors —Duty of guardians—Compro¬ 
mise — Durden of proof — iraud .— It is undoubt¬ 
edly the duty of guardians scrupulously to re¬ 
gard the interests of minors in dealing with 
their estates, and the Court will, when neces¬ 
sary, enforce the performance of this duty. 
But the interests of infants would seriously 
suffer if a notion were to prevail that guardians 
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were bound, for their own seourity, to contest 
all claims against and infant’s estate, whether 
well or ill-founded ; and suoh a notion might 
prevail if the compromise of a claim of debt 
confirmed by a decree of a Court were to be set 
aside after 16 years without distinct proof of 
fraud. In this oase, the burden of proving his 
allegations that the suit against him while a 
minor was fictitious, and the compromise of it 
by his guardian fraudulent and collusive, lay 
upon the plaintiff, and an element in that 
proof, without which his case amounted to 
nothing, was the non-existence of a debt. But 
as the lower Courts fell into an error in point 
of law in assuming that the burden of proof of 
the debt lay upon the defendant, the Privy 
Council reversed their decision, and dismissed 
the suit with costs. BaBOO LEKRAJ ROY v. 
Baboo Mahtabchand, 10 BL.R. 35, P C.= 
17 WR. 117 = 14 M I.A. 393 = 2 Suther. 536 = 

3 Sar. 43. [22.» 6 C.L.J. 448.] 

(121) — Guardian and minor—Guardian ap¬ 
pointed under Act XX of 1864 (A liners Act) 
Alortgage by guardian without Court s sanction 
— Validity—Act VIII of 1890 (Guardian and 
Wards Act),ss. 29, 30— Mortgage by guardian 
with sanction under , s. 305, ('iv. Pro. Code , 18b2, 
of subordinate Judge—Sufficiency of sanction 
Validity of mortgage—Mortgage by guardian— 
Parties to suit—Transfer of Property Act , 1882, 
s. 85. — A guardian of the person and property 
of a minor, appointed under the Minors Act 
(XX of 1861) is not competent under s. 29 of 
Act VIII of 1890, to mortgage the property 
belonging to his ward without the permission 
of the Court which appointed him. Such a 
mortgage i6 absolutely void under Act XX of 
19G4 and is voidable under s. 30 of Act VIII of 
1890 at the instance of any other person ( i.c,, 
any person other than the guardian-mortgagor) 

affected thereby. [22., 12 C.P.L.R. 13, 10 

O.C. 321.] Where the guardian of a minor 
appointed under Aot XX of 1964 (being a judg¬ 
ment-debtor) mortgaged the property belonging 
to bis ward with the sanction of a subordinate 
Judge under 8. 305 of tho Civ. Pro. Code, 1882, 
heldlha.1 tho sanction was in sufficient to validate 
the mortgage. Under s, 29 read with e. 4 (5) 
of the Guardian and Wards Aot (VIII of 1890), 
tho Court whose sanction is required for such a 
transaction is the Court which appointed the 
guardian in pursuance of an application under 
the Act (viZt % the District Court). Tho suit 
property belonged to T, who mortgaged it with 
possession to first defendant in 1884. T died 
leaving behind him bis son V (a minor) to 
whom W was appointed guardian by the Dis¬ 
trict Court under tho Minors Act (XX of 1864). 
In 1890, W mortgaged the same property to tho 
plaintifi with aanotion of Court obtained under 
s. 305 of the Civ. Pro. Code, 1882. The planitifi, 
as puisne mortgagee, filed tho present suit in 
1895 for redemption of the earlier mortgage of 
1884. Held , that the original mortgagee (first 
defendant) was not affected by the plaintiff's 
mortgage, because he had a right to his money 
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only (as prior enoumbranoer), but that the 
person really affected by the mortgage was V 
(the owner of the equity of redemption) 
was a neoessary party to the suit un fir 8 - 
of the Transler of Property Act, H.B.— 
oase was aocordiogly remanded for V 8 
added as a party and for decision on the merits. 

DattakaM V. Gangaram, 23 B. 28/. Litxpi., 


i7 n n iqi 1 


(122 )—Act ZL of 1858, s. 18 —Saltt by guar¬ 
dian without sanction ot Court Guardian 
jointly interested in minor's property— Recall of 
certificate — Specially good oause must be made 
out before removing from tha offioo of guardian 
and manager of minor’s estate, a person who is 
himself jointly interested with the minor in 
the management of the property. In this case, 
a certificate of guardianship had been granted 
to a certain person in respect of the property of 
his minor half brother. The certificate was re¬ 
called by the Judge on the ground that the 
guardian had, without the sanction of the 
Court ; executed a boDd pledging certain pro¬ 
perty of tho minor. 22 eld, that though the 
guardian, in executing the bond, violated the 
provisions of s. 18, Act XL of 1858, in so far as 
that the bond would be invalid as being vmh- 
out the Court’s sanction, it did not follow that 
the guardian must therefore be removed from 
his office. It should have been made clear, that 
the guardian, in so executing the bond, had 
acted in bad faith, or had injured, or was 
likelv, or intended, to injure the interests of the 
minor. It did not appear even that he know¬ 
ingly contravened the terms of that section, 
and, at any rate, it appeared that the bond in 
question was executed four or five year3 ago, 
and that it had been superseded by a patm settle¬ 
ment entered into by the guardian with full, 
sanction of the Civil Court. Held , therefore, 
that the Judge had no sufficient ground for 
sotting aside the certificate. In the matter 
of the petition of BUSUNTO COOMAR GHOSE. 
IS B L.R. 351, Note = 13 WR. 300. [22,, 15 

B.L.R. 350 = 24 W.R. 46.] 


(123) — Act XL of 1858 —Mortgage by guard¬ 
ian without Court's sanction—In this case a 
Division Bench declined to disturb a mortgage 
made by the guardian appointed by Act XL of 
1858, as the mortgage was after a suit, to which 
the minor was a party, had been brought on 
tho mortgage, and a dooree had been passed in 
favour of the mortgagee. ALFOOTOONISSA v. 

GOLUCK Chunder Sen, 15 B L.R, 353, Note. 
[22., 2 C. 283.] 

| (i24)— Act XL of 1958 —Sale by guardian— 

Sanction of Court not obtained .—Where the 
elder brother natural guardian of a minor, who 
was also appointed guardian under Aot XL of 
1858, sold the minor’s immoveable property 
without the sanction required by s. 18 of the 
Aot, held that the sale was invalid, though it was 
necessitated by the condition of the estate ana 
though a fair price was given. SHU BRUT 
CHUNDER V. RAJKISSEN MOOKERJEE, 13 *>• 
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L.R. 330 = 24 W.R. 46. [F., 4 C. 33 ; 9 A. 340 ; 

■K., 2 C. 283, 15 C. 627, 20 fci 61, 22 M. 289. 9 
C.W.N. 923, 3 C.L.J. 260] 

(125) Act XL of 1858 —Power of guardian 
to mortgage without sanction of Court—Mefussil 
— Mortgage of property in Calcutta. — When a 

estamemary guardian obtains a certificate 
under Aot XL of 1858, he puts himself to a 
certain extent under the control of the Civil 
Court, and cannot mortgage or sell without its 
sanoticn. A guardian who has obtained a certifi¬ 
cate under Act XE of 1858 is competent to 
mortgage or sell property in Calcutta, without 
the sanction of the Court. In the High Court 
at Calcutta, which alone has jurisdiction ever 
landed property in Calcutta, the relations be¬ 
tween incapacitated persons and their guardians 
whether testamentary or otherwise, have always 
been treated from a different point of view to 
that taken in the mofussil. The notion that a 
testamentary guardian could not act on behalf 
of his ward without the sanotion of the Court 
has never prevailed in Calcutta. GOPAL 

Narain Mozoomdar v. Muddomutty 
GUPTFE, 14 B.L. R. 21. 

(126) —Power of guardian to mortgage estate. 
—The manager of a minor’s property can mort¬ 
gage the estate to meet pressing demands 
against it, without the intervention of the 
Court. ALLA Ditta v. Himmat, 52 P.R. 1872. 

Right of guardianship—Hindu Law—Com¬ 
petition between outcasted mother and paternai 
grandfather in caste —See ACT XXI OF 1850, 
A.W.N. 1905, 205 = 2 A.L.J. 663 = 23 A. 233- 

Power of lunatio’s—to contract without per¬ 
mission from Court — See ACT XXXV OF 1355, 
3 A.L.J. 686 = A.W.N. 1906, 298. 

Guardian not competent to enter into con¬ 
tract. binding ward personally — See BOM. ACT 
VI OF 1862, s. 12, 11 B. 551, P C. 

Authority of—to agree to arbitration on be¬ 
half of a minor —See Arbitration — Refer¬ 
ence TO ARBITRATION, A.W.N. 1905, 171 = 2 
A.L.J. 493 = 28 A. 25. 

Minor if can enter into submission to arbitra¬ 
tion— Guardian’s power to submit on behalf cf 
ward —See Award, 14 C.L.J. 16S. 

See Betrothal, 21 P R. i860, 59 P.R. 
1866. 

Guardian and ward - Alienation by guardian 
of minor’s property—Suit to set aside alienation 
by minor on attaining majority—Burden of 
proof— See Civ. Pro. CODE, 1903, O. II, rr. 4, 
5; 5 M.L.J. 53. 

Compromise by guardian or next friend — Sec 

Compromise— Compromise of suits in 
Civ. Pro. Code, 17 a. 531 = a. vV.N. 1895, 126. 

Sale by guardian to his minor ward—Validity 

—See Contract act, 1872, ss. ig, ii, 9 a. 
L.J. 670. 
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i Guardian ad litem of minor defendant when 
liable for costs of suit—Gross misconduct of 

guardians — See COSTS—SPECIAL CASES, 8 B. 
391. 

Cf 

See Declaratory decree, Suit for— 
When declaratory suits lie, 42 P.R, 

1876. 

i See Hindu La w—alienation, 18 W.R. 

81, Foot note = 6 M.I.A. 393. 

Bills of exchange—Guardian of Hindu— 
Minor, sole ownerof business —Power to appoint 
I agent—Guardian’s power to give authority to 
I draw bills to such agent — Extent— See HINDU 

Law—Joint-Family, 21 M.L J. 620 = M. 
W.N. 1911, 335. 

The Kuril of a joint Hindu family, who is 
also the certificated guardian of a minor 
member of it, cau make a mortgage of ihe joint 
family property so as to bind his minor ward as 
well —See HINDU LAW—JOINT FAMILY, 3 C. 
L.J. 12. 

Joint Hindu family—Powers of manager— 
Creditor lending money to manager, duty of— 

See Hindu Law—Joint family, 194 P.L.R. 
1905. 

See Hindu Law—Joint family, 20 B. 767. 

Right to question partition effected during 
minority ot co-parcener — Validity—Fraud, 
undue advantage or gross inequality in distribu¬ 
tion of property to be proved — See HINDU LAW 

—Partition, 2 M.H.C 182. 

See Hindu Law—Partition, 3 M.H.C. 94, 

1 M.H.C. 105. 

Sale by plaintiff’s mother as guardian during 
his minority—Suit to set aside sale—Limita¬ 
tion— See Limitation act, 1903, arts. 44, 
144, 11 M.L.T. 198 = M.W.N. 1912, 383. 

Power of widow to alienate estate—Rights of 
attaching creditor — Widow with minor children 
—Guardianship of property — See MaHOMEDaN 
LAW—ALIENATION, 2 L.B.R. 144. 

Order absolute for sale—Guardian dead— 
Fffect of non- c ervice of notice — See TRANSFER 
of Property, Act, 1882, ss. 88, 89, 2 A.L.J. 

I 6!C = A.W.N. 1905, 241 = 28 A. 193. 

-4.—Ratification of Act of Guardians. 

H)— Possession—Right to sell — Minority — 
SaL — Acquiescence. — Persons having a right of 
possession may dispose of property, though it is 
not actually in their possession. The convey¬ 
ance of property while its owner i*3 a miucr is 
not npe oc Pari!y inoperative ; the sale may be 
valid if effected bv the guardian and acquiesced 
j in bv the minor after he came of age. 
KUMUROODDEEN SHAIKH v. SHAIKH BHA- 
DOO, 11 W.R. 134. [F , 22 W.R. 99, 25 W.R. 
223.] 

(2 )—Major conniving at guardian's misrepre¬ 
sentation of his true age — Mortgage—Possession 
— Repudiation — Hindu Law — Debts — Necessity . 
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A party of full ago allowing his guardian to (8)— What transactions entered into by 
give ouc that he is a minor and as such to guardians will be recognised by Courts. — In the 
mortgage his ancestral property, and permitting case of transactions entered inGo by guardians 

mortgagee to hold possession for 5 years, cannot on behalf of their wards, the Courts will 

afterwards repudiate the arrangements A recognise only such as secure to the wards 

necessity for contracting a loan is clearly made some tangible advantage or prevent, some clear 

out (and a justification to a money lender) by injury. DHARMJI v. GURRAR, 10 B.H.C. 311. 


the existence of a decree which may at any 
time be executed against ancestral property. 
PURMESSUR OJHA v. iUUSSAMUT GOOLBEE, 

11 W.R. 446. 

(3) — Sale by guardian — Ratification. —Where 
a plaintiff, after attaining his majority, oon- j 
duots a suit in his mother’s defence, in which 
he signs a written statement, showing that the 
purchaser from her of property sold during bis 
minority was entitled to what he claimed, he 
must be considered to acquiesce in and ratify 
the sale. KELUEL KRISTO DOSS v. Ram 

Comoar Shah, 9 W.R, 571. 

(4) — Guardian to abstain arrangement bene¬ 
ficial to himself — Ratification. — A guardian 
must abstain from any arrangement beneficial lo 
himself and detrimental to the minor’s estate ; 
and if he has failed to do so, be must, immedi¬ 
ately after the minor come 3 of age, obtain a 
distinct formal ratification. PROSUNNO COO- 
MAR GHUTTUCK V. WOOMA CHURN MOOKER- 
JEE, 20 W.R. 274. 

(5) — Minor receiving rent on coming of age — 
Effect. —A minor, who on coming of age, receives 
rent on a lease granted by his guardian, cannot 
afterwards repudiate it. RAM CHUNDER SIR- 
CAR v. PRAN GOVIND BOISHNUB, 25 W. R. 71. 

i 

(6) — Farm lca*c of minor's estate granted by i 
guardian boua fide, when Court could set aside. — j 
This was a suit to set aside an ijara lease, on the 
allegation that it was granted by the guardian 
of the plaintiffs while the plaintiffs were minors, 
and that the plaintiffs having attained majority, 
it had no longer any legal effect. The lower 
Courts having upheld the ijara, plaintiff con¬ 
tended on special appeal that it must be set 
aside. The High Court dismissed the appeal 
holding ihat the bona fide act of the guardian 
for the benefit of the estate of the minors, in 
giving out that estate in farm for a oertain 
number of years, was not one which the Court 
could lightly ret aside. There were sufficient 
ground for upholding the act of the guardian 
in having granted the form and the money 
raised upon it was found to have been taken 
for the minor’s use. pfuRO MOHUN MOOKBH- 
JEE v. Kaleenath Mukerjee, 2 W.R. 270. 

(7)— Liability of minor lor bona fide acts of 
guardian. —A minor is bound by all acts of his 
guardian done bona fide, the more particularly 
if be, after having come of age, gave an ac¬ 
knowledgment, to the guardian, admitting him¬ 
self to be liable tor all debts of bis ancestors 
and for the debts incurred by the guardian, ex¬ 
cept those which were specified therein. HURO 
CHUNDER CeOWDHRY V. GUNQSEE MOHUN 

Das, 1 W R. Mis., 18, 

G. IV—58 


l9) — Butwara proceedings conducted with 
assent cj ' guardians—Effect. — Butwara proceed¬ 
ings conducted with itio assent of guardians 
do not bind a minor, unless it is found that 
the guardians acted bona jide and with a due 
regard to the interests of me minor. BABOO 
HAREE PERSHAD SHA v. MUDDUN MOHUN 
THAKOOR, 17 W R, 217. 

(10) — Guardian not seeking to set aside 
mokurruree case. — The fact of a minor’s guar¬ 
dian not seeking to set aside a mokurraree 
pottah is not sufficient to defeat his title or 
make the terms of the pottah binding on him- 
SREEMUTTY A TO RA.J IT A DEBIA v. PAN- 
CHCOWREE KYBURTO DOSS, k i0 W.R. 236. 

See Res judicata-Parties, 38 P.R. 1897. 

-5.— Miscellaneous. 

(1) — Disqualified proprietor, suit by and 
against—Act XIX of 1873 (V.1P.P. Land 

Revenue Act)* s. 205 — Act VIII of 1879, s. 23. 
Under s. 205 of Act XIX of 1873, as amended 
by s. 23 of Act VIII of 1879, disqualified pro¬ 
prietor whose property is in charge of the Court 
f Wards, must sue and be sued in the Civil 
Courts, by and in the namG of tbeir guardians, 
where guardians have been appointed, or by 
and in the name of the Collector of the District 
in which the suit is brought, where gup-rdians 
have not been appointed. And it- make9 no 
difference that the suit may have for its object 
to Eet aside acts done by the ward before the 
date when the property came under the charge 
of the Court of Wards. SHEO DIAL CHAUBEY 

v. The Collector of Gorakhpur, 5 A. 
264 = A.W.N. 1883, 17. 

(2 )—Suit against disqualified proprietor 
Impleading of Collector os defendant — Appoint¬ 
ment of guardian ad litem— Act VIII of 1879, 
s. 23— Act XIX 0/1873, s. 205— Ch. VI—Power 
of disqualified proprietor to contract debts . 
Although, in a suit against a disqualified pro¬ 
prietor, whose estate is under the superinten¬ 
dence of the Court of Wards, the Collector is 
not directly added as the representative of the 
defendant in the manner reouired hy s. 23 of 
Act VIII of 1679, amonding Act XIX of 1873, 
a- 205, still, if be is impleaded as a defend¬ 
ant on the ground, “ that the property of 
the defendant had come under the superin¬ 
tendence of the Court of Wards ” before 
the execution of the bond, on which the pro¬ 
prietor was sued, this may be held to be a suffi¬ 
cient description of bis position and oharaoter 
in the litigation, namely, as representative ad 
litem of the defendant, and the Colleotor would, 
therefore, be entitled to raise, on her aooount, 
the question of her legal capacity to oontraot 
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simpie money debts. The mere disqualification 
of a person to manage his estate does not carry 
with it a general and complete disqualification 
to enter into any contracts at all. THE Col¬ 
lector of Benares v. Sheo Prasad, 5 A. 
487 = A W.N. 1883, 63. 

(£) Guardian and minor — Muhammadan 
Law—Suit by minor to set asiae sale by her 
lather of property in which she icas a sharer .— 
Where a Muhammadan 6old immoveable pro¬ 
perty in which his minor daughter was entitled 
to a three anna share, and it was found that 
the sale was for the benefit of the father alone 
and that the minor was in no way benefited by 
it ; Held , that the daughter on attaining 
majority was entitled to have the sale, so far as 
it affected her interest in the property, set aside. 

Bishnath Singh v. ashraf-un-nissa, A. 
W.N. 1894, 89. (16 C, 627, R.\ 9 A. 340, D.) I 

(4) — Suit by minor plaintiff. —Where the 
Judge, who is competent to try a suit by a 
minor plaintiff for recovery of property, allows 
the minor to be represented by his sister, con- ! 
sidering that the father had neglected his inter¬ 
ests in respect of the property in suit, the suit 
was held maintainable, though the sister had 
not been appointed guardian ad litem by order 

of Court,. Luchmifut Singh v. amir ahum, 

9 C. 176=12 C.L.R. 22 

(5) — Act XL of 1858, s. 3— Certificate of 
guardianship—When it takes effect —A certi¬ 
ficate of guardiansbir, issued under s. 3 of Act 
XL of 1858, takes eff-ct from the date of issue, 
and not from tbo dat* of the order directing its 
issue. Nowr.AT Roy v. Lada Kedar Nath, 

13 C. 219. (9 C. 901, 12 C. 542, F. ; 8 C. 967, 

Disappr.) [ R 13 B. 285 ] 

(6) —Suit cn behalf of minor — Limitation .— 
The law of limitation applicable to a suit by a 
guardian on behalf of a minor is only that 
applicable to the minor. KHODABUX v. BUD- 
REE NARAIN SINGH, 7 C. 137 = 8 C.L.R. 306. 

| 

(7) — Suit by guardian — Sp7irious patiahs — 
Act VIII of 1859, s* 15. — Suit by a guardian 
for a declaratory decree that certain pottabs 
put forth by defendants to protect themselves 
from enhancement are spurious and likely to 
injure the minor’s interests is premature, and 
cannot lie under s. 15, Act VIII of 1859. 

Oomar SuiiiAiA Bibee v. Luckee Prea 
DABEE, 10 W.R. 47 = 7 B L R. 617, Note. I 

(8) —Contract — Specific performance — Con- | 
tract to sell by guardian with permission of 
Judge -Subsequent sale with permission for higher 
prices .—A Court will not specifically enforce a 
contract, made by the guardian of a minor, if 
it is shown that it was made to the detriment 
of the minor. Where, therefore, a guardian 
contracted to sell to A, the minor’s property 
for Rs. 725, with the permission of the Oudge, 
and subsequently sold it to B, for Rs. 825, with 
the renewed sanction of the Judge, who how¬ 
ever, gave notice of the higher bid to A, who 
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deolined to pay the higher figure, held that 
the first oonfcraot could not be specially enforced^ 

Chittar Mal v. Jagannath Persad, 4 A, 

L.J. 24 = A.W.N. 1907, 25 = 29 A. 213. 

(9) —Cessation of guardian 1 spowers when minor 
comes of age — Court's jurisdiction to order 
guardian to spend minor's properly after such 
cessation—Appeal — Revision —Under s. 4 (2) 
(c) of Act VIII of 1890, the powers of a guardian 
cease from th6 date on which the minor comes 

i of age, and after that period, the Court has no 
i jurisdiction to make an order, allowing the 
guardian to spend the property of the ward, for 
the marriage of the ward’s sister, however 
proper the expense might be in the interests of 
the girl. No appeal lies against such an order, 
but the Court may treat the appeal as a revision 
petition under s. 622, Civ. Pro. Code. SEETHA- 
RAMA BHAGAVATHAR V. BALARAMA BHAGA- 
YATHAR, 17 M L.J. 199. 

(10) — Guardian , purchases by, of property at 
auction—Sale in execution of decree against 
minor—Trustee purchasing trust property at 
auction sale without permission of Court — 
Indian Trusts Act ill of 1832), ss. 53 and 88.— 
The plaintiff sued the defendant for possession 
of certain land on the allegation that he had 
purchased it at an auction-sale in execution of 
a decree against the defendant. The tale was 
admitted but it was contended that the plaintiff 
was the guardian of the defendant at the time 
of the sale and that the sale was invalid by 
reason of the provisions of s. 53 and s. 88 
of the Trusts Act (II cf 1882). Held, that if 
tho plaintiff as guardiau of the property of the 
defendant was a trustee, on the property in suit 
being attached in execution of a decree, be 
oeased to hold it in trust and it ceased to be 
trust property in his hands. Held , therefore, 
that there wag nothing in s. 53 of the Trusts 
Aot to bar the purchase of the property by the 
plaintiff and that under s. 88 of that Act it 
could not be held that he held it after the 
purchase for the benefit of the minor. MAHA- 

raj Singh v. Mauevi Wali Udlah, 6 O.C. 
252. 

(11) —Promissory note passed by guardian but 
not signed as such—Liability of ivard on such 
promissory note — Decree should be against 
guardian in his priavte capacity. —In a suit on 
a promissory note signed by a guardian, of a 
minor, but not as such guardian the Court has 
no right to go behind the face of the rukka , to 
ascertain whether the money obtained on it 
was used for the benefit of the minor. Tho 
decree should be passed only against the exe¬ 
cutant of the note in his private capacity, and 
not against the minor, MUSSAMMAT NANHE 

v. Daulat Ram, 2 Ind. Cas. 403. 

(1*2^— Mortgage — Minor—Guardian — Legal 
necessity — Enquiry—Application of money. It 
is necessary lor the mortgagee from the guar¬ 
dian of a minor to prove that there was legal 
necessity, whioh he can show by proof of actual 
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pressure on the estate, of daDger to be averted 
or of the benefit to be conferred upon it by the 
loan. The lender is bound to enquire into the 
necessities of the loan, and to satisfy himself, 
as well as he cao, that the guardian is aoting 
for the benefit of the estate* If he does so and 
acts honestly, the real existence of an alleged 
sufficient and reasonably credited necessity is 
not a condition precedent to the validity of his 
charge, and he is not, under any circumstances, 
bound to see to the application of the money. 
RAJANI KANTA CHATTOPADHYA v. ABINASH 

Chandra Rat, 2 Ind. Gas, 366. (6 M.I.A* 339, 
18 W.R. 81, F .) 

(13) — Guardian—Power of District Judge to 
order 'prosecution of — Appeal.*— Upon au appeal 
against an order passed by the Distriot Judge, 
directing prosecution of a person who was ap¬ 
pointed guardian of a minor and required to 
furnish security. Held , that the order was not 
appealable. Held , further, that the District- 
Judge had no jurisdiction to pass the order, 
which must be reversed and Bet aside as ultra 

vires . Sital das v. Jeri Bai, 88 P.L.R. 1910 
= 8 Ind. Cas. 248. 

(14) —Omission to appoint guardians of minors 
in previous execution proceedings — Subsequent 
execution application, if barred. —Where it 
appears that certain defendants praotioally 
acted as guardians of certain minor defend- 
ants in the suit and in execution proceedings, 
the omission to formally appoint them as 
guardians ad litem in execution proceedings 
is a mere error of form and not fatal to the 
execution proceedings ; and so, such an omis¬ 
sion in previous execution petitions preferred 
within three years does not bar the subsequent 
application for execution. TlMMAPPA SHETTI 
v. SHESHa SHETTI, 3 M L.J. 264. 

(15) —Suit against guardian of a miner 
instead of against a minor under guardia>\ship — 
Power to rectify error—Suit on foreign judg¬ 
ment. —An error by making the guardian of 
the real defendant (minor) the defendant, in¬ 
stead of making the minor the defendant under 
the guardianship of such guardian, may be 
rectified by striking out the name of the guar¬ 
dian and entering the name of the minor as 
defendant. But, this would not save limitation 
if the time limited for the suit had expired by 
that time. A suit on a foreign judgment will 
not lie in a Small Cause Court. UDE RAM v. 

Musbammat Dayan, 37 P.R. 1889. 

(16) —Institution of suit by guardian .— 
Though a guardian cannot institute a suit in 
respect of property of which ho claime charge 
without a certificate, the want of one does not 
make every aot of his null. MUSSAMMUT 
SHOOGHURY KOOER v. BOSH1BHT NARAIN 

Singh, 8 W.R. 331. 

(17) —Act XL of 1858— Certificate — Specifi¬ 
cation of property. —A Distriot Judge can 
neither specify the property in respect of which 
a certificate is granted under Aot XL of 1858 
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nor make any binding declaration as to the 
amount of description of the minor’s property. 
MUSSUMMAT RAMBHAJJ1 v. HARNARAIN, 15 
P.R. 1889. 

(18) —Application for guardianship — Sum- 
mary rejection—Propriety of . —A Distriot Judge 
cannot summarily dispose of an application for 
the appointment of a guardian over a minor’s 
property without enquiring whether there is 
any near relative of the minor, willing and fit 
to be entrusted with the charge of the minor’s 
property, if not whether it is not necessary to 
provide for the charge of such property, to 
ensure the interests of the minor. CHARINJIT 
SINGH v. RAM SINGH, 202 P.R. 1889. 

See U.P. ACT III OF 1901, s. 233 (7c), 7 A.L. 
J. 1169 = 8 Ind. Cas. 822. 

Non-production of account books by minor 
defendant—Discretion of Court— See CIV. PRO. 
Code, 1908, O. XI, r. 21.A.W.N. 1896, 156. 

Guardian ad litem if may waive issue of fresh 
proclamation for adjourned sale — See CIV. 
Pro. Code, 1909, O. XXI, r. 69. 14 C.W.N. 
1019 = 6 Ind. Cas. 813. 

See Compromise—Compromise of suits 
in Civ. Pro. Code, 3 M. 103. 

See Compromise—Miscellaneous, 9 C. 
810= 12 C.L.R. 455- 

Agreement to get the guardians of two minors 
to execute a deed of sale and to exohange 
land belonging to another minor, and also to 
pay damages on failure to do so—Minors 
whether bound by such agreement —Liability 
to damages— See CONTRACT—MISCELLANE¬ 
OUS, 5 M.L.T. 221. 

See District Judoe, jurisdiction of, 

6 M. 187. 

Mutation of names in favour of guardian— 
Adverse possession — See EVIDENCE ACT, 1872, 
s. 32 (5), 8 Ind. Cas. 728. 

Guardian—Power to revive a barred debt— 

See Hindu Law—alienation, 7 M.L.T. 383 
~6 Ind. Cas. 760 = 20 M.L.J. 567. 

See Hindu Law—Joint family, 8 B. 
395. 

See Letters of administration, 4 C. 
87. 

See Limitation act, 1908, s. 3, 4 A. 37 = 
A.W.N. 1881, 129. 

Suit by minor’s vendee to set\aside sale by 
guardian—Limitation — See LIMITATION ACT, 
1908, art. 44, 5 N.L.R. 50 = 2 Ind. Cas. 229. 

Suit for money advanced to minor—Regis¬ 
tration of bond executed by guardian—Neces¬ 
saries supplied to minor-- See LIMITATION ACT, 
1908, arte. 57, Gl. 10 O.C. 38. 

Suit by minor to recover property transferred 
by guardian—Practice—Procedure—Limitation 
— See Limitation act, 1908, arts. 91, 141, 

7 A.L.J. 337 = 5 Ind. Cas. 585 = 32 A. 392. 
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Nature of guardian’s possession — See LIMI¬ 
TATION ACT. 19GS s arts. 142, 144, 12 Bom. 
L.K. 956 = 8 Ind. Cas. 639. 

Question whether sale by guardian was for 
benefit of minor, whether a question of fact or of 

law— See Mahomedan Law — alienation, 

4 C.L.-J. 485= 11 C.W.N. 71 = 34 C. 36. 

Status of a Mahomedan mother as guardian i 
of the property of her minor children— See 

Mahomedan Law—alienation, 4 c.L.J. j 

578 = 11 C.W.N. 163 = 34 C. 65. 

Mortgage of minor’s property by natural and 
de facto guardian—Minor’s liability— Liability 
to pay interest— See MORTGAGE—GENERAL, 

5 C.L.J. 542. 

Death of guardian, if affects minor’s age of 
majority— See NECESSARIES, 13 C.W.N. 643 
= 36 C. 768 = 1 Ind. Cas. 724. 

Hindu Law—Mother in possession on behalf 
of minor son—Possession of mother, nature of 

— See Possession—adverse possession, 

17 M.L.J. 14 = 30 M. 145. 

See Pre-emption—Miscellaneous, 203 

P.L.R 1910 = 8 Ind. Cas. 777. 

Mortgage by guardian—Proof of mortgagee's 
belief in the existence of a reasonably credited 
necessity— See PROBATE AND ADMINISTRA¬ 
TION ACT, 1881, s. i 13, 2 M.L.T. 343. 

Surrender by a guardian of the absolute 
occupancy holding of a minor, when binding 
on minor — See RIGHT OP OCCUPANCY—LOSS 
OF RIGHT, 6 N.L.R. 6. 

Contraofc for sale by guardian—Registration 
— See SPECIFIC PERFORMANCE, 7 A.L.J. SS7 
= 7 Ind. Cas. 40S. 

Specific performance—Contract by mother as 
guaidiau of minor — Enforceability — See 

Specific Relief act, 1S77, s. 29, is M. 
415 = 5 M.L.J. 164. 

Certified guardian—Euscharge of debt due to 
a minor given by his brother without concur¬ 
rence of certified guardian—Effect— See TORT, 

6 C.L J. 383. 

Sale bv de facto guardian of Mahomedan 
minor—Effect on the minor— See TRANSFER 

of Property act, 1882, s . 5i, l M.L.T. 433 
= 17 M.L.J. 9 = 30 M. 197. 

Guardian ad litem. 

See Civ. Pro. Code, 1908, O. XXXII. 

See Guardian. 

See Lunatic. 

See Minors— Suits by and against 
minors. 

(D— S. 462, Civ . Pro. Code , 1882— Guar- 

dian ad litem — Compromise without sanction of 
Court — Validity—Guardian ad litem, father of 
minor , and a party to suit — Bona fide com* 
promise of disputed claim on behalf of the family. 
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without permission of Court—Its validity 
Under s. 462, Civ. Pro. Code, the next friend 
I or the guardian for the suit is not com¬ 
petent to enter into a compromise, without 
| the sanction of the Court, on behalf of the 
minor. But a bona fide compromise of a 
disputed claim, entered into by the father 
of the family who is himself a party to the suit, 
and who is also appointed as guardian ad litzm, 
is binding on the minor, though it is made 
without the sanction of the Court. The father 
is not precluded by s. 462 from entering into 
such a compromise T. R. GANESA ROW v. 
T. V. Tulja Ram Row, 6 M.L.T. 325. 

(2) — Who cannot be served—Court's duty — 

Procedure. --Where a guardian ad litem is absent 
from the country and so cannot be served with 
a notice, he is useless, and the Court should 
proceed to appoint another guardian. If a 
Court-sale takes place with such a guardian for 
the minor, the minor should be considered to 
have been unrepresented when the sale took 
place. The sale should, consequently, be sec 
aside. ABSA BEENI v. MAIDINSA ROWTHER. 
17 M.L.J. 179. 132 C. 296, R.) 

(3) — Costs — Guardian ad litem of a lunatic — 
Guardian filing an unnecessary appeal — Per¬ 
sonal liability of the guardian to pay — Costs .— 
The guardiau ad litem appointed by the Court 
usually gets his costs out cf the estate of the 
defendants whom he represents, if he does not 
recover them from the plaintiff ; but when the 
guardian ad litem takes upon himself to appeal 
against a decree passed against the lunatio,whom 
he represents, he must personally pay the costs 
incurred. SHAPURJI HORMASHJI HAREVER v. 

Monosseh Jacob Monossrh. 11 Bora. L.R. 

( 1011 = 84 B. 374 = 4 Ind. Cas. 107. 

(4) — Guardian named in plaint as guardian 
ad litem for minor defendant omitting to defend 
the suit — Decree ex parte— Appeal by third party 
on behalf of the minor. —In a suit in which the 
defendant was a minor, a guardian ad litem was 
named in the plaint and was accepted by the 
Court, which served him with notice of the suit. 

[ The said guardian ad litem did not defend the 
suit, and a decree wa3 passed ex parte in favour 
of the plaintiff. Agamst this decree an appeal 
was preferred by one Sadho Lai purporting to 
act a 9 guardian ad litem of the minor. Held that 
such appeal could not be maintained without 
an order of the Court removing the guardian ad 
litem appearing on the record. BAWAN DAS v. 
i BISHNaTH, A.W.N. 1899, 203. (22 M. 137, F.) 

(5) — Duration of office of guardian ad litem 
i appointed by the Court—Guardian and minor 

_ Appeal by mother of minor who had declined 

the office cf guardian in the Court below. —The 
mother of a minor defendant having declined 
to act as his guardian ad litem on Ihe ground 
that his property was under the Court of Wards, 
the Collector as representing the Court of 
Wards was appointed guardian. The minor s 
mother was impleaded as a co-defendant and a 
decree was passed against her and the minor. 
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The Collector, on behalf of the minor, aocepted 
the deoree and did not appeal. Held on these 
facta that it was not competent to the mother 
to assume the office of guardian ad litem and 
to appeal on behalf of the minor. CHEDI 

PANDE v. LachmiNarain, A W N. 1893, 161. 

(6) — Guardian ad litem, appointment of y of 
an infant . without consent of guardian, if legal 
— Infant , decree against, represented by guardian 
appointed without consent, if binding and 
operative—Code of Civil Procedure (Act XIV of 
1882), s. 457. and ( Act V of 1908), C. 32, r. 4 
(3)— Appointment. Effect of such ,—No person 
oan be appoiuted to act as guardian ad litem of 
an infant without his consent. (5 B. 306, JR.) 
Where the mother of an infantdefendant was 1 
proposed by the plaintiff as guardian ad litem of 
her infant son, and she Devar consented to act 
as such, it was not competent to the Court to 
appoint her as guardian ad litem of her infant 
son. When a married woman has been ap¬ 
pointed guardian ad litem for an infant defend¬ 
ant, he must be taken not to have been 
represented for the purpose of the suit. In 
suoh oases, he is in the same position as if he 
was not made a party to the suit at all. 6 C. 
L.J.36, 10 C.L.J. 318, 13 O.W.N. 1182,#, 

d; F.) The appointment of a married woman 
as guardian ad litem for an infant defendant in 
contravention of the provisions of the statute 1 
(Aot XIV of 1882), s. 457, is not merely an 
irregularity, but renders the proceedings a 
nullity so far as the infant is ronoerned. (1 C.L 
J, 584, 32 C, 296. R.) NARS1NGH Narain v. 
8HEIKH JAH1 MlSTRY, 15 C L.J. 3 = 16 C.W. 
N. 236. 

Not appointed — Ex parte decree against 
minors—Application to set aside decree— See 
Civ. Pro. Code, 1808, O. IX. r. 13 . O, 
XXXII rr. 3 (1), 4 (2), 24 A. 383, F.B.= A.W. 
N. 1902, 76. 

Compromise by — in suit against minor, 
sanction of Court necessary for— See COMPRO¬ 
MISE—GENERAL, 21 M.69 = 7 M.L.J. 319. 

See Compromise—Compromise of suits 
in Civ.P ro. Code, 3 M. 103. 

Compromise entered into on behalf of minor 
by his guardian ad litem, suit to set aside— 
Compromise on behalf of minor made without 
leave of Court voidable at the instance of minor 
—Minor, grounds on whioh compromise made 
on his behalf oan be set aside in whole or part 
at the instance of— See COMPROMISE — SET¬ 
TING ASIDE COMPROMISE, 6 O.C. 175. 

Guardian ad litem —Advance by plaintiff for 
costs of minor defendants under order of Court 
—Right to recover amount advanced— See 
Cots-Special Cases, 22 M. 314. 

Guardian ad litem — Party for purpose of 
discovery—Interrogatories if same applies to— 
See DISCOVERY, 10 B, 167. 

Execution of deoree—Aganist minor when no 
—appointed in the suit— See EXECUTION OF 

deoree—Miscellaneous, 7 O.C. 199. 


Appointment of, without consent—Effect— 
Mortgage by father— Father if can be appointed 
guardian ad litem of minor son —See Ex PARTE 
Decree, 15 C.Li.J. 446. 

Power of High Court as an appellate Court, 
to make an interlocutory order appointing a— 

See Guardians and Wards act, 1690, 
ss. 4, 7, 12, 47, cl. (a), 3 C.L J. 29. 

See Res judicata — Parties, 4 P.L.R. 
1901. 

Transfer of suit — Application for transfer by 
next friend of minor in the absence of —See 

Transfer of civil cases, 16 C. 771. 
Guardians and Wards Act (VI11 of 1890). 

[Rep. in pt. (as to Burma)—act. XIII 

OF 1893, S. 18 ; ACT VI OF 1900, s. 48 ; REP. 

in pt. (in the Central Provinces and 

SAMBALPUR DISTRICT), ACT XXIV of 1899, 
S. 53 ; REP., ACT V OF 1903 ; DECLARED IN 

force—In the sonthal Pargannas, Reg. 

Ill OF 1872, S. 3 ; AS AMENDED BY REG. Ill 
OF 1899, S. 3 ; IN THE ANGUL DISTRICT, 

Reg. I of 1894, s. 3 ; in Upper Burma 

(EXCEPT THE SHAN STATES), ACT XIII OF 
1898, S. 4.] 

See Civ. Pro. Code, 1903, O. XXXII. 

See Custody of children. 

See Guardian. 

See Hindu Law—Guardianship. 

See Mahomedan Law—Guardianship. 
See Minor. 

j (1 )—Difference between the Guardians and 
Wards Act, 1890 and Act XD of 1858.—The 
only difference between the two Acts, is, that 
Aot XL of 1858, is imperative whilst Act VIII 
of 1890, is permissive. Under the Old Aot, no 
person was entitled to institute or defend any 
suit oonneoted with the estate of a minor unless 
he had obtained a certificate or unless the estate 
was of small value. Under the present Aot, 
the Court has the power of appointing a next 
friend cr guardian for any suit for or against a 
minor, but it is not necessary that the person 
so appointed should be a guardian under the 

Act. Sham Kuar v, Mohanunda Sahoz, 
19 C. 301. 

(2) — Guardianship, Certificate of — Appoint¬ 
ment of guardian under Will — Probate , Neces¬ 
sity of, — It is not incumbent on a person who 
has been appointed guardian of a minor under 
a Will, to take out probate as a condition 
precedent to his obtaining a certificate of 
guardianship under Act Vlll of 1890. PATHAN 
ALIKHAN BADLUKHANv. Bai PaNIBAI, 19 B. 
832. 

(3 ) —Minor-Co-parccner in joint Hindu family 
governed by Mitakshara Daw — Guardian¬ 
ship—Hindu Daw. —Under Act VIII of 1890 
a guardian cannot be appointed to the property 
of a minor forming one of the members of an 
undivided Hindu family governed by the Mitak¬ 
shara law, and possessed of no separate property. 
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Guardians and Wards Act (YIII of 1890) 

— continued. 

A guardian of the pprson of euoh a minor may 
be appointed under the Act. VlRUPAKSHAPPA 
v. NiLGANGAVA, 19 B. 309, F B. [F., 20 B. 
659 ; Appl. t 32 B. 259= 10 Bom. L R. 279 ; R. ; 
17 A. 529 ; D 21 M. 402.] 

(4) —Benefit of minor—Guardian, Appoint¬ 
ment of — Rower of High Court. —The High 
Court has the power to appoint a guardian for 
an infant or his estate, irrespective of the 
Guardians and Wards Act. When it appears 
to the Court that, by the appointment of the 
father of the infant sons as guardian for the 
purpose of raising money by mortgage of pro¬ 
perty, better terms are likely to be secured 
from the mortgagee, the Court will appoint the 
father alone guardian of his infant sons. 

Jairam Luxmon and others, Peti¬ 
tioners, 16 B. 634. r L R. , 19 B. 96, 10 P.R. 
1904.] 

(5) —Application for regulating maintenance — 
District Judge. — Where an application was 
made by a guardian to the District Court for 
regulating the amounts of maintenance already 
allowed, the District Judge refused the applica¬ 
tion remarking: “I am of opinion that the 
estate is being administered wisely and well, 
I see no reason for reducing the maintenance 
allowed to the minor’s mother or for increasing 
the allowance made to the minor himself for 
maintenance.” Held , that the order passed by 
the District Judge was not a judicial order 
regulating the conduct or proceedings of a 
guardian of the estate which the High Court 
oould deal on appeal. CHUDASAMA Har- 
BRAMJI v. TALUKDARI SETTLEMENT 

Officer, 2 Bom. L.R. 617. 

(6) — Suit by father to recover custody of his 
children. —It is opeu to a father to institute a 
regular suit for recovering the custody of his 
ohildren. The Guardians and Wards Act no¬ 
where lays down that his only remedy is an 
application under the Act. SHARIFA v. MUNE- 
EHAN, 3 Bom. L.R. 167=25 B. 574. 

(7) — Regular suit for custody of minor — Juris¬ 
diction of principal Civil Court of original juris¬ 
diction. — Act TX of 1861 did not take away the 
right to bring a regular civil suit for the cus¬ 
tody of a minor. But Act XL of 1858 /Bengal) 
had the effect of limiting the jurisdiction in 
such cases to the principal Civil Court of 
original jurisdiction in the district. Conse¬ 
quently a suit for the custody of a minor had to 
be brought in that Court. RAMCHANDRA v. 
MT. MUNNa, 1 C.P.L.R. 135. 

(8) — Agreement inter partes— Guardian — 
Ward — Court — Jurisdiction. — Having regard to 
the scheme of the Guardians and Wards Act 
and the protection intended to be thereby pro¬ 
vided for minors, the powers and jurisdiction of 
the Court, vested in it fer the purpose of carry¬ 
ing the Aot into effect, cannot be ousted by 
any agreement inter partes. RUKSHMANI v. 
MOHANLAL, 4 Bora. L.R. 963. 

(9) —Guardian of alleged married girls .— On 
an application for the appointment of guardian 
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of two minor girls alleged to be married and 
living with their husbands, faofcs denied by the 
applicant, the Court ordered the petition to be 
dismissed with leave to the applicant to apply 
again when she should have, in a regular suit 
or other proceeding in a competent Court, 
established either that the minors have not 
been married to their aliegad husbands or that 
the marriages are invalid. MUSSAMMAT 
FAKHRAN v. MUSSAMMAT JAGGAN, P.L.R 
1900, p. 317. 

(10) — Property in possession of trustee—Minor 
beneficiary—Appointment of guardian of pro - 
party of minor—Jurisdiction of Court. — Where 
the estate of a minor is in the actual possession 
of trustees on behalf of the minor, and the 
minor has no interest in the property beyond 
that of a beneficiary until bo comes of age, the 
Court has no jurisdiction to appoint a guardian 
of the property of the minor. ASHRAFI KUAR 
v. Jai Narain, 6 Ind. Caa. 862. 

(11) —Santhal Peraanas — Same officer acting 
as District Jitdge and Deputy Commissioner at 
the same time—District Judge's power to appoint 
Deputy Commissioner as guardian. — There is 
nothing in the Act to support tbe conclusion 
that the Deputy Commissioner, being in the 
possession of the Collector in the Santhal Per- 
ganas, is incompetent to apply as suoh for tbe 
appointment of a guardian to a minor under 
the provisions of the Act, even though the 
application would be to himself in his capacity 
of District Judge, nor is there anything to 
support the view that the District Judge is 
precluded from appointing the Deputy Com¬ 
missioner as guardian of a minor, even though 
he himself mav hold the latter office. In bis 
two offices as District Judge and Deputy Com¬ 
missioner, he has two distinct personce in the 
eye of law, aud, in the latter capacity, when 
appointed as guardian, he is subject to tbe con¬ 
trol of an authority different from himself as 
District Judge. Tha sections in Ch. Ill of tbe 
Act apply to persous other than the Collector 
appointed guardian. KFSHOBATI KUMAKI 

v. 8 atya Narain Singh, 34 C. 569. 

(12) — Guardian appointed by Will may be 
declared guardian by Court ,—There is nothing 
in Act VIII of 1890 to prevent the Court from 
making a declaration that a person appointed 
bv Will is tbe guardian of a minor, MARIA 
Susa i v. Michael Mudali, 3M.L.J. 182. 

(13) — Sale by a certificated guardian — 
Court's sanction. — An unaoertained alienation 
by a certificated guardian in excess of the 
powers contained in s. 18, of Act XL of 1858, is 

void. Mahomed Arif v. Saraswati Debya, 

18 C. 259. [ Doubted , 24 C. 265 = 1 C.W.N. 

453.] 

(14) — Procedure under the Act — Failure to 
give security—Removal of guardian—Regality 
of .—The provisions of the Civ. Pro. Code will 
apply to the procedure under Aot VIH of 1890 
unless the contrary is expressly declared therein. 
The failure of a guardian to furnish seourity is 
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not a proper ground lor his removal unless a 
distinct order fixing the security amount and j 
the time within which it is to be filed i9 passed 
and disobeyed. MUHAMMAD ARJUN v. Mu- 
HAMMADJI, 7 P.R. 1898. 

(15) —Orders apparently under , made without 
jurisdiction — Proceedings not had bona fide, 
orders in—Consent obtained by judicial pres¬ 
sure—Judge , no arbitrator. —One D died leaving 
a minor unmarried daughter by a pre-deceased 
wife and three widows. One R with a view to 
secure the marriage of his son with the girl -so 
that ultimately the property left by D might 
pass into the hands of the representatives of his 
own family) got the maternal grandfather of 
the girl, who was his servant, to apply for the 
appointment of himself as the guardian of the 
property and person of the minor, but no part 
of D’s property had yet vested in her, the 
widows being according to Hindu law D’s 
heirs. The widows objeced to the application, 
but the District Judge having, owing to a 
misconception, passed orders directing that, 
unless the widows placed their properties in 
oharge of R, he would remove the girl whom 
they dearly loved from tbe>r custody to that of 
the maternal grandfather, they were induced 
to grant a lease of the properties to R, after 
which they were made to present an application 
lor the appointment of themselves as guardians 
of the person of the girl and they were formally 
appointed as guardians. Held , that no guar¬ 
dian was needed for the protection of the 
person of the girl and she had no property of 
whioh a possible guardian could take charge. 
The application of the widows for appointment 
as guardians of her person was not voluutary, 
and the application of the maternal grand¬ 
father was not made bona fide, and the orders 
passed by the Juoge were without jurisdiction. 
“ Orders passed in proceedings eo instituted 
and conducted, even if they were nominally in 
conformity with statutory provisions, oould 
hardly bo regarded as invested with the efficacy 
of legal order made in bona fide judicial proceed¬ 
ings.” Yield also that the Judge could not be 
deemed in this case to have acted as an arbi¬ 
trator ohosen by the parties voluntarily, tho 
ladie 3 baving in faotacted under judicial pressure 
of the highest degree to which they were not in 
a position to offer effectual and successful 
resistance, and consequently the decision in 
Ledqard v. Bull (9 A. 191=13 I.A. 134) did not 
apply. SAHADRA KOER v. RAMADIN CHOW- 
DRY, 16 C.W.N. 44*. 

(16) —See BOM. ACT XIV OF 1369, s. 16, 
16 B. 277. 

(17) —Application for certificate of guardian¬ 
ship by the mother of an unmarried female 
minor—8econd marriage of the mother, a 
Mahomedan, no valid objection — See AWARD, 
A.W.N. 1906, 64= 3 A.L.J. 168 = 28 A. 408. 

(18) — See Burden of Proof — Hindu 
daw, 5 0. 363 = 5 G L.R. 374. 
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(19) —Jurisdiction of Court—Suit of whioh 
it is not possible to estimate the va’ue— Lower 
Burma Courts Act, s. 25—Civ. Pro. Code, s. 11 
—See Jurisdiction—Question of Juris¬ 
diction, 2 L.B.R. 140. 

(20) — See MAHOMEDAN DAW—DIVORCE, 
U.B.R. 1892—1896, Vol. II, 536. 

(21) —See Majority, age of, 3 A. 598. 

(22) —See RES judioata-Adjudications, 
16 M. 380 = 3 M.LJ. 121. 

(23) — S. 1, cl. (2)— Agency Tract —Ex parte 
order of Agent appointing guardian of infant — 
Appeal to High Court. —An appeal lies to the 
High Court from an ex parte order made by the 
Agent to the Governor in Council at Vizaga- 
patam appointing a guardian to the person and 
property of an infant, notwithstanding that, 
there was no notification under s. 5 of Aon 
XIV of 1874, extending the operation of the 
Guardian and Wards Act to that distriot, in¬ 
asmuch as the Act extends to the whole of 
British India. CHAKRAPANI v. VARAHA- 
BAMMA, 18 M. 227. [Wof F. t 31 M. 362 = 18 
M.L J. 252 = 3 M.L.T. 264.] 

(24) — Ss . 3 and 7— Apiplicability to Wills — 
Appointment of heir as guardian. —S. 7 is in- 

! applicable to nuncupative Wills. The heir of 
; a minor may be appointed as the guardian of 
the minor’s property though not of his person 
as euoh heir is interested in the propor manage¬ 
ment of the minor’s property to which he 
hopes to puoceed. AMIN CHAND v. CHAGGU 
MAD, 34 P.R. 1898. 

(25) — Ss. 3, 9, 10— Letters Patent , s. 12— 
Jurisdiction of High Court in regard to appoint¬ 
ment of guardians for infants — Welfare of minor 
to be per/erred to wishes ol natural guardian .— 
8. 9 of the Guardians and Wards Act, con¬ 
ferring, on Distriot Courts, jurisdiction for en¬ 
tertainment and disposal of applications for the 
appointment of guardians for infants, has not 
taken away the jurisdiction already possessed 
by tho N.W.P. High Court in reference to the 
same matter. That such jurisdiction existed 
in the High Court prior to the passing of the 
Act was decided in 2 N.W.P. 79, the 
jurisdiction which existed in the High Court of 
Fort William in Bengal having been specifical¬ 
ly conferred on the N.W.P. High Court by s. 12 
of the Letters Patent, s. 3 of the Guardians 
and Wards Act has preserved such jurisdiction. 
In making an appointment of a guardian, 
the Court is not so much concerned with the 
feelings of the parents and natural guardians 
of an infant, as with the welfare of the latter. 
If au infant is capable of forming an opinion, 
as to what is best for him or her, the Court will 
have regard to the wishes of the infant in the 
matter. Case in which the High Court refused 
to hand over the custody of an infant to her 
parents and natural guardians, seeing that, for 
fourteen years, the infant was under the custody 
and gurdianship of the respondent, and seeing, 
also, that the infant herself was satisfied to 
live under the protection of the latter. EBBEN 

Hamm v. Charbes Spencer, 2 A.L.J. 81. 


* 
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(26)—Ss. 3, 16 and 29 —Minor cannot he 
minor in one District and major in another — 
Appointment of ouaidian of person and property 
of minor by a certain Court effect of—Guardian 
of minor's property in all Districts—Suit by 
minor on attaining majority for cancellation of 
sale-dtcd executed by guardian. — An application 
for the appointment of guardian of tbe property 
and person of a oertain minor was made to the 
District Judge of Cuttack by the mother of the 
minor, a resident of Puri in that District, which 
was granted accordingly. Certain property 
belonging to the minor, situated in the District 
of Mo'adabad, was sold by the guardian with¬ 
out obtaining the permission of the Court. A 
co-sharer in that- village brought a suit for 
pre-emption and impleaded the plaintiff, treat¬ 
ing him as a major, although, at the time, be 
was under 21 years of age and obtained a decree 
in his favour. The minor, on attaining 
majority, brought the present suit for a declara¬ 
tion that the sale was not binding upon him 
and ought to be cancelled, and for recovery of 
the property. The contention of the defendants 
was two-fold : that the plaintiff attained' 
majority at the age of 18 years, so far as re¬ 
garded any property whioh was situate outside 
the jurisdiction of the District Judge of 
Cuttack and, therefore, he was of age at the 
time of the institution of the pre-emption suit 
and the decree in that suit was binding upon 
him, that the plaintiff's mother was not the 
certificated guardian, in the District of Mora- 
dabad inasmuch as a certified copy of the 
order, appointing her as guardian, was not 
produced before the Court at Morudabad, but 
remained the natural guardian of the plaintiff 
regarding the property there and could deal 
with it as such. Held, that, where a person 
has been appointed under the Act as guardian 
of the property and person of a minor, he 
becomes the guardian of the property of the 
minor, in whichever district or districts the 
property may be situated. The effeot of the 
appointment is that he becomes tho certificated 
guardian for all purposes until he is discharged 
and cannot lay aside his status as such and 
pose as a natural guardian. S. 16 of the Act 
contemplates that the Court, before which 
prooeediDgs might be taken by any certificated 
guardian should, wheu apprised of the fact of 
the appointment of the guardian, recognise and 
accept the guardian as duly appointed, and 
give effeot to the order of appointment. The 
section is directory and does not in any way 
affect or prejudice tbe status of a certificated 
guardian when appointed generally over the 
property of a minor. Under s. 3, a minor, of 
whose person or property a guardian has been 
appointed by any Court of justice, shall be 
deemed to have attained his majority when he 
has completed his age of 21 years, and not 
before. 8uoh a minor cannot be major in one 
district and a minor in another. In a suit by 
a minor, on attaining majority, to avoid a sale 
made by his certificated guardian, he must 
make restitution of any benefits whioh he may 
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have received from such sale before he obtains 
relief. RAM CHANDAR v. CHHEDA LAL, 

A W N. 1903, 122 = 2 A.L.J. 460. 

'27) Ss. 4, 7, 12, 47 y cl. (a)— Guardian of 
an infant , order appointing — Guardian ad- 
litem, power to appoint—“Courtmeaning of— 
Appeal against order —Appellate Court , power 
' of , to direct stay of order appealed against — 
Appellate Court, power of, to make ad interim 
order appointing guardian — Civ. Pro. Cede , 

| ss . 545. 582— Procedure , if to be regulated only 
by the Cede — Oyius of proof —Status quo, main¬ 
tenance of — Injury to infant—lnherant power 
of Court — High Court. — Per Woodroffe . J — 
Civil Court-, in this country, have, in matters 
of procedure, powers beyond those, which are 
1 expressly given by the Code of Civil Procedure, 
whioh binds the Courts only so far as it goes. 
The Code does not affect powers previously pos¬ 
sessed unless it expressly takes them away. It 
does not affect tbe power and duty of the Courts 
to act according to equity and good conscience 
in cases for which no express provision is made. 
The Court has an inherent power to do that 
, justice for the administration of whioh alone it 
exists. Per I 'uriam :— An appellate Court, 

I having seizin of an appeal, has power to make 
an order staying proceedings in a lower Court 
, pending the hearing of the appeal to that Court. 
The owner to stay proceedings is anciliary to 
the power of the appellate Court as the appel¬ 
late authority tc reverse the order of tbe inferior 
Court. (5 C.W.N, 781, 31 C. 722, P.) The 

High Court, has power, pending an appeal 
before it, against an order appointing a guardian 
of an infant under the Guardians and Wards 
Act, to stay proceedings in the lower Court for 
the carrying out of the order appealed against. 
The High Court as an appellate Court, has the 
power to make an interlocutory order appoint¬ 
ing an ad interim guardian. Per Mookerjee , 

J .—The appellate Court, when it hears the 
j appeal, is competent- to make, in substitution 
for the order passed by the inferior Court, such 
an order as, in its opiniou, ought to have been 
passed by that Court ; and as ancillary to the 
power which the appellate Court thus possesses 
of appointing a proper person as guardian, it 
possesses also the power to appoint a temporary 
guardian during the pendency of the appeal. 
The Court, in an appeal from the final order, 
has in this respect the same power which has 
been expressly conferred upon the Court of first 
instance. (28 C. 734, R.) 8uch power may 
bo exercised, even though no statutory provision 
has been made for it. When a party has got 
an order in his favour from the lower Court, 
he is entitled to rely on that order and thus to 
throw the onus upon the party appealing 
against the order, of satisfying tbe superior 
Court as to why that order should not be im¬ 
mediately carried into effect, and why a tem¬ 
porary guardian should be appointed and. if a 
satisfactory case is made out by him, the High 
Court will interfere and order that the status 
qua should not be disturbed during the 
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pendenoy of the appeal. Qucere Whether 
8. 515, Civ. Pro. Code, applies to an application 
for the stay of proceedings in the lower Court 
under an order appointing a guardian of an 
infant ? PANCHANAN SlNGHA ROY v. DWARKA 
NATH Roy, 3 C.L.J. 29. (28 C. 734, R.) [F., 

33 C. 927 = 3 C L.J. 67, 11 C.L.J. 285. 33 C. 

1094=10 C.W.N. 719 = 4 C L.J, 306; R ., 36 C. 
193 = 5 C.L.J. 611 = 1 Ind. Cas. 913, 14 C.W. 
N. 586 = 11 C.L.J. 435, 11 C.W.N. 1030 = 6 C. 
L.J. 298 = 34 C. 1037.] 

(28) — S. 6— See TRUSTS ACT, 1882, ss. 3, 
6, 46, 78, U.B.R. 1892—1896, Vol. 11,645. 

(29) —S. 7 —Testamentary guardian, removal 
of, when Jiis interests are adverse to the minor .— 
A person, who is to succeed to the property of 
a minor on his death has an interest adverse to 
the minor ; and, if he is not a blood relation of 
the minor, he is not fit to be a guardian of 
the minor’s person, although appointed by the 
latter’s deceased father’s will to be guardian of 
both the person and property of the minor ; 
but if the will is otherwise valid, its provision 
must be given effect to as regards the property 
of the minor. SAMI ROW v. EBIVATHA ROW 

Gayabavadu, 16 M L.J. 357. 

(30 & 31)— 8. 7— Minor — Member of a joint 
undivided Hindu family —Appoinment of guar¬ 
dian of property — Power of Court. —Where a 
minor is a member of a joint Hindu family and 
the property is joint and undivided, held , that 
it was not competent to a Court to appoint any 
person guardian of the minor’s interest in that 
property. KURI MAL v. BHANA MAL, 46 P.R. 
1909 = 39 P.L R. 1909 = 56 P.W.R. 1909 = 1 
Ind. Cat- 745. (14 A. 407, P.O., F.) 

(3*2)—8. 7 —See NOS. 24, 27, supra and NO. 
117, infra, 

(33) — Ss, 7, 8, 10, 11 & 13— Appointment of 
guardian . — The act does not authorise the 
appointment aa guardian of a person not 
olaiming by his own application nor proposed 
in accordance with the terms of the Act. BADR 
Baksh v. GUNGBAZ Khan, 135 P.R. 1893. 

(34) — Ss, 7, 8 and 17 —Appointment of guar¬ 
dian-Well are of minor — -Waiver of right, —The 
paramount consideration for the Court in an 
application for the appoinment of a guardian 
is the welfare of the minor consistently with 
the law to which he is pubjeot. Even a 
father loses his right to the guardianship of his 
minor sons if he had allowed them to remain 
under the protection of others for a long series 
of years and to undergo a course of education 
opposed to that which he may now seek to 
impose upon them. BarkhURDAR KHAN v. 

Mubsammat Ghulam Fatima, 34 P.R. 
1894. 

(35) — Ss. 7, 10, sub-sec. 1. cl. ( k) — Key-note 
of Act—Welfare of minor—Application to be 
bona fide — Cause for making application io be 
disclosed—If not disclosed application summarily 
liable to be dismissed .—The key-note of the 
Guardians and Wards Act lies in the introduc¬ 
tory words of s. 7 : the proceedings are to be 

C. IV—59 
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taken for the benefit of the minor and the minor 
alone. If an application has been made for an 
ulterior purpose, such application ought not to 
be entertained. Ordinarily a Court must decide 
upon the evidence whether the appointment of 
the guardian is or is not for the welfare of the 
minor concerned. But there may be exception¬ 
al oases in which the Court may find upon 
undisputed facts that the application is not bona 
fide. An application presented under the Act 
ought not to be registered as a matter of course 
and without examination, before the Judge 
is satisfied that there ip a ground for proceeding 
on the basis thereof. One of the material facta 
to be taken into consideration by the Judge is 
the oause or causes which have led to the 
making of the application. And a Judge acts 
within his powers if be rejeots an application 
on the ground that it did not disolose the cause 
or oauses which led to the making of the 
application as required by s. 10, sub-eec. 1* 
cl. (&) of the Act. Where the petitioner had 
retained the ornaments of hie minor wife and 
driven her to a suit for their reoovery and bad 
taken a second wife and then applied to be 
appointed the guardian of her person and pro¬ 
perty, but in the application did not disolose 
any cause which led him to the making of the 
application. Held , that the Judge was right 
in summarily dismissing the application. 

Sarat Chandra Nandan v. Girindra 
Chandra Guin, 7 Ind. Cas. 702. 

(36)— Ss. 7, 17,21 — Appointment of guardian 
—Matters to be considered in making order for 
— Welfare of minor — Minor husband and minor 
wife—Husband not to be allowed to obtain 
custody of his wife by being appointed guardian 
where he cannot obtain such custody by civil 
suit. —In considering whether an order should 
be made appointing a guardian for a minor, 
the welfare o? the minor is the paramount 
consideration in the case. Where a Court is 
satisfied that it is for the welfare of the minor 
that a guardian should be appointed, an order 
of appointment should be made. If the Court 
is not so satisfied, the order cannot be made. 
To appoint a guardian against the will of 
the minor, who is old enough to express an 
intelligent opinion, would not be for the 
welfare of the minor, R.C., a minor, was 
married to a girl 8, also a minor. The par¬ 
ties were Hindus, but 8, became a convert 
to Muhammadanism and refused to live with 
her husband R.C. R.C. applied under the 
Guardians and Wards Aot to be appointed his 
wife’s guardian. Held, that suoh appoint¬ 
ment would not be for the welfare of the girl, 
as, though it is for the welfare of a married 
woman that she should live with her husband, 
and though it is not for the welfare of a grown¬ 
up girl that she should lead a life of celibacy, 
to compel her to live with her husband against 
her will and under his guardianship would 
only conduce to her unhappiness, and suoh a 
life is about the worBt form of bondage known 
in the world ; for these reasons and also as the 
girl was nearly approaobing her majority* 
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held, no guardian should be appointed. (49 P.R. 
1907, D.) Held , further, that as, on the faofcs 
of the case, the husband was quite unable to 
obtain custody of his wife by a civil suit, ho 
ought not be allowed to obtain that custody 
by means of an application to be appointed 
her guardian. BHAGWANA alias SHAH 
Muhammed V. Ram CHAND, 231 P.L R, 1911 
= 11 Ind. Cas. 478 = 196 P.W.R. 1911. 

(37) — Ss. 7, 34 — Indian Majority Act (IX of 

1875), s. 3 — Attainment of majority by infant 
of whose person and property a guardian has 
been appointed—Order appointing guardian on 
his furnishing security , if complete before 
security is given. —So far as the infant is con¬ 
cerned, he is put in the position of a ward as 
soon as the Court has made up its mind as 
to the matters set out in els. (a) and (b) of s. 7 
to the Guardians and Wards Act ; and the 
proviso that the guardians should give security 
is merely an additional precaution to protect 
the interest of the infant. The effect of the 
order requiring seourity is to suspend the acts 
of the guardian till he gives security. But, as 
soou as an order is made, under s. 7, the infant 
becomes a minor and remains a ward irrespec¬ 
tive of any act of the guardian until he attains 
the age of 21 years. GOPAIi CHANDER BOSE 
V. GONESH CHUNDER SRIMANI, 4 C.L J. 112. 
(17 C. 347, R ) [R. % 36 C. 768 = 13 C.Vv T .N. 

643.] 

(38) — Ss. 7, 39 —Appointment of guardians — 
Declaration and removal of guardians. — 8. 7, 
Guardians and Wards Act, 1890, makes a 
distinction between appointing a guardian 
and declaring a person to be one. A guardian 
is declared when, for instance, he has been ap¬ 
pointed under seme independent instrument 
such a 3 a will. By the declaration, the Court 
merely gives effect to the appointment. In 
the case of a guardian so declared, the Court 
may hold him incompetent and remove him 
from the guardianship on any cf the grounds 
specified in s. 39 of the Act. Manubai 
YAMUNABAI V. SAKHUBAI KESHAV RaMA- 
CHANDRA, 11 Bom. L R. 348 = 2 Ind. Caa. 
484. 

(39) —S. 7 and 39 — Minor girl—Tier father 
and maternal grandmother — Guardian of per¬ 
son. — Held , that a person, who is not a lawful 
guardian himself under the minor’s personal 
law, cannot appoint a guardian for the minor’s 
person. Aooording to Mahomedan Law, 
maternal grandmother’s right to the guardian¬ 
ship, of the person of a minor girl is in pre¬ 
ference to the father ; therefore, the latter can¬ 
not appoint by a will guardian for the person 
of his minor daughter. BAHADUR ADI v. 
MUSSAMMAT BlVVI, 66 P.W.R. 1910 = 48 P. 
R. 1910 = 6 Ind. Cas. 734 = 52 P L.R. 1910. 

(40) — Ss % 7, 47, 48— An order by a District 
Judge under s. 7 , if open to review .—An 
order made by a District Court, under s. 7 
of the Act refusing to appoint a guardian, is, 
under s. 47 (a), open to appeal to the High 
Court; but s, 48 provides—“save as provided 
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by s. 47 of the Act and by s. 622 of the Code 
of Civil Procedure, an order under the Aot 
shall be final and shall not be liable to be con¬ 
tested by suit “or otherwiseHeld , therefore, 
that, under the wording in the above seotions, 
the Legislature could not have intended that 
s. 623 of the Code should be applicable to suoh 
a case, since the words “ or otherwise neces¬ 
sarily precluded to notion that such orders 
were liable to be contested on review. FARID 

v.*MlTHO, 143 P.R. 1906 = 12 P.W.R. 1907 
= 105 P L R. 1907. 

(41) — Ss. 7, 52— Order of District Court 

acknowledging a person as guardian of a minor 
—“ Declaration "— Age of majority. —The order 
of the District Court acknowledging a person as 
the guardian of minor is a declaration of such 
guardianship within the meaning of s. 7 of the 
Guardians and Wards Act of 1890, and the age 
of majority in suoh a case is therefore 21 under 
s. 3 of the Indian Majority Act of 1875 as 
amended by s. 52 of the Guardians and Wards 
Act. THIRUVENGADAMIER v. Periasami 
TEVAR, 9 M.LJ. 24. [R., 89 P.R. 1906 = 90 

P.L.R, 1907.] 

• 

(42) — S . 7 (2) — Guardian under the Act—His 
poivers—Implied removal of other guardians 
— Estoppel—Not applicable when plain provi¬ 
sion of law woidd be defeated—Void deed — No 
consideration—Fresh contract of minor after 
attaining majority —Loan — Minor's necessaries 
— Bond—Plain recital charging minor's estate. 
—When a guardian is appointed under the 
Guardians and Wards Aot, persons other than 
such guardian cannot bind the estate of the 
minor. (27 B. 390, R.) Under s. 7, ol. (2) of the 
Guardians and Wards Aot, the appointment of 
a guardian by Court implies the removal of one 
not so appointed. (2 A.L.-J. 460, 32 M. 276, R.) 
Cases dealing with the powers of natural 
guardians are no guide when considering the 
powers of those under the Act. (15 B. 259, 13 
M.L J. 223, 15 M.L.J. 223, 13 A. 288, 30 C. 
539, 25 A. 407, R. <€ D.) The principle of 
estoppel cannot be invoked to defeat a plain 
provision of law (19 M. 200, 19 I.A. 203, 11 
W.R. *46, 16 M.L.J. 423, R. & Diss.) A void 
deed cannot form a good consideration for a 
fresh contract of the minor attaining major- 

j ity. When necessaries for the minor have been 
purchased with loans advanced by a creditor on 
a bond, he should take care to so word the deed 
as to make the minor’s estate liable for the 
debt. A. R. KRISHNAN CHETTY v. VEEBAI- 
CHAMI TEVAN, 10 M.L.T. 385 = 2 M.W.N. 
1911, 461 = 21 M.L.J, 1077. (35 C. 320, R.) 

( 43 ) —<5. 7 (3) —Hindu Law—Guardian and 
Ward—Will—Capacity to appoint guardian of 
nephew by will.—Held, that, under Hindu 
Law, a man has no power to appoint a guardian 
of his minor nephew, and any provision in a 
will made by a Hindu testator appointing a 
guardian of his nephew is not binding on 
Courts under s. 7 (3) of the Guardians and 
Wards Aot. DHANPAT RAM v. PBEM SINGH, 

220 P.L.R. 1911. 
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(44) — 8s. 7 (3), 8 (a), 13 —Mother and grand¬ 
mother contesting guardianship of a minor , 
grandmother basing her claim on a will—Death 
of grandmother pending the proceedings — 
Brother of grandmother applying to continue 
the proceedings —Proceedings abated on her 
death .—The guardianship of a minor was 
contested by the mother and by the grand¬ 
mother of the minor basing her claim under a 
will. The Court of first instance decided in 
favour of the mother. Th9 grandmother pre¬ 
ferred an appeal and while this appeal was 
pending she died. Her brother applied to have 
his name entered on the record as her repre¬ 
sentative and to be allowed to continue this 
appeal. Held , that the brother bad no right to 
continue the appeal; as the objection raised by 
the grandmother to the appointment of the 
mother to the guardianship was purely a 
personal one ; it was based upon her own 
appointment by the will of the minor’s father 
and it ceased on her death. GANGABAI v. 

Khashabai, 1 Bora. L.R, 363 = 23 B. 719 


(45) — S. 7 (3), 13, 4S— Procedure under Act 
—Its nature — Guardian appointed by will — 
Application by another person tor certificate of 
guardianship —S3. 13 and 48 of Aot VIII of 
1890 show that the procedure under the Act is 
not intended to be summary. [R., 7 Ind. Cas. 
702.] When a guardian has been appointed 
for a minor under a Will, the District Court 
cannot appoint another person as guardian in 
his stead under s. 7 '8) of Act VIII of 1890, 
until it finds, after due investigation, that the 
Will is invalid. SHAIIU v. HAPIJA BEGAM, 
17 B. 560, 

f 

(46) —S. 8 —Court if may appoint as guardian 
a person who has not applied to be appointed — 
Appointment of nazir as guardian —Purdanashin 
lady % objection to appointment of. —Under the 
Guardians and Wards Act, a Court has no 
power to make an order appointing a guardian 
of minors, except on a substantive application. 
Where the mother and the grandmother of the 
minor each applied to be appointed guardian, 
but the District Judge appointed the nazir 
temporarily as the guardian of the minor’s 
properties. Held , that the appointment of 
the nazir was ultra vires. The fact of the 
applicant for appointment being a purdanashin 
lady is no obstacle to hoc being appointed 
guardian, for, though ehe may not be able 
personally to supervise the management, the 
safe custody of the property and its due 
administration may be sufficiently guaranteed 
by tsking security from her. MUSSTT. JAI- 
"WANTI KUMARI v. GAJADHAR UPADHYA, 15 

C.W.N. 676 = 14 C.L.J. 226 = 10 Ind, Cas. 334 
= 38 C. 783. 


(47 & 48) — S. 8 —Miyior Hindu girl—Diving 
with maternal grandmother—Bather married 
again, whether a fit guardian .—In an applica¬ 
tion for appointment of a guardian for a minor 
the Court has really to see what is for the 
benefit of the minor. Where a Hindu girl, 


aged 10 years, had been living with her grand¬ 
mother since the age of 5, the grandmother 
being in good circumstances, and it appeared 
that the father had married again, on an 
application being made by the father to be 
appointed guardian of her person, held , that 
the father should not, under the circumstances, 
have been appointed guardian of the person of 
the girl, and having regard to her welfare, she 
should be restored to tbe custody of the grand¬ 
mother. BINDO v. SHAMLAL, 4 A.L.J. 22 = 
A.W.N. 1907, 24 = 29 A. 210. [R. t 32 B. 50 = 
9 Bom. L.R. 323 ] 

(49) —S. 8— See NOS. 33, 34, 44, supra. 

(50) — Ss. 8, 42 —Appointment of guardian — 
Person not proposed by parties — Court's power 
to appoint — O ject of the Act. — Held , that the 
Court has power to appoint a person, who has 
not made an application himself, nor whoso 
name has been mentioned in an application 
under s. 8 of the Aot, as guardian under the 
Aot, especially when it has considered the 
existing or previous relations of the proposed 
guardian with the minor or his property, and 
has come to the conolusion that it is undesir¬ 
able for the welfare of the minor that he should 
be appointel guardian. The object of the Aot 
is to safeguard the interest of minors by 
appointment of suitable guardians, and not 
merely to decide the claims of rival applicants 
inter se. HAJI HlRJl v. KASIM Hirji, 3 8.L. 
R. 115 = 4 Ind. Cas. 603. 

(51) — S. 9— Ordinarily resides—Temporary 
residence, — Held , that the words ‘ordinarily 
resides in a. 9 of the Guardians and Wards 
Aot mean more than a temporary residence 
even though the period of such temporary 
residence may be considerable. MUBARIK 

Shah Khan v. Mussammat Wajeh-uIi- 
NISA, 53 P.L.R. 1902. 

(52) — S. 9— Jurisdiction — Minor ordinarily 
resides — Domicile of the minor. —At hi3 father’s 
death, a minor lived at Kapadwanj within the 
jurisdiction of the Court and had his property 
there. The minor was then taken to Baroda, 
outside the jurisdiction, where he was kept by 
the Amerioau Mission for two and a half years. 
He was thereafter again brought to Ahinedabad 
wifchiu the jurisdiction of the Court for a period 
of 28 days : but was again removed to Baroda. 
After his removal to Baroda, the minor’s 
brother applied to the Ahmedabad Court to be 
appointed a guardian of the minor’s person. * 
The Court held that, as the minor’s father 
lived up to the time of his death at Kapadwanj, 
the minor’s domicile was in British India, and 
he resided ordinarily within the district, and 
appointed a guardian of the minor’s person. 
On appeal, )ield that the Ahmedabad Court 
has no jurisdiction to appoint guardian of the 
minor, for the minor was living in Baroda and 
bad no other place of residence, and, therefore, 
Baroda was the place where he ordinarily 
resided within the meaning of s. 9 of the 
Guardians and Wards Aot, 1890. Held, also. 
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the question of domicile was wholly irrelevant 
to the question of jurisdiction in a case like the 
present. Rev. Robert Ward v. Velchand 
Umedchand, 11 Bom. L.R. 1137 = 34 B. 121 
= 4 Ind. Cas. 262. 

(53) — S. 9 — See NO. 25, supra, 

(54) — S. 10 —Application for appointment of 
guardian—Evidence not recorded in the language 
in which it teas given — Procedure under s. 647, 
Civ. Pro. Code , not followed , effect of—No trial 1 
according to law—Attempt by the applicant to 
marry the minor to his own son pending decision 
of application—Desirability of appointing such 
person as guardian .—The question was, whe¬ 
ther, in an application for the appointment of 

a guardian for the person and property of a 
minor girl, where it was found that the evi¬ 
dence of the witnesses examined by the parties 
was not recorded in the language in which it 
was given and that the only record of evidenoe 
was the Judge’s notes of the statements made 
by the witnesses, the case was tried in accord¬ 
ance with law. Held , that, having regard to 
the provisions of s. 647, Civ. Pro. Code, the 
evidence of the witnesses ought to have been 
recorded in fcbe language in which it was 
given, and as this was not done, the case was 
not tried in accordance with law. Hence, the 
proceedings must be set aside and the case must 
be remanded to the Court below for trial accord¬ 
ing to law. The Court observed that it would 
be in the highest degree dangerous that the per¬ 
son and the property of the girl should be en¬ 
trusted to such a person as the respondent, if, 
as alleged, he married the girl or attempted to 
marry her to his own son pending the decision 
of this ease- GANGA BAI v. NarAIN DAT, 
A.W.N. 1905, 104. 

( 55 )— S. 10— Application by uncle to heap- 
pointed guardian of his nephev)—Opposition by 
mother—Necessity of counter-application — Wel¬ 
fare of the minor. —The uncle of a minor applied 
to be appointed guardian of his property. The 
minor’s mother opposed the application, and 
asked that he should be appointed. The Court 
granted her prayer. Held, that in appointing 
a guardian, the welfare of the minor should be 
the determining faofcor in the decision, and 
that though the next heir is peculiarly interest¬ 
ed in the good management of the property, 
he ought not to be appointed when he is other¬ 
wise unfit. (54 1\R. 1899, R.) Held , also, 

that it was not necessary for the counter¬ 
application made by the mother to be in the 
form prescribed in s. 10 of the Guardians and 
Wards Act. AZIM ULLAH v. MUSSAMMAT 
ZAINAB, 105 P.L R. 1903. 

(55-a.)—S. 10 -See NOS. 24, 33, 35, supra . 

( 50 j— Ss. 10 and 11 —Failure to comply with 
its provision. — Held, that omission to give in 
the application the several particulars men¬ 
tioned in sub s. ( 1 ). non-fulfilment of the re¬ 
quirements of sub-ss. (2) and 3 of s. 10 of Aot 
VIII of 1890, and non-observance of the proce¬ 
dure laid down s. 11 of the Aot, are grave 


irregularities whioh vitiate the whole proceed¬ 
ings and the order appointing the guardian of 
a minor. BHAI SUCHET SINGH v. THE COL- 
LECTOR OF AMRITSAR, 58 P.W.R. 1910. 

(57) — Ss. 10, 25. 45 —Suit by Hindu lather 
for declaration of his right as guardian and 
custody of minor. —No regular suit lies for the 
oustoay of a minor, the only remedy being an 
application under Aot VIII of 1890. A Hindu 
father is, therefore, not entitled to sue, as guar¬ 
dian of his infant child, for the establishment 
of his right as such guardian, and for the 
custody of the child, detained by the defend- 
and who is the maternal grandmother of the 
child. SHAM Lal v. BlNDO, 26 A. 594 = 1 A. 
L J. 266 = A.W.N 1904, 135. (32 P.R. 1896, 

Appr 9 M. 31, 25 B. 574, D.; 8 C. 266, 4 B. 
L.R. App., 36, R.) [R., A.W.N. 1907, 24 = 

4 A.L.J. 22.] 

(57-a) —Ss. 10, 25, 45— See RIGHT OF SUIT — 
Miscellaneous, 26 A. 594 = A.W.N. 1904, 
135 = 1 A.L.J. 266. 


(58) —S. 11 — See NOS, 33, 56, supra. 

( 59 ) — Ss. 11 (1), 13, 17 d 4 6—Rival claim¬ 
ants for guardinshiv — Arbitration — Power to 
refer dispute to arbitraiton.—Per Curiam. — 
Rival claimants to be appointed as the guardian 
of a minor are not in the position of ordinary 
litigants and cannot refer the matter in dispute 
to arbitration. Nor is any such power given 
to the Judge in the Guardian and Wards Act. 
The guiding principle, in appointing a guardian, 
is the consideration what is beet for the welfare 
of a minor. MAHADEO PRASAD v. BINDE- 

shari Prasad, 5 A.L.J. 101 = A.W.N. 1908, 
51 = 3 M.L.T. 203 = 30 A. 137. 


(60) —S. 12 —Set NO. 27, supra. 

(61) —Ss. 12, 25. 47— Custody of minor— Ap- 
licaiion for , and right of — Reversion. An order 
f a Court, rejecting an application by a guar- 
ian for the custody of a minor, on the ground 
hat the proper course was to bring a civil sub, 
3 not appealable, but can be revised on the 
round that the Court had failed to exercise a 
iiriodiotion vested in it by law, as it ought to 
ave direoted the respondent to produce the 

ainor that he might be made over to the peti- 
ioner. WADHAW SINGH V. MUSST. MALANI, 

P.R, 1897. 


/ 02 )_ 3 12 fl)— Minor claiming as adopted 

,n— Widow, denying adoption , in possession 
1 property — Jurisdiction of Court to order 
idow to file inventory of deceased's property mid 
i furnish security. — Where the widow, who 
.nies the adoption of the minor (who claims 
s adopted son), is in possession of the property 
! her deoeased husband, the Court has n 
irisdiction to order the widow, under s. 12 (D 
f the Aot to file an inventory of the deceaeed s 

state, and to give security not to d,sp ° e a ® 0 ‘ 
the minor claimant’s detriment. Beoause, 
adoption being denied, the minor mu 
tablisb his olaim to the deoeased s estate by 
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a Buit, and until then no order under s, 19 (1), 
can be made regarding it. MUSSAMAT 
POUNCH BAI v. DAYARAM TEKCHAND, 3 S.L. 
R. 52 = 2 led. Gas. 369. 

(63) —S. 12 , cl, 9 ib) — Order for the tempo¬ 
rary custody of minor's property—Apr ointment 
of receiver of minor's properly —Cii>. Pro. Code 
( Act V of 190S), s. 141— Order 40, Rule 1 — 
Applicability of the Code to proceedings under 
the Act. — It ib competent to a Court, on an 
application having been made to it under s. 1*2 
of the Guardians and Wards Act, 1890, either 
to direct the payment of the money belonging 
to a minor into Court or to appoint a receiver 
of the property. In re Baj JAMNABHAI, 43 Bom. 
D.R. 487 = 11 Ind. Gas. 594. 

(64) — S. 12 (3) (6)—“ Any person”—Meaning 
of — Custody of Munsif .—The oustody of the 
Munsif under an order of the Court for the tem¬ 
porary oustody and protection of minor’s pro¬ 
perty is the custody of the Court and is not i 
contrary to the provisions of s. 12 (3) ( 6 ). For 
the words 44 any person!” in that section does 
not include the words 44 The Court.” Mussam- 
MET HIM KAUR v. RAI DaULAT Ram, 10 P. 
R.1898. 

(65) — S. 13— Husband claiming to be guar¬ 
dian of his minor wife—Absence of proper in¬ 
quiry.—Held , that a husband may, in many 
oases, be a suitable guardian of his minor wife, 
but where the question has not been settled, one 
way or the.other,after proper inquiry as contem¬ 
plated by s. 13 of Act VIII of 1890, the orderof 
the District Judge is not maintainable. TlRHU 
v. DACHHAIAN, 71 P.W.R. 1912 = 109 P.L.R, 
1912. 

( 6 b)— S. 13— Civ.Pro.Code, I982,s. 647— Pro¬ 
visions of Civ. Pro. Code, applicable proceedings 
under the Act. —The procedure to be followed 
in dealing with cases under the Guardians and 
Wards Act does not seem to be definitely pre¬ 
scribed in the Aot itself, but the various allu¬ 
sions in the Aot to the Code of Civil Procedure 
show the general intention, and no doubt 
it was contemplated that the Code would 
usually be in force where the Aot is in force and 
that the provisions of s. 617 of the Code would 
be applicable to proceedings under the Act; and 
it is great anamoly that in certain provinces the 
Code should not be actually in force yet. The 
provisions of the Civ. Pro. Code should be 
followed as far as may be in proceeding under 
the Guardians and Wards Act. Ma Hla WIN 
v. Ma PWE, U.B.R. 1892 —1896, Yol. II, 40Y. 

(67) — 8 . 13 — See NOS. 33, 44, 45, 59, supra . 

( 68 ) — Ss. 13. 39, 46— District Judge — Subor¬ 
dinate Judge took evidence upon reference by 
District Judge — Evidence — Dicision upon such 
evidence — Irregularity — Proceeding —The 
Guardians and Wards Aot nowhere authorizes 
a District Judge to hand over the whole of an 
inquiry under the Aot to a subordinate Judge, 
and to deoide upon the evidence so taken by the 
subordinate Judge. Irregularity such as this 
vitiates the whole proceedings. GANESH v. 
SUSABAI, 1 Bom,L,R. 189 = 23 B. 698. 


(69) — S. 16— See No. 26, supra. 

(70) —S. 17— Hindu Daw—Minors — Appoint- 
ment of guardians. —Matters to be considered by 
the Court in appointing a guardian under s. 17 of 
the Guardians and Wards Act, 1890, viz. , thelegal 
right to be appointed a guardian, tbe preference 
of the minors and tbe existing or previous rela¬ 
tions, are very minor considerations as compar¬ 
ed with the main question—What order would 
be for tbe welfare of the minor. In making 
orders appointing guardians for the persons of 
minors, the most paramount consideration for 
the Judge ought to bo—What order under the 
circumstances of the case would be best for 
securing the welfare and happiness of the 
minors ? With whom will they be happy ? Who 
is most likely to contribute to their well¬ 
being and look after their health and comfort ? 
Who is likely to bring up and educate the 
minors in the manner in whioh they would 
have been brought up by the parents if they had 
been alive ? In fact the main question for the 
Court to consider in the case of the unfortunate 
minors who have lost their natural guardian 
is, who amongst the relations or for the matter 
of that friends of the minors can you select who 
will supply as nearly as possible the place of 
their lost parent or parents ? The interest, well- 

\ being and happiness cf the minors ought to be 
the main and paramount consideration for the 
Court in selecting the guardian of the person 
of a minor. Re GOOLBAI AND LlDRAI, 9 Bom. 
L.R. 923 = 32 B. 50. 

(71) — S, 17— Gitaidian of minor, qualifica¬ 
tions for appointment as. — On a reference to s. 17 
of Act VIII of 1890, held , that, other things 
being equal and the miner not expressing or 
being old enough to express an intelligent pre¬ 
ference, the Court should decide in favour of 
the person who is entitled to the custody of 
the minor under the law to which the minor is 
subject. Held further, that a Court is not 
bound to appoint the person, who is entitled to 
the custody of the minor under the law to whioh 
the minor is subject. The Court should weigh 
all the circumstances of each particular case 
and decide what would be for the welfare of the 
minor, which ought to be the paramount con¬ 
sideration in every case. MlRZA MOHAMMAD 

ANJUM Qadar v. Persons of Mirza azam 
Qadar, Minor, 13 O.C. 140 = 6 Ind. Cas. 1001. 

(72) — S. 17 — Guardian cf a minor—Proper 
person — Test to be applied. —For the appoint¬ 
ment of a guardian of a minor, the proper test 
is what will be for the welfare of the minor. 
Where the applicant was a distant relation of 
the husband of a childless widow who was living 
happily with her father, held that the father of 
tbe minor widow was her proper guardian. 

Tota Ram V. Ram Charan, 7 A.L.J. 1149 = 

8 Ind. Cae. 785. (16 C. 584, R.) 

(73) — S. 17— Effect of change of religion on 
right of guardianship ,—One Mussammat Wazir 
Begam claimed to be appointed guardian to two 
minor children and of their property by right 
of her being their maternal grandmother as 
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against their father who had embraced the 
Christian religion. Held , that the olaim should 
be dismissed. The law of India while placing 
all religions on a level before the law and allow- 
ing to the fullest extent the right of aggregations 
of individuals, to be governed by their own 
personal law, protects individuals so far as may 
be from the loss of either rights or property by 
reason of renunoiation of or exclusion from any 
religion. The preservation of such rights must 
be consistent also with the preservation of the 
rights of others and when these clash, the 
Courts have to decide between rival interests 
according to justice, equity and good conscience. i 
Rights of guardianship over infants are rights 
within the purview of Act XXI of 1850. Held , 
also that the faot that the father has had his 
children, who were not of age to profess Chris¬ 
tianity of their own choice, baptized into the 
Christian Church, cannot have any legal effect l 
on the rights of guardianship. GUL. MOHAM¬ 
MAD v. MUSS A MM AT WAZ1R BEGAM, 167 P. 

L R. 1901 = 60 P.R. 1901. 

(74) — S. 17 —Effect of—Right of father to j 
guardianship and control of religion of minor — 
Right of Court to interfere. — Under the Hindu 
Law, as under the English, the father is prima 
facie entitled to the custodv and control cf 
his infant ohild. It is for those who maintain 
the oontrary to show that, under the parti¬ 
cular circumstances of the particular case, 
he ought to be deprived of such initial parental 
right. (23 C. 290, 16 B. 307, R.) The Court 
will deprive the father of his initial right if 
it appears to be for the welfare of the child, 
to do so (using the term “ welfare” in its widest 
sense and looking, not only to the question of 
money and comfort, but to the moral and reli¬ 
gious welfare of the child and to the ties of 
affection). The father of an infant is prima 
facie entitled to say in what religion his infant 
ohild should be brought up, but, at the same 
time, in a proper case (e g», when the father 
has abdicated his ripht), there is undoubted 
jurisdiction in the Court to disregard those 
wishes. But the circumstances must be at 
least unusual to justify the Court in so acting. 
So, a Hindu, who became a convert to Christian¬ 
ity may be deprived of the guardianship of his 
minor Hindu son, if it be for the welfare of the 
latter that he should not be handed over to 
the former. MOKOOND LAD SINGH v. No 
BODIP CHUNDER 8 ING HA, 23 C. 881 = 2 C.W. 
N. 379 [£>.. 60 P.R. 1901 = 167 P.L.R. 1901.] 

(74 -a) — S. 17 — Death of father — Custody cf 
minor daughter—Oral appointment of guardian 
by a Hindu father—Application by mother — 
Welfare of minor. — In a petition by the mother i 
for the ou9tody of her minor daughter, entrust- ' 
ed to a missionary by her Hindu father and 
baptized at his instance and brought up by the 
mission for three years after the death of the 
father : Held t that the mother was not in the 
oiroumstanoes entitled to succeed. A Hindu 
father is entitled to appoint guardian lor his 
'•child by will or word of mouth to the exolusion * 
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of the mother, and bis right would not be lost 
by his conversion to Christianity. (7 W.R. 74, 
F.) Prima facie the father is entitled to say 
in what religion an infant child should be 
brought up, the paramount consideration in 
suoh oases being the welfare of the minor. 
Where, in the opinion of the Court, it would be 
injurious to tbe minor to give effect to the 
father's wishes, the Courts will interfere even 
iu his lifetime. REV. DR. GEORGE ADBRECHT 
v. BATHEE YELLAMMA, M.W.N. 1912, 53 = 
li M L T. 53 = 22 M.L.J. 247. (25 C. S81, 

App.) 

(75) —S. 17 — Right of guardianship—Com¬ 
petition between outcasted mother and paternal 
grandfather in caste —Hindu Law — See ACT 
XXI OF 1850, A.W.N. 1905, 205=2 A.L.J. 663 

= 28 A. 233. 

(76) — S- 17 — Minor not hoard of, for some 
months—Mother appointed guardian —S. 107, 
Evidence Act— See EVIDENCE ACT, 1872, 
8. 107, 1 Iud. Cas. 465. 

(77) — 8. 17— See NOS. 34, 36, 59, supra. 

(78) — S.s. 17, 19, 21, 39—- Construction cf the 

section — Guardiari of properiy of minor governed 
by Buddhist Daw. —The words “consistently 
with the law to which the minor is subject M iu 
s. 17 are not altogether easy of construction, 
but it seems plain that they must be interpreted 
in a wide rather than in a narrow Bense. In 
the appointment of a guardian, though tbe 
Court has to prooeed “ consistently with the 
law to which the minor is subjeot,” it must 
still take into consideration wbac will be for 
tbe welfare of the minor in accordance with 
the provisions of sub-s 2 of s. 17 of the Act, 
having regard rather to fitness than to nearness 
of relationship. The objection to the appoint¬ 
ment of a guardian of a minor belonging to an 
undivided Hindu family subject to the Mitak- 
shara law does not apply in Burma where the 
conditions and the incidents of joiut family pro¬ 
perty are different under Buddhist law. There 
is nothing to prevent a guardian appointed by 
tbe Court proceeding to realise the assets of an 
estate under the Succession Certificate Act for 
the benefit of tbe minor. MA SHIN v. MaUNG 
CHIT PON, U.B R. 1892-1896, Yol. II, 418. (4 
W.R.. Mis. 3, 9 W.R. 334, 548, 19 C. 301, 13 

W.R. 454, F) 

(79) — Ss. 17 and 19 (6)— Right of natural 

father to guardianship of property of minor 
Right to guardianship of the p> erson 
minor , when might be lost Right of adoptive 
father under Hindu Law Hatters to be consi¬ 
dered by Court in appointment of a guardian .— 
The Act gives the father no superior rights to 

the guardianship or tbe property of bis child¬ 
ren; under certain circumstances it may be 
even undesirable that he should be guardian c 
the boy’s property. As regards his claim to be 
deolared guardian of his person, where^tbe sum¬ 
mary powers of the Act are invoked, the Court 
will not support the rights of the father agaios 
the interest of the ohild. A father may lose hie 
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right to the guardianship of his children, when 
he has permitted another person to maintain 
and educate them and it would be detrimental 
to the interest of the children to altbr the man- 
□er of their maintenance or the oourse of their 
education. Under Hindu Law, the adoptive 
father acquires a right of guardianship even 
against the natural father and so, a step¬ 
father, who has done everything that he can, 
short of formally adopting him, to make the 
boy as his own son, may acquire the rights of 
guardianship of the person of the minor even 
as against his natural father. The appoint¬ 
ment or declaration of a guardian must be made 
consistently with the law to which the minor 
is subject. In appointing a guardian of a 
minor, the Court ought to take into considera¬ 
tion the wishes of a minor old enough to form 
an intelligent preference, and see whether the 
appointment of a person as a guardian will be 
for the moral, bodily, and intellectual well¬ 
being of the minor, and for the welfare of his 
estate. Po CHO v. MA NYEN MyaT, 5 L.B.R. 
133. 

(80) — S. 17, cl. (9) —Adopted sen minor — 
Death of adoptive parents—Natvral father if 
may be appointed guardiayi— <7 uardian of pro¬ 
perty of minor , appointed executor of same pro¬ 
perty under father's Will — Probate supersedes 
guardianship o>der — Security , inventory , ac. 
counts .— Both the adoptive parents being dead, 
the natural father of the mioor adopted son 
was appointed guardian of his person, in pre¬ 
ference to the brothers of tbe adoptive mother 
and tbe daughters of the adoptive father. 
(3 B. 1, R.) The appellant, who had been 
appointed by the District Judge the guardian 
of the properties of a minor, was required, by 
the Judge to furnish security and to produce 
an inventory of the minor’s properties and 
accounts within Biz monhtB. During the pen¬ 
dency of the appeal, the appellant having 
obtained probate of the unadministered efieots 
belonging to tbe estate of the father of the 
minor. Held, that the properties to which 
under his lather’s Will the minor was benefi¬ 
cially entitled having by the grant of probate 
become legally vested in tbe executor, no 
guardian in respect of that property could be 
appointed so long a9 the executorship continued, 
and the order of the District Judge, calling on 
the appellant to furnish security and file inven¬ 
tory and submit accounts became inoperative 
upon such grant and should be cancelled. 

Ganga Prasad Bhattachaejee v. Hara 
Kanta CHOWDHURI, 15 C.W.N. 538 = 7 Ind. 
Cas. 234. 

(81)— S. 18 —Act XL of 1858— Its scope .— 
There is no indication whatever, in Aot XL of 
1858, of any intention to alter or afiect any 
provision of Hindu or Mahomedan Law, as to 
guardians, who do not avail themselves of the 
Aot. The scope of the enactment is merely to 
remove legislative prohibitions, to confer ex¬ 
pressly a certain jurisdiction, and to define 
exactly the possession of those, who avail 
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themselves of, or are brought under, the Aot, 
leaving persons, to whom any existing rules of 
law apply, unaffected. The legislature did not 
mean, in 1858, to sweep away all anoienfc law 
on the subject, and to subject to one inflexible 
rule the property of all minors throughout 
Bengal. The Aot contains no provision enabl¬ 
ing the Court to act of its own motion. RAM 
CHUNDER CHUCKERBUTTY v. BROJONATH 
MOJUMDAR, 4 C. 929 = 4 C L.R. 247 (F.B ). 

(82) — S. 19— Guardianship of illegitimate 

child — Adoption by Mahcmedan. —Tbe Guar¬ 
dians and Wards Aot applies not only to Euro¬ 
peans but to natives of the country, and it is 
cot expedient to narrow its provisions accord¬ 
ing to any particular personal law without 
clear need for doiDg so. The Guardians and 
Wards Aot in s. 19 preserves the right of the 
father only when he is not in the opinion of 
the Court unfit to be guardian of the person of 
the minor. The Courts will uphold paternal 
authority but they will interfere when the 
father forfeits his rights by gross moral turpi¬ 
tude or where be has by bis oouduot abdicated 
his paternal authority. The father of an ille¬ 
gitimate child, if not personally disqualified 
may be entitled to the guardianship of the 
child. (16 B, 807, R) Adoption such as takes 
place under Hindu and Buddhist law is not 
recognized by Mahomedan law. In a very 
recent case (reported in 21 C. 149) tbe Privy 
Council observed : “ Adoption is not known 

to the general law of Mahomedaus,” but this 
means the kind of adoption that puts the adopt¬ 
ed child in the same place and within the 
same rights as a natural child. There seems 
to be nothing to hinder a Mussulman f^om 
adopting a child in tbe same way as an Eng¬ 
lishman might adopt a child and making such 
provision for the child as he may be able, in 
accordance with hia means and in accordance 
with the law governing the devolution of his 
estate. M.O. RAHMAN v, G. GEORGE, U.B.R. 
1892—1896, Yol, II, 415. (10 A. 289, 21 C. 149 

R.) 

(83) —S. 10 —Guardian of illegitimate child — 
Father. —Whether the father is living as iu this 
case, s. 19 forbids the Court to appoint or deolare 
a guardian, the father being deemed tbe natural 
guardian without appointment or declaration. 
The Court, therefore, has no authority to de¬ 
clare the father and mother guardians, provided, 
the faot that the child is illegitimate does not 
make any difference with respect to the father 
being a father for the purposes of the Aot, 
There is no definition of the word “ father ” 
in the Act, nor is there anything apparently to 
limit the common meaning of the words ; 
neither is there any thing of the kind in the 
preceding enactment. Act XL of 1668, s. 27 of 
which contains similar provisions to s. 19 of 
the present Act. It may be doubted whether 
the word “ father’’ was intended to include 
the father of an illegitimate child in the Guar¬ 
dians and Wards Aot, but in tbe absence of 
anything to the contrary the plain ordinary 
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meaning of the word must be taken apparently. 

M. o. Rahman v. g. George, U.B.R. 1892— 
1896, Yol. II, 413. 

(84) S. 19 — Appointment cf guardian of 
minor 7vhose father is living .— Under s. 19 of 
the Guardians and Wards Aot, cl. ( 6 ), the Court 
is noc authorised to appoint or declare a guar¬ 
dian of the person of a minor whose father is 
living and is not, in the opinion of the Court, 
unfit to be guardian of the person of the minor. 
The father is treated as the natural guardian 
not requiring appointment. S. 19 precludes 
the appointment of a guardian of the minor’s 
person unless the father is found to be unfit to 
be guardian. MANG MAUNG GYI v. MAUNG 
PO Thu, U.B.R 1892—1896, Yol. II, 412. 

(85) — S. 19 —See NOS. 78, 79, supra. 

(86) — 8 , 21 — See NOS. 36, 78, supra . 

(87) S. 22 — Guardian — Nazir — Remunera¬ 
tion District Court disallotcinq remuneration 
— Appeal — Practice — Procedure. —The Nazir of 
a District Court was appointed guardian of the 
property of the minors. When transferred, he 
handed over the charge of the estates to his 
successor and submitted accounts of his manage¬ 
ment, praying for remuneration. The District 
Judge refused to allow him any remuneration 
on the grounds that the accounts were irregu¬ 
larly and badly kept, that the estates had 
been mismanaged and that considerable un¬ 
necessary expense had been incurred. Against 
this order, the Nazir appealed : Held, that no 
appeal lay against the order, because the Aot 
oleariy gave the Judge a discretion in the 
matter and it allowed of no appeal against his 
order. GANGADHAR v. SH1VLINGRAO, 1 Bom. 
L.R. 547 = 24 B. 95. 

(88) — 8 s. 22 and 48— See ArrEAE—GENE¬ 
RAL, 43 P.R. 1901. 

(89) — S. 23 —Collector — Board cf Revenue , 
Sanction by — Manager , Pmcersof .—“Delegatus 
non potest delegare*’. — Where the Collector is 
authorised by the Board of Revenue, as Court of 
Wards, uuder s. 23 of the Act, to raise a loan 
on mortgage of the Ward’s properties, he can 
delegate his powers to the manager acting 
under him. The maxim “ delegatus non potest 
delegare ” is to be understood with this neces¬ 
sary qualification that, in any particular case, 
if no authority to delegate has been given, such 
authority may be implied from the circum¬ 
stances of the case. JOGESHWAR NARAIN 
SINGH v. RAI RADHA RAWaN, 3 C.L J. 165. 

(90) — Ss. 24 to 27, 46 — Removal of guardian 
legally appointed — Consent —Jurisdiction — 
Order of Court extra cursum curicc— Appeal .— 
The legally appointed guardians entered into an 
agreement, to whiob the Court was also a party, 
and by such agreement gave away the duties 
imposed on them by ss. 24 to 27 of the Aot to a 
manager, made the manager aooountable to the 
Court and liable to removal by the Court and 
not by themselves, and undertook not to inter¬ 
fere with his management of the property or 


Guardian! and Varda Act (YIII of 1890) 

— continued . 

the education of the ward. The guardians also 
undertook that they might be removed if they 
so interfered. Held , that the Court had no 
jurisdiction to make an order in the above 
terms even though the guardians consented to 
the same. Neither the Court nor an arbitrator, 
considering the Court as such, has jurisdiction 
to take property out of the oustody of a legally 
appointed guardian or to declare such a guar¬ 
dian a nominal one or to remove him under 
oircumstaDces not speoifi°,d for the purpose in 
the Act. Though it is true that, where an 
order of Court is extra cursum curice and is 
consented to by parties, it is in the nature of 
the arbitrator’s award and not liable to reversal 
on appeal, yet, the Court cannot do wbat the 
parties cannot legally authorise an arbitrator 
to do, and if it does, such an order though 
passed with consent, is appealable. INDAR 

Narain Singh v. e. E. Adlam, 8 C W.N. 37, 

(91) — Ss. 24 and 43— Order directing a third 
party to pay a certain sum to the miner's 
gitardian , not warranted by any provision of 
the Act—Such order is made without jurisdic¬ 
tion and cannot be regarded as a decree in a 
suit—Scope and nature of jurisdiction conferred 
by the Act discussed. — On an application under 
ss,s24 and 43 of the Guardians and Wards Act, 
by the guardiau of a Hindu female minor, 
praying for permission to give the minor in 
marriage to a certain person and for an order 
directing the appellant herein, who is the step¬ 
mother of the girl and in possession of her 
deceased father’s estate, to pay Rs. 800 
for the expenses of the marriage, the District 
Judge sanctioned Rs. 300 without framing 
any issue and taking any evidence. Against 
this order the counter-petitioner presented 
both a Civil Miscellaneous Appeal and a Civil 
Revision Petition to the High Court. Held , 
that so much of the order as directs the 
appellant to pay R?. 300 to the petitioner for 
purposes of the minor’s marriage is not 
warranted by any provision of the Guardians 
and Wards Act ; and that it wa3 made without 
jurisdiction under the said Act, and therefore 
must be set aside under s. 115, Civ. Pro. Code. 
Per Abdur Rahxm, J. — “ The power vested in 
tbe Distriot Court under the Guardians and 
Wards Act is so totally dissimilar to its powers 
as a Court of ordinary Civil jurisdiction that it 
will be going much too far to say that an order 
purporting to be made under, but which in 
fact is not warranted by, the provisions of tbat 
Act, can be treated as a decree in a suit. The 
two jurisdictions are totally distinct, though 
exercisable by the same official. It is not a 
oase of exercise of the same jurisdiction by 
different forms of procedure.” “The jurisdiction 
or power conferred upon the District Court by 
this Act i9 of very special and limited character, 
and the procedure prescribed under the Aot, 

which is of a summary character.is very 

different from the procedure laid down by the 
Civ. Pro. Code, for the trial of suits.” (2 I.A. 
219, L.R. 5. P.C., 516, 9 A. i91, 36 C. 193, D.) 
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The proceeding in question ought also to be 
set aside on the ground that it is suoh a violent 
Btrain on the procedure that it puts it entirely 
out of its course, so that the Court of Appeal 
cannot review thedeoision. KOMMA 80MAKKA 
v, KODIDADA PEDDA RAHIAH, 2 M.W.N. 19ll 
519 = 10 M.L.T. 483. 

(92) —S. 25 —See NOS. 57, 57 -a, 61,90, supra. 

(93) — Ss. 25 and 26— Guardian — Person 
residing cut of British India , heir of Ward. — It 
is objectionable to appoint as guardian of a 
minor a person who resides out of British 
India though there is no express prohibition to 
that effect in the Act, nor is it unobjectionable 
to make a minor the ward of his own heir. 

Samand Singh v. Dusandi, 137 P R. 1893. 

(94) — S. 26— Minor—Guardian of person of 
minor—Power cf Judge to direct as to guardian's 
residence.—Held , that so long as the guardian 
appointed to the person of a minor by a Judge 
Under Act VIII of 1890 confo'ms to the provi¬ 
sions of e. 26 of the said Aot : the Judge has no 
power to direct that the guardian shall reside in 
any particular place, BUNDAO v. RAM DIN, 
A.W.N. 1899, 204. 

(95) — 8 . 26 — See NOS. 90, 93, supra. 

(95-a)— 8 . 27 —See NO. 90, supra . 

(96) — S*. 27,41, siufe-ss. (3) and {!)—Guar¬ 

dian's liability to account—Discharge from lia¬ 
bility by Court — Guardian of property , power 
of—Arrangement between old and new quardians 
regarding minor's property .—The terms of s. 4 1, 
sub- 88 . (3) and (4) of the Act clearly imply that 
a guardian is not discharged from h .8 liability 
to account, unless ho has obtained from the 
Court au express order to that effect. The 
mere fact that the guardian has filed nikshes or 
abstract statements of assets and liabilities does 
not release him from liability to account, unless 
ho gets a discharge from such liability from the 
District Judge. The value of the moveable pro¬ 
perties of a minor amounted to Rs. 1,929, and 
the disoharged guardian ontered into an agree¬ 
ment with the newly appointed guardian, by 
whioh the latter agreed to accept only Rs. 875, 
not in cash, but in bonds : Held, that the 
arrangement, beingmade without the knowledge 
and sanction of the District Judge and not being 
beneficial but detrimental to the minor’s in 
terest, was not binding upon the minor ; and 
that 8 . 27 of the Act did not oonfer on the 
guardian any power to make such an arrange 
ment. Nab^dwipa Chandra Shaha v. 
Jugol Dasi Dassya, 7 Ind. Cas. 214. (34 C. 

211 , Rel. on.) 

(96-a)—B. 28— See No. 117, infra . 

(97) —Ss . 28, 29 and 47 —Permission to trans¬ 
fer , order granting—Appeal against order grant- 
ing permission to transfer. — Held, that no appeal 
lies against an order of a District Judge sanc¬ 
tioning a mortgage in favour of a particular 
person in preference to another person. Such 
an order cannot be treated as an order refusing 
sanction to mortgage. MUSAMMAT SHIAM 
KUNWAR V. SHIAM LAD, 11 O.C. 29. 

0. IV- 60 
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( 99 )_S t 29— Mortgage of minor judgmenl- 
debtores property—Sanction of District Judge.— 
8 . 29 of the Aot forbids the guardian to mort¬ 
gage or charge the immoveable property of his 
ward without the previous permission of the 
District Judge. A permission obtained from 
the Court executing the decree under s. 305, 
Civ. Pro. Code, 1882, to sell the property of the 
minor judgment-debtor, is not sufficient, and a 
guardian must obtain the sanction of the Dis¬ 
trict Judge in spite o' suoh permission. 8 ABJU 

v. District Judge of Benares, 6 A.L.J, 
491 = 31 A. 378 = 2 Ind. Cas. 336. 

(99) — S. 29— See NOS. 26, 97, supra. 

( 100 ) —Ss. 29, %0 —Mortgage by guardian 

without leave of Court — Kffect. A mortgage 
executed by a Hindu mother, who was the cer¬ 
tificated guardian of her minor eon under Act 
VIII of 1890, of her son’s estate, without 
obtaining the previous permission of the Court, 
is not void, aud the minor’s estate ought to be 
held liable to the extent to which the minor 
had in faot benefited by the transaction, before 
he is equitably entitled to be relieved of the 
mortgage. TE.TPAD v. GANGA, 25 A. 59 = 
A.W.N. 1902, 192, (18 A. 373, D. ; 22 M. 289, 

F.) |R.,3C.LJ 260,10 0.0.321.] 

(101) — Ss. 29, 30— Mortgage by minor not 
void but only voidable. —Ss. 29 and 30 of the 
Guardians and Wards Aot (VIII of 1890) have 
reference exclusively to the disposal of immove¬ 
able property by the guardian, and there is no 
express provision in the Aot as to the effect of 
a transfer, not by the guardian on behalf of 
the minor, but by the minor himself while 
under guardianship. The effect of the provi¬ 
sions of the Act is merely this, viz., that a per¬ 
son wishing to take a transfer of property 
belonging to a minor has an opportunity of 
securing himself against the subsequent avoid¬ 
ance of the transfer by seeing that the transfer 
is duly executed by the guardian with the per¬ 
mission of the Court, but that, if it is not so 
executed, he takes the property subjeot to the 
risk of the traDbfer being afterwards avoided by 
the minor. The only question in such a case 
therefore is whether the mortgage by the minor 
has been avoided by him on his becoming a 
major and in order to constitute such an 
avoidance, it is necessary that there should 
have been a communication to the mortgagee 
of the intention to avoid the mortgage. 

Madan Mohan v. rangi Lad, 23 A. 288 = 

A.W.N. 1901, 78 

(102) — Ss. 29, 30— Guardian and Ward — 
Sale by guardian of ward's property — Condi¬ 
tional permission — Condition riot fulfilled — Sale 
voidable.— The certificated guardian of a minor 
obtained permission from the Court to sell 
certain property belonging to the ward under 
the following conditions, namely, “ provided 
the applicant files receipt for the amount paid 
over to the mortgagee in this Court and invests 
the balance in the minor’s name in a security 
approved by the Court within six weeks’ time. ’ 
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Held, by Banerji , J, r that a sale, in the 
carrying out of which the vendee, who had 
knowledge of the Court’s order, and the vendor 
entirely ignored the terms of the order granting 
permission to sell, was a sale which under the 
circumstances was voidable at the instance of 

* h «» m J nnr * ^ UNJA Mal v. Gauri Shankar, 
A.W.N. 1905, 274 = 1 M.L.T, 52 = 3 A L.J. 30. 

(103) Ss. 29 and 3 1 —Guardian and minor — 
Mortgage of minor's 'property to secure a loan 
sanctioned by the Court—Interest. — In all cases 
where sanction is given for the raising of loans 
on the security of the property of minors, it Is 
the duty of the Judge granting sanction to 
specify in his order of sanction nob only the 
amount to be raised and the property to be 
mortgaged, but also the rate of interest, or at 
least the maximum rate of interest, at which 
the loans are to be raised If nothing is said 
as to the rate of interest, the lenders are entitl¬ 
ed only to a reasonable rate of interest on the 
moneys advanced. THAKUR PRASAD v. 

Gauripat Rai, A.W.N. 1908. 73 = 5 A.L J. 
260 = 30 A. 1888 (li C. 379, F.) 

(104) — 5s. 29, 39 — Minor's property — Judge's 
power to deal with — Court's direction cf its own 
motion to sell miner's proper ty, ultra vires— Re¬ 
moval of guardian—Notice o y i guardian neces¬ 
sary, for showing cause. — S. 29 of the Guardians 
and Wards Act, which empowers the Distriot 
Judge todealwitha minor’s property, onlv ena¬ 
bles him to give permission to the guardian to self 
such portion of the properties as may be neces- 1 
sary, on an application properly framed by the 
guardian for that purpose. It confers no power 
whatever on the Judge to deal with the minor’s 
property on his own motion in any way. 
Therefore where the Judge directed the guar¬ 
dian, of his own motion, to sell all properties i 
of a minor, and convert them into cash to be 
invested in G.P. Notes : Held, that the order 
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was bound to make restitution for the amount 
by wnich be was benefited, it having been 
found that the consideration had been actually 
paid and applied by the guardian for the pur¬ 
poses of the minor. Held , also that the hypo¬ 
thecation of property, having been made 
without the permission of the Court, was 
voidable. NUR BAKHSH v. RUKUM SINGH, 

8 A.L.J. 754 = 11 Ind. Cas. 764.(22 M. 289, R.) 

(106) &, 30 Act XL of 1858 IMinors 

Act), s. 18 Guardian and minor — Lease by 
guardian in excess of his powers—Sale of leased 
property by minor on attaining majority—Suit 
by purchaser for possession — Limitation Act , 
A'V of 1877 ( Indian Limitation Act), sell, II, 
art. 91. The certificated guardian of a minor 
granted, without previously obtaining the per¬ 
mission of the Court, a perpetual lease of cer- 
tian immoveable property, forming part of the 
minor’s estate, on the 28fch of March, 1893, 
The minor came of age on the 7th of December, 
1901, and on 21st of October, 1902, sold the 
property, the subject of the lease mentioned 
above. On the 22nd of July, 1903, the pur¬ 
chaser sued for possession of the property 
purchased by him, asking for cancellation of 
the lease, if necessary. Held , that it was not 
necessary for the plaintiff to ask for cancel¬ 
lation of the lease as a condition precedent to 
his obtaining a decree for possession, and that 
I f he suit was not barred by limitation ABDUL 

Rahman v. Sukhdayal Singh, A.W.N. 1863, 

176 = 2 A L.J. 507 = 28 A. 30. (3 A. 852, 9 A. 

340, 5 A. 490, 14 M. 26, R.) 

(i07i —s. 30—Sec Registration act, 1908 , 

s. 77, 24 C. 668= 1 C.W.N. 444. 

(108) —S. 30 — See Nos. 100, 101, 102, supra . 

(109) — S. 31 — See SPECIFIC PERFORM¬ 
ANCE, 22 C. 545. 

(110) —S. 31 — See No. 103, supra. 


was wholly ultra vires. It. is the duty of the 
Court-, when it acts upon its own motion against 
the interest of any person subject to jurisdic¬ 
tion, to issue a rule informing the persons wbat 
there was against him and upon what evidence 


( 111 )—S. 31 (2) — Not directory — Order per¬ 
mitting guardian to sell not embodying parti¬ 
culars required by s. 31 (2) — Effect — Revision— 
See CIV. PRO. CODE, 1903, s. 115, 12 O.c. 78 
= 2 Ind. Cas. 237. 


or information it was based and calling upon 
him to show cause. Where the Court removes j 
a guardian of its own motion without hearing 
what he has to say, the order removing him is 
bad and must be set aside. JAGAT Bai v. 
GAJADHAR Upadhya, 7 Ind. Cas 46 = 12 
C.L.J, 322. 

(105) — S. 30 —Mortgage by guardian on estate 
of minor—Restitution by minor of benefit receiv¬ 
ed .—Where the guardian of a minor appoint¬ 
ed under the Guardians and Wards Act, in order 
to be able to raise funds to recover certain pro¬ 
perty belonging to the minor, sold the mesne 
profits of such property, the sale-deed contain¬ 
ing a covenant for the refund of consideration 
and hypothecating property, belonging to the 
minor, held, in a suit by the minor to set aside 
a deoree obtained by the defendant on foot of 
the covenant on the ground that the deoree 
was fraudulent and oollusive, that the minor 


(112) — S. 31 (3) {d) — Order not appealable .— 
No appeal lies from an order passed under s. 31 
(3) (d) of the Guardians and Wards Act VIII 
of 18S0. Bhiva v. Keshava, 1 Bom. L.R. 1. 

(113) — S. 31, 5 ?ib-s. (4) — 4 Any person ,’ 

meaning of--Right of persons other than relatives 
and friends of the minor to be heard on the 
application —The words “ any person ’ in the 
last part of sub-s. 4 of s. 31 of the Guardians 
and Wards Act are not restricted in their appli¬ 
cation to the relatives and friends of the minor. 
It is the duty of a Court to bear any person 
interested in an application made on behalf of 
the minor, even though ho is not the minor s 
friend or relative. RAJAH VENUGOPAL BAHA¬ 
DUR V. THIRUMALA KANDAMA KONDADA 
NAGAYA RAMAKRISHAN KADIR VELUSAWM1 

Natcker, Minor by V. Thoyammal, io M. 

L.T. 259 = 2 M.W.N* 1911, 165 = 11 Ind. Caa, 
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(114) —S. 34— Inventory — Sum to be allowed 
for minor's maintenance. —When appointing a 
guardian for the estate of a minor, the Court 
should direct the guardian to die an inventory 
or list of minor's property in Court, and should 
allow a maximum sum for the maintenance, 
education and advancement of the minor, 
which sum should never be exceeded without 
the leave of the Court. LACHMANDAS v. 
RAMDEI, 10 Ind. Cas. 243. 

(115) —S, 34— District Judge — Administra¬ 
tion bond .—A bond under s. 34 of the Guardians 
and Wards Aot is to be giveD to the Judge of 
the Court to enure for the benefit of the Judge 
for the time being, with or without sureties, as 
may be prescribed, engaging duly to account 
for what the guardian may receive in respect 
of the property of tbe ward. There is nothing 
in the sectiou or in the form of the bond 
given in the schedule to the High Court Civil 
Circular Orders) which suggests that the bond 
ceases to operate either on the death of the 
guardian or of the ward or on the cessor other¬ 
wise of the guardianship, GANPAT v. ANNA, 

7 Bom. L.R. 803 = 30 B. 164. 

(116) —8. 34 —See NO, 37, supra. 

(117) — Ss. 34, 7 (3), 28 — Appointment of 

testamentary guardian by Cou Y l—His liability 
to furnish security . — A guardian under a will, 
who has also applied for and accepted the 
position of a guardian under the Aot, may be 
called upon to furnish security under b. 34 of 
the Aot. SUKH DIAL v. KARAM CHAND, 99 

P.R. 1908. 

(118) — Ss. 34, 35, 41— Guardian wasting 

properly — Procedure for dealing with. —S. 34 
( 3 ) empowers the Court, to direct the guardian 
to pay into Court the balance ^ue from him on 
the accounts, he has exhibited in Court, that 
ia to say, the balance shown by such account?, 
and not tbe balance which the Court finds to 
be due upon taking a separate accouut of the 
administration of the property. If a guardian 
of property wastes the property, he may be 
sued under s. 35 or ho may be removed from 
his appointment as guardian, and may then be 
made to account under s. 41. MA BU v. REV 
F. PEBROY, L.B R. 1893 — 1900, 447. 

(119)— Ss. 34, 39- (b) —Guardian--Residing 
out of British India — Propriety. —The Guar¬ 
dian and Wards Act does not prohibit the 
appointment, as guardian, of a person residiug 
out of British India. AMAR CHAND v. BAHA¬ 
DUR Mal, 65 P.R. 1896. 

(123)— Ss. 34 , 41 — Scope — Construction— 
Guardian 1 s liability to account afterward attains 
majority. —The object of s. 34 of Act VIII of 
1890 is to give the Court, as representing the 
interest of the minor, certain summary powers 
for the protection of his property. As soon as 
the ward becomes sui juris, the necessity for 
the power conferred on tbe Court by s. 34 ceases. 
He can then sue his guardian for an acoount, 
and oan ratify expenditure or dispense with 
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accounts as he thinks fit. [Diss., 16, M.L.J. 
286 ] S. 41 of the Guardians and Wards Act 
cannot be construed into giving the Court, by 
summary procedure, a power to order the 
guardian to reuder accounts after the termina¬ 
tion of the guardianship. NABU BEPARIv. 

Sheikh Mahomed, 5 C.W.N. 207. [Diss., 
16 M.L.J. 286.] 

( 121 ) — Ss. 34 le) 39 (e), and 45— Direction 
of Court under s. 34 ( e)—Failure to obey—Re¬ 
moval of guardian under s. 39 (e) — Imposition 
of fine for such oviission — Hot warranted by 
5 . 45.—Where a guardian omitted to obey the 
direotion of the Court under s. 34 ( e) of the 
Guardians and Wards Aot, he could be removed 
from the guardianship under s. (39) ie) of the 
Act. But suoh omission is not punishable with 
the imposition of a fine, and s. 45 of tbe Act 
does not make such omission punishable. 
NA.TABAT ADI v. Mussammat Mehtab Bibi, 
34 P.R. 1912 = 90 P.W.R. 1912-137 P.L.R. 
1912. 

( 122 ) — 8 . 35 —See NO. 119, supra. 

(123) — Ss. 35,36 and 37 —Administration 
bond — Assignment—District Judge .—No appeal 
lies from an order, passed by the District 
Judge, under s- 35 of iha Guardians and Wards 
Aot, declining to assign the bond. It is com¬ 
petent to a District Judge to assign the bond, 
which is passed in his n '.me, to a third person. 
GANAPAT V. ANNA, 7 Bom. L R. 803 = 30 B. 

! 164. 

I (124)—S. 36— See NO. 123, supra . 

(125) — 8 . 37 — See NO. 123, supra. 

(126) — S. 39— Testamentary guardian — 
Application by another .—A person though more 
nearly related to a minor cannot apply to be 
appointed guardian when there is a testamen¬ 
tary guardian, before he is removed from his 
guardianship under s. 39 of the Act. LaIvHMI 
Chand v. Ganda Mal, 39 P.R. 1893. 

(127) —S. 39 —Testamentary guardian—Re¬ 
moval—Old age—Disability — Mismanagement 
— Presumption .—The Court has no power under 
the Guardians and Wards Aot to remove a 
testamentary guardian except for the reasons 
stated in s. 39 of the Act. Old age by itself 
raises no presumption of disability to manage. 
The disability must be shown by proving specific 
acts of mismanagement RlNDABAI v, GlR- 

| DHARLAL, 4 Bom. L R. 799. 

(128) — S. 39— Guardian appointed by Court-- 
Remcval of guardian —“ Instrument , ” meaning 
and scope of. —The language of e. 39 of Aot VIII 
of 1890 requires that the word “ instrument 

j as used therein should be oonfined to instru¬ 
ments ejusdem generis with a Will, and a decree 
passed by a Civil Court is not an instrument 
within the contemplation of the section. BaI 
HAKORv. BAI SHANGAR, 18 B. 378. 

(129) — 8 . 39— Appeal .—There is no appeal 

against an order refusing to remove a guardian 
even if the applioant prays for the appo intmont 
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of himself as guardian instead. PRAN BANDHU 
blN'GH V. Brahmamayx DASYA, 1 C.W.N. 693, 

' 13 ,°2r 9 - 39-See NOS. 38, 39, 68, 78, 104, 

liy, 121, supra , 

(131) Ss. 39, 47 (f, g)—Order refusing to 
remove cl guardian , whether appealable. — An 
order relusing to remove a guardian, though an 
order under s. 39 does not fall within the terms 
of s. 47 in regard to the right of appeal against 
it. 80 , such an order is not appealable under 
els. (/ and p), e. 47. PAKHWANTI DAI v. 

Indra Narain Singh, 23 c. 201. (19 c. 487, 

F.) 

(132) S. 41 — Death of guardian — Suit 
against guardian's son by ward, for rendition of 
account , A ward cannot sue the son of his late 
guardian for a rendition of accounts. MAN- 
MOTHONATH BOSE MULLICK v. BASANTO 

Kumar Bose Mullick. 22 A. 332 = A.W.N. 
1900, 98. (A.W.N. 1882, 6 If) 

(133) S. 41— Guardian — Order of discharge 
by Court Effect of. — A declaration made Dy 
the Court under s 41 of the Act discharging a 
guardian from liability, has the effect of pro¬ 
tecting the guardian from all suits in connec¬ 
tion with the management of the minor’s 
property, except in the case of fraud discovered 
after the declaration. MURLIDHAR NATHA 

▼ . Valabhdas Murlidhar. \\ Bora, L.R. 
512 = 33 B. 419 = 3 Ind. Cas 172. 

(134) —S. 41— See Nos. 95, 118, 120, supra . 

(135) -S'. 41 (3) — Joint Hindu family — 
Family properly under the guardianship of the 
Nazir One co-parcener attaining majority — 
Share of such co-parcener — Guardian's power 
to keep his property in lieu of some debts 
of his. No appeal lies from an order passed 
under s. 41 f cl. 3, of the Guardians and 
Wards Act, 1890. A member of a joint Hindu 
family, the property of which was under the 
guardianship of the Nazir of the Court applied 
on attaining his majority, to have his share in 
the property entrusied to him. The District 
Judge ordered that his share should be made 
over to him, but the guardian should secure to 
himself and keep with him certain property in 
respect of a debt whioh the member owed to the 
other member of the family : Held , that the 
order was illegal and made without jurisdiction. 

Basalingappa v. Nazir, 1 Bom.;L R. 822. 

(136) S. 41 (3)— Accounts, suit for, against 
deceased guar dan's representatives , not main¬ 
tainable-practice — Plant iff unable to prove 
his assertions — Suit lobe dismissed. —A wards ( 
suit against the widow and minor eons of his 
late guardian for rendition cf accounts is not 
maintainable. (22 A. 332, F.\ 1 Ind. Cas. 333 = 

11 Bom. L.R. 190. 7 Ind. Cas. 214, D. ; 5 C.W. 

N. 207, i2.) It ig not the business of the 
Courts to do a plaintiff's work for him, and if a 
plaintiff is unable to produce exact proof of his 
vague assertions, hi* suit should be dismissed. 
PRITAM 8ING1I v. 8 \RDAR MUBARAK 8 INGH, 

4911 ^ ^• 1911 = 9 Ind. Cas. 391=74 P.W.r! 
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(137)—S. 41 (3)— Guardian and Ward — 
Removal of guardian—Return of property of 
mmoi . The Court, at the time of removing a 
person from guardianship, passed an order 
directing him to give up property of the minor 
in his possession. He contended that he should 
not be compelled to give up certain land, 
because he had purchased it from the minor's 
grandmother and sot up his own title before 
having been appointed guardian. It appeared 
that mutation had been refused on the ground 

I that the alienation was of a suspicious nature, 
and he only got possession in consequence of 
being appointed guardian, though he did not 
mention this property in the list and never 
accounted for it. Held, that he must, without 
prejudice to title or to anything he could 
establish by suit, be compelled to give up 
possession on ceasing to be guardian. PARMAN 
Nand V. ARURA Ram, 33 P.L.R. 1912 = 112 P. 
W.R. 1912 = 14 Ind. Cas. 674. 

(138) Ss. 41 (3) and 45— Summary proce¬ 
dure — Guardian managing ward's property 
through a gumasia appointed with Court's sanc¬ 
tions— Defalcations by gumasia — Guardian's 
liability Practice .—8. 41 (3) of the Act pro¬ 
vides for a very summary procedure, which can 
only be applied without hardship in oases 
where there is no room for reasonable doubt as 
to the guardian being in possession of certain 
property of the ward. The clause refers to the 
I property in the actual possession or control of 
the guardian ; and does not inolude all pro¬ 
perty for which he may, by the application of 
the law of principal and agent, be made legally 
responsible. The remedies for contumacy and 
recusancy provided by s. 45 of the Act are al¬ 
together inappropriate where a bona fide ques¬ 
tion, e.g., the guardian’s liability for defalca¬ 
tions made by a gumasta appointed by him 
with the Court’s sanction to manage the 
ward’s property arises. MOTHiAL KALAYAN- 
DAS v. Bai ICHHA, 11 Bom. L.R. 190 = 1 Ind. 
Cas. 338. 

(139)— Ss. 4 1 (3), 51— Attainment of majority 
by ward before Act came into force- “Guardian,” 
meaning of. —Act VIII of 1890 (Guardian and 
Wards Act) has no application to guardians 
whose powers had ceased by reason of their 
words having attained majority, or otherwise, 
prior to the passing of the Act. The word 
“ guardian ” in s. 51, when read with the defini¬ 
tion thereof in s. 4 (2) of Act VIII of 1890 
oan only mean a guardian who was such at the 
time when the Act came into force. VALLAB- 
DAS HlRACHAND V. KRISHNA BHAI, 17 B. 

566. 

(140)— S. 41, cl. 4— Guardian's liability to 
render accounts — Suit for accounts —Where a 
previous guardian failed to deposit the process 
fee, which he was required to put in, for the 
purpose of notice being given to the succeeding 
guardian to come in and inspect the accounts, 
and the Court has made no order declaring the 
previous guardian to be dieobarged under s. 41, 
cl. 4 of the Act, a suit lies for the purpose of 
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calling upon the previous guardian to render 
aooounts. Tbe mere fact that the succeeding ! 
guardian ha8 neglected to inspect those accounts, j 
although they were lying in the Court for 
about a year, is no legal bar to the suit being 
maintained. Although a question, as to whether 
certain properties, in respect of which aooounts 
are claimed, really belonged to the estate of the 
minor or to the previous guardian personally, 
is a question of right, which oannot properly 
be gone into in such a suit, still, for the pur¬ 
pose of taking an account, it must be seen what 
are tbe properties, which the previous guardian 
took possession of, as guardian of tbe minor 
under the orders of the Court \ and he is bound 
to render an account, in respect of all the pro¬ 
perties, of which he received charge as such 
guardian* KANIZ FATIMA v. SaJJAD HOSAIN, 

34 C. 211. 

(141) —8. 42— See No. 50, supra. 

(142) — S. 43— Powers of Courts in respect of 

guardians regulated and limited by Guardians 
and Wards Act . 1890.—New points can be 
taken. with the leave of the Court on appeal. 
The practice of the Court is not to refuse abso¬ 
lutely to hear argument on new points raised 
for the first time on appeal, especially when the 
new objection goes to the root of the matter. 
(U.B.R. 1882—1896, Vol. II, 265, 447, F.) 
Consent of parties cannot confer jurisdiction. 
Where the defendant is not a guardian appoint 
ed or declared by the Court, the District Court 
has no power to make an order regulating his 
oonduot under s. 43 of the Guardians and Wards 
Act ; and the Court has no power to make suoh 
an order in the exercise of any jurisdiction apart 
from that conferred by the said Aot. MAUNG 
PO Gaung v. MA Nyun, U B.R. 1897—1901, 
Yol. II, 433. (16 B. 307, Z2.) 

(143) —S. 43— Order against trustee — Juris¬ 
diction .—The District Court has no authority, 
under 33 of Aot VllI of 1890, to make any 
order against trustees. ASHRAFI KUAR v. JAI 

Narain, 6 Ind. Cas. 862. 

(144) —8. 43— See No. 91, supra. 

(145) —Ss. 43, sub-secs. (1), (4), 45, sub-sec. 
(1), cl. (a) — Minor, marriage of , in contraven¬ 
tion ot Court 1 s order — Disobedience—Injunction 
—Order for appointment of guardian without 
jurisdiction - Jurisdiction. —The petitioners were 
appointed guardians of a minor. At the time the 
order was made, it was directed that the minor 
should not be married without the consent of a 
certain person and without the leave of the Court. 
The petitioners, however, got tbe minor married 
in violation of tbe direction. Thereupon the guar* 
dians were called upon to produce the minor in 
Court. That order, however, could not be car¬ 
ried out because at the time the order was 
passed the minor was with the family of her 
husband. The petitioners were therefore fined 
under s. 45, sub-sec. (1), ol. (a) of the Guardians 
and Wards Aot. Beld t that, as the order for 
the production of the minor in Court was not 
made either under sub-seotion (1) of s. 12 or 
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sub-seotion (1) ofe. 25,8.45, sub-seotion (l),ol.(a) 
had no application, and the order was with¬ 
out jurisdiction. Held also, that action under 
sub-section (4) of s. 43 of the Guardians and 
Wards Act was competent. Held further, that as 
the original order was madewithout jurisdiction, 
no proceedings could bo taken under sub-seo. 4 
of s. 43 of the Guardians and Wards Act. Sub- 
seotion (1) of s. 43 of the Guardians and Wards 
Act is not limited solely to cases where an irre¬ 
mediable mischief has not been done and where, 
therefore, the status quo ante might be restored ; 
it applies to all oases of disobedience, whether 
cr not the effect of the disobedience is capable 
of removal or reparation. Quccre :—Whether 
it is open to a District Judge to give any direc¬ 
tions to the guardian, under the Guardians and 
Wards Aot, relating to the marriage of the in¬ 
fant. Before proceedings can be taKen on 
account of disobedience of an injunction issued 
by Court, it must be ascertained that the Court 
had jurisdiction over the subject-matter in 
oontroversy. If the Court has no jurisdiction 
over the matter or if it has exceeded its powers 
by granting an injunction in matters beyond 
its jurisdiction, the injunction is absolutely void 
and tbe person who has disobeyed it cannot be 
punished for the alleged offence. There is a 
distinction between an order erroneously made 
with jurisdiction and an order made absolutely 
without jurisdiction. SUBHADRA KOER v. 
DHAJADHARI Goswami, 15 C L.J. i 
Ind. Cas. 380. 


(146)—S. 43 (4 ) — See ClV. PRO. CODE, 1908, 
O. XXXIX, r. 1, O. XL, rr. 1, 2, 3, 23 M. 517 
= 10 M.L.J. 305. 


(147) —S. 45 — Termination of guardianship 
by minor attaining majority , effect of , on juris 
diction of Court. —The fact that one of the 
minors under the guardianship has ceased to be 
a minor does not preolude the District Judge 
from taking action, under s. 45 of the Aot, and 
requiring the guardian to deliver up any pro¬ 
perty of the ward that might be in his posses¬ 
sion or under his control. ABDUL RAHMAN 
SAHIB V. ABDULLA SAHIB, 16 M.L.J. 286. (5 
C.W.N. 207, D.) 

(148) —8. 45— See NOS. 57. 57-a, 121, 138, 
145, supra . 

(149) —S. 4G— Practice — Procedure — Refer¬ 
ence to Munsiff to record evidence and submit 
report—Report of Munsiff treated by Judge as 
evidtnee — Refusal to appoint guardian .— Where 
an application was made to the District Judge by 
a pardanashin lady to be appointed guardian to 
her minor son, and after fixing a date for hear¬ 
ing the application, the District Judge, under 
8. 46 of the Guardians and Wards Aot, sent the 
case to the Munsiff to take evidence and to 
report a3 tc the fitness of the lady, and the 
Munsiff acted as directed, and the Judge, treat¬ 
ing the Munsiff’s report as evidence and upon 
the objection of the minor who was also exa¬ 
mined, rejeotedithe application .and the lady was 
not appointed guardian, held that the procedure 



955 


956 


THE ALL INDIA DIGEST. 


Guardians and Wards Act (¥111 of 1890) 

— continued . 

was regular and legal. JANAKRA.J KUARI v. 

Pateshri Parta Narain Singh, 7 A.L.J. 

328 = 6 Ind. Cas. 565. (23 B. 698. 26 B. 716, 

D.) ' 

(150) —S. 46— Report--Evidencc--Effect of the 

report .— Apart from s. 46 of the Guardians and 
wards Aot the report called for by the District 
Judge is not evidence. A Collector giving an 
opinion in reply to a letter of the District 
Juige asking whether he would undertake 
the management of the property does not send 
“a report.” A Judge has no discretion to 
refuse to take evidence, i? offered to rebut 
the effect of the report (s. 13). GANGAWA v. 
Banna, 4 Bom. L.R fi 800. 

(151) — S 46 —District Judqe —Trial of issues 
by subordinate Judqe — Evidence — Report — 
Irregularity — Voidability of proceedings — 
Practice —In a proceeding under the Guardians 
and Wards Act, 1890. it is not competent to a 
District Judge to fix a day for hearing before a 
subordinate Judge and to direct that Court to 
take evidence and report on the whole case ; 
since he is not authorized by the Act to dis¬ 
pense with the hearing of the evidence by 
himself and transfer the whole investigation of 
material issues of fact to the subordinate Court. 
Suoh an error in procedure vitiates the whole 
inquiry. Narayan v. RAMCHANDRA, 4 Bom, 
L.R. 511 = 26 B 7l6. 

(152) —S. 46 — See NOS. 59, 68, 90, supra . 

(153) — S.47 —Order of District Judqe refusing 

to remove guardian, whether appealable. —There 
is no appeal against an order of aDietriot Judge 
refusing to remove a guardian, for it does not 
fall within any of the oases mentioned in b. 47 
of Aot VIII of 1890. 8. 47 gives an appeal in 

certain oases. MOHIMA CHUNDER Biswas v. 
TARINI SHUNKER GHOSE, 19 C. 487. [jF., 23 

C. 201 ; D ,, 19 A. 131 ; R. t 20 A. 433 = A.W. 
N. 1898, 97.] 

(154) —8. 47 —See NOS. 27, 40, 61, 97, 131, 
supra. 

(155) — Ss. 47, 48— Indian Majority Act (IX 

of 1875), s. 3 — Order made under the Guardians 
and Wards Act by a Judge in chambers can be 
altered , rescinded or set aside—The period of 
minority does not extend to twenty one years by 
the setting aside of such order. —8. 48 of the 

Guardians and Wards Aot is intended to give 
finality to contested orders and to enact that 
once an order is made, except as provided in 
s. 47 and saving the provisions of 3 . 622 of the 
Civ. Pro. Code, the order shall be final and 
shall not be contested by a substantive suit or 
by any other form of litigation. Toe Guardians 
and Wards Aot makes no provision for setting 
aside an order made under the Aot. But if 
suoh an order is made by the Judge sitting in 
chambers, he has the power to vary, alter, 
modify, resoind, recall, or set aside, the order 
if he finds that it is one that requires in the 
interest of justice to be dealt with in that way, 
or if he is satisfied that it is one that ought 
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not to have been made. If an order appointing 
a guardian is made and subsequently it is 
set aside, on the ground either that it was 
improperly obtained or erroneously made and 
tOat it was an order bad ab initio and one that 
ought never to have been made, the period of 
minority under the provisions of s. 3 of the 
Indian Majority Aot is not extended to twenty- 
oue years. NAGARDAS v. ANANDRAO, 9 Bom. 
L.R. 493 = 31 B. 590. 

(156) — Ss. 47, 48— Proper course for setting 
aside of compromise decree—S. 443, Civ. Pro . 
Code, 1882 ( = 0. XXXII, r. 3, new Code- 
Widow appointed by District Judge , quardian 
of minor adopted son—Right of widow to bring 
suit to set aside adoption. —A compromise by 
the guardian without sanction granted by 
Court after a judicial determination that it 
was for th3 minor’s benefit, can be set aside 
only by way of an application for review or by 
irregular a suit, and not by way of appeal. An 
appellate Court can determine the appeal only 
upon the materials on record. (5 C.W.N, 877, 
F.) Where a widow has been appointed by 
the District Court, under Aot VIII of 1890, 
guardian of a minor as her husband’s adopted 
son, s. 48 is no bar to a suit by her for a 
deolaration that the said minor was not the 
adopted son of her husband. Suoh a suit is 
clearly contemplated by s. 443, para 2, Civ. 
Pro. Code, 1982. Such a suit is maintainable, 
even if the widow has been appointed guardian 
by her own consent. RAKHAL MONI DASSI v. 
ADWYTA PROSAD ROY, 30 C. 613 = 7 C.W.N. 
419, 

(157) — Ss. 47, 48— Appeal — Minor's property 
in possession of third person — Remedy of guar¬ 
dian — Suit — Practice .—There is no provision 
in the Guardians and Wards Act authorizing a 
Court to compel a persoa in possession of a 
minor’s property to hand over the property to 
the person appointed guardian of the minor’s 
property. No appeal lies against an ordor of 
the Distriot Judge declining to oompel a person 
in possession of a minor’s property to hand it 
over to the guardian and referring the guardian 
to a separate suit. NATHU RAM v. KARATON, 

40 P.L R. 1912 = 13 ind. Cas. 326 = 115 P.W.R. 
1912. 

(158) — Ss. 47 (g), 48 —Order refusing to 

remove guardian — Appeal. —The effect of ss. 47 
(g) and 4S of Act VIII of 1890, is to allow no 
appeal from an order refusing to remove a 
guardian. In re BAI H vRKHA, 20 B. 667. [F., 

20 A. 433 = A.W.N. 1898, 97.] 

(159) —Ss. 47, els. (») CLJid (j) — Appeal. — R, 
having been removed by order of Court from 
the guardianship of the property of a minor, 
produced accounts the correctness of which was 
objeated to by the minor’s mother. The 
District Judge declained to enquire into the 
correctness of the accounts filed by R : Held , 
that no appeal lies from the Distriot Judge’s 
order. CHAMBELLIA v. RAM DURABE, 1 O.C. 

43. 
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(160) —S. 48— See SPECIFIC RELIEF ACT, 
1877, s. 42, 24 P.L.R. 1900, 

(161) —S. 48 —Sea NOS. 40, 45, 88, 155, 156, 
157, 158 supra. 

(162) —8. 50— See ACT IX OF 1875, s. 3, P. 
L.R. 1900, p. 419. 

(163) —S. 51 —See NO. 139, supra. 

(164) —S. 52 —Act IX of 1875 (Indian Major * 

ity Act , s. 3— Guardian and minor—Effect 
of appointment of guardian — Civ. Fro. Code , 
s. 440.— Where ft guardian has once been 
appointed under the provisions of Act VIII of 
1890, the attainment of majority by the ward 
is postponed, until he reaches the age of 
twenty one years, notwithstanding that the 
guardian appointed by the Court may be dis¬ 
charged before that time arrives. 8ADHO LAL 
v. MURLIDHAR, A W.N, 1907, 213 = 4 A.L.J, 
597 = 29 A. 672. (21 B. 281, F. ; A.W.N. 1891, 

118, D. 

(1651—8. 52— See ACT IX OF 1875, s. 3, 
21 B. 291. 

(166) — 8. 52—Guardian appointed under— 
Competency of minor to make will— See WILL 
—GENERAL, 6 Ind. Cas. 6. 

(167) —8. 52— See NO. 41, supra . 

(168) — S. 53, Guardian ad litem.—8. 53, Aot 
VIII of 1890, amending Civ. Pro.Code, expressly 
requires the appointment of a guardian ad litem 
in a suit against a minor, whether or not a 
guardian is appointed under Aot VIII of 1890. 
Otherwise, the decree in that suit would be 
illegal. DAKESHUR PERSHAD NARAIN SINGH 
v. REWAT MEHTON, 24 C. 25. 

(169) —8. 53 —See ClV. PRO. CODE, 1908. 
O. XXXII, rr, 1, 4 (2) 9 Bom. L.R. 553 = 31 
B. 413. 

Guardianship. 

See Guardian. 

See Guardian ad litem. 

See Guardians and Wards act, 1890. 

See Lunatic. 

See Minor. 

Gujarat Taluqdars Act, Bombay. 

See Bom. Act VI OF 1889. 

9 

Gum. 

Lease of—trees—Registration—Whether ne¬ 
cessary—See REGISTRATION ACT, 1908, s. 2, 
5 M L.J. 27. 

Gumastah, 

(1 )—Debt due to firm — Suit by gumastah — 
A gumastah of a firm oannot aue as represent¬ 
ing the firm. THAKUR PASS v. GULAM 
MOHYUDDIN, 20 P R. 1882. [R., 8 P.R, 1886 ; 
• Cons. it Disc., 156 P.R. 1889.] 

See AOT XX OF 1868, ss. 8, 18, 4 M.H.C. 410. 


Gamastah — concluded. 

Assignee of landlord —Right to sue —See 
BEN. ACT X OF 1859, a. 24, 6 B.L.R., App., 
17. 

Receipt of rent by landlord’s gomastah 
from various tenants—Division of bolding— See 
BEN. ACT VIII of 1885, es. 65, 88, 6 C.W.N. 
823. 

Rent reoeipt signed by landlord’s—Contain¬ 
ing certain recital, effect of —See BEN. ACT 
VIII OF 1895, s. 88, 25 C. 533, Note. 

See ClV. PRO. CODE, 1908. O. Ill, r. 1, 
p. 85, O. Ill, rr. 2, 3, O. XXVII, r. 2, 5 B.L. 
R. App., 11 = 13 W.R. 345. 

See Grant— CONSTRUCTION, 1*2 B. 80. 

Desbmukh and gumastah—Right of former 
to dismiss latter — Hereditary office — See 
Hereditary Office, 16 b. 374, P.C. = 19 I. 
a. 39. 

If can bind landlord by recognising transferee 
of jots —Burden of proof — See LANDLORD AND 

Tenant—Transfer of tenants’ inter¬ 
est, 15 C.W.N. 953. 

9 

Suit in the name of—Ben. Aot VIII of 1869 
s. 32 —Sec Parties to suits — General, 
9 C. 450 = 12 C.L.R. 55, 

See Parties to suits—General, 2 Agra. 
101, 2 Agra. Mis. 4. 

See Privy Council, Practice of— 
Costs, 5 W.R. 33, P.c. = i M l.A. 351. 

Non-resident trader carrying on business 
through resident gumastah—How the oonduot 
of gomastah may amount to an aot of insol- 
venev bv tbe principal— See ST. 11 & 12, VlC- 
C. 21, 23 C. 26, P.C. = 22 I.A. 162. 

See ST. 11 & 12, VlC., C. 21, s. 9, 20 C. 771. 

See ST. 11 & 12, VlC., C. 23, s. 9, 5 C. 605 
= 6 C.L R. 367. 

Gomastah’s punnad—Stamp — See STAMP 
ACT, 1862, seh. A, art. 43, 1 B.L:R. F.B.. 55 
= 10 W.R., F.B.. 39. 

Gun ja. 

This circular draws attention to rules regard¬ 
ing the weigbmept of gunja. Rey. Cir. No, 4, 
22 W.R Rey. Cir. 5. 

Gunti-tenure. 

• 

Grant of permanent—Resumption by Govern¬ 
ment and temporary settlement with heirs of 
former proprietor—Effect on right of lessee 
under grant—Parties —See BEN. ACT VIII of 
1879, s. 10, 30 C. 811, P.C.=7 C.W.N. 601. 

Guru. 

See Jurisdiction of Civil Courts, 19 
M. 62 = 5 M.L.J. 209. 

Alienating Muth property — See LIMIT¬ 
ATION ACT, 1908. art. 134, 4 Bom. L.R. 743 = 
27 B. 363. 
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Guzara Land. 

(1) Guzara land , Suit for possession of — 
Estate for life—Grant for maintenance in per¬ 
petuity\ how to be construed—Award by British 
Indian Association — Oudh Estates Act of 1869, 
s. 33.—Tbe plaintiff’s great-grand-father grant¬ 
ed a village as Guzara to the defendant’s 
father. Subsequently in consequence of cer¬ 
tain disputes the plaintiff’s grand-father agreed 
to give the defendant’s father a further cash 
allowance which was changed for land. The 
plaintiff brought a suit against the defendants 
to recover possession of this land on the ground 
that the grant was only for the life of the defend¬ 
ant s father. Held , that the grant was for 
life only and that the plaintiff was entitled tc 
possession. When the purpose of the grant is 

Guzara ’ or the maintenance of the grantee, it 
is immaterial whether the words ' in perpetui¬ 
ty’ or words to that effect appear, and the 
grant must be taken to be for life only. Upon 
the facts found, the Court held that there had 
been no award by the British Indian Association 
and that the rules of that body did not apply. 

Raja Rameshar Bakhsh Singh v. Babu 
Bhagwan Bakhsh Singh, 7 O.C. 90. 

Gya. 

Pilgrimage to—Whether a pious duty— See 

Hindu Law — alienation, 21 C. 190, 

Note. 

Alienation by widow—Necessity—8radhat— 

See Hindu Law—alienation, n b.L.R. 

118=19 W.R. 426 

Habeas Corpus. 

(1)— Mahomedan Daw —Habeas Corpus— 

"Marriage of infant girl without consent of apos¬ 
tate father—Custody of wife — Ben. Act TV of 
1866, s. 31 — Order of .'Magistrate .— A writ of 
habeas corpus was issued to one S commanding 
him to produce before the Court an infant M, 
who was alleged to be unlawfully detained in 
his custody. The writ was issued upon an 
affidavit of C in which he stated that M was 
hiB daughter, that he was a Jew by birth, but 
had embraced the Mahomedan faith about 35 
years before suit, that about 16 years before 
suit he married one J, a Mahomedan, by whom 
he had four ohildren, one of whom was M, an 
Infant then of the age of about nine years ; 
that M was detained by S upon the allegation 
that she was married to him ; that the said 
marriage was invalid and illegal, C never having 
given his consent to it and that he had returned 
to the Jewish oreed about 2$ years before suit. 
The return to the writ showed that C and his 
wife, the infant’s mother, having carried her 
off from S’s house, the latter made a complaint 
against them at the Polioe Court under s, 31 of 
Ben. Act IV of 1366 and that, the question 
as to the marriage having been raised, the 
Magistrate took evidence and found that a 
marriage had taken place, and had accordingly 
ordered the infant to be given up to 8, her hus¬ 
band, which was done. Held , that the girl, in 
the custody of 8, her husband, was not in ille¬ 
gal custody and that the writ should therefore, 


Habeas Corpus-— continued. 

be quashed. To validate the marriage of a 
Mahomedan infant girl, the consent of her 
father who has become an apostate from the 
Mahomedan faith is not necessary and the con¬ 
sent of her mother who is a Mahomedan woman 
is sufficient. Under the Mahomedan law, 
although the mother’s oustoay of an infant 
wife who has not attained puberty may be 
legal, custody by the husband is not necessarily 
illegal. In the matter of MAHIN Bibi 13 B. 
L.R.160. 


(2)—Habeas corpus, Writ of—Minor—Discre¬ 
tion—Return to writ of habeas corpus -Affidavit, 
' The writ of habeas corpus ad subjiciendum is 
in its aim single. It has for its object the 
vindication of the right of personal liberty. It 
is issued for the purpose of taking care that no 
subject of the Queen shall b9 illegally confined 
against his will. It is issued on behalf of the 
person said to be illegally confined. It is not 
issued for the purpose of lending the arm of the 
law to any person claiming to have authority 
over him. It is only where the person oonfined 
is under any personal disqualification, that the 
guardian or protector is looked to in the enquiry \ 
and in suoh a case, the Court considers that it 
sets the person confined at liberty by handing 
him over to the charge of his rightful guardian. 
The return to a writ of habeas corpus must be 
taken to be true, and cannot be controverted 
by affidavit. In England, 56 Geo. Ill, o. 100, 
s. 4, allows affidavits to be used to controvert 
the return in criminal matters, but that statute- 
does not apply to India. The return to a writ 
of habeas corpus, oan however be amended. In 
this country, as in England, a girl under 16 
years has not a discretion such as enables her 
by giving her consent to protect any one from 
the criminal consequences of inducing her to 
leave the keeping of a lawful guardian ; in 
other words, she is not allowed by law to choose 
for herself. THE QUEEN v. VAUGHAN, 5 
B.L.R. 418. [R., 5 B.L R. 557, 9 M. 391.] 

(3)—Habeas corpus— Detention of prisoner 
in custody—Regulation III of 1813,applicability 
— Act XXXIV of 1850— Act 111 of 1858, 3 and 
4 Will IV , c. 85, s. 43.—Where a prisoner is in 
custody of a Jail Superintendent under a writ 
in the form given in s. 2 of Regulation III of 
1818, his detention is legal. In the Regulation, 
there is no mention of the original reception of 
the prisoner and it was the plain meaning of 
the legislature that a detention covered by an 
actually existing warrant of the Governor- 
General in Counoil couched in the terms pre¬ 
scribed by the section should be legal without 
regard to the facts which had antecedently 
ooourred. The Regulation is not confined to 
the cases of political prisoners who are aliens : 
it extends to natural born subjects of the Queen 
in this country, where reasons of State are sup¬ 
posed to exist for their confinement. [R-. 29 
C. 286, 37 C. 467 = 14 C.W N. 1115, 15 C.W.N. 
1053.] Whatever doubts may have existed as 
to the legal force of Regulation III of 1818 have 
been set at rest by the enaotment of Acts 
XXXIV of 1850 and HI of 1858 which have 
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Habeas Corpus— concluded. 

expressly re-enacted the substance of the Regu¬ 
lation. and, in these enactments, the Indian 
Legislature has in no wise exceeded the powers 
conferred on it by the Stat. 3 and 4, Will. IY, 
o. 85, s. 43. In the matter of AMEER Khan, 
6 B.L.R. 489. 

(4)— Beg. Ill of 1818 ( B.C .)— Jurisdiction of 
High Court—Charter Act. 1865.—The High 
Court has jurisdiction to issue a writ of habeas 
corpus into the mofussil. The issuing of this 
high prerogative writ of habeas corpus ad suo- 
juciendum is not a matter of ordinary original 
civil jurisdiction. In England, it issues on the 
Crown side of the Queen’s Bench, and in the 
8upreme Court, the motion for such habeas 
corpus wa9 made in the Supreme Court-, and 
not on any side, such as the plea Ride or the 
equity side of the Court. The limits within 
which such writs can be issued are not affected 
by the 11th clause of the Charter of 1865. The 
local limits within whioh such habeas corpus 
may be issued depend on the jurisdiction whioh 
the late Supreme Court possessed under the 
Charter of 1774. In the matter of AMEER KHAN, 
6 B.L.R. 392. [ F 37 C. 467 = 14 C.W.N. 
1115.] 

(6 )—Issue of writ of—Practice as to—Powers 
of Supreme Court of Bombay. —The Supreme 
Court of Bombay has no power to issue a writ 
of habeas corpus exoept when directed to 
a person resident within those looal limits 
wherein it has a general jurisdiction, or to a 
person out of those limits who is personally 
subject to its jurisdiction. The 8upreme Court 
has no power to issue a writ of habeas corpus to 
the gaoler or officer of the native Court as suoh 
officer, it having no power to discharge persona 
impriponed under the authority of a native 
Court. The Supreme Court is bound to notice 
the jurisdiction of a native Court without having 
it set forth specially in the return to a writ of 
habeas corpus. lyi re JUSTICES OP THE 

Supreme Court of Judicature, Bombay, 

1 Knapp. 1. 

(6) —Habeas corpus— Return—Contradiction. 
—The return to a writ of habeas corpus is not 
neoessarily conclusive as to the facts stated 
therein. It does not preolude enquiry into the 
truth of the matters alleged therein, although 
56, Geo, III, c. 100. does not apply to India. 
In the matter of KHATIJA BlBl, 3 B.L.R. 557, 

(7) —Habeas corpus— Perpetual suspension. 
—In re AMEER KHAN AND HASHMADAD 

Khan. 6 M.J. 68. 

See Arrest, l C. 78, 

Minor—Education and prospects—Change 
of religion—Natural guardian—Conduot— S<*e 

Custody of children, 16 B. 307. 

See Mahomedan Law — Marriage, 13 
B.L.R, 160. 

Hackney Carriage. 

Dispute between hirer and letter of hackney 
carriage—Jurisdiofeion — See ACT XIV OF 
1879, a. 9, A.W.N, 1893, 203. 
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Hackney Carriage Aot. 

See ACT XIV OF 1879. 

Hak. 

See TOD a GABAS Hak, 

See ACT XXIII OF 1871, ss. 4,11, 16 B. 731. 

Hak Chaharam. 

(1) Halle Chaharum , in execution sales , 

Zamindar's right to.— In execution of a decree 
a grove was sold. The zamindar claimed a 
fourth of the sale price plus the encumbrance 
notified as his Hak Chaharum established by 
oustom. Held , that the custom entitling him 
to Hak Chaharum in the case of private sales, 
does not of itself confer this right in the case 
of execution sales, without proof of speoial 
custom entitling him to the same in the case 
of execution sales, BHAGWANTA v. MOHAM- 
MAD MUMTAZ ALI Khan, 1 O.C. 2. (Oudh 
Rulings, 2nd Ed., Ap. VII, Diss.\ 6 A. 47 F.) 
[ Rel. on , 13 O.C 366.] 7 

(2) Haq Chaharum , liability of vendee to 
the landlord for—'Wajib-ularz.—Held, that, 
unless the right of the landlord is limited by 
the wajib-ul arz to right to claim haq-i-ohaha- 
rum from the vendor, the right oan be enforced 
against the vendee also. UTRI DlN v. MUNSHI 

PRAG NARAIN, 11 O.C. 84. (A.W.N 1901 

61, Not F.) 

Hakhuha. 

See Pun. Act XVII of 1887, s. 3 (10). n 
P.R. 1860, Rev. ' h 1 

Halalkore Tax. 

Notice essential to levy —See BOM Apt TT 
OF 1884, s. 57, 20 B. 732. 

Half-blood Relations. 

See Hindu Law—Inheritance, 2 Bom 

L.R. 139 = 24 B. 317. 

Half Notes. 

Effect of sending, to creditor —See DEBTOR 
AND CREDITOR, 5 M.L<T. 82=19 M L J 2RR 
= 2 Ind. Cas. 611. ’ * 

Hamesha. 

See Deed—Construction of deeds 23 

A. 324 = 11 M.L.J. 160 = 29 I.A. 65, P.C. * 
Handwriting. 

Value of opinion of expert in — See BANKER 
and Customer, 8 Ind. Cas. 98. . 

Comparison of, by expert —See ClV Pro 
Code, 1908, a. 20, 62 P.R. 1897. 

See Deed—Execution of deeds h B 

690. 

Correspondence with other evidence, a test of 
genuineness—Comparison of —See EVIDENCE 
—ACCOUNTS, 16 A. 157 = 21 I.A. 6, P.C. 

Proof of—See Evidence act, 1872, s. 47 
5 Bom, L.R. 663 = 28 B. 58, ' 
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Handwriting — concluded . 

Expert in—Sec EXPERT, 9 Bom. L.R. 819 = 
31 B. 430. 

Meaning of—in s. 20, Limitation Aot, 1908 
— See Limitation act, 1908, s. 20, 5 L.B.R. 
108 = 4 Ind. Cas. 374. 

Evidence of—Test of genuineness of signa¬ 
ture—See Mortgage—Redemption, 3 Ind. 
Cas. 291. 

Hansard’s Reports. 

Admissibility of, in evidence— See LIBEL* 
14 C.W.N. 713 = 6 Ind. Cas. 81 = 37 C. 760. 

Haq. 

See Hak. 

Haq Buha. 

Suit for the recovery of—Jurisdiction—See 
PUN. ACT XVI OF 1887, es. 4, ol. *12), 77 (3) 
(;), 95 P.R. 1907, Footnote = 120 P.L.R. 1908. 

note. 

Suit for declaration that plaintiffs who are 
occupancy-tenants, are not liable to pay— 
Jurisdiction— See JURISDICTION OF REVENUE 
COURTS. 33 P.R. 1908, F.B. = 83 P.W.R. 1908 
= 171 P.L.R. 1908. 

Haqqs Levy of, etc.. Act, Bombay. 

See BOM. ACT XX OF 1839. 

Haqtora. 

See small Cause Court Mofussil 
Jurisdiction of— General, 33 P.R. 1887. 

Harbour of Bombay Rules. 

(1) — Vessel's duty to shore lights. — Rules of 
Bombay harbour with regard to the showing 
of lights by vessels in the harbour considered. 
Independently of special regulation or legisla¬ 
tion, there is no general obligation by mari¬ 
time law ici sailing vessels, either under way 
or at anchor, to carry a light throughout the 
night, although, for the sake of avoiding a mis¬ 
fortune, it may, under particular circumstan¬ 
ces, become their duly to carry or show a light. 
Although that is so, yet the Court will go some 
way to treat the dark boat as the wrong-doer , 
and if a vessel by either under way or at anchor 
at night in a channel, fair way, or ordinary 
traok or path of other vessels, she is bound by 
general maritime law either to carry or show 
a light, in order to indicate her position, when 
other vessels are approaching her, and in 
sufficient time to enable them to avoid her. 

Muhammad Yusuf v. peninsula and 
Oriental Steam Navigation Company, 

6 B.H.C. O.C., 93. 

% J 

Harbour Trust Act, Madras. 

See Mad. Act II of 1886. 

Harbour Trust Board. 

Liability of, to maintain harbour works— 
Injury caused by the seas in consequence of 
existence of harbour, board not liable in dam¬ 
ages lot—See Mad. ACT II OF 1886, 23 M. 
389 = 9 M.L.J. 370. 


Hard Bargains. 

Unless they amount to fraud oannot, be 
relieved against by English Equity Courts— 

See Fraud—Fraud, Elements of, Proof 
OF, 8 Bom. L.R. 491 = 3 A.L.J. 495 = 10 C.W. 
N. 849 = 9 O.C. 188. 

m 

Hardship. 

Interpretation of statutes—Question of hard¬ 
ship —See STATUTES, CONSTRUCTION OF, 24 
A. 532, F.B. = A.W.N. 1902, 112. 

Hats. 

(1) — S. 2, cl. 5, General Clauses Act % 1868 — 
14 Hat," immoveable property —A hat is a bene¬ 
fit arising out of land, and falls within the 
definition of immoveable property as given in 
s. 2, ol. 5 of the General Clauses Aot, 1868. 
SURENDRA NARAIN SINGH V, BHAI LAL 
THAKUR. 22 C. 752. 

(2) —Hat, Mortgage of , if valid — Covenant 
the mortgage will subs st on removal of hat — 
Rights of purchasers at mortgage sale and 
certificate sale. —The rents aud profits derivable 
frcin a hat can be validly mortgaged. The 
defendant's purchase of a hat at a certificate 
sale, was therefore subject to a plaintiff’s pur¬ 
chase of the same at a mortgage sale, and the 
latter was entitled to have possession of the hat 
from the former. A covenant in the mortgage 
that it should subsist notwithstanding the 
removal of the hat to another shop, whether 
valid or not, aid not affect the plaintiff’s right 
as, at the time of his purchase, the hat was in 
the same place iD which it existed at the time 
of the mortgage. 8YED GOLALI MOHIUDDIN 
HOSSE1N v MUSST PaRBaTI, 13 C.W.N. 596 
= 36 C. 665 = 1 Ind. Cas. 520. 

See SPECIFIC RELIEF ACT. 1877, s. 9, 29 C. 
614. 

Hatchitta. 

(\) —Frame of suit— Hatchitta. —On the lower 
appellate Court ditmissing a suit, brought to 
recover a sum of mouey due on an adjusted 
acoount, for which it was alleged that the 
defeodant had signed a hatchitta , on the ground 
that the defendant never signed the hatchitta 
and that the plainuff’s had filed to prove their 
case, held, that regard being had to the frame 
of the suit, the plaintiff’s ought not by 
allowed to a=k the C >urt to determine whether 
the original debt for which the hatchitta was 
eiveu bad been paid off as the defendant alleged 
and the suit could not be treated as a suit for 
the original debt. GOSSAIN RAM KlSSAIN 

Puri v. Miah jan Sheik, l C.W.N. 7iu. 

Suit on —Interpolation in entry of acknowl¬ 
edgment of debt - Interpolation regarding in¬ 
terest— Effect of such interpolation— See CON¬ 
TRACT— alteration of Contracts, 9 C.W. 

N. 695. 

See STAMP, 23 A. 851. 

Hath. 

Profits from not liable to roadeesa— See BEN. 
ACT IX OF 1880, b. 4, 5 Ind. Cas. 264. 
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Havala. 

Stamp on— See STAMP ACT, 1899, arts. 23, 
24, 4 Bern. L R. 961 =-27 B. J60. 

Hazaribagh Lohardugga Rural Police Act, 
Bengal. 

See Bbn. ACT VIII OP 1878. 

Headman of Yillage. 

Acts of, to bind oo-sharers —See PRINCIPAL 
AND AGENT—AUTHORITY OP AGENTS, Agra, 
F.B., 31 = Ed. 1874, 23. 

Head of Mutt, 

Patrika issued by—Stating that a certain seot 
are not entitled to perform vedio rites —See 

Defamation, 6 M.L.J. 58. 

Hearing. 

Munsanm’s power to fix date for —See REVI¬ 
SION—GENERAL, 13 O.C, 341 = 8 Ind. Gas, 
876. 

Hearsay Evidence. 

See Evidence—Hearsay evidence. 

See Evidence act, 1872, ss, 32, 33. 

Heir. 

(1) —Eeir of deceased debtor , Liability of .— 
A deceased debtor’s heir is only liable to pay 
the debt out of the property of the deceased 
which comes into his hands. RASH MUN- 
JOREE CHOWDHRAIN v. RADHA Soonduree 
DOSSEE, 23 W.R. 283. 

(2) — Reg. XXIX of 1602, s. 7— Heirs. —In s. 7 
of Reg. XXIX of .1.802, the term “ heirs ” means 
persons who, in the event of death, would 
inherit from their preceding inoumbent. 
ARUMUGAM V. VlJAYAMMAL, 4 M. 838. 

Joinder of causes of action in suits against_ 

See OIV. PRO. CODE, 1908, O. II. rr 4 5 
8 Bom. L.R. 734 = 31 B. 105. ’ ’ 

Liability of heirs of tenant —See LANDLORD 
AND TENANT— TENANT’S LIABILITY FOR 
RENT, 7 Ind. Cas. 840 = 12 C.L.J. 642. 

8uit for possession as—Impleading of different 
alienees in one suit— See MISJOINDER OP 

Plaintiffs and causes op action 107 
P.L.R. 1911. 

Gross negligence — Liability of heir— See 

Negligence, 20 A. 74, Note. 

Wrong person sued as heir of a deceased 
person True heir not taking steps for a long 

time—Effeot —See NON JOINDER OF PARTIES, 
10 Ind. Cas. 344. 

Heiress 

Lw'gal representative including widow aud 
heiress—.See ClV. Pro. CODE, 1908, s. 52, 22 
C. 259. 

Hereditary Allowance. 

* • .B. • 4 ^ . . * 4 { « 4 j. # 

(1) Suit for share in—Plea by defendant of 
thirty years possession—Lapse of time, no bar . 


w A * v • 't j jb 

Hereditary Allowance— concluded, 

9 r 

—In a suit brought for a share in an hereditary 
family allowance, where the defendants pleaded 
possession for more than thirty years. Held 
that the lower appellate Court was in error in 
holding that “ If a claimant is proved to be one 
of the bhauband of the defendants, no lapse of 
time since the active enjoyment of the privileges 
would bar his claim to such a share as he 
would be be entitled to.” Rane v. Rane, 3 B.H. 
C.A.G.. 173. (8. A. No. 4268, 7 Bom. 8.D.A. 

Deo. 372. F .) [D., 6 B.H C. 238; R. t 10 B. 
H.C. 444, 1 B. 286.] 

Hereditary Grant. 

(D —Hereditary grant — Ancient custom— 
Sunnad confirming previous grant —Omission 

of “ inheritance”—Effect—Evidence —In an¬ 
cient grants before the British rule in India 
it was customary, when the tenure waa in 
part hereditary and passed as hereditary 
from father to son, to take out a new sunnad 
on each descent. [JR ‘21 W.R. 358.] The 
omission of words of inheritance in a sunnad. 
dated in 1743, granted by the then' ruling 
power, which confirmed a previous grant is 
not sufficient proof per se that suoh grant was 
not hereditary, when evidenoe of long uninter¬ 
rupted usage shows that the lands have descended 
from father to son as ghatwaly for more than 
a hundered years. KOOLDEEP NARAIN SINGH 

v. Government of India, it b.l R 71 
PC. = 14 M.I.A. 247. [ R. t 9 A. 591.] ' 

Hereditary Interest. 

Meaning ol — See BOM. ACT III OF 1674, s. 4, 
21 B. 787• 


Hereditary Office. 

See Right of suit—Office or Emolu¬ 
ment, Suits relating to 

(1) —Deshmukh and gumastha — Right of 
former to dismiss Latter.— Plaintiff, a hereditary 
deshmukh, contended that he was entitled to 
dismiss the defendant who was a hereditary 
gumastha appointed to colleot, in the watan of 
the former, deshmukhi allowances frem the 
villages. It was shown by the documentary 
evidence that the defendant’s ancestor had 
been appointed by the ruling power of the day 
from which authority also the deshmukhi had 
been derived. No change had been made 
under the British rule. Held that the heredi¬ 
tary gumastha acquired a title from Govern¬ 
ment independently of the deshmukh, and oould 
not be displaced at his will. The right of the 
gumastha to act as such, and receive the pay¬ 
ments, had been either granted or else so 
recognised and confirmed, by an authority bind¬ 
ing on the plaintiff, that he could not oust the 
defendant and deprive him of an office and 
function which Government had conferred upon 
him, and still allowed him to enjoy,* and this 
being so the plaintiff had not the right as 
against him to collect the allowances himself 

ireotly, either from the village officers or from 
the treasury. RAMCHANDRA NaRSING ROW 

n Nabain EKBOT1J, 16 B. 379, 

P C. =19 I.A. 39 = 6 Bar. 122. 

(2) —Deshmukh allowances — Watan — Life 
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Hereditary Office— continued. 

interest—‘Attachment after death of life tenant . 
The holder for the time being of a deshmukhi 
watan having only a life-interest in the 
allowances pertaining to euoh watan , allowan¬ 
ces, accruing due after his death, cannot be 
attaobed as parr. of bis estate. HANMANTRAV 

v. Bhavanrav, 10 B.H.C. 299. 

(3) — Successioyi — Resumption — Adverse 

possession — Limitation .—J held the office of 
patel more than fifty years ago as representative 
of two branches descended from a common an¬ 
cestor, aud then united in interest, there being 
two other branches descended from the same 
anoestor, but served in interest from those 
represented by J. J died in 1824 and was suc¬ 
ceeded by his son T without any opposition from 
the two other branches. T was temporarily 
displaced from the office by G, who represented 
the two other branohes, but recovered it in 
1850. In a suit by the plaintiff, as represen¬ 
tative of G in 1873, to establish bis right 
to the office held by T’s sons, the plaintiff in 
answer io the defendants' plea of limitation, 
alleged that m the absence of evidence of the 
oircurastances under which T succeeded to the 
patelship , T must be presumed to have been 
nominated to that office by all the members of 
the vatandar family jointly, or with their 
assent sought and granted and was, consequent¬ 
ly, the representative of all of them. Held that 
the succession of a son to his father in an here¬ 
ditary office is based upon the relation subsist¬ 
ing between them, just as would be the son’s 
succession to his father’s property. Held , also, 
that the presumption thus arising against T, 
having been a nominee of all the branches of the 
family not having been rebutted by evidence of 
any assertion and admission of the rights of 
tbe other Dranches. T’s occupation of the paiel- 
ship was adverse to the plaintiff’s right, and 
being adverse at its inception was no less 
adverse wheu, after a temporary displacement 
by G, (whom the plaintiff now represents), T 
recovered it in 1850. Held , also, that an interval 
of more than twelve years having elapsed be¬ 
tween J850 and tbe institution of the present 
suit in 1873, the claim was barred, and tbe 
possession of the offioe obtained by T’s repre¬ 
sentatives oould not bo prevailed. GlRIAPA v. 
JAKANA, 12 B.H C. 172. [R., S B. 198.F.B.] 

(4) — Rertditary Office—Performance of duties 

— Limitation for suits for fees .—The offices of 
Mujuuvid.ir , Parek aDd Mehta are hereditary 
and do not cease upon a grant by the Govern¬ 
ment o' a village in jaghire or inam tenure. 
In order io entitle the parties in possession of , 
the offices to the fees incident to them, it is 
not essential that the duties of the offices 
should Lave beeD performed by the parties so 
possessed, if th^y were prepared to discharge 
them if required. Iu a suit, however, for the 
recovery of the fees, such claim is limited by 
Bombay Regulation V of 1827, s, 4, to a period 
of twelve years. BEEMA SHUNKUR v. Jam 
ASJEE SHAPOCRJEE, 5 W.R. P.C. 121 = 2 M. 
XA. 23 = 1 Suther. 85 = 1 Sar, 159. [R„ 9 B. 

JR.C. 260, 5 B. 68.] 


Hereditary Office— continued. 

(5) —Hereditary Office , Dismissal of claim re¬ 
lating to—Evidence as to descent of office in 
family. —The olaim in the case relateo to an 
office alleged to be hereditary in the plaintiff’s 
family. The Judicial Committee held that, 
admitting the office to exist and admitting it to 
be hereditary, in whioh both parties appeared to 
agree, jet, beoauso there was no evidence what¬ 
ever of the descent of such offioe in tbe family 
of the plaintiff claiming it, his olaim was liable 
to be rejected. BABUN WULLAD Raja KAR- 

TICK v. DAVOOD WULLAD NUNNOO, 6 W.R, 
P.C. 10. 

(6) — Act XI of 1843— Service land — Co-par¬ 
ceners — Bequest. — Held that the interest en¬ 
joyed by one of a body of cc-parceners, in posses¬ 
sion of land attached by way of emolument to 
an hereditary office, cannot be bequeathed to 
one or more of the other co-parceners ; as the 
estate held by eaoh sharer is only a life-interest, 
subject to the right of tbe Collector, under Aot 
XI of 1843, to assign a fit remuneration, from 
the rent and profits, for the maintenance of the 
person appointed to conduct the duties of the 
office. BHIMAPPA v. MARIAPPa, 3 B.H.C.A. 
C. 128. 

(7) —Vadilki in Paielship — Civil Court — 
Jurisdiction of , to entertain, siiit to enforce — 
Revenue Officer to nominate representative .— 
In a suit brought for a declaration of right to 
the vadilJcij or eldership in a family of patels, 
with a view to prove title to the Patilki or to 
the office of Patel. Held that a Civil Court had 
no right to entertain such a claim, in order to 
influence tJbe controlling revenue effioer, who 
had the power, in certain cases, to nominate, 
from among the sharers of a family of heredit¬ 
ary officers, a representative to discharge the 
duties of the hereditary offioe. ABAJI 
S. BHOSLE v. NILOJI BHOSLE, 2 B.H C. 352. 

[ Appr., 2 B. 370 ; D., 7 B.H.C. 72, 11 B.H.C. 
232 ; R., 8 B.H.C. A.C. 35, 2 B. 375, 29 B. 480 
= 7 Bom. L.R. 497,] 

(8) --Alienation of office by mother-in-law to son- 
in-law— Validity . —In this oase a woman alien¬ 
ated a hereditary office in favour cf her son-in¬ 
law, as she herself could not perform tbe cere¬ 
monies and carry out the otherduties of the office. 
Held that the alienation conveyed the rights as 
a manager to the son-io-law, though, as an 
alienation to continue in force beyond the life¬ 
time of the mother-iD law, it may be invalid, 
SUBRAYA KAKRANNAYA v. SUBRAYA PAD" 
YAYA, 8 M.L.T. 325 = 7 Ind, Cas. 715. 

(9) — Estates or emoluments attached to a — 
Transferability —Joshipan in Berar. —When 
estates or emoluments are attached to a here¬ 
ditary office and represent the remuneration to 
be enjoyed by the office-holder for the time 
being in return for bis performance of the duties 
of the office, such estates or emoluments are 
inalienable by any office-holder beyond the 
term of his inoumbenoy in the offioe. When 
he dies or retires from office, the right to 
officiate devolves, as if it were land and the 
estates or emoluments attaohed to the offioe 
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inseparably devolve upon it. An office-holder 
may, of course, transfer his own right, title 
and interest, which is necessarily only an 
estate for the torm of his life ; but all rights 
created by suoh transfer cease and determine 
with his death Even where such a transfer 
is made to a person who happens on the death 
of the transferor to be the heir to the office, 
from and after the date of such death, the 
transferee will hold by right of inheritance and 
not by virtue of the transfer. Hence, where 
estates or emoluments are attached to the 
hereditary office of Joshipan in Berar as re¬ 
muneration for performing the duties thereof, 
they are inseparable from and necessarily 
devolve upon suoh office. Therefore, an office¬ 
holder cannot alienate any part of Buoh estates 
or emoluments for a term beyond his owl 
inoumbency in the offio3. RaJAR^M v. WAMAN, 
5 N.L.R. 18 = 1 Ind, CaB. 244. (6 M. 76, F.) 

Office of village carpenter, whether “heredit¬ 
ary office”— See BOM. ACT III OP 1874, 8. 4, 
21 B. 733. 

See BOM. ACT III OF 1874, s. 25, 22 B. 
344. 

Grant of land conditioned on service—Land 
granted as remuneration in respect of, when 
resumable — See GraNT--ResumptiON OF 
GRANT, 22 B. 422. 

Yajman vritti whether a —Rights of offioiat- 
or— See Hindu Law—General, 13 Bom. L. 
R. 1171. 

See Hindu Law — Inheritance, 5 M.H.C. 
161. 

See Jurisdiction cf Civil Courts, 19 
M. 62 = 5 M.L J. 209. 

See Limitation act, 1908, e. 28, l M. 
343. 

See Mahomedan Law— Kazi, 18 B. 103, 
3 B. 72, 1 B. 633. 

See Possession—adverse possession, 
3 Ind. Gas. 8. 

Dues incidental to—Nature of dues, whether 
moveable or immoveable property under Aot 
XX of 1866— See REGISTRATION ACT, 1908, 
B. 17, 18 B. 92. 

See Succession, 6 M.L.J. 255, 

Dismissal of hereditary trusteee — Effect— 
Right of heirs— See TRUST, 9 M.L.T. 195. 

Hereditary Officers Act, Bombay. 

See Bom. act XI OF 1843. 

See Bom. Act III OF 1874. 

Hereditary Offices (Amending Bom. Act 111 
of 1874.) 

See Bom. act V of 1886. 

Hereditary Right. 

See Declaratory decree, Suit fob- 
endowments, 1 A.L.J. 44, 


Hereditary Right— concluded. 

Suit for declaration of right to office of 
Dbarmakarta of temple and possession of pro¬ 
perty attached to it—Prescription—Hereditary 
right—Right to possession dependent on right 
to office— See LIMITATION ACT, 1908, arts. 
120, 124, 144, 26 M. 113. 

Hereditary Service Yatan. 

See BOM. ACT III OF 1874, 8. 13, 19 B. 250. 

% ^ 4 • . 9 m % 

Hereditary Tenure. 

See Ghatwali Tenure. 

See Service Tenure. 

See Joint Tenancy, 2 P.R. 1867. 57 P.R* 
1868. 

Hereditary Yiliage Offices Act, Madras. 

See Mad. ACT III OF 1895. 

Hermit. 

Trust for religious purposes, what constitutes 
— Succession to property of Hindu religious 
mendicant who is not—or ‘ascetic’ — See HINDU 
Law—inheritance, 3 O.C. 281. 

Hlba. . 

See Mahomedan Law—Gift. 

Fraud upon creditors—Equity and good 
conscience— See DEBTOR AND CREDITOR, 10 
C. 616, P.C. = 11 I.A. 10. 

Hiba-ba shart-ul-ewaz. 

See Mahomedan Law—Gift. 

Hiba-bil-ewaz. 

See Mahomedan Law—Gift. 

Document called “ hiba-bil-ewaz but on 
the face of it a sale-deed—“ Instrument of 
sale”— See LIMITATION ACT, iy08, art, 10, 
12 O.C. 185 = 3 Ind. Cas. 590. 

A copy of Koran is a valid consideration for 

—See Mahomedan Law—Dower, 13 C.W. 
N. 160 = 4 Ind. Cas. 466. 

Hidden Treasure. 

See TREASURE TROVE. 

(1)—S. 8— Reg. V of 1817— Finder of hidden 
treasure—Notification of discovery to Ztllah 
Judge loithin one month—Failure—Effect of 
Reg. V cf 1817. — Under s. 8, Reg. V or 1817, 
the finder of hidden treasure loses his right 
to it if he does not notify his discovery 
to the Zillah Judge within one month. 
Any custom there might have been in respect 
to the ownership of discovered treasure is done 
away with by the enactment of Reg. V 
of 1817. Oma Churn Banerjee v. The 
COLLECTOR OF HOOGLY, 18 W R. 525. 

High Court. 

See High Court, Jurisdiction of. 

(1)— Judgments of High Court. —A judgment 
of the High Court by a majority is binding on 
the Courts subordinate to it, until it is over¬ 
ruled by the High Court itself. VEDANTA V, 
KANNIYAPPA, 9 M. 14, F.B. 
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High Court— continued. 

“ M&iiets of ■procedure—Decisions of vuri- 
ous Hign Courts. —In matters of procedure, it 
is very important that the deoisions of the 
various Benches of the High Court should, if 
possible, be in harmony. AKIKUNNISSA BiBEE 

v. Roop Lad Das, 25 C. 133. 

(3) Decision of one High Court, if binding 
on other High Courts. — Except in oases to 
which the prmoiple of res judicata applies, a 
High Court, although it should give due con¬ 
sideration to the reasons stated by another 
High Court for its decision, is Dot bound to 
follow that decision unless it agrees with it. 

Bhagwan Singh v. Bhagwan Singh, 17 
A. 294 F B., = A.W.N. 1895, 167. 

(4) -— Appellate order of High Court—Inter¬ 
ference — Pr ivy Council. — An order of a High 
Court, being a final decision by way of appeal 
on a question arising in a suit, caouot be 
interfered with except by the Privy Council. 

Nubo Kristo Mookerjee v. Nudiar 
GHand Hattee, 12 W R. 374. 

(5) Power of the—to interfere with the juris¬ 
diction of the lower Court.— Where a Court has 
jurisdiction over a matter, whether it exercises 
it rightly or wrongly, the High Court cannot 
interfere. GODU RAM v. SURAJ Mal, 2 A.L J. 
18 = A.W.N. 1805, 10 = 27 A. 380. 

(6) —Indian High Courts Act, s. 9—Letters 
Patent (Madras', els. 11 and 44 — Ordinary 
original civil jurisdiction cf High Court — 
Power of Indian Legislature to alter limits of — 
S, 539, Civ. Pro. Code , 1882 — Whether confers 
jurisdiction to High Court to try suits relating 
to charities in the JMofussii ,—A suit was insti¬ 
tuted by the Advocate General, on the Original 
Side of the High Court at Madras, for the 
appointment of trustees and for the settlement 
of a scheme for the management of the Rames- 
waram Temple in the Madura District. Held, 
chat the Indian Legislature has the power of 
altering the local limits of the ordinary original 
civil jurisdiction ( vide els. 11 and 44 of the 
Letters Patent), and that the exeroise of such 
power would not be opposed to the provisions 
of 8. 9, Indian High Courts Act, (5 I. A. 178, F.) 
8. 539, Civ. Pro, Code, 1882, does not confer 
on the High C^urt in its original jurisdiction, 
power to entertain suits about charities in the 
Mofussil. (9 M. 253, 17 M. 467, Not F.; 28 A. 
117, Apprj S. 539 does not, in a sufficiently 
dear and unambiguous manner, manifest the 
intention of the Indian Legislature to override 
the limitation imposed by the Letters Patent, 
under the authority of Parliament, on the 
exeroise of original jurisdiction by the High 
Court, beyond the Presidency Towns. The 

advocate-Generad of Madras v a.L.a.r. 

ARUNACHALAM CHETTY, 7 M L.T. 292 = 5 
Ind. Cas. 729 = 20 M.L.J. 387. 

Constitution of Bench—Practice—Division 
Court if empowered to hear references under 
s. 14, Legal Practitioners Aot— See ACT XVIII 
OF 1879, as. 13, 14, 14 C.W.N. 275 = 37 O. 173 
= 5 Ind, Cas. 406, 


High Court— concluded. 

Ghair-mumhin land attached to a well, suit 
for possession of—Chief Court’s power to revise 
findings on facts relating to jurisdiction — 
See PUN. ACT XVI OF 1887, e. 4 (1), 12 P.R. 
1907 = 6 P.L.R. 1908 = 92 P-W.R. 1907. 

When closed— See APPEab TO PRIVY COUK* 

CIIj —P ractice and procedure, 10 C.L.J. 

118 = 3 Ind. Cas. 400,10 C.L.J. 1*0 = 3 Ind. 
Cas. 401. 

See appeal to Privy Council—Practice 
and Procedure, 6 w.R. Mis. 50 . 

See attachment before judgment, 
8 B.H.C. O.C. 29. 

Revisional powers of— See CIV. PRO. CODE, 
1908, s. 20. O. VII, r. 10, s. 115, L.B.R. 1872 
—1892, 487. 

Appeal to Privy Council against decree of, 
dismissing a suit for damages for libel — 
Praotioe cf, to ascertain the appealable value 
withiD the meaning of s 596, Civ. Pro. Code- 

See Civ. Pro. Code, i908, s. no, 9 C.W.N. 
370. 

See CIV. Pro. Code, 1908, O. XXI, rr. 58, 
60, 61, s. 115, 1 L. B.R. 180. 

Tnoompetenoy of Division Benoh to re-open 
questions decided by a single Bench iu the 
order of reference to a Division Bench — See 
Civ. Pro. CODE, 190S, O XXI, r. £0- 150 
P.W.R. 1909. 

Contempt cf th6 authority of the—What 
amounts to— See CONTEMPT OF COURT, 15 
C.L.J. 335. 

Deoree, damages subsequent to—Power of the 
High Court to award damages in respect of con¬ 
tinuing causes of action accruing subsequent to 
a decree — See CONTRACT ACT, 1872, s. 27. 

7 Bom. L.R. 107 = 29 B. 107. 

High Court Judges. 

(1) — Statute 24 and 25, Vic., Chap . 10C ss. 7 
and 1 6--Scope of power created under , to appoint 
acting Judges of High Court — Presumption in 
favour of validity of appointment —The Judge 
referred to in the words “upon the happening 
of a vacancy in the office of any other Judge” 
occurring in s. 7 of the Statute 24 and 25 Vic., 
Chap. 104, signifies only such a Judee as has 
been appointed to his office by Her Majesty, 
and not a person appointed to act as a Judge 
under the latter part of the section. Further, 
the appointment authorized by s. 7 could not 
be made except within a reasonable time after 
the happening of a vaoanoy in the office of the 
Judge, nor, could the power to make such an 
appointment, having been once exercised on a 
vacancy in the office of a Judge, be again exer¬ 
cised in relation to that particular vacancy. 
The appointment in the exercise of such a 
power after the lapse of several years from the 
happening of the vaoanoy, though it would, so 
far as regards the provisions of the statute, be 
invalid as ultra vires, yet, where the person 
appointed has long exercised the functions of_a 
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High Ooorfc Judges— concluded. 

Judge, the appointment is capable ol being 
presumed to have been validly made by the 
exercise of some peculiar power in the Secretary 
of State for India. QUEEN-EMPRESS v. 
GANGA Ram, 16 A. 136, F.B. = A.WN. 1894, 
39. 

High Court, Jurisdiction of. 

l.—B ombay. 
a.—C alcutta. 

3. —Madras. 

4. —N.W.P. 

See Civ. Pro. Code, 1908, ss. 113 to 115, 
O. XLVI, O. XLVII. 

See Jurisdiction. 

See Jurisdiction of Civil Courts. 

See Letters patent. 

See Reference. 

See Review. 

See Revision. 

See Superintendence of High Court. 

-1.—Bombay, 

(1) — Extraordinary jurisdiction of High 
Court. — Distinction betweeu the High Court’s 
extraordinary jurisdiction under oi. 2 of 8 . 5 
of Reg. II of 1827, and its general power of 
superintendence, under 8 . 15 of 8tate. 24 and 
25, Viot. Chap. 104, pointed out, and the ! 
occasion for Uie exercise of the iormer stated. 
The High Court has power, in the exercise of 
its extraordinary jurisdiction, to set aside an 
order made by a Mamlardar under Bombay Act 
V of 1861, as they are Subordinate Civil C urts 
within the meaning of cl, 2, s. 5, Reg. 11 of 1827. 
MAHADAJI GOVIND V. 80NU bin DAVLATA, 

9 B.H.C. 2lB. [F.. 5 B. 137. Ra*. Un. Cr. 
149 ; R.y 10 B.H.C. 479, 4 B. 168, F B., 7 B. 
341, F.B., 13B. 552, COO, 14 B. 371, 27 B. 
357.] 

(2) —Ordinary original civil jurisdiction of 

High Court—Letter* Patent , 1865, cl. XII — 1 

Cause of action— Hundi— Consideration — Usage ! 
of shroffs. — The High Courts can exercise no ! 
ordinary original civil jurisdiction over the 
whole of the territories, of the presidencies to 
whioh they belong, aud there is no presump¬ 
tion in favour of jurisdiction beyond what is ! 
expressly oon f erred by the Letter? Patent, con¬ 
stituting the High Courts. The decisions of the 
English Courts on ss. 18 and 19 of the Common 
Law Procedure Act (15 and 16 Vic., oh. 76), I 
relating rather to matters of procedure than 
jurisdiction, are not so muoh germane to the 
Interpretation of ol. XII of the Letters Patent, 
1865, as the decisions on s. 128 of the English 
Country Courts Act (9 & 10 Vic., ch. 95) whioh 
are direoted to the marking out and limiting 
the jurisdiction of a Court. S^me remarks of * 
Holloivay, J. t in De Souza Coles (3 M.H.C. 
Rep. 413) as to the propositions involved in 
Luckmichand v. Zarawar Mull. 8 Moore I.A. 
291, Dissented from. Where a hundi drawn out 
of Bombay upon a person in Bombay, indorsed 
and delivered, out of Bombayi to one who, out 


High Court , Jurisdiction o/—continued. 

-i.—Bombay— continued . 

of Bombay, indorsed the same and Eent it to a 
person who, in Bombay, received, got, accepted 
and presented it for payment to the drawee, by 
whom, in Bombay, it was dishonoured : Held 
that the dishonour of the hundi by the drawee 
in Bombay, was a material part of the cause 
of aotion by the Bombay holder against the 
first indorser, and consequently, that suoh 
material part of the cause of aotion having 
arisen in Bombay and the holder having 
obtained leave to bring bis suit under ol. 12 of 
the Letters Patent, 1865, the Court bad juris¬ 
diction to entertain the suit. The plaintiff, as 
agent and banker of an Ajmir constituent, 
received a hundi for collection, and on its 
acceptance by the drawee, oredited the Ajmir 
constituent with the amount as of the date 
when the hundi would become payable. Held 
that, as between the plaintiff and the Ajmir 
constituent, the plaintiff upon such oredit in 
account being given, became a holder for 
value. Held , also, that on the hundi being 
dishonoured at due date by the drawee, the 
plaintiff was justified, by the usage of shroffs , 
in treating the Ajmir constituent as still 
entitled to credit for the amount, and himself 
as a holder for value. Held , also, that, as 
between the Ajmir constituent and the first 
indorser (the deieudaut), the giving by the 
Ajmir constituent to the defendant cl anofch9r 
hundi , which was nevor presented in Bombay 
for acceptance or payment, was a consider¬ 
ation for the indorsement by the defendant 
to the Ajmir constitent of the hundi sent 
by the latter to the plaintiff aud sued on by 
him. 8UGANCHAND SHIVDAS v. MULCHAND 
JOHARIMAB, 12 B.H.C. 113. [R., 12 B. 507.] 

(3)— Jurisdiction—Revision — Appeal — Con¬ 
sular Court of Zanzibar—High Court at Bombay 
—Zanzibar Order in Council , 1884, art • 21— 
Civ. Pro . Code. 1882, s. 622.—The High Court 
of Bombay has no power of revision over cases 
tried by the Consular Court at Zinzibar. The 
High Court derives its jurisdiction over the 
Zanzibar Court by art. 21 of the Order in 
Council of 1984, which provides ooly for the 
hearing of appeals from that Court, as if it were 
a District Court, but whioh do9s not provides 
for revision. And a power of revision is not an 
incident of appellate powers, but, on the 
contrary, can only be exercised where there is 
no appeal, and, had it been intended to give 
such power to the High Court it would neces¬ 
sarily have been expressly provided tor, Per 
Jardine , «/. (dissenting) held , that under any 
circumstances the Consular Court at Zanzibar 
is bound to obey a writ issued by the High 
Court for certifying the papers of a civil case. 
And the High Court is competent to exercise 
revieional jurisdiction in civil matters under 
ss. 9 and 10 of the Bombay Civil Courts Aofc, 
XIV of 1869, taken with art. 21 of the Zanzibar 
Order in Counoil of 1884, and s. 622 of the Civ. 
Pro. Code, 1882. KHOJA 8HIVJI v. HASHAM 
GULAM, 20 B. 480. F.B. [ Expl , & D. f 27 
B . 575.] 
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High Court, Jurisdiction of —continued* 

■■ 1.—Bombay— continued. 

(4)— Jurisdiction—Letters Patent , cl. 12.—A 1 
defendant does not M carry on business ” so as to 
come within cl. 12 of the Letters Patent of the i 
High Court of Bombay, and render himself sub¬ 
ject to the ordinary original civil jurisdiction of \ 
that Court, though he may have an agent at ! 
Bombay for certain purposes connected with | 
his business, where that which is the essential , 
ingredient in his business does not take plaoe ! 
within the local limits of the jurisdiction of the 
Court. A retail dealer in European goods 
residing and carrying on business at an up- 
country station is not within the jurisdiction of | 
the High Court of Bombay on the ground that 
he has an agent in Bombay for the purpose of 
purchasing and forwarding goods to be U6ed in 
his trade. EraM.JI KAVASJI MARKER v. 

Hormasji Kavasji Marker, 1 B.H.C. 220. 
[F.,8 B.H.C., O.C. 102; R. t 8 B.H.C.O.C. 
15, 17 B. 662.] 

(5) — Defendant holding appointment in Sind 

—Temporary stay in Bombay — “ Dwell ”— 
Jurisdiction — Letters Patent , cl. 12.—The de¬ 
fendant, an officer in the Bombay Staff Corps, 
holding an appointment in Bind, came to 
Bombay on leave, and remained about ten days. 
During his stay in Bombay he was served with 
a writ of summons on a cause of aotion arising 
in Sind. Held —that the defendant did not 
“ dwell ” within the local limits, so as to give 
the Court jurisdiction under ol. 12 of the Letters 
Patent. KAVASJi FRAMJI v. WALLACE, 1 B. 
H.C. 113. [ Appr. t IS B. 290 ; F.. 9 B.H.C. 

270 ; R. t 3 B. 227, 8 B. 380, 14 B. 541 ] 

(6) —Inference of law—Findings of fact .— 
The High Court can on second appeal inter¬ 
fere with incorrect inferences of law as to the 
legal consequences regarded as following from 
faots found by the lower Court. VENKATESH 

v. Bhavanishaker, 3 Bora. L.R. 174. 

(7) —Matter of legal inference—Power of High 
Court .—The determination of the question 
whether an incapacity to adopt on the part’ of 
a senior widow results from the faots found by \ 
the lower Courts, under the circumstances of a 
particular case, involves matter of legal infer¬ 
ence and is consequently open to inquiry on 
seoond appeal. Laxmibai v. SARASWATIBAI, 

1 Bom. L.R. 420 = 23 B. 789. 

(8 )—Transfer of case , Mamlatdar" s Court — 
Mamlatdar 1 s Courts Act (Bom. Act III of 1876) 
— Mamlatdar .—The High Court has jurisdic¬ 
tion to transfer a suit under the Mamlatdar’e 
Courts Act (Bom. Act III of 1876), from the 
Court of one Mamlatdar to that of another. 
BHAGWANDAS v. JEDU, 4 Bora L.R. 970. 

(9 )—European British subject — Jurisdiction — 
St. 28 and 29. Vic. c. 15— Privilege—Waiver of 
privilege .—Under Statute 28 and 29 Vic,, o. 15 
and Notification 178-J of 23rd September, 1874, 
the High Court of Bombay has jurisdiction to 
decide whether^an accused, an European Bri¬ 
tish subject residinggat the Residency Bazaars, 
Hyderabad (Deooan), is' an European British 


High Court , Jurisdiction of— continued^ 

— 1.— Bombay — continued. 

subject and also to deoide whether the accused 
has waived his privilege to be dealt with as suoh 
and what is the legal effeot of suoh waiver, if 
any. In re GANNON, 5 Bom. L.R. 869. 

(10) —Injunction not to carry on suit — Inter¬ 
locutory application—Letters' Patent , cl. 13— 
Practice and prccedure.— The High Court, on 
its original side, cannot in the course of a suit 
pending before it grant an iojunotion, on an 
interlocutory application, to restrain a party to 
it from oarrying on his buit, which he has 
already instituted in the Presidency Small 
Cause Court; but it may remove the latter 
suit into the High Couro and try the same 

| under c[. 13 of the Letters Patent, 1865. 

JlRAMDAS V ZAMENLAL, 3 Bora. L.R. 201 = 
27 B. 337. 

I 

(11) — Injunction to a person not to proceed 
with his suit in the Small Causes Court at 
Bombay — Jurisdiction. — The High Court of 
Judicature at Bombay has the power to issue 
an injunction against a person fmm proceeding 

i in the Presidency Small Causes Court at Bom¬ 
bay with a suit referring to the same matter to 
which the suit in the High Court relates. 

I UDERAM KESAJI v. HYDERALLY ABDUL 

j Kayum, 10 Bom. L.R, 1141 = 33 B. 469. 

(12) — Receivers , Appointment cf y Original side 

— Interlocutory motion—Receiver . — It is the 
practice on the original side of the Bombay 
High Court, on an interlocutory motion, to 
require before any order for injunction or 
receiver is passed that the plaintiff makes a 
sufficient affirmative case, a strong prima facie 
case, to show that he is entitled to the relief 
which he seeks. SHANKER v. SADASHIV, 7 
Bora. L.R. 923. 

(13) — Summary jurisdiction of High Court 
to enforce solicitor's lien,— The High Court of 
Bombay has a summary jurisdiction over its 
suitors for the purpose of enforcing a solicitor’s 
lien for costs; and in enforcing it the Court 
must be guided by the principles of English 

law. Callianjee v. Raghawjee, 6 Bom. 
L.R. 879 = 30 B. 27. 

(14) — Summary jurisdiction. —There exists a 
summary jurisdiction in the High Court- to 
enforce the solicitor’s lien, but the exercise 
of that jurisdiction is discretionary. In re 

Tyabji & Co., 7 Bom. L.R. 347. 

(15) — Appellate side , First appeal. —An appeal 
lies to the High Court from the decision of a 
First Class Subordinate Judge in a suit tried 

! by him under bis special jurisdiction, where 
the claim was originally Rs. 10,000 although 
owing to subsequent realisation of sums on 
account of the defendants, the plaintiffs gave 
credit to them for the same, and reduced the 
olaim to Rs. 1,786-12-0. The original claim 
having given rise to that jurisdiction, the 
jurisdiction itself continued and could not be 
ousted by the mere fact of the subsequent 
reduction. NANCHAND v§ MUSSA, 6 Bom. L* 
R. 692. 
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(16 )—Appeal from Tribunal of Appeal — 
Jurisdiction—Provincial Legislative Council — 
Acts passed by the Council -Powers of the High 
Court to inquire info their validity -Powers of 
Provincial Legislaure to amend or repeal an 
Act passed by the Supreme Lpoislative Council 
m so far as it affects the Province—City of 
Bombay I+nyroveme t Act {Bom, Act IV of 
1898 )—Tribunal of Ajp^al — Aopeal to High 
Court .—The question wnetber a particular Act 
passed by the Bombay legislature is within the 
scope of their authority 19 a legitimate subject 
of discussion by the H gh Court of Bombay ; 
for the Governor of Bomoay in Council is a 
subordinate legislature, whose authority in the 
way of law-making is subjeot to, and dependent 
upon, the Acts of Parliament from which these 
legislative powers are derived. It is open to a 
provincial legislature to repeal or amend as to 
the Province, au Act passed by the Legislative 
Council of the Governor-General of India : 
such amendment or repeal oan be made to 
affect a particular corporation in a particular 
locality ; it is not essential that it should affect 
the whole of the Province. The Tribunal of 
Appeal constituted by the City of Bombay 
Improvement Act, 1898, is not a Court of 
Justice. Tbo H'gh Court of Bombay has no 
appellate or revisional jurisdiction over the 
decision of the Tribunal of Appeal, except the 
qualified appellate jurisdiction provided by the 
Act itself. HARI v. SECRETARY OF STATE, 
5 Bom. L.R. 431 = 27 B. 424. 

(17) — Second np eal , Appreciation of evidence 
— Jurisdiction, — Au appreciation of evidence 
by the lower appellate Court is binding upon the 
High Court in second appeal ; but, where such 
appreciation is influenced by au erroneous view 
of the plaintiffs oouoe of action as stated in his 
plaint, it i9 open to rhe High Court in second 
appeal to interfere. BALA v. SHIVA. 3 Bom. 

L.R. 83 = 27 B. 271. 

(18) —Burden of vroof—Misplacement of the 
burden. —Where misplacement of the onus has 
been acquiesced in by ibe parties in the Court 
of first instance, or in the lower appellate Court, 
the High Court, would be very reluctant to inter¬ 
fere with the result unless there were reasons to 
Buppose that the error m *y have produced 
error in the decision of the case on the merits. 
GANGADAS v. Dama, 9 Bom. L.R. 177. 

(19) — Misjoinder of causes of action. —Where a 
suit is not objected to on the score of misjoinder 
of oauses of action -at or before the settlement 
of issues in the Court of first instance, under 
s. 53 (6) (iii) of the C»v. Pro. Code, it is not 
permissible to dismiss the suit on that ground 
in second appeal. BANNA v GANAPA, 3 Bom. 
L.R. 183. 

(20) —Discovery of fresh evidence — With¬ 
drawal of appeal — Btview petition. — Where a 
party on comiug to the High Court on second 
appeal discovers that there 13 evidence which 
ought to have been placed before the lower 
Oourts, the practice is to allow the second appeal 
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to be withdrawn in order that a review petition 
may be presented to the lower appellate Court. 

Ramchandra v. Krishnaji, a Bom. L.R. 81B 

= 28 B V 

(21) — Findings of fact. —The High Court can¬ 
not accept a finding of fact arrived at without 
an application of sound principles to fcbe con¬ 
sideration of evidence, as binding upon it. 
Sharifa V. MUNE KHAN, 3 Bom. L.R. 167 
= 25 B. 574. 

(22) — Findings of fact—Jurisdiction .—Find¬ 
ings of fact arrived at by the lower Courts are 
binding upon the High Court in second appeal 
but when the lower Courts attach erroneous 
legal inferences to findings of pure facts, they 
are opeu to correction in second appeal. 

Rajaram V. Nanchand, 5 Bom. L.R. 225. 

(23) — Original side — Decree in instalments — 
Power to grant instalments in decree. —Under 
8. 210 of the Oiv. Pro. Code, 1882, the High 
Court has the power to maKe its money decrees 
payable by instalments. POMA v. GILLESPIE, 
9 Bom. L.R. 143 = 31 B. 348. 

(24) —j Erroneous findings of fact—Second 
appeal. —The High Court has generally no 
jurisdiction to entertain seoond appeals on the 
ground of erroneous findings of fact however 
gross or inexcusable the error would seem to 
be ; but it will interfere in those cases when it 
is clear that the lower appellate Court has 
completely failed to appreciate the points 
which justly weighed with the Court of first 
instance. AMRITA v. DADA, 4 Bom. L.R. 822. 

(25) — Inferences from facts found. —The High 
Court in second appeal is bound by the finding 
of facts arrived at by the lower appellate Court* ; 
yet it i3 open to the High Court to consider the 
propriety of the inference drawn by the lower 
appellate Court from the facts. G4NESH v. 
Vtthal, 6 Bora. L.R. 312. 

(26) — Question of fact—Second appeal. —The 
sufficiency or insufficiency of accommodation 
for residence to a Hindu widow is a question of 
fact determinable by the exigencies of each 
case, and fcbe High Court in second appeal will 
not disturb the conclusions arrived at by the 
Courts below. KlSANDAS v. RANGUBAI, 9 
Bora. L.R. 382. 

(27) — Guardian. Power to appoint. —The High 
Court has, under its general jurisdiction, and 
apart from the Guardians and Wards Aot, 1890, 
power to appoint a guardian of the property of 
a minor who is a member of a joint Hindu 
family and where the minor’s property is an 
undivided share in the family prooerty. In re 
MANILAL, 3 Bom. L.R. 411 = 23 B. 353. 

(28) —Leave to appeal to Privy Council — 
Question of jurisdiction raised in interlocutory 
order can be taken in appeal to the Privy 
Council •—Leave to appeal to the Privy Council 
oan be given where the order appealed from 
transferring a oase from one Court to another is 
interlocutory, and raises a question of jurisdic¬ 
tion. Municipal Officer, Aden v. abdul 
KAREEM, 6 Bom. L.R. 83 = 28 B. 292. 
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(29) — Jurisdiction — Practice—Suit cognizable 
by Small Causes Court brought in High Court — 
Non-joinder •— Contract of sale maae subject to 
rults of Rice Merchants Association—Rule 
ousting jurisdiction of Court of Laic—Rule 
providing for fixing vaida rate of goods for 
purpose of ascertaining differences incase of non- 
fulfilment of contract — Suit by buyer for dama¬ 
ges for non-delivery—Plea that no damages re¬ 
coverable having regard to the rate fixed — Allega¬ 
tion by plaintiff that rate fixed was not binding 
inasmuch as the rules were not observed — Con¬ 
struction of rule — Piincipal and Agent — 
Agent's power to bind his principal to arbitration 
— Indian Contract Act (IX of 1872), s. 93 — 
Sale — Tender .— The Bombay United Rice Mer¬ 
chants Association was a commercial body ot 
which most cf the principal rice merchants in 
Bombay were members. Its rules were printed 
and circulated and they prescribed a certain 
form of contraot which was very generally used 
in Bombay. By these rules a Sub-Committee 
was nominated to decide all disputes which may 
arise as to contracts and do all other business 
relating to contracts. It, was also provided that 
the “ exclusive authority ” to decide all such dis¬ 
putes should be the said Sub-Committee and the 
Association, and that no party should be at 
liberty to go to Court with respect to any matter 
connected with such contracts except to enforce 
the decision of the Sub-Committee and the 
Association. It was fun her provided that the 
Sub-Committee should keep a record of the daily 
rates and, on the last day of the vaida , should 
fix the vaida rate ( i.e ., the market rate of 
the day), on the basis of which differences 
should be calculated which beoame payable in 
oases in which contracts were not carried out. 
The plaintiffs who were rice merchants in 
Rangoon were not members of the Association, 
but they employed agents in Bombay, who 
were members, to purchase rice for them and 
on the 24th November, 1906, these agents 
bought from the defendants 1,340 bags of rice 
at Rs. 9 per bag d liverable at the vaida of 
Magsbir Sud, 1963 (i.e. f from the 19th N ovem- 
ber, 1906, to 30th November, 1906.) The con¬ 
tract which was in the printed ferm framed 
under the rules as above m- ntiooed contained 
the following clause : “ This contraot is made 

subject to the rules of the Bombay United Rice 
Merchants Association. Each party is bound 
to act in aocordarce with the same.*’ For 
delivery at this vaida a large number of tbe 
members of the Association had made contracts 
of sale. The plaint iffs and a few others were 
purchasers and they were apprehensive that, in 
setting tbe vaida rate, the interests of tbe 
buyers would be disregarded in favour of those 
of the sellers. They accordingly wrote to the 
President of the Association, oalling upon him 
to see that no interested person was allowed to 
act on the Sub-Committee for fixing the vaida 
rate. In accordance with the practice, a 
general meeting of the Association was held on 
the 30th November, 1906, at which after dia- 
cussion a special Bub-Committee was appointed 


to fix the rate, consisting only of three persons' 
one of whom was not a member of the standing 
Sub-Committee, and another of whom had large 
oontraofcs of sale due at this vaida. This Sub- 
Commttee fixed the rate at Rs. 8-11-0 per bag. 

j The plaintiffs alleged that it should havo been 
fixed at Rs. 9-2-0 or Rs. 9-4-0 per bag whioh 
was the real market rate of the day ; that the 
rate fixed was dishonestly fixed in the interest 
of sellers : that the Sub-Committee was not 
constituted according to the rules, two members 
of it being ineligible, one because he did not 
belong to the standing Sub-Committee, and the 
other because he was interested in fixing a low 
rate, and they contended that for these reasons, 
inter alia , tbey were not bound by tbe rate 
fixed. They had duly demanded delivery of 
the rice contracted tor, and the defendants 
failed to give delivery and the plaintiffs now 
sued for the difference between the contraot 
price (Rs. 9) and tbe market price on the 30th 
November, 1906 The sum olaimed as dama- 

1 ges was less than Rs. 1,000. The defendants 

1 pleaded : — (1) That, having regard to s. 15 
of the Civ. Pro. Code (XIV of 1882) and 
9. 18 of the Presidency Small Cause Courts 
Act (XV of 1882), the suit was not maintainable 
in the High Court. (2) That certain alleged 
partners of the plaintiffs not being parties to 
the suit, it should be dismissed for nen-joinder. 

(3) That, having regard id the rules, of the 
Association which provided a remedy in case 
of disputes among its members and forbade 

! their going to law, the plaintiffs were preoluded 
from suing at law, at all events, until th^y had 
exhausted tbe remedies provided by tbe rules. 

(4) That the plaintiffs were bound by the 

vaida rate fixed by tbe Bub-Committee appoint¬ 
ed by tbe Association. Held , (1) That the 

High Court has jurisdiction and that the suit 
should proceed, subject to the previsions as to 
costs, contained in s. 22 of the Presidency 
Small Cause Courts Aot (XV of 1882). (2) 

That the alleged partnership was proved but 
nevertheless the suit could not be dismiss¬ 
ed for non-joinder. (3) That the plaintiffs 
were entitled to sue at law, notwithstanding 

1 tbe provisions contained in the rules of the 
association requiring all disputes to be submit- 

I ted for decision to the Association aDd restrict¬ 
ing the right of members to sue each other. (4) 
That., at Ihe meeting of the Association held on 
the 30tb November, 1906, tbe plaintiffs (through 
their agrnls) had consented to tbe appemtment 
of a 8ub-Coramiltee of three {krsoi s >o fix the 
vaida rate, and that they were therefore 
bound by tbe rate then fixed. Any stipulation 
that the award of an arbitrator shall be accept¬ 
ed as final, restricts tbe rights of contracting 
parties to invoke tbe aid of the ordinary Courts 
and to tbafc extent is void. The effect of s. 28 
of the Indian Contraot Aot (IX of 1872), s. 21 
of the Speoifio Relief Act (I of 18*7;, read 
with the related sections of the Indian Arbitra¬ 
tion Aot (IX of 1699), and of the Civil Procedure 
Code dealing with arbitration, ip, that a person 
may not oontraot himself out of his right to 
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have recourse to Courts of law, but that, in 
the event of any party having made a lawful 
agreement to refer a matter of difference to 
arbitration as a condition precedent to going 
to law about it, the Courts will recognise the 
agreement and give effect to it by staying 
proceedings in the Courts. MULJI Taj SINGH 
v. Ransi Devraj, 11 Bora. L R. 273 = 34 B. 
13 = 3 Ind. Cas, 837. 

(30) — Decision by Small Cause Court — Appli- 

re-hearing Act XV 
i use Courts ), 
38 of Act XV of 1882 

i, the High 
application for a re- 


cation to High Court for i 
of 1882 ( Presidency Small Ca 

8. 38, — Under s 
(Presidency 8mali Cause Courts) 

Court cannot grant an i 
hearing of a case decided by the Court of Small 
Causes, when the High Court feels that the 
evidence is doubtful, without forming any 
opinion as to whether the conclusion arrived at 
by the Small Cause Court is a wrong one. The 
forming of such an opinion by the High Court 
is a condition precedent io the grant of such 
application, and, further, it must be a distinct 
opinion and not merely what is termed the 
inclination of opinion. HASSANBHOY VlSRAM 

v. The British India steam Navigation 
Company, Limited, 12 B, 579. 

(31) High Court , Rev'.sional jurisdiction of 

Civ. Pro. Code , s. 622 —Extraordinary civil 
jurisdiction—Reg. II of 1827, s. 5— Letters 
Patent . s. 15.—The auestinn Inr fha 


revenue -By the Charter of Justice of the 23rd 

of December, 1823, establishing the Supreme 
Court at Bombay, that Court was prohibited 
(in like manner as the Supreme Court at 
Calcutta under the 21st Geo. HI., c. 70, s. 6) 
from entertaining any jurisdiction in any matter 
concerning the revenue, under the management 
of the Governor and Council, or any act done 
in the collection thereof. In an action of 
trespass brought against the Collector cf 
revenoe at Bombay, for distraining for arrears 
of Government “ quit-rent,” the defendant 
pleaded 4 not guilty ” only. The Supreme 
Court at Bombay held, that the ** quit-rent ” 
was not “ revenue ” within the meaning of the 
Charter, and that the aot complained of was 
not warranted by the usage of tho oouotry and 
the Company’s Regulations, and that the 
Court had jurisdiction to entertain the action ; 
and found for the plaintiffs. Held y reversing 
suoh finding and judgment,—first, that the 

quit-rent ” was part of the “ revenue n of the 
East India Company at Bombay ; and seoondly, 
that, it being a matter concerning the revenue, 
aud the collection thereof, the Supreme Court 
had uo jurisdiction, and that tho Court being 
excluded by the Charter from any matter 
concerning the revenue, the plea of “not guilty'* 
was sufficient, and that the Judge ought, at 
the trial, to have directed a non-iuic or a 
verdict to be entered for the dotendants. 
Spooner v. Jcddow, 4 M.I.A. 353. 

See ACT XV OF 1865, 13 B. 302. 

Jurisdiction—Marriage out of British India— 
Validity—Quit for dissolution — See ACT XV 
OF 1865, S3. 3, 26, 30. 63, 16 B. 136. 

Cases to which English Law is applicable— 
Construction of—Extent of applicability of Act 
to Hindu trusts—Equitable jurisdiction of High 

Court Sec ACT XXVII OF 1866, s. 3, 5 B, 
154. 
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Aden Court, Civil—Power of the High Court 
to transfer a civil case from the resident’s 
Court at Aden to itself— See BOM. ACT II OF 
1864, 5 Bom. L.R. 562 = 27 B. 575. 

Resident’sCourb at Aden—Revisionary powers 
of Bombay High Court— See BOM. ACT II OF 
1864, ss. 8, 15, 12 Bom, L.R. 149 = 34 B. 267. 

See appellate Court -Miscellaneous, 

6 B. 304. 

To interfere in second appeal—New case set 
up by lower appellate Court—Finding of fact 
unsupported by evidence — See CIV, PRO. CODE, 
1908, s. 100, 29 B. 1, P.C. 

Jurisdiction of High Courts to commit for 
contempt—Civ. Pro. Code, ss. 136, 591—Order 
of committal for contempt, appeal lies from, 
under s- 15 of Letters Patent, 1865— See CON¬ 
TEMPT OF COURT, 7 B. 5. 

See CONTEMPT OF COURT, 7 B. 1. 

Sec Governor of Bombay in council, 

8 B. 264. 

Application for appointment as guardian ol 
minor children—One of the minors resident in 
England—High Court’s iurisdiction--See GUAR¬ 
DIAN — APPOINTMENT OF GUARDIANS, 21 

B. 137. 

Power of High Court to order sale of mort¬ 
gaged land beyond jurisdiction of limits— See 

Jurisdiction—suits for land, 14 B. 353. 

Disciplinary jurisdiction of High Court— 
Nature of inquiry under—Proof of professional 
misoonduot of pleader — See LEGAL PRACTI¬ 
TIONERS—PLEADER. 11 Bom. L.R. 1150 = 4 
Ind. Cas. 266 = 10 Cr. L.J. 526. 


High Court, Jurisdiction of — continued, 
-2.—Calcutta — continued. 

(2) -Act XXII1 of 1861, ss. 11,12, 35— Act 
VIII of 1859, s. 364 —Execution of decree — 
Sale — Appeal — Revision — Powers of High Court 
—24 & 25 Viet . c. 104, s. 15. —The High Court 
has no power to interfere with the order of a 
lower Court setting aside a sale of moveable 
property in execution of decree, even though 
the lower Court has thereby acted wholly 
without jurisdiction, and done injury to a bona 
fide purchaser. In Ike matter ol the petition of 
T. DACOSTA, B L.R. Sup. Yol. 432. 

(3) — Act XXIII of 1861, s. 35— Act Xof 1859 
s. 108 —Subordinate Cou) t — Sale by Deputy 
Collector — Appeal. — Where a Collector, in 
appeal, affirmed an order of a Deputy Collector 
for the sale of an under-tenure in execution of 
a decree for rent, but afterwards on a review 
of judgment, set aside bis former order a9 made 
without jurisdiction. Held that the High 
Court had no power under s. 35, Act XX11I of 
1861, to interfere with the order of the Deputy 
Collector whioh was final, and that, even if the 
Collector had not sec aside his former order, 
the mere circumstance of his having by mistake 
assumed jurisdiction, to interfere with the 
order for want of jtirisiiction on appeal would 
not make it right for the High Court, in setting 
aside the Collector’s order for want of jurisdic¬ 
tion, to interfere with the order of the Deputy 
Collector which the law intended to be final, 
and with whioh the Hieb Cou r t, but for the 
mistake of the Collector, could not have inter¬ 
fered. Quaere: —Whether the Collector is a 
Court subordinate to the High Court within 
the meaning of s. 35, Act XXIII of 1861 ? In 
the matter of the pe.iition of DOCOWRI KAZI, B. 

L.R. Sup. Yol. 517 = 6 W.R. Act X, Rul. 53. 


Mortgage—Suit by mortgagee — Appointment 
of receiver on application by mortgagee— High 
Court, powers of, with regard to appointing re¬ 
ceivers— See Receiver, 14 B. 431. 

See Sequestration, 8 B H.C.O C. 236. 

-2.—Calcutta. 

(1 )—Jurisdiction — Perjury or forgery in 
Civil Court—Power of High Court—Stay of 
criminal proceedings—Grim Pro. Code , 1861 
(Act XXV of 1861), s. 171.—If, in the course of 
hearing a suit, a Civil Court commits a party to 
the Buit for trial on a charge of perjury or 
forgery, or directs that the case bo made over 
to a Magistrate for investigation of such charge, 
the High Court, in the exercise either of civil 
or oriminai jurisdiction, cannot, in the event of 
a regular or special appeal being lodged against 
the deoision of the lower Court, interfere to 
Btay the criminal proceedings until the appeal 
shall have been heard and determined. In 
the matter of the petition of RAMPRASAD 
HAZBA, B.LiR. Sup. Yol. 426 = 3 W.R. Mis. 
24. [F., 6 G. 308, 23 O 610 ; Appr. t 1 A. 17 ; 

Cons.. 34 C. 848 = 11 C.W.N. 712 = 6 C.L J. 
531 ; ZX, 31 M. 510 = 4 M.L.T. 386=18 M.L.J. 
466 = 8 Cr. L.J. 39C.] 


(41 — Act XXlll of 1861, s. 35— Power of 
Ugh Court to interfere. —The true construction 
t s. 35 of Act XXIII of 1861 is that the High 
Jourt may oall for the record in any case in 
ffiich a Subordinate Court exercises a jurisdic- 
ion when it has none, or exceeds it when it has 
urisdiotion. Where a Court exceeds its juri6- 
iction, the High Court may set aside that part 
f the order which is in excess of jurisdiction. 
Vhere the decision of the Subordinate Court is 
aade on appeal in a case in which it has no 
ppellate jurisdiction, the proper order is to &et 
side the decision altogether. Where an appeal 
3 heard by a Subordinate Court, which has no 
urisdiction to hear it when it ought to b0 
eard by another Subordinate Court whioh 
as jurisdiction to hear it, the High Court 
aay set aside the deoision of the Court which 
ad no jurisdiction, and may, if they think it 
ight, refer the case to the Court which bad 
urisdiction, even if it be too late to prefer a 
resh appeal to that Court. In the 
he petition of SUBJAN OSTAGAR. 
up. Yol. 531 = 6 W R. Mis. 77 iB.. B ; r J Q R 1 * 
,up. Vol. 985 = 9 W.R. 402, 6 W.R. Mis. U9.J 

(5) — Revenue-matters — Mandamus 
'iction of High Court— Bengal Act X of lbfcy. 
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a. 9 # as amended by Bengal Act III of 1873.— 
S. 9 of Aot XI of 1859, as amended by Bengal 
Act III of 1873, runs as follows ;—“Whenever 
a license (for tbe retail sale of liquors) shall be 
granted under this Act, the Colleotor shall be 
authorised to demand, in consideration of the 
privilege granted, such fee or tax or duty, as 
may from time to time, be fixed with the sanc¬ 
tion of the Board of Revenue, or a fee, tax or 
duty adjusted or regulated in Euoh manner and 
in accordance with such rules as the Board of 
Revenue may prescribe. The Board of Reve¬ 
nue put up the liquor licenses for a certain year 
to publio competition without issuing the rules 
prescribing the fee payable for licenses. Held 
that the matter wholly related to Revenue and 
the High Court had no jurisdiction to issue a 
mandamus o impelling tbe Board of Revenue to 
issue ruies prescribing the fee payable for licen¬ 
ses. In ihe matter of AUTHUR CHUNDRA 

Shaw, 11 B.L.R. 250. 

(6)— Jurisdiction—High Court — Equitable 
mortgagor—Joint mortgagors—Property partly 
within local limits of jurisdiction—Deposit of 

deed—Otie joint m'r.gagor not party to deed — 
Jurisdiction not affected' Transfer of Property 
Act , 1881, s. 59.— Where certain documents 
were pledged, by way of. equitable mortgage, by 
the authority of all the mortgagors, as security 
for the re-payment of a debt which they jointly 
incurred, and where part of the property so 
made security for the re-payment of the joint 
debt was within the local limits of the jurisdio 
tion of the High Court. Held , that the mere 
fact that one of the joint mortgagors was not 
a party to the deed which was deposited as 
seourity will not affect the jurisdiction of 
the High Court on tho mortgage which all 
the defendants joined in making in favour 
of the plaintifi^. MATIGARA COAL CO , LTD. 
v. SHARGERS, LTD., 28 C. 824. 

(7) — Jurisdiction — Receiver — Appointment — 
Property outside jurisdiction — Qiuxre .—Whe¬ 
ther the High Court at Caloutta can appoint a 
reoeiver for property which is within the juris¬ 
diction of tho Bombay High Court? HADJEE 

Ismail Hadjee Hubbeeb v. Hadjee Maho¬ 
med HADJEE JOOSUB AND ROHIMABYE 

Hadjee Mahomed Hadjee Joosub, 13 B. 

L.R, 91 = 21 W R. 303. 

(8) —Powers of High Court over Municipali¬ 
ties. —The legislature have deliberately with¬ 
drawn from the Courts in this country that 
power, which is possessed by the Courts of 
jus lice at home to oomoel Municipal Corpora¬ 
tions to do their duty and to restrain them 
from doing that which it is not in their pro¬ 
vince to do, — a power which has been reserved 
to the High Court in its ordinary original juris 
diotion with respeot to the Presidency Town 
but which has been withheld in respeot of any 
of tho Municipalities in the mofuBsil. MORAN 

v. Chairman of Motihari Municipality, 
17 C. 329, [Cons. 21 A 348 = A.W,N. 1899, 
97.] 
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(9) — Jurisdiction of the High Court , Appel¬ 
late side , to execute decrees — Civ. Pro . Code y 
(of 1877), s. 64y.—The circumstance of the 
High Court, in its appellate side, not executing 
its own decrees generally, does not affect the 
vitality of its jurisdiction in this respect ; so 
that it oould not be classed, under s. 649 of 
tbe Civ. Pro. Code, among Courts that have 
ceased to have jurisdiction to execute decrees. 

Hurro Pershad Roy Cbowdhry v. Bhu- 
PENDRO Narain Dutt, 6 C. 201 = 7 C.L.R. 
79. 

(10 ) — Santhal Pargannahs — Suits above 
Rs . 1,000 -Appeal to Hiqh Court. — An appeal 
lies to the High Court in all civil suits of over 
Re. 1 000 in value. SURBOJIT ROY v GANESH 
Prosad Misser, 10 C. 761. [Commented up¬ 
on , 18 C. 133.] 

(11 —Jurisdiction of the High Court in 
Somhal Pergannas. — Tho High Court has no 
jurisdiction to entertain appeals in civil suits 
triad in tbe Sonthal Perganoas. SURDHAREE 

Lall v. Mansoor ally Khan, 3 C. 298. 

<li) — Perofr cf the Supreme Council — Juris¬ 
diction of the High Court. —Tne power of the 
Supreme Legislative authority of Iudia to re¬ 
move any place or territory from the jurisdic¬ 
tion of the High Court is expressly authorised 
and contemplated by the Statutes and Letters 
Patent which affect the constitution and juris¬ 
diction of the High Court. SOONDERJEE 
NANJEE v. MAYLON, 26 C. 874 = 3 C.W.N, 
564. (4 C. 172 = 5 I.A. 178, R.i 

(13) —Writ of fieri facias— Jurisdiction — Suit 
begun in Supreme Court — St. 24 and 25, Vic . 
c. 104, s. 12. — In an ordinary suit commenced 
in the High Court, a writ of fieri facias oould 
not issue except within the limits of the 
Court’s original jurisdiction ; but in a suit 
originally commenced in the Supreme Court, 
the High Court had power, under 24 and 25 
Vic. o. 104, s. 12, to issue a fieri facias be¬ 
yond the limits of its original jurisdiction, and 
to sell under it property situated there. 

Monomotho Nath Day v. Greender 

CHUNDER GHOSE, 24 W R. 366.’ 

(14) — Necessitous judgment-debtor , Relief of 
— High Court , Interference oj—Attachment of 
salary — Small Causes Court. —There is no law 
authorizing tho High Court to interfere for the 
relief of a necessitous judgment debtor whose 
salary ha3 been attached in execution of a 
decree of a Small Omse Court. A. HARRIS v, 
R. Britain, 13 W.R. 534. 

(15) — Jurisdiction—High Court—Injunction 
—Restraining person not resident within its 
jurisdiction from proceeding with suit in a 
Court outside jurisdiction—Absence of power to 
issue. —Tbe High Court has no jurisdiction to 
issue an injunction against a person, who, 
though possessed of property within its juris¬ 
diction, does not reside within such jurisdic¬ 
tion, restraining him from proceeding with a 
suit instituted by him in a Court situate 
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beyond the local limits of its jurisdiction. 

Jumna Das v. Harcharan Dass, 38 C. 403 
= 16 C.W.H. 4 = 11 Ind. Cas. 416. (36 C. 233, 

F. ; 34 C. 101, Not. F.) 

(16) —Testamentary jurisdiction of Supreme 
Court and High Court , how originated .— 
Testamentary jurisdiction was first given to 
the Supreme Court by tbeir original charters as 
a branch of ecclesiastical jurisdiction. In its 
progress of development the ecclesiastical origin 
of such jurisdiction has been completely dis¬ 
carded, and the legislature ha6gradually evolved 
an independent system of its own, largely 
suggested, no doubt, by English law, but also 
differing much from that law, and purporting 
to be a self-contained system. Even in the 
case of High Courts, the testamentary jurisdic¬ 
tion which the charters purport to oonfer upon 
them is not given as a branch of ecclesiastical 
jurisdiction, and is not made dependent upon 
the law administered by English Courts. 
MlRZA KURRATULAIN v. NAWAB Nuzhat- 
UD-DOWLA, 7 Bom. L R. 876 = 9 C.W.N. 938 
= 1 C.L J. 694, P.C, = 33 C. 116 = 15 M L.J. 
336 = 2 A.L J. 758 = 32 I.A. 244 = 8 Sar. 839. 

(17) — Jurisdiction of the Bench talcing cases of 
Presidency G>ovp ever S. C. Court at Calcutta. 
—The Bench taking cases of the Presidency 
Group has no jurisdiction over the Presy. 8. C. 
Court at Calcutta, and cannot set aside the 
decree of the latter Court. SAMSHER MDNDUL 

v. Ganendra Narain MlTTER, 29 C 498. 
(23 C.W.N. 247, D.\ 11 B. 261, 24 C. 455, F.) 
[Expl. t 30 C. 588 = 7 C.W N. 547.] 

(18) — Jurisdiction cf High Court Criminial 
Bench to question validity of order , when 
remedy available from Civil Court —Proceedings 
under Ch. XIl t Crivi. Pro . Code—Order 
re-management of property attached , wider 
s. 146— Ss. 145, 146. 435, Crim. Pro. Code. — 
It is not desirable that a Criminal Bench of 
the High Court should consider the propriety 
or legality cf an order, when a remedy can be 
easily obtained from a Civil Court. 8. 485 
places proceedings under Ch. XII beyond the 
powers of the High Court in revision, leaving 
the parties to their remedies in the Civil Court. 
The High Court can, however, under the powers 
conferred by the Charter Act, take cognizance 
of such matters, if it is shown that the pro¬ 
ceedings are without jurisdiction. Where a 
subordinate Magistrate passed an order attach¬ 
ing certain lauds under s 14G, Crim. Pro. Code, 
and, in the management of this property, 
granted a lease, and the District Magistrate 
cancelled suoh lease, held, that the High Court 
could not interfere with an order relating to 
the management of property under attachment 
by reason of an order under s. 146, and that, if 
anything was done during the attachment, to 
which a party to the proceedings had any 
objection, he should have recourse to the Civil 
Court, which would deal with the whole 
question and remedy anything done likely to 
injure the party who might ultimately succeed 


High Court , Jurisdiction of— continued. 
- 2. — Calcutta — continued . 

in obtaining possession of the property, LOKE- 

nath 8hah Chowdhury v. Nedu Biswas, 
29 C. 382 = 6 C.W.N. 469. [I?., 17 O.P.L.R. 

133.] 

(19) — High Court , Power of—Cl. 12, Letters 
Patent , 1865, ss. 11, 17, Civ Pro. Code , 1882 
(ss. 9 <1* 20, new Code) — Suit to set aside decree 
of mofussil Courts on ground of fraud. —The 
jurisdiction of the High Courts in India is the 
creation of the Letters Patent and the Civ Pro. 
Code, the Original Side of the High Court is a 
Court within the meaning of s.l 1, Civ.Pro.Cods, 
1882. The Original 8ide cf the High Court under 
cl. 12, Letters Patent under ss. 11, 17, Civ. 
Pro. Code, 1882, has jurisdiction to entertain a 
suit to set aside a decree of a Mofussil Court (of 

; concurrent jurisdiction), on the ground of fraud, 
where the oause of action has arisen either 
wholly cr in oase the leave of the Court has 
been first obtained by fraud, in part, within 
the local limits of its (ordinary Original Civil 
Jurisdiction). NlSTARINI DASSI v. NUNDO 
Lae Bose, 30 C. 369 = 7 C.W N. 353. Bandon 
v. Bechler , (1835) 3 Cl. and Fin. 479 ; Allen v. 
Macpherson, (1841) 1 H L.C. 191 , Queen v. 
Saddler's Cc., (1863) 10 H.L.C. 404 ; Lloxon v. 
Payne , (1873) L.R. 8 Ch. App, 861, R.) (3 B.L. 
R. O.C., 85, 27 C. 11. R.) [ Afflr ., 33 C. 180, 

P.C.=9 C W.N 961=2 C.L J. 189 = 7 Bom. 
L.R. 887 = 15 M L.J. 331, 32 I.A. 193; Eel. 
on, 11 C.W.N. 489 = 6 C.L.J. 404, 11 C.W.N. 
579, 1 8.L.R. 160.] 

(20) — Mahomedan law — Wakf property , 

Dealings with. — The High Court has jurisdiction 
under Mahomedan law to authorise dealings 
with waltf property. In the matter of 
WOOZATUNNESSA BlBEE, 36 C. 21 = 1 Ind, 
Cas. 512. (3 C.W.N. 158, F .) 

(21) — On the original side to entertain suit 
for damages for breach of agreement where 
document was executed, parties resided and 
property affected was i in mofussil. —The plain¬ 
tiff sued the defendant as administrator 
penden'e lite of a certain estate. Tbo owner of 
the estate bad entered into an agreement with 
the plaintiff, undertaking to furnish him with 
funds to enable him to prosecute certain appeale 
then pending in the High Court of Calcutta in 
consideration of the plaintiff’s selling him the 
subject-matter of the appeal whioh was situate 
in Gaya. The present suit was for damages 
for breach of the abovesaid agreemeut. It was 
contended on behalf of the defendant that the 
High Court, on the Original Side, had no 
jurisdiction to try the suit inasmuch as the 
agreements on which the suit was based were 
made by parties, who retided outside the juris¬ 
diction and who did not contemplete anything 
whioh necessarily had to be performed within 
the jurisdiction and the agreements related to 
property whioh was outside the jurisdiction. 
Held, the dooumets were executed, the parties 
resided and the property afficted by them was 
in the Moffusil. The looking after and manag¬ 
ing the appeals was not necessarily to be done 
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in Calcutta, It was not necessary that the 
instruotlOQB should be given or cost be paid 
within the jurisdiction of the High Court. 
Consequently, tbe High Court had no juris¬ 
diction to entertain the suit. UMA Shankar 
Prosad v. Dwarka. Nath Mitter, 1 C.L.J. 
219 . 

♦ 

(22) — Letters Patent (Calcutta), 1865, cl. 12, 
8uit for land, what is a—Lessor in possession 
during the absence of lessee—Suit by lessee for 
rents and mesne profits. —T took a lease from P 
of a house situate outside the ordinary original 
civil jurisdiction of the High Court for a period of 
15 years. Before the expiry of the period, T 
was sentenced for a iterm of imprisonment and 1 
he vaoated the premises of which P, tbe lessor, 
took over possession. T, the lessee, brought a 
suit in the Calcutta High Court against P, for 
the reoovery of rents and mesne profits realised 
from the premises pending the termination of 
the lease, on tbe ground that P, the lessor, was 
his trustee during his absence in respect of the 
said rents aud pcofits. Held that, as what the 
plaintiff is seeking to do iB to do something which 
will directly affect the property, viz., to obtain 
possession of it by receipt of reut, this is a suit 
for land outside the jurisdiction of the High 
Court and cannot be entertained. EBRAHIM 

Ismail timol v. Provas chander Mit¬ 
ter, 36 C 59 = 1 Ind. Cas. 472. (1 C. 249, 2 

C. 445. 29 C. 315, F. ; 26 C. 204 = 2 C.W.N. 
718. D.) 

(23) —High Court—Jurisdiction over Sambal- 
pur District — Extension of High Court's 
jurisdiction to place not within jurisdiction of 
any High Court, if ultra vires — Interpretation 
of Statute—Reference to repealed Statute —26 
and 29 Vic., c. 15, s. 3. — Under s. 3 of 28 and 
29 Via., o. 15, the Governor-General in Council 
can extend the jurisdiction of a High Court or 
any portion of its jurisdiction to a place not 
originally within tbe jurisdiction of any High 
Court. The proclamation whereby the Caloutta 
High Court was authorised to exercise jurisdic¬ 
tion over the Sambalpur District, when it was 
transferred from th3 Central Provinces to 
Bengal, was not ultra vires. The repealed 
provisions of ss. 18, 24 and 25 Vic., o. 105, 
were referred to as throwing light on the 
construction of s. 3 of 28 and 29 Vic., o. 15. 
Construction of Statutes by reference t.o repealed 
Statutes when permissible discussed by Alooker- 

jee. <7, Baleswar Baqarati v. Bhaqarathi 
DAS. 12 C.W.N. 657 = 35 C. 701=7 C.L.J. 563. 

(24) — Re-trial — Settino aside order of dis¬ 
charge Presidency Magistrate — Crim. Pro. i 
Code (Act V of 1898), ss. 243, 437, 439— 
Charter Act (24 and 25, Vic., c. 104 s. 15.) — 
Tbe High Court has full power uuder the 
Crim. Pro. Code to pet aside an order of 
discharge passed by a Presidency Magistrate 
and to order further inquiry. (15 C. 608, 26 C. 
746, 27 B. 84. F ; 6 C.L J. 705, 33 O. 1282. 27 
C. 126, Diss.) Interference under s. 15 of the 
Charter Act is limited to oases where there is 
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an error that affects jurisdiction, either a want 
of jurisdiction, or a refusal of jurisdiction, or an 
illegality in the exercise of jurisdiction. MALIK 

Pratap Singh v. Khan Mahomed, 11 C.L. 
J. 50 = 13 C.W.N. 1221 = 3 Ind. Cas. 861 = 10 
Cr. L,J. 388 = 36 C. 994. (1 A. 101, 26 C. 74, F.) 

(25) —Order by High Court Judge under mis* 
apprehension of jurisdiction — P%wer of High 
Court to set right .—If a High Court Judge 
makes an order under a misapprehension of the 
extent of his jurisdiction, the High Court is 
competent, by appeal or otherwise, t.o set right 
suoh miscarriage of justice. HURRISH CHUN- 
DER CHOWDHRY v. KALISUNDERI DEBI, 9 C. 
482, P.C, = 10 I.A. 4 = 12 C L R, 511 = 4 Sar. 
407, [On appeal from 6 C. 594 ) [ Appl ., 23 C, 
580 ; R. % 23 M. 617, 14 M L J. 436 = 28 M. 
127.] 

(26) — Second or special appeal — Jurisdiction 
to deal with decree on the merits — Jurisdiction 
to dismiss the case in the absence of evidence.— 
Though, where the decree appealed from to the 
High Court being a decree after remand, on a 
second or speoial appeal, the High Court baa no 
jurisdiction to deal with it on its merits, it 
would be within its jurisdiction to dismiss the 
oaee, if it was satisfied that there was. as an 
English lawyer would express iG, no evidenoe 
to go to the jury, because that would nor. raise 
a question of fact, but a question of law for the 
consideration of the Judge. ANANGAMANJARI 

Chowdhrain v. Tripura 8und\ri chow- 

DHRANI, 14 C. 740 = 14 I.A. 101, P C. = 5 Sar. 
45. [F., 18 C. 23, P C.; App l A.L.J 637, P. 
C. = 29 B. 1 = 6 Bom. L.R. 770= 8 C.W.N. 865 ; 
R ., 2 C.W.N. 649, 25 B. 202, 4 C.L.J. 198.] 

(27) —Admission ot appeal after time—Power 

of High Court to rectify such error. —The High 
Court, in speoial appeal, can examine the 
grounds on which an appeal has been admitted 
by the lower Court after the period allowed by 
the law of limitation. CHUNDER DOSS v. 
BOSHOON BALL SOOKUL, 8 C. 251 = 11 C.L.R. 
177. (2 B L.R. A.C. 184, Note = 10 W.R. 178, 

R.) 

(28) —Charter Act, s. 15 —High Courts Act — 
Error of laiv—Filse stitement—Pending pro¬ 
ceedings. —The High Court will interfere, under 
8. 15 of the Charter Act, if au order be made 
by a lower Court, which is merely contrary to 
law, when that order has been passed in con¬ 
sequence of a wilfully false statement made by 
the opposite party. ROGHONUNDUN L.\LL v 
MOHESH LALL. 3 C L.R. 137. 

(29) — High Court , Extraordinary jurisdiction 

of —24 & 25 Vic. c. 104, s. 15.—Though there 
would bo a strong inclination to interfere 
under s, 16 of 24 anil 25 Vio. c. 104, whenever 
an erroneous decision of a lower Court is 
brought to the notice of tbe High Court, an 
important consideration to move it into exercis¬ 
ing these powers is a charge of judicial miscon- 
duot in the Court bQlow, i.e., not misoonduot of 
a moral kind only, but an entire misconception 
ot its duty ( Per Markby , •/.) Some speoial 
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ground, something more than a mere error of 
law or a wrong oonolusion on evidence, must 
be established for the High Court to interfere 
under the extraodinary powers of the section. 
(Per Milter , J.) Where a remedy lies by regu¬ 
lar suit though it may not be quite complete, 
the High Court is reluctant to interfere. 
MADHUB CHUNDER GlREE v. SHAM CHAND 
GIREE, 3 C. 243. [ZL, 2 C.L.J. 241, 1 C.W.N. 
617] 

(30) — Summary suit on promissory note — 

Power to exUnd time lor defendant to apvly for 
leave to defend. —Tbe High Court has power to 
extend the time within which a defendant in a 
summary suit, on a promissory note, can come 
in and obtain leave to defend. GROOM v. 
WILSON, 3 G. 339. [Z)., 5 C.W.N. 259.] 

(31 ) —Jurisdiction rf High Courts, sulject to 
the Indian Legislature. — By the terms of 24 and 
25 Vic., c. 104, the exercise of jurisdiction, in 
any part of Her Majesty’s Indian territories by 
the High Courts was meant to be subject to, 
and not to be exclusive of, the general legisla¬ 
tive power of the Governor-General in-Council 
as to “ all Courts of justice whatever/’ [/?., 
10 B. 422, 11 A. 490, F.B., 26 C. IPS.] An 

exercise of legislative authority by the Governor- 
General in Council removing any place or 
territory from the jurisdiction of the High 
Cour t is expressly contemplated and authorised 
both by Statutes *24 and 25, Viot. o., 104 and by 
the Letters Patent issued thereunder. THE 

Empress v. Burah, 4 C. 172, P.C. = 5 I. A. 
178 = 3 C.L.R. 197 =3 Sar. 834. [R,, 26 C. 

874 = 3 C.W.N. 564.] 

(32) — Pcw'vs of High Court in appellate- 
capacity—Order of inquiry into facts by District 
Court in respect of suit decided by another 
District Court —Act VIII of 1859, s. 12— Decrees 
of District Courts—Pciuers of appellate Court to 
amend — Change of two suits into one totally 
different from either. —Neither under s. 12 of 
Aot VIII of 1859 (the old Code), nor in any other 
way, has the High Court in its appellate capa¬ 
city power to give jurisdiction to a District 
Court to inquire into facts, as upon a remand, 
in a suit decided in the Court of another district, 
and relating to lands in tbe latter. [F., 17 C. 
699, F B.; R., 23 B. 22.J Although wide 
powers of amendment, of framing new issues, 
and of modifying decrees, are conferred upon 
the High Court by provisions in the Civ. Pro. 
Code, of whioh the plain meaning is not to be 
narrowed by judicial construction to change two 
suits into one suit of a totally different description 
from either of them,and that without the consent 
of the parties, exceeds the powers conferred by 
the Aot. KAMINI SUNDARI CHAUDHRANI v. 

Kali Prosunno Ghose, 12 0.223 = 12 I. A. 
215, P.C. = 4 Sar. 632. 

(33) — Petition for review heard by four JuxLqes 
of the Agra Sudder Court—All four Judges 
equally divided in opvnion—The same heard by 
the Chief Justice of N.W.P. —A petition of 
review was heard in 1865, before four of the 
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Judges of the Sudder Court at Agra, who were^ 
equally divided in opinion, and though under 
the 7th seotioD of Ben. Reg. VI of 1831, power 
is given in such circumstances to refer the suit 
for the opinion of one or more of the Judges of 
the High Court at Caloutta, no suoh reference 
appeared to have been made. Under the 
provisions of the Statute, 24th and 25tb Vic. 
o. 104, the Crown, by Letters Patent, dated 
the 17th of March, 1865, abolished the Sadder 
Court at Agra, and erected instead a High 
Court for the North-Western Provinces. In 
August, 1886, the Chief Justice of the High 
Court for the North-Western Provinces heard the 
petition of review and made a decree. Held , 
that tho Chief Justice had, by the 27th section 
of the Letters Patent, jurisdiction. MUSSUMAT 
OODEY KOOWUR v MUSUMAT LADOO. 15 W. 
R. 16, P C. = 6 B L.R. 283 = 13 M.I A. 883. 

(34) —Suits for land — Land in possess ion of 
receiver. —The High Court cannot exercise 
jurisdiction in respect to land which is situate 
out of its local Traits, pvr-n though it be in 
possession of the receiver. DENONAUTH 
SREEMANY v. HOGG, 1 Hyde 141. 

(35) — Power of execution of decree — Execution 
out of jurisdiction. — The Hgb Court, in the 
exercise of its civil jurisdiction, had not the 
power to execute its ( wu decree, or serve its own 
process, out of the Peal limits of such jurisdic¬ 
tion. SAGORE DUTT V. RAM CHUNDER 
MlTTER, 1 Hyde 136. 

(36) — Irregularity in title of suit — Immaterial 
mistake. —Where a suit, cognizable by the 
High Court by reason of the testamentary and 
intestate jurisdiction of the Court, was wrongly 
entitled as being brought in the ordinary ori¬ 
ginal civil jurisdiction.— Held that the Court 
had jurisdiction to entertain the suit. It was 
a mere blunder which the Court could oorreot. 
TOYLUCK NAUTH DASS v. MEGNATH DASS, 

2 Ind. Jar. N.S. 243. 

(37) —Cause of action arising in district in 
which British subjects were su ject to Supreme 
Court. — The High Court, previously to the 
issue of the Order in Council No. 4366, dated 
22nd November, 1865, had jurisdiction in cases 
in which the cause of aotioD arose in a district 
in which British subjects were formally subject 
to the jurisdiction of the Supreme Court. 

Indian Carrying Co. v. Me Carthey, Cor. 
116. 

To deal with Copyright Registers kept at 
Bombay— See ACT XX OF 1847, s. 6, 9 C.W.N, 
591 = 1 C.L.J. 278. 

Infringement of oopvright — See ACT XX OF 
1847, ss. 6/14, 2 C.L.J 511 = 10 C.W.N. 134 = 

33 C. 571 (on appeal from 9 C.W.N, 591 = 1 C. 
L.J. 278.) 

In the exercise of its ordinary original civil 
jurisdiction, whether included in the term 
“ District Court, ” in s, 29, Inventions and 
Designs Aot— See ACT V OF 1888, s. 4 (9) ana 
(10), 12 C.W.N. 446. 
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If oan review the order of Collector— See ACT 
I OF 1894, SB. 11, 18, 12 C.L.J. 505 = 8 lad. 
Cas. 107. 

Power of High Court to revise order made by 
a Civil Court uoder 8, 59, Bengal Land Regis¬ 
tration Aol—See BEN. ACT VII OF 1876, 35 C. 
571. 

Fraudulent decrees and deeds, setting aside 
of— See ADMINISTRATION SUIT, 2 C.L.J. 189, 
P.C =9 C.W.N. 961 = 15 M.L.J. 331 = 7 Bom. 
L.R. 887 = 33 C. 180 = 32 l.A. 193. 

Powers of High Court after special leave to 
appeal 13 granted by Judicial Committee — See 

appeaij to Privy Council—practice and 

PROCEDURE, 10 C.L.J. 326 = 7 Iud. Cas. 452. 

To entertain application for substitution of 
legal representatives of deceased parties— See 

appeal to Privy Council—Practice and 

PROCEDURE, 10 O.L.J. 331, 

To restrain suit in Presidency Small Cause 
Court—See CIV. PRO. CODE, 1882, ss. 20, 
211,*9 C.W.N. 748. 

Institution of suit or appeal in wrong Court 
—Power to transfer—Jurisdiction of High Court 
and District Court— See CIV. PRO. CODE, 1908, 
g. 24, 25 C. 39, 

Amendment of ita decree by Court of first 
instance after it was confirmed on appeal— 
Jurisdiction of—to revise amended decree under 
s. 622, Civ. Pro. Code—See CIV. PRO. CODE, 
1908, s. 152, O. XX, r. 6, s. 104, O. XLIII. r. 1 
s. 115, 9 C.W.N. 605. 

Power of High Court under s. 584, Civ. Pro. 
Code, to interfere when Subordinate Court erro¬ 
neously exorcised discretion by rejecting docu¬ 
ment that ought to have been received — See 
Civ. Pro. Code, 1908, O. XIH. r. l (i), 
O. XIII, r. 2, s. 100, 12 C.W.N. 312 = 8 C.L.J. 
147. 

See CIV. PRO. CODE, 1908, O. XXI, r. 68, 
8. 115, 5 C. 878, F.B. 

8uit against person carrying on business in 
firm’s name—Person living outside but carry¬ 
ing on business within — Jurisdiction—SeeClV. 
PRO. CODE, 1908, O. XXX, r. 10, 10 Ind. Cas. 
895. 

Jurisdiction of High Court, Calcutta, to 
wind upOompanyat Bombay — See COMPANY — 

Winding up of Company, i Ind. Jur. NS. 
330. 

See Contempt of Court, 4 C. 655. 

8tamp duty— Refund of excess—Powers of 
High Court — Power of Government — See 
COURT Fees ACT, 1870, 11 B.L.R. 370 = 20 
W.R. 106. 

High Court—Original side, if may restrain 
disturbance of possession of immoveable pro¬ 
perty out of jurisdiction — See COURT OF 
WARDS. 12 C.W.N. 1065 = 36 C. 28 = 1 Ind. 
Cas. 514. 
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See Grim. Pro. Code, 1898, s. 145, 3 C.W. 
N. 461 = 26 C. 625. 

See Crim. PRO. Code, 1898, s. 195, 8 C.W. 
N. 797. 

See Custody of Children, 1 Hyde 143. 

Power of High Court to amend deoreo after 
leave granted to appeal to Privy Counoil— 
Practioe of Calcutta High Court— See DECREE 

— alteration or amendment of decree, 
11 C.L.J. 155 = 5 Ind. Cas. 723. 

See Guardian—appointment of Guar¬ 
dians, 21 C. 206. 

iDjunotion sought in High Court to restrain 
proceedings in a Small Cause Court—Power of 
High Court to grant the injunction— See IN¬ 
JUNCTION-SPECIAL CASES, 34 C. 97, 

Stay of suit —Foreign Court—Power to res¬ 
train person outside jurisdiction— See INJUNC¬ 
TION-SPECIAL CASES, 13 C.W.N. 346 = 36 
C. 233 = 1 Ind. Cas. 927. 

Injunction to restrain proceedings in a Sub¬ 
ordinate Judge's Court—Suit in the High Court 
for money due on a balance of account—Power 
of High Court to grant injunction— See IN¬ 
JUNCTION-SPECIAL CASES, 34 C. 101. 

Jurisdiction — Collision —Collision between 
foreign vessels at sea—Jurisdiction of High 
Court, Calcutta— See JURISDICTION—ADMIR¬ 
ALTY AND VICE ADMIRALTY JURISDICTION, 
1 Hyde 275. 

Power to arrest ship for repairs — See JURIS¬ 
DICTION-ADMIRALTY AND VICE ADMIRALTY 
JURISDICTION, Cor. 113 = 2 Hyde 255. 

See JURISDICTION—MATRIMONIAL JURIS¬ 
DICTION, Bourke Mat. 1. 

Rent-suit—8uit for land—High Court’s 
jurisdiction, when suit land is situate outside 
its limits— See JURISDICTION —SUITS FOR 
LAND, 26 C. 204 = 2 C.W.N. 718. 

See JURISDICTION—SUITS FOR LAND, 2 C. 
445. 

See Jurisdiction—Testamentary and 

INTESTATE JURISDICTION, 1 Hyde 70. 

Jurisdiction of High Court to dispense with 
the production of the certificate mentioned in 
Rule 116 of the Original 8ide of the High Court 

— Power to interlere with the discretion of 
Board of Examiners—See LEGAL PRACTI¬ 
TIONERS—ATTORNEY, 12 C.W.N. 873 = 4 M. 
L.T. 157 = 35 C. 915. 

Letters of Administration to Administrator- 
General during minority of heir—Suit by 
Administrator-General for partnership accounts 
and for recovery of sums, in the hands of 
Receiver—Jurisdiction of High Court over 
assets realized outside original jurisdiction— 
Limitation —See LETTERS OF ADMfNISTRA- 
; TION, 3 C.W.N. 186 = 23 B. 549, P.C. 


0. IV— 63 
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High Court, Jurlsdiction of —continued. 
- 2. — Calcutta — continued . 

See Letters of administration, l 

B. L.R. O.C. 3. 

Decree of High Court—Execution—Transfer 
of decree—Limitation — See LIMITATION ACT, 
1908, soh. I, art. 183, 11 Ind. Cas. 216 

Application for sanotion to sell wakf property 
—Jurisdiction—Procedure— Sec MAHOMED AN 
Law—Wakf, 7 Ind. Cas. 33 — 37 C. 870. 

See Mandamus, li B.L.R. 250. 

Effect of O. XXXIV, Civ. Pro. Code, 1908, 
on practice of High Court— See MORTGAGE— 

General. 37 C. 907. 

See Mortgage—miscellaneous, 8 C.W. 

N. 690. 

See Partition—Right to partition, 14 

C. 835. 

Precedents to be followed by lower Courts— 
Conflicting decisions of several High Courts— 

See Practice and procedure, 13 C.L.R. 
256. 

See Presidency Small Causes Courts 

ACT, 1882, s. 69, 30 C. 458. 

To grant probate and letters of administration 
—Original Side of High Court — Property not 
situate within jurisdiction — See PROBATE 
AND ADMINISTRATION ACT, 1881, s. 87, 37 0. 
224. 

High Court if may grant interim protection 
and appoint reoeiver pending appeal— See 

Provincial Insolvency act. 1907, ss. 2 , 

sub-seo. 1 , ol. (g), 47, 46. 16 ( 6 ), 13, 18, 14 C. 
W.N. 586 = 11 C.L.J. 435 = 6 Ind Cas. 95 . 

To transfer suit from the file of Agent to 
Governor at Vizigapatam— Consent of parties, 
how far cures defect of jurisdiction— See RES 

Judicata — Competency of Court, 9 C.W 
N. 257, P.C. = 7 Bom. L.R. 97 = 2 A.L.J. 135 = 
28 M. 42. 

Sheriff, Jurisdiction of, to issue fieri facias 
— See SALE — SALE IN EXECUTION OF 

Decree—Wrongful and invalid sales, 

8 C.L.R. 4. 

Powers of High Court to interfere with ap¬ 
pellate judgment under s. 195, ol. ( 6 ), Crim. 
Pro. Code— See SANCTION TO PROSECUTE, 
11 O.W.N. 195 = 5 C.L.J, 219 = 5 Cr. L J. 29. 

Powers of High Court to interfere in second 
appeal with findings of facts, based on miscon¬ 
struction of deeds— See SPECIAL OR SECOND 

appeal — Practice and procedure in 

SPECIAL APPEAL, 9 C.W.N. 154. 

Reference to High Court— See ST. 11 AND 
12, VIC., C. 21, s. 50, L B.R.B1872 —1892, 646. 

High Court has jurisdiction in its appellate 
side to pass orders on application under s. 73 
of the Insolvent Debtors Act— See ST. 11 AND 
12, VIC , O. 21, s, 73, 36 C, 512 = 2 Ind. Cas. 
$72. 



- 2 .— Calcutta — concluded. 

See SUCCESSION ACT, 1865, ss. 182, 264, 6 
C.L.R. 228. 

Transfer of appeal from one Court to another 
by High Court— See TRANSFER OF CIVIL 
CASES, 6 C. 30. '■ * 

See Transfer of civil cases, 5 C. 766 = 
6 C.L.R, 221 . 

-3. — Madras. 

(1) — Jurisdiction — Supreme Court — Letters 
Patent , 1865.—The Supreme Court, in 1S62, 

had jurisdiction over a suit for partition, where 
the parties were inhabitants of Madras, and 
a decree could be executed by the High Court, 
prior to the Letters Patent of 1865, by selling 
immoveable property, situated outside the local 
jurisdiction of the Madras High Court. 
Jamuna Bhai V. SADAGOPA, 7 M. 36. r£., 26 
M. 120 .] 

( 2> — Suit for immoveable property partly 
outside local jurisdiction — Court sale — Juris¬ 
diction of High Court before Letters Patent ol 
1865.—The High Court had no jurisdiction 
before the Letters Patent of 1865 in suits re¬ 
lating to immoveable property partly situated 
outside the local jurisdiction, and, therefore, 
the purchaser at a Court sale of property situat¬ 
ed cutside this jurisdiction acquired no title 
to it. SADAGOPA v. JAMUNA BHAI, 3 M. 54 
[Overruled, 7 M. 56.] 

(3) — Jurisdiction—Complaint aqainst Gover¬ 
nor and Council of Madras — St. 21, Geo. lll t c. 
70, s. 5. 39 and 40 Geo. HI. c. 79. s. 3, 4 
Geo. IV, c. 71 s. 17—Having regard to the 
provisions of the several Statutes, 21 Geo. Ill, 
c. 70, s. 5. 39 and 40 Geo. Ill, o. 79, s. 3 and 
4 Geo. IV, o. 71, s. 17. where a person makes 
a complaint to the High Court, of certain Aots 
of the Governor and Members of Counoil of 
this Presidency, which he alleges to be oppreB- 

• sive and injurious and applies to the High 
Court to take evidence, to be hereafter used by 
him in the proseoution of his oomplaint in a 
competent Court in Great Britain, the High 
Court have no power to entertain such an 
application. In re WALLACE, 8 M. 24, F.B, 

( 4 ) —Power to extend time lor payment where 

appeals aye dismissed on qround of limitation— 
Delay in presenting second appeals Even in 
cases in which appeals aro dismissed on the 
ground of limitation in presentation of the 
same, the High Court has Dower to extend the 
time for payment. VENKATAPATH\ AlYAR 
v TlRUPATHI GOUNDAN, 4 M.L.T. 341. (18 

M. 214, 22 M. 293, 31 M. 28, F.) 

( 5 ) —Criminal proceedings ordered by civil 
Court, Power of High Court to stay S. 15, 
Charter Act, Scope of —5s 28, 29. Letters Patent 
—5. 476, Crim . Pro. Code.— The power of 
general superintendence given by s. 15 is not 
limited by any other provisions of law, and it 
includes the power to point out to the subordi¬ 
nate Courts, the inexpediency of trying a oase 
when it is likely to interfere with the due 
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High Court , Jurisdiction of —continued. 

k* . r 

-3.—Madras— continued, 

oourse of justice. The power of superinten¬ 
dence (s. 15) and transfer (s. 29), implies 
the power to send for the records in any case in 
the lower Courts, which must necessarily stay 
further proceedings in that oase, Therefore, the 
High Court has the power to stay proceedings 
(ordered by a Civil Court) in Criminal Courts 
till the appeal from that Court is disposed 
The fact that the Court may not have the 
power to set aside the order under s. 476, Crim. 
Pro. Code, is in itself no reason for holding the 
other way. In re L. JOGIAH, 4 M L.T. 185. 
(34 C. 848, Exvl,; B.L R F.B. 426, Not Expl.) 

16) — Suit against Collector of Sea Customs at 
Madras for act done without jurisdiction — Juris¬ 
diction of High Court .— Per I'ines and Ker- 
nan, JJ. (C-J., Diss.) The High Court of 
Madras has jurisdiction to try original suits 
against Revenue Officers for acts done ultra 
vires in their offioial capaoity. The Letters 
Patent of the High Court have impliedly repeal¬ 
ed the exception from jurisdiction of such suits 
contained in the Letters Patent of the Supremo 
Court. iPer Kernan, J.) After the passing of 
53 Geo. Ill, o. 155, land revenue was the only 
matter upon which the exception from jurisdic¬ 
tion ooerated. COLLECTOR OF SEA CUSTOMS 
v. CHITHAMUARAM, 1 M. 88, F.B. [Cons., 
27 B. 189; R., 4 M. 344, 5 M. 273, 12 A. 115, 
6 Bom. L. R. 131.] 

* (7 )—High Court —Original Side—Leave to 

sue refused —Appeal. —An appeal lies from the 
decision of a Judge exercising original jurisdic¬ 
tion refusing to give leave to institute a suit 
on the original side of the High Court, in a case 
in which the cause of action has arisen in part 
within the ordinary original jurisdiction of the 
High Court ; but the appellate Court, ought 
not to interfere with the discretion exeroised 
by the Judge in puoh a matter. DESOUZa v. 
COLES, 3 M H.C. 384. [F., 11 C.W.N. 649 = 

34 C. 619 = 5 G.L J. 405 ; Cons., 17 W.R. 364 = 
R., 9 B H.C. 398, I M. 148, 11 A. 375 = A.W. 

N. 1889, 70, 14 M. 4C6, 22 M. 68, F.B = 8 M. 

L. J. 231, 23 M. 329, 11 Bom. L R. 241 ; D.. 
18 M. 142.] 

Power of the Court to assess a “ just ” rent, 
where uarain not ascertained — See MAD. ACT 
VIIL OF 1365, s. 1J, 5 M.L T. 211. 

High Court—Power to issue Mandamus— 
Marriage of a ward under Court of Wards — 
Postponement of—Power to remove ward from 
Court of Wards — See MAD. ACT I OF 1902, 
93. 3, 23, 48.7 M.L T. 73 = 5 Ind. Cas. 740. 

To examine in seoond appeal the evidence as 
to M usages having the force of law ” — See CIV. 
PRO. CODE, 1908, s. 100, 29 M. 24 = 16 M.L.J. 
8. 

Inspection of documents — High Court’s 
interference in revision with the ezeroifie of dis¬ 
cretion by inferior Courts under s. 130 of the 
Civ. Pro. Code— See GlV. PRO. CODE, 1908, 

O. XI, r. 14,17 M.L.J. 79 = 2 M L.T. 88 = 30 

M. 230. 


High Court, Jurisdiction o/—continued. 

—3.—Madras— concluded . 

High Court, power of, to interfere with order 
of Subordinate Court9 passed without jurisdic¬ 
tion— S. 15, Charter Aot— See COMMISSION. 
3 M.L.T. 246 = 31 M. 60. 

See Contempt of Court, 21 M.L.J. 832. 

Constitution of Bench of five Judges—Refer¬ 
ence of a question to such Bench—One Judge 
ceasing to be Judge after hearing and before 
delivery of judgment already written—His 
judgment if legal—Validity of judgment of 
four Judges — See JUDGMENT — GENERAL, 
21 M.L.J. 246. 

Carry on business, moaning of—Suit against 
Collector representing Government—Collector 
residing and carrying ou business outside local 
limits—Cause of action also outside local limits 
— Jurisdiction of High Court to entertain suit 

—See Jurisdiction—Causes of jurisdic¬ 
tion, 1 M.H.C. 286. 

Power to compel native to prove Will in 
solemn form — See JURISDICTION — TESTA¬ 
MENTARY AND INTESTATE JURISDICTION, 

. I M.H.C. 59. 

Appellate jurisdiction over proceedings of 
Commissioner in Insolvency — See LEGAL 
PRACTITIONERS—VAKIL, 18 M.L.J. 565. 

♦ 

Power of High Court to question whether 
application for review was rightly admitted 

— See Provincial small Cause Courts 
ACT, 1887, s. 25, 5 M L.T. 73 = 19 M.L.J. 56 
= 2 Ind Cas. 488. 

Powers of High Court to revoke sanction— 

See Sanction to prosecute, 27 M. 223 = 

14 M.L.J. 24. 

Certificate by Head-Quarters Deputy Col¬ 
lector that doouraents are exempt from duty— 
Reference by Revenue Board to High Court- 
Sec STAMP ACT, 1899, s. 57, 25 M. 752. 

-4. —N. W.P. 

(1) — Act XVII of 1886 (Jhansi and Morar 
Act ).—The Governor-General in Council had 
power to pass Aot XVII of 1886, and the town 
and fort of Jhansi are subject to the jurisdic¬ 
tion of tbo N.W.P. High Court in the same 
manner as tbo rest of the Jhansi District. 
ABDULLA v. MOHAN GlR, 11 A. 490, F.B.= 
A.W.N. 1889, 194. [Appl., 18 B. 636.] 

(2) — Indian Divorce Act {IV of 1869), s. 55— 
Petition for divorce, Order of District Judge 
dismissing, Appeal from , not entertaina'de by 
High Court—District Court in Oudh — Appeal. 
—Where an appeal presorted to and admitted 
by the High Court, from an order of a District 
Judge in Oudh dismissing a petition for divorce, 
camo on for argument, a question arose as to 
whether the High Court,N.W.P. bad jurisdic¬ 
tion to entertain and determine the appeals 
It may naturally be thought that in those 
cases in which an appeal is given by Act IV of 
1869 from a decree or order in a matrimonial 
suit passed by a District Judge, the appeal 


999 


THE ALL INDIA DIGEST. 


1000 


High Court, Jurisdiction o/—continued* 

-4.—N. W.P.— continued. 

would lie to the High Court whioh had the 
power, under s. 8 of the Aot, to withdraw such 
suit before decision from the Court of the 
District Judge, to advise upon reference made 
under s. 9 by the District Judge, and to 
confirm under s. 17 the decree for dissolution 
of marriage when pissed by the District Judge. 
It cannot, however, be assumed that, because 
the High Court of the N.W, Provinces is, for 
certain purposes, the High Court for Oudh 
under Act IV of 18C9, appeals from the District 
Judge of Oudh lie under s. 55 of the Aot, to 
the High Court. In framing s. 55, the juris¬ 
diction in appeal has been made to depend on 
the original civil jurisdiction, and, at no time 
had the High Court any jurisdiction to hear 
appeals from decrees of Courts in Oudh passed 
in the exercise of their original civil jurisdic¬ 
tion. F.H. Percy v. J. Percy. 18 A. 375 = 
A.W.N. 1896, 110. [R., 98 P.R. 1909.] 

13)— Legal Practitioners Act ( XVIII of 1879), 
s. 8— Enrolment of Vakils in Kumaun.— The 
Commissioner of Kumaun is the High Court 
for the purposes of the Legal Practitioners Aot in 
the Kumaun Division ; and merely because the 
High Court (N.W.P.) has been appointed the 
High Court of the Kumaun Division for some 
purposes, it cannot bo said that the Commis¬ 
sioner of Kumaun and the Courts in his Divi¬ 
sion are subordinate to the High Court (N.W. 
P.) within the meaning of s. 8 of the Legal 
Practitioners Aot. Held , therefore, that a Vakil 
who has been duly enrolled as such in the High 
Court (N.W.P.) is not, by virtue of such enrol¬ 
ment, entitled to practise in the Courts of 
Kumaun, nor has the High Court (N.W.P.) 
any jurisdiction to reverse an order of the Com¬ 
missioner of Kumaun refusing to enrol a Vakil 
in the toll of the legal practitioners entitled to 
praotise in his Courts. In the matter of the 
petition cf PADMA DAT JOSHI, 24 A. 348, F B. 
= A.W N. 1902, 86. 

( 4 ) — Subordinate Court erroneously exercisvig 
jurisdiction—Appeal to High Court. —When the 
High Court is the Court of appeal from a parti¬ 
cular subordinate tribunal, and that subordi¬ 
nate tribunal acts without jurisdiction in the 
trial of a suit or an appeal, the High Court has 
power, in the form of an appeal, to set right 
the proceedings cf such subordinate tribunal. 
Jw ad\ Prasad v. sadigram, 13 A. 575 = 
A.W N. 1831, 158. (1 A. 237, A.W.N, 1887, 76, 

Overruled.) 

(5) — Letters Patent* N.W.P., s. 2— Stat. 24 
and 25 Vic., c. 104, sn. 7. 16, 17 — High Court — 
Omission to fill up vacancy on the Bench-Legality 
of constitution of Court-Civ. Pro, Code , s. 575— 
Delivery of dissentient judgments-No reservation 
—Reference to Full Bench-Legality of reference . 
—Where a vacancy occurred among the Judgee of 

' the High Court, s. 2 of the Letters Patent of 
the High Court did not render it obligatory on 
the Crown of the Government to fill up the 
vacancy under the powers conferred by 24 and 
25 Vic,, c. 104, s. 7, and an omission to fill up 


High Court, Jurisdiction of— continued*. 

-4.—N.W.P.— continued. 

the vacancy did not make the constitution of 
the Court illegal and the remaining Judges 
incompetent to exeroise the functions assigned 
to the High Court. [R. t 16 A. 136 ] Where 
the Judge of the High Court differed and deli¬ 
vered disseutient judgments as judgments and 
without any reservation they could not make 
au order of reference to the Eull Bench under 
s. 575, Civ. Pro. Code, and the order of reference 
so made was ultra vires. LAD SINGH v. GHAN- 

SHAI\I Singh, 9 A. 625, F.B. = A.WN. 1887, 
154. (6 A. 468, R.) 

(6)—Act IX of 1887, s. 25— Civ. Pro. Code , 
ss. 203 and 578 — Small Cause Court suit 
— Revision, High Court , Powers of. —The High 
Court has no power to aot under s. 25 of Act 
IX of 1887 merely because the judgment in 
a suit tried by a Court of Small Causes does 
not comply with the provisions of s. 203 of the 
I Code of Civil Procedure when the decree in the 
suit in unassailed and is on the face of it a 
good decree. RAMCHANDAR v. JAI RAM, 
A.W.N. 1892, 150. (13 A. 533, Diss.) 

Judge declaring certain persons to be touts 
—Practice of High Court on application for 
1 revision of suoh order— See ACT XVIII OF 
1879, s. 36, A.W.N. 1908, 279 = 6 A.L.J. 22 = 
j 31 A. 59 = 1 Ind. Cas, 143. 

High Court’s power to call for records of its 
own motion for revision and pass orders— 
j Power of revision where other remedy is open—- 
See ClV. Pro. Code, 1908, ss. 47, 115, A.W. 
N. 1905, 191 = 2 A.L.J. 749 = 2S A. 72. 

. Issue left untried by lower appellate Court, 
power of High Court to remand — See ClV. 

! PRO. CODE, 1908, O. XLI, r. 25, 17 A. 117 = 
A.W.N. 1895, 121. 

Reference of question of Court-fee—Juris¬ 
diction of Division Bench to hear— See COURT 
PEES ACT, 1870, s. 7, 7 A.L.J. 842 = 7 Ind. 
Cas. 315. 

Of N.W.P. in the matter of appointments of 
guardians for infants— See GUARDIANS AND 
WARDS ACT, 1890, ss. 3, 9, 10, 2 A.L.J. 81. 

Power to make rules— See JUDGMENT 
! FORM AND CONTENTS, 9 A. 93, F.B. 

I 

Refusal to grant certificate to mukhtear to 
practise iu Criminal Courts—Revision Juris¬ 
diction of High Court—Rules for Kamaon and 
G^rhwal districts issued under s. 6 of Aot 
XIV of 1874 (Notification No. 45 A, dated ths 
23rd May, 1879 )—Crim. Pro. Code, s. 439- 
Letters Patent, S. 15 — See LEG AD PRACTI¬ 
TIONER—MUKHTEAR, A.W.N. 1892, 236. 

See LEGISDATURE, POWERS OF, 11 A. 490, 
F.B. = A.W.N. 1889, 194. 

Powers of High Court to interfere with 
impossible findings of lower appellate Court- 

See Practice and procedure, 2 A.L.J. 

= 27 A. 356 = A.WtN. 1904, 276. 
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High Courts Jurisdiction of —concluded. 

—4.—N.W.P.— concluded. 

High Ocurt in revision has the power vested 
in a Court of appeal to fix a fresh date for 
deposit of money — See PRE-EMPTION—MIS¬ 
CELLANEOUS, il O.C. 144. 

Ajmere Courts Reg. (I of 3877), s. 18, powers 
of High Court on reference made UDder — See 
Reference to High Court, 21 A. 163 = A. 
W.N, 1899, 4. 

Power of High Court to consider questions 
of fact—See Remand, 13 O.C. 352 = 9 Ind. 
Gas. 878. 

High Court Rulings. 

(1) — Practice—Different rulings by different 
high Courts — Duty of Subordinate Courts — 
Practice. —Where there are different rulings by 
different High Courts on the same point a 
Judge must follow the ruling of the High 
Court to which be is subordinate. BALAJI 

Ganesh v. SAKHARAM Parashram 
ANGAL. 17 B. 555. [Cons., 27 B. 1 ; R., 8 C. 
W.N. 66 = 31 C. 83.] 

(2) —High Court's ruling — Duty of subordi¬ 
nate Court to follow. — Subordinate Courts in 
the N.W.P, should follow the rulings of the 
Allah«abad High Court and should not be guided 
by conflicting decisions of other High Courts. 

Imam ali v. Saadat Ali, A.W.N. 1882, 106. 

Construction of — See LIMITATION — GENE¬ 
RAL, 1 B L.R. A.C, 17 = 10 W.R. 59. 

0 

High Court’s Act, Presidency. 

See ACT XX OF 1862, 

High Priest. 

Defendant a — in Odeypore — Arrival at 
Bombay on tour a9 High Priest— Suit against 
defendant during stay at Bombay, whether 
maintainable in Bombay High Court— 
“ Dwelling, ” “ carrying on business,*’ meaning 
of, in Letters Patent, 1865— See JURISDICTION 

—Causes of Jurisdiction, 14 b. 541. 

High Seas. 

(1 )—Offence committed cn — Jurisdiction of 
the Presidency Magistrate of Bombay. — The 
Presidency Magistrate of Bombay has authority 
to convict a person for an offence, under the 
Indian Penal Code, where the said offence is 
oommitted in a British ship during her voyage 
on the high seas. KiNG-EMPEROR v. THE 

Chief officer of “ s. s. Mushtari,” 

3 Bora. L.R. 253. 

High Way. 

(l) — Obstruction to — Necessity of special 
damage let cause of action — Exception when 
plaintiff is owner of soil of highway. —The 
general rule :s that a person cannot maintain 
anaotion against another for obstruction to 
a highway unless some speoial damage has 
accrued tu him (7 G P.L.R 97,9 M. 463, 31 C. 
839, 10 A. 553, R.) This rule, however, has 


High Way— concluded . 

no application where the plaintiff is the owner 
of the soil of the highway. His ownership is 
subject to the right of the public to use the 
highway. But any use of the soil of the high¬ 
way other than the legitimate use of it for the 
purposes of highway 19 a trespass upon the 
soil for which the owner can sue, even without 
proof of speoial damage. BHUKAN LaL v, 
Mir, 2 N.L.R. 110. 

(2 )—Public user — Dedication — Unrestricted 
dedication , Presumption as to — Burden of proof 
—Rival religious sects — Marching in procession 
with music cn a highway—Hindu temple — 
Dedication by trustees, P; esuniption of —Dedi¬ 
cation must be presumed from the user by the 
public of a thoroughfare as a highway, whoever 
was the owner of the soil at the time of dedica¬ 
tion. The rule of English Common Law that 
dedication of a highway arises by the fact of 
the private ownership of the soii dees not apply 
to India. Where a Hiudu temple stood on suoh 
highway, there is no presumption that the 
dedication was by the trustees of the temple 
any more than that the common owner of the 
site of the temple and of the road founded the 
temple and gave it the site and dedicated the 
highway to the public. Where there has been 
a general user by the public, a dedication 
without reservation would be presumed, if that 
was possible, and the burden of proving the 
reservation will lie on the party contending 
for it. (3 W.R. 372, 3 C.LR. 686, R.) 

Though the proper use of a highway is for pass¬ 
ing and re passing, and user for any other 
purpose may amount to a trespass, marching in 
procession with musio is not an excessive use of a 
highway. (SO M. 185, 4 A.L,J. 333, 11 C.W.N, 
595, 5 C.L.J. 566, 17 M.L J. 240, 9 Bom. L.R. 
663, 2 M L.T. 204, R. ; 26 M. 376, 32 M. 478, 
6 Ind. Cas. 716, 32 M. 527, 6 M.L T. 285, 19 M. 

L. J. 467, 4 Ind. Cas. 870, F.) Though property 
vested in trustees cannot be presumed to have 
been dedicated as a highway, whore such dedi¬ 
cation would bo contrary to the purposes of the 
trust, a procession with music by Mahomedan 
inhabitants will not, in the absence of evidence, 
contravene the purposes of the trusts of a Hindu 
temple, even assuming that the dedication was 
by the trustees of the temple. VlBUDAPRIYA 
V. ESOOF SAHIB, 8 Ind. Cas. 173=20 M.L.J. 
879. 

Lawful use cf—Obstruction—Suit for declar¬ 
ation of right to carry religious emblems— See 
JURISDICTION OF CIVIL COURTS, 24 O. 524. 

See Jurisdiction of Civil Courts, 4 C. 
P.L R. 142. 

See Limitation act, 1908, art. 149, 19 

M. 154. 

Rights of persons to the use of common — 

See Magistrates, Jurisdiction of, 2 M. 

140. 

See Right of suit—Obstructions to 
public highway, Suits concerning, 9 M. 
463, 

a » 
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Highway Rate. 

* 9 

* * iv / r s 

(1)— Principle of assessment .—By Stat. 33 
Geo. Ill, c. 52, s. 158 (for among other things, 
making better provisions for the good order and 
Government of the towns of Calcutta, Madras, 
and Bombay) assessments are directed to be made 
on the owners or occupiers of houses, buldings 
and grounds, “ according to the true and real 
annual values thereof.” Upon a rate made in 
pursuance of this Statute, the Quarter Sessions 
at Bombay assessed the annual value of a 
octton pressing faotorv, having fixed machinery 
upon the gross receipts, after making an 
allowance of ten per cent . for tenant’s profits. 
Held , bv the Judicial Committee, reversing the 
order of confirmation of the Sessions by the 
Supreme Court, and quashiug the rate, that the 
prinoiple of the assessment was erroneous, 
the proper measure of rateable value of the 
bulding being the rent (subject to the deduc¬ 
tions require! by the Statute 6 & 7 Wm. IV, 
c. 96) that the building might reasonably he 
exDected to be let for, to a yearly tenant. FAW¬ 
CETT v. the Justices of Bombay, 3 M. 

I.A. 408 = 5 Moo. P C. 143=1 Sar. 296. 

Hill. 

(1) — Suit for—Within a certian village —- 
Village handed over by Government to plaintiff's 
ancestor—Possession by plaintiff—Necessity to 
prove adverse possession against Government . 
—This was a claim for possession of certain hills 
against Government. Tbe plaintiff a Jagbirdar, 
alleged the hills to be within the limits of his 
village. It appeared that, about fifty years before 
suit, the uncontrolled management of the vil¬ 
lage was made over to the plaintiffs ancestor. I 
Prior to such handing over, tbe Government 
had been in possession on behalf of the jaghir- 
dar. It was not alleged that, when such j 
possession was handed over, the bills were 
excepted. It was an undisputed fact that the 
hill9 were within the immemorial boundaries of 
the village There was evidence to show that, 
since the handing over, the jaghirdar was in 
possession cf the hills. The lower Court had 
dismissed the olaim on the ground that the , 
plaintiff had not proved adverse possession as 
against the Government. Held , that, apart 
from the question of adverse possession, the 
plaintiff was entitled to t.he hills, the evideuee 
as to enjoyment being prima facie proof of tbe 
plaintiff’s tiiD which was supported by evi¬ 
dence to tbe effect that the hills were treated 
by Government as part of the village and that 
it was not necessary for tbe plaintiff to prove 
adverse possession against Government. NAWAB 
AJAJUDDIN AULT KHAN v. SECRETARY OF 
STATE FOR INDIA, 28 M. 69. 

Zemindar's light to a tract of—and forest, 
proof of—Construction of istemrar sanad of 
1803 as to lands granted —See OWNERSHIP, 
15 M. 101 = 18 I A. 149, P.C. 

Hills Act, Garo. 

See ACT XXII OF 1869. 


Hili Tracts. 

(1 )—Confiscation of Parlakimidi Zemindari 
including —for rebellion-‘Re-grant except “ lands 
held by the Bisoyees ”—Savaras inhabitants of 
Maliahs—Bisoyees, Control of over Savaras — 
Whether re-aarnt passed ownership of , to 
Zemindar—Management of Zemindari by Court 
of Tl'ards— Acquiescence ayid acts of Government 
officials ii'der mistake—Estop v el — Title by 
aaverse possission .—Tbe Maliahs are certain 
hill-traots to the north of the Parlakimidi 
Zemindari, and originally formed part of the 
Zemindari. The inhabitants of the country 
are known as Savaras, as indigenous hill race, 
once a turbulent people and dangerous neigh¬ 
bours to those dwelling in the plains. The 
Maliahs are divided into eleven nuttas, each cf 
wliioh is controlled by a local Chief or Bisoyee. 
Each Bisoyee has his fort and his stafi of 
officers and pikes. Tbe Bisoyees were formerly 
responsible for controlling the Savaras within 
their jurisdiction, maintaining peace and good 
order and defending the passes to the plains* 
In return for these duties, they held lands no 
service tenure. They were formerly appointed 
by the Zemindars of Parlakimidi, they were 
subject to their control and they paid their 
Kattubadi or quit-rent to them. About the 
close of the 18th century, a rebellion took place 
in the District of Ganjam, in which the 
then zemindar and some of the Bisoyees took 
part. In consequence, the Government con¬ 
fiscated the Zemindari, including tbe Maliahs. 
After the death of tbe incriminated Z a mindar, 
the Zemindari was restored to his family, with 
the exception of “ lands "held by the Bisoyees .” 
The Government received, direct from the 
Bisoyees , the quit-rent due by them. Finding 
that the attempt, to keep the Bisoyees under 
the immediate control of the Collector and 
to recover tboir quit-rents directly, had proved 
a failure, the Government in 1823, trans¬ 
ferred against tbe Bisoyees and their dependent 
peons to the Rijah and required them to pay 
their quit-rent through him. Under this 
arrangement, tbe Zemindar was only to ac¬ 
count for what he succeeded in collection and 
incurred no other liability. In 1825, the res¬ 
ponsibility for the collection of Revenue due by 
the Bisoyees was imposed on the Zemindar. 
In consideration of this increased responsibility, 
the Zemindar received the grant of certain 
villages outside the Maliahs. From 1830 to 
1890, the Zemindari was under the manage¬ 
ment of the Court of Wards, in consequense of 
the disability or incapacity of successive ..^emin 
dare. During the whole or part of the time, 
the view prevailed that the Maliah forests 
belonged to the Zemindari. The Collector 
worked these forestB for the benefit of the 
Zemindari and no one, on behalf of Govern¬ 
ment, disputed the propriety of what was be¬ 
ing done. Further, during this period, the 
Zemindari funds were utilized lor the making 
of roads in the Maliahs. partly to increase the 
profits derived from the working of tbe forests 
and partly for objects of a general nature. 
When the management of the Zemindari by 
the Court of Wards ceased and the Zemindar 

ft 
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Hill Tracts — concluded . 

put forth distinctly a claim of ownership to 
the Maliahs, the claim was repudiated by Go¬ 
vernment. Hence the present suit by the 
Zemindar for declaration of his title. It was 
contended on behalf of the plaintiff that the 
re-grant after confiscation comprised the whole 
of the Maliahs, that the Government was estop¬ 
ped by Hs own conduct from disputing the 
plaintiff’s title and that the Zemindar had 
acquired a title against the Crown by 60 years’ 
adverse possession. Held , the contention that 
the exception in the re-grant applied only to 
such lands as were actually occupied and cul¬ 
tivated by the Bisoyees themselves, and that 
the Maliahs generally passed as part of the 
Zemindari is not correct. The mischief that 
led to the ohange of arrangement was a combi¬ 
nation of the Z«mindar and Bisoyees hostile the 
Government. The object of the change was to 
separate the Bisoyees entirely from the Zemin¬ 
dar and make them mere servants and under 
the complete control of the Government, and as 
one of the means to that end to make them 
entirely dependent upon Government for their 
remuneration. The Maliahs , therefore, did not 
pass under the re grant. Also the transaction 
of 1823 and 1825 did not confer the right of 
ownership in the Maliahs. For, the transactions 
of 1823 did not impoee upon the Zemindar any 
responsibility for the collection of quit-rent and 
for the responsibility imposed in 1825, the 
Zemindar received compensation by way of 
grant of certain villages. Held, also, that there 
was no acquisition of title against the Crown 
by adverse possession, the concurrent findings 
of the Courts belcw to that effect being one of 
fact. Held , further, that there was no estoppel 
in the case. The Court of Wards on behalf of 
the Zemindar was in possession of the Maliah 
forest? uuder the mistaken idea that they be¬ 
longed to the Zemindari. The Government 
officials, under the same mistake, acquiesced in 
that possession, and. while that state of things 
continued, they encouraged such an expendi¬ 
ture of the Zemindari funds upon the Maliahs 
as seemed good in the public interest. There 
was no such representation in this case as could 
give rise to estoppel contended for by the 
plaintiff. The decree of the High Court up¬ 
held and suit dismissed. GOURA CHANDRA 

Gajapati v. The secretary of State for 
India, 9 C.W.N. 553, P C. =28 M. 130 = 1 C. 
L.J. 460 = 32 I A. 53 = 8 Sar. 749. 

Hindu. 

9 , 

(1)— Bralimos, whether Hindus — Unorthodox 
practice—Effect—Acl V of 1881. — A Sikh or 
Hindu by becoming a Erahmo does not neces¬ 
sarily cease to belong to the community in 
which he was born. Lapses from orthodox 
practice in matters of diet and ceremonial ob¬ 
servances cannot have the effect of excluding 
from the category of “Hindu” in Aot V of 1381, 
one who was born within it, and who never 
became otherwise separated from the religious 
communion in whioh he was born. BHAGWAN 
KOER v. BOSE, 31 C. li, P.C. = 30 I.A. 249 = 
7 C.W.N. 893 = 5 Bora. L.R. 848 = 13 M.L.J. 
381 = 84 P.R. 1903 = 135 P.L.R. 1903. 


Hindu — concluded , 

Pre-emption founded on Mahomedan Law 
not claimable when vendor is a Hindu— See 

Mahomedan Law — Pre emption—Na¬ 
ture and extent of right, l a. 564, F.B. 

Hindu dedicating for mosque — Legality— 
Agreement to do so—Legality— See MAHO¬ 
MEDAN LAW—WAKF, il Ind. Cas. 436. 

Meaning of the term, as used in the Probate 
and Administration Aot— See PROBATE AND 
ADMINISTRATION AOT, 1881, 5 Bom. L.R. 

845. 

See Prorate and administration act, 
1881, s. 2, 31 C. 11, P.O. = 30 I. A. 249 = 7 GW. 
N. 895 = 5 Bora. L.R. 845=13 M.LJ, 381 = 84 
P.R. 1903= 135 P.L.R. 1903. 

See Wild—Execution, P.L.R.1900, p. 251. 

Hindu Heirs Relief Act, Bombay. 

See BOM. act VII OF 1866. 

Hindu Law. 

1. —General. 

2 . —adoption. 

3 . —alienation. 

4. —ancestral property. 

5. —AUTHORITIES. 

6 . —Ceremonies. 

7 . —Contract. 

8 . —conversion. 

9. —Custom. 

10. —Debts. 

11. —Endowment. 

12. —EXCLUSION FROM INHERITANCE. 

13. — FACTUM VALET. 

14. —Family dwelling house, 

15. —Gift. 

16. —Guardianship. 

17. —Husband and wife. 

18. —Illegitimate son. 

19. —Impartible estate, 

20 . —Inheritance. 

21 . —interpretation. 

22 . —Joint family. 

23. —Legitimacy. 

24. —Maintenance. 

25. —Marriage. 

26. —Minor. 

2 ?.—Minority. 

28. —Partition. 

29. —Presumption of death. 

30. —Recovered property. 

31. —Religious endowment. 

32. —Residence. 
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Hindu Law —continued. 

33. —Restitution of conjug ad eights. 

34. —Reunion. 

35. —Reversioners. 

36. —Sedf acquisition. 

37. —Stridhanam. 

38. —Succession. 

39. —Texts. 

40. —Unchastity. 

41. —Usury. 

42. —Widow. 

43. —WlDD. 

44. —MlSCEDDANEOUS. 

-1.—General, 

(1) —Hindu and Mahomedan law—Test of 

religion — Convert — Act VI of 1871 ( Bengal 
Civil Courts ), s. 24—“ Justice, equity and good 
conscience .”—The Hindu or Mahomedan law 
oan be applied to a person under the first para 
of s. 24 of Act VI of 1871. only when he is an 
orthodox believer in the Hindu or Mahomedan 
religion. The mere circumstance that he may 
call himself or be termed by others a Hindu or 
a Mahomedan, as the case may be, is not 
enough. His only claim to have a special kind 
of law applied to him is that he follows and 
observes a particular religion that of itself 
creates a law for him. If he fails to establish 
his religion, his privilege to the application of 
its law fails aleo, and he must be relegated to 
that class of persons whose oases have to be 
dealt with under the latter para of 8. 24 of Act 
VI of 1871 according to the principles of justice, 
equity aud good conscience. Held accordingly, 
where a family was found to be neither Hindu 
nor Mabomedau, but to have followed the 
Hindu Lav/ of inheritance, that it was justice, 
equity and good conscience to apply that law 
to its members. RAJ BAHADUR v. BlSHEN 
DAYAB, 4 A. 343 = A.W.N. 1882, 74. (9 M.I. 

A. 199, R.) [P., A.W.N. 1891, 65 ; R., 13 A. 

290, 20 B. 53, 20 B. 181, U.B R 1897—1901, 
Vol. II, 488, 31 C. 11, P.C., 52 P.W.R. 1907.J 

(2) —Law administered by British Courts 
when parties are natives. —It cannot be said 
that when this country was brought under 
English rule, the English law became the 
territorial law of the country. Such was not 
the case even as regards what may be called 
Indo-English law, i.c ., that modified form of 
English law which is usually administered in 
Indian Courts, when it is at all administered. 
In fact, in all matters of inheritance and of 
oontraot used in the widest sense of the term, 
it was the native laws and ussges that were 
administered by the British Courts in India in 
suits between natives, the general Mahomedan 
law being administered as the personal law of 
the Mahomedans, and the general Hindu law 
as the personal law of the Hindus. This 
privilege of the natives to have their own 
personal lawa administered to them, was re¬ 
cognized by St. 21, G. Ill, c. 70, s. 17 ; and 


Hindu law —continued. 

-1.—General — continued. 

although the seotion only provided against 
specific misohiefs which had arisen in the 
exercise of the Supreme Court’s jurisdiction, 
yet it must be interpreted not as exhausting by 
enumeration the classes of rights which it 
specifically guards, but rather as recognizing 
the larger general principles on which these 
rights stand, by forbidding any suoh encroach¬ 
ments on them for the future as actual ex¬ 
perience had in the past shown to be possible. 
This rule is also in accordance with the general 
principle that the private law of a community 
is not to be affected by a change of rulers, 
although there may be points to wbioh, while 
it comes into contract with the public law, it 
ba9 to yield. But the establishment of a Court 
to administer the law “ according to justice and 
right does not of itself imply any change in 
the law to b3 thus admininistered. Therefore, 
amongst Hindus within the Island of Bombay, 
all private relations must in their whole range 
be taken to rest still on the basis of the Hindu 
law except where the public law or the direct 
commands of the legislature have abolished or 
modified it. In re KAHANDAS NarRANDAS, 

5 B. 154. 

(3) — Malabar law—Connection between. —If 
Malabar law is a branch of Hindu law, it is 
one put cut or separated from the parent stem 
before the present form of Hindu law existed. 
Kandile CHIRUTHAI v. PYDEL KURUP, 6 M. 
H.C. 194. [R. f 32 M. 351, F.B =6 M.L.T. 
106 = 2 lad, Cas. 153= 19 M.L J. 350.] 

(4) — Alienation of ancestral property — Bha- 
bras of Rawalpindi city.—Held , that the Bha- 
bras of Rawalpindi city in matters of alienation 
are governed by the ordinary Hindu Law. 
80HNASHAH v. DTP A SHAH 15 PR. 1902. 
[R., 102 P.R. 1907, 35 P.R. 1907.] 

(5) — Family adopting Hindu religion governed 

by Hindu law in force in the place of residence, 
— Where the parties are Hiodus, held , in the 
absence of any custom to the contrary, or of 
any satisfactory evidence for showing what 
form of Hindu Law they have adopted, that it 
must be taken that they have adopted in its 
entirety one form or other of the Hindu Law, 
and that it being uncertain which form they 
adopted, it is not unreasonable to infer tbat 
they adopted the form which prevails in the 
locality in which thev reside. RaMDAS v. 
CHUNDRA DASSIA, 20 C. 409. (ll C. 463, 
P.C., R-) [R., 6 A.L.J. 591 = 31 A. 477.] 

(6) — Migration — Custom — Tenacity. —The 
tenacity of custom regulating succession, even 
under the strain of migration, is repeatedly 
recognised by the law. PARI3ATI v. JAGADIS, 

4 Bom. L.R. 365. 

( 7 ) —Migrating family—Law applicable to , 
is the law obtaining in the original home — 
Family migrating from Guzerat is governed, 
by Mayukba in the absence ot proof of aban¬ 
donment—Barden of proof as to such abandon - 
men t—Evidence. — Where a family migrates 
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Hindu Law — continued. 


1.—General— continued. . -1.— General - continued . 


from Guzerat where the Mayukha prevail?, it 
muse be assumed that that law still applies 
to the family, unless it is shown that the 
family has abandoned it, and adopted the law 
of the oountry where it has settled. The 
burden of proof of such abandonment and 
adoption lies on the party setting it up, and 
the burden can be discharged by showing that, 
in tde matter of devolution of property, the 
rules obtaining in the country of adoption have 
been accepted as rules governing the family. 
But it is impossible to hold that the adoption 
of customs or rites of the country in which 
people settle when that adoption is not made 
in substitution for, but in addition to, customs 
prevailing in the country from which they ori¬ 
ginate, evidences any intention to abandon 
their personal law. MURLE DOS v. MANICKA 
CHETTY, 5 M.L.T 181. 

( 8 ) — Migrating family , law applicable to — 
Presumption that migrating family is governed 
by the law of its omg nal home — Burden of proof 
as to the family being governed by a different 
law lies on him who asserts ii — Stridhan — Pro¬ 
per and improper — Succession. —Where a fami¬ 
ly migrated from Guzerat, where the Mayukha 
law prevails, to Madras, the presumption is 
that it still continues to be bound by the 
Mayukha law, and the burden of proying that 
the family is governed, not by that law, but by 
the Milakshara as administered in Madras, 
lies on them who assert it. (Marsh 232. 2 M.I. 
A. 183, 4 M.I.A. 259, 292, 12 M I.A. 81, 2 W. 
R. 197, 6 W.R. 295, 8 W.R. 261, Appl.) The 
presumption can be rebutted by showing either 
that the family has a^quiesoed in a course of 
devolution of property according to the common 
course of descent in Madras, or that it has con¬ 
formed in its religious or social usages to the 
Madras usages. The presumption is weak where 
the changes set up is from Mayukha to Milak¬ 
shara, as there are very few points of difference 
between the two. The law governing a migra¬ 
ting family is the law obtaining in the original 
country, except such modifications as are made 
through customs whioh have arisen after the 
migration. Judicial decisions on points of law, 
unless they are expressly baaed on new customs, 
must be held to be the law as it existed always, 
and the burden of proving that the original law 
was different, and that the subsequently accept¬ 
ed law was based on new customs, lies on him 
who asserts it. (11 M. 162, D.) The heirs to 
stridhanum proper and improper are identical, 
save that, as between male and female offspring, 
the latter have a preferential right as regards 
stridhanum proper, while the former have a 
similar right to stridhanum improper. (17 B. 
758, P.) Neither in Mayukha n or in Milakshara 
is there a general rule of inheritance by whioh 
succession to non-teohnical stridhanum could be 
regulated in default of “eons and the rest,” and 
the ordinary rule for succession to a male does 
not govern the devolution of non-tochnical stri¬ 
dhanum, It is more probable that Nilakanta 
intended that the devolution of non-teohnical 4 

C. IV—64 


stridhanum should be according to the ordinary 
rules laid down by him for succession to women’s 
separate property than that he intended that 
it should be according to the ordinary rules for 
succession to a man’s property. As, under the 
Milakshara , there is only one rule for the suc¬ 
cession to woman’s separate property of all 
kinds, it is very uulikely that Nilakanta would 
have made so important a deviation from the 
MitaksharA Law except in express terms. The 
deviation introduces an entirely new principle 
into Hindu Law, viz., the succession to a 
deceased woman as to a male, and as the new 
principle could only be made compatible with 
the oompaot series of heirs by removing several 
of the enumerated heirs from the list, Telong 9 
J.’s view'in 17 B. 758 is correct. KESANDOS 
MURLEDOS v, VENKAT ROW, 5 M.L.T, 169. 

(9) — Customary laio—Migration of family — 
Mayukha . — Where a Hindu family migrated 
from Gujrat to Oadh, before the Mayukha was 
written, it was held governed by the Mayukha, 
since it might will be that the rule was in force 
in earlier times and that the Mayakha only 
embodied and defined a pre-existing custom. 

Chandika Baksh v. Munna Kuar. 4 Bom. 
L R.376. 

(10) —Construction of wajib-ul-arz .—Where 
a construction oan be put upon a wajtb-ul-arz 
whioh is compatible with the rules of the Hindu 
Law, that is the proper construction to be 
placed on the wajib-ul-arz. DHONDHE SINGH 

V. SANT Bakhsh Singh, 3 O.C. 181. 

(11) —i “ Malik," meaning of , in relation to a 

Hindu female. — Held , that, where property if 
given or devised to a Hindu female, the use of 
the word “ malik ” imports full proprietary 
rights, unless there is something in the context 
to qualify it. TlKARAM SINGH v. MUSSAMMAT 
CHET Kunwar, 12 O.C. 157 B=2 Ind. Cas. 
924. (29 A. 217, 35 I,A. 17, 2 O.C. 226, R 9 

O.C. (119, Overruled.) 

(12) — Rule as to accumulations. —In the 
absence of any direction to the contrary, it is 
the rule of Hindu Law that accumulations go 
with the corpus. BlSSONAUTH CHUNDER v. 
SREEMUTTY BAMASOONnERY DOSSEE, 12 M. 
I.A. 41. 

(13) — Hindu Law — Bairagi's rights—Civil 
Courts. A Hindu, becoming a bairagi, if he 
chooses to retain possession of, or to assert his 
right to, property to which he 19 entitled, does 
an act whioh may be morally wrong, but in 
which he will not be restrained by the Courts. 

Jagannath Pae v. Bidyanand, 1 B.L.R.A. 

C. 114 = 10 W R. 172. 

(14) Majority — Hindus. — A Hindu does not 
nome of age till eighteen. KAMIKHA PRASAD 

Roy v. Srimati Jagadamba Dasi, 3 B.L. 
R. 808. 

(If ))-—Age of majority .—The age of majority 
of a Hindu was sixteen years according to the 
Hindu Law. MOTHOORMOHUN ROY v. 8UR- 
RENDRO Narain Deb, 1 C. 108. FB.=24 

W. R. 464. [R, t 31 R. 349-9 Bom. L.R. 143.] 
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-1.—General— continued . 

(16) — Servitudes — Their recognition in Hindu 
and Mahomedan Law — Per Norman t J .—The 
laws of every country must necessarily recognize 
servitudes. It has been well said that the 
origin of servitudes is as ancient as that of 
property, of which they are a modification. It 
seems clear that servitudes were known and 
recognised both by Hindu aud Mihomed&n 

Law. John George Bagram v. khettra- 

NATH KaRFORMAH. 3 B LJR.OC. 13. 

(17) —Divorce among Hindus — Indian Di¬ 

vorce Act .—Divorce is uot absolutely forbidden 
by Hindu Law as to shut out evidence of custom, 
and if the custom of the caste allows divorce, 
the law 7 does not forbid it among the lower 
oastes. (6 B.L.R 252, R.) The Civil Courts 
may entertain suits for divorce other than 
those provided for by the Indian Divorce Act, 
where the divorce is sanctioned by laft or custom 
having the force of law POUNIAH v. 
POUNIAH, L B. R. 1872 — 1692, 78. (6 Ben. 

L.R. 243, 1 Borr. Rep. 387, 1 Borr. Rep. 410, 
6 Moo. I.A. 348, 1 Borr, Rep. 14, S W.R. 
Vol. Ill, 3, 6 Moo. I. A. 390, R.) [R., L.B.R. 

1893 — 1900, 85, 461.J 

(18) —Act XIV of 1S40 — Applizabili'y to 
Hindus. — Act XIV of 1840 had oo application 
as between Hindus. The law and usage of 
Hindus regulated all matters of contract be¬ 
tween Hindus. Under Hindu Law, a written 
contract was uot necessary. AL.VAR CHETTY 
v. VaIDIEINGA CHETTI, 1 M.H.C. 9. 

(19) —* Yojrnan vrittV —* Nibandlia' — 
Creation of the office bi* caste — The officiator 
cannot be removed by caste except on valid- 
ground—Caste— Caste question—Civil Court — 
Jurisdiction—Bombay Regulation 11 of 1827, 
s. 21.—Under Hindu Law, Yajman vritti is a 
nibandlia and is ranked amongst the heredit¬ 
ary rights of immoveable property. The office 
of hereditary priest (yajman vntti ), where it i3 
held in relation to a family, owes its origin, 
continuance and binding character, to custom, 
not to a grant from the king or au agreement 
between the parties. Where the offioe is one of 
hereditary family priest, the mere fact that, 
in any individual case, it has been created origi¬ 
nally by caste for the purposes of families 
belonging to it, cannot affect it, because the 
office carries with it a hereditary right in the 
nature of property, and the incumbent cannot 
be deprived of it by any one, unless he has 
become a patila (outoaste) or has declined to 
officiate. The caste in suoh a case makes the 
selection for the families ; and when any family 
aocepts the officiator as its hereditary family 
priest, custom annexes to the office certain 
incidents m the nature of civil rights as against 
the family, which neither the family nor the 
caste has power to annul except on the ground 
of some offence under the Hindu Law commit¬ 
ted by the officiator, or of refusal by the offioia- 
tor to discharge his duty as family priest. 
Where a oaste has appointed a man to a mere 
priestly offioe, there is no right of property 
conferred, and his continuance or removal is 


Hindu Law —continued. 

-1. — General — continued . 
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exclusively within the competence of the oast6 
and it is a caste question. But it is different 
where the offioe of hereditary priest is created 
; for the performance of religious ceremonies in 
certain families, provided, according to Hindu 
Law, either the caste or the families, have 
power to create such an office and give it the 
character of immoveable property, GHELA- 

BHAI v. Hargovan, 13 Bom. L.R, 1171. 


(20 )—“Immoveable propertywhat it includes 
—Principles cf Hindu law when applicable 
in construction of term. — Per Sargent, J —The 
Privy Council has laid down in 10 B.H C- R. 
281, in a case under the Limitation Aot, XIV of 
16.59 that inasmuch as the term “ immoveable 
property 7 ’ was not defined by the Act, it must, 
when the question concerned the rights of 
Hindus, be taken to include whatever the 
Hindu law classes as immoveable, although 
not such in the ordinary acceptation of the 
word. Where the question is whether the 
subject of the suit is in the nature of immove¬ 
able property, if its nature and quality can be 
only determined by Hindu law and usage, the 
Hindu law may be properly invoked for that 
purpose. The intention of the Privy Council 
in laying down the above rule was uot to confine 
the application of the Hindu law to those cases in 
which “the quality and nature of the subject of 
the suit can only be determined by Hindu law.” 
Their Lordships, in using the expression “subjeol 
of the suit” intended to include in it all the facts 
which determine the nature of the plaintiff s 
claim, and not merely of the allowance itself, 
and to confine the application of the Hindu 
law to those cases in whioh the “ subject of 
the suit ” has such a distinctive Hindu charac¬ 
ter as that only Hindu law and usage cau be 
legitimately invoked to determine its quality 
and nature. In the present case, the claim 
was by a Hindu temple based upon a formal 
grant or sanad from a Hindu sovereign who^e 
obligations the E, I. Company assumed, to 
which obligations the English Crown subse¬ 
quently sucoeeded. The olaim was therefore, 
by its very nature, one which can only be 
preferred by Hindus, and was, according to the 
ruling of the Privy Council, to be governed by the 
Hindu law 7 . Under the Hindu law, it is the fixed 
and permanent character of tbe allowance, from 
whatever source derived,which entitles it to rank 
with immoveables. In the present case, the 
grant was by a Hindu king, and it must from 
the object it had in view, be deemed to be one 
in perpetuity ; and the fund out of which this 
perpetual allowance was to be naid was derived 
from a permanent source. It had therefore, 
all tbe characteristics of permanency and dura¬ 
bility which are essential to bring it, according 
to Hindu law, within the term “ immovea e 
property.- Per Melvill. J -The oorrect state¬ 
ment of the rule laid down by the Privy Coan 
oil in 10 B.H.O. 281, was this, viz.* that 
whenever it is possible to do bo, .*^0 
“ immoveable property” and . .peg 

immoveable property” in Aot XIV o 
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Hindu Law— continued. 

- i .—General— continued . 

must be interpreted, on general principles 
of construction, with reference to the nature 
of the thing sued for, and not to the 
stains , race, character, or religion, of the 
parties to the suit ; but that in exceptional 
cases, in which the thing sued for is of suoh a 
special and peculiar character that its nature 


Hindu Law —ood^du^ a//V^ ^ ^ 

-1.—General— cohcluctea, ---— 

Purchase in name of son by Hindu or 
Muhammadan father—Presumption of benami 
purchase—Onus of proof to the contrary— See 

Benami transaction—General, 6 B. 717. 

See Customs—Punjab— General, 20 P, 
R. 1867. 


oanuot be determined without reference to the 
special and peculiar law of a particular sect or 
class, in such oases, and in such cases only, the 
law of such sect or class may properly be 


Applicability of, to Jains — See CUSTOMS— 
Punjab—adoption, 95 P.R 1909 = 212 P.L, 
R. 1910= 163 P.W.R. 1909. 


referred to as furnishing a guide to the deter¬ 
mination of the question. Tnus the Privy 
Council has laid down a rule and an exception 
and the question in every case must be whether 
the case is governed by the rule or the exception. 
The rule is that the terms “ immoveable pro¬ 
perty ” and “ interest in immoveable property ” 
are to be held to include not only land and 
houses, and such other things as are physically 
incapable of being moved, but also sucb 
incorporeal hereditaments as issue out of, or 
are connected with, immoveable properly so 
called, and which therefore, “savour of the 
reality.” Incorporeal hereditaments which 
are of a purely personal nature, and do not 
“savour of the reality,” are moveable property. 


See Customs—Punjab—alienation, 103 

P.R. 1902. 

Unchastity of widow—Effeot of, in regard to 
estate vested in her— See CUSTOMS—PUNJAB 

—Inheritance, 76 P.R. 1901. 

See Customs—Punjab — Inheritance, 
78 P.R. 1869. 

Application of, to agricultural communities 
in the Punjab who are of Hindu origin — See 

Customs—Punjab —Wills, n P.R. 1908 = 
13 P.W.R. 1903 = 92 P.L.R. 1908. 

Kutchi Meraons governed by — Succession — 
Right of sons — See CUTCHI MEMONS, 30 B. 
270. 


Therefore, rights of common, rights of way. 
and other profits in alieno *olo, rents, pensions 
and annuities secured upon land,—all these 
clearly constitute immoveable property. But 


Inapplicability of Mitak^hara Law and 
family custom —See GHATWALI TENURE, 10 
C. 677. 


pensions and annuities not secured upon land. Migration—Effect — Law applicable — See 

houses, or the like do not constitute such an HINDU LAW —JOINT FAMILY, 6 A.L.J. 591 
interest. When a classification can thus be =31 A. 477 = 3 Ind. Ca 3 . 563, 


made, it ought to be so made, without reference 
to the character of the party claiming the right. 
But, there mav be cases in which the test 
prescribed by the rule fails or is very difficult of 
application, and then will oorae in the operation 
of the exception to the rule, and it may become 
the duty of a Court to seek for guidanoe in 
some arbitrary definition contained in the 
religious law of the claimant. As an instance 
of this may be cited the case of an hereditary 
office in a Hindu community incapable of being 
held by any person not a Hindu. The claim 
in the present case was an annuity granted by 
a Hindu sovereign to a Hindu temple. The 
annuity was not made a charge upon land ; aDd 
it is not, therefore, according to general prin¬ 
ciples of construction, immoveable Droperty. 

The Collector of Thana v. Krishna 

NaTH GOVIND, A B. 322. 

Absence of agreement as to payment of in- j 
terest and of demand in writing to bring case 
under Interest Act—Applicability of Hindu law 
in suoh matters —See ACT XXXII OF 1839, 

3 M.L.T. 278 = 18 M.L.J. 245 = 31 M. 250. ' 


Right to levy toll on exports from foreign State 

— Immoveable property — Jurisdiction — See 

Jurisdiction—Causes of Jurisdiction. 

H Bom. L R. 352 = 33 B. 373 = 2 Ind. Cas. 489. 

Khoja Mahomadans—Presumptions and rules 
of Hiodu Law applicable—Son entitled to sue 
father for partition — Burden of proving custom 
to contrary— See KHOJA MAHOMEDANS, 12 
B. 280. 

Applicability of—to Khoja MahomedaDS— Set 
Khoja MAHOMEDANS, 29 B. 85. 

Suit for redemption by father dismissed — 
Second suit by sons—Only son’s share redeem¬ 
able— See Mortgage—Redemption, 4 a.l. 

J. 17 = 29 A. 215= A.W.N. 1907,25. 

See BEN. REG. IV OF 1793, 2 M.I.A. 441. 

See Restitution of Conjugal rights, 
5 C. 500 = 5 C.L.R. 65. 

Trusts in — English Law how far applicable 

— Sec Trust, 5 B. 154 . 


Unregistered mortgage with possession— 
Earlier mortgage without possession subse¬ 
quently registered—Priority—Validity under 
Hindu Law—Notioe —See ACT XIX OF 1843, 
18 B. 332. 

Applicability of. to devolution of agricultural 
tenancy — See O.P. ACT IX OF 1883, 4 N.L.R. 
9. 


-2.—Adoption. 

See Customs—Punjab—adoption. 

See Limitation act, 1908, art. 118 . 

(1) —Permission to Hindu widoio to adopt— 
Widow not a trustee .—It is impossible to hold 
that, when there is a permission to adopt a 
son, a Hindu widow can be said to hold her 
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Hindu Law —oontinued. 

-2.—Adoption — continued , 

husband’s property only in trust for the son 
to be adopted. GOBIND CHANDRA DARMA 
MAZOOMDAR v. ANAND MOHAN 8ARMA 

Mazoomdar, 2 B L.R A.C., 313. (7W.R. ! 

134, 9 M.I.A. 534, Rel. on.) [JF2., 2 C. 295.] \ 

(2) —Deed of permission to adopt , not invalid 
by reason of absence of stamp and registration . j 
—This was a suit to set aside a deed of 
permission to adopt. The Principal Sudder 
Ameen passed judgment broadly stating that j 
the deed of permission was invalid, because it 
was not engrossed on stamped paper. The ; 
High Court, however, held that a deed of 
permission could not be regarded as invalid for 
the above reason alone. Moreover, under the 
Hindoo Law, a verbal permission to adopt, 
if supported by reliable evidence, would be 
perfectly valid. The High Court also observed 
that neither under the old nor the new Regis- j 
tration Act it is compulsory to register such 
doouments. The absence, therefore, of registry 
and stamped paper, though it might give rise to 
inferences against the genuineness of the deed, 
but was by no means conclusive. PRITIMA 
SOONDUREE CHOWDHRAIN v. ANUND COOMAR 

CHOWDBRY, 6 W.R. 733. ; 

| 

(3) —Formal adoption without sanction of 

ruling 'power—Absence of sanction will not 
prejudice adoptee's rights of succession .—A 
formal adoption is not invalid, because it has . 
not received the sanction of the ruling power, 
and (where the ruling power does not interfere) » 
an adoption without such sanction entitles the 
adopted son to succeed to property of the nature 
of a service waton . RAMCHANDRA VASUDEV 
v. NANAJI TlMAJI, 7 B.H.C. A.C., 26. [R., 

1 B. 607, 24 B. 367, F.B. ; F ., 27 B. 75.] 

(4) —Authority to adopt —Anoomatee Pattra 

—Adoption by a minor under the Court of 
Wards without consent of the Court of Wards .— 
Tn a suit to establish a deed of Anoomatee 
Pattra , although the answer may not traverse 
the deed and the adoption made in pursuance 
thereof, yet the plaintiff must establish his 
case by evidenoe. Queere .—Whether, under 
s. 33 of Ben. Reg. X of 1793, an adoption, by 
a minor and Ward of Court, of a son, without 
the consent of the Court of Wards, is wholly 
void. MUSSUMAUTH ANUNDMOYEE CFIOYV- 
DHOORAYAN V. SHEER CHUNDER ROY, 2 ’ 
W.R. 19, P.C. = 9 M.I A. 287 = Marsh 455. j 

(5) — Prohibition by Government —Kulkarni 
vatan. — The sanction of Government, to an adop- | 
tion by a kulkarni or his widow, or by a co- i 
parcener in a kulkar aiship or his widow, is not 
necessary to give it validity, nor has Govern- i 
ment any right to prohibit or otherwise inter¬ 
vene in such an adoption. NARHAR GOVIND 

Kulkarni v. narayan Vithal, l B. 607. 

[ R ., 27 B. 75.] 

(6) —Hindu Law — Verbal authority to adopt — 
Widow of divided member of Hindu family , right 
of* to life interest .—In this case one 8 olaimed as 
the widow of H and as the mother of R, the . 


Hindu Law —oontinued. 

-2.— Adoption — continued . 

minor whom she had adopted, as she alleged, 
with the permission of her late husband. The 
validity of the instruments under which her 
right to adopt was olaimed, and more especially, 
of the Unoomuttee Pottro on which the claim to 
the property was founded, failing the adoption, 
had to be considered. The Judicial Committee 
ruled that a power to adopt may, under the 
Hindu law, be given even verbally, and conse¬ 
quently the documents in the case, if authen¬ 
tic, must be taken to have given it or, at all 
events, to prove that it had been given. And 
there was no sufficient reason to doubt their 
authenticity. Also, when a member of a divid¬ 
ed Hindu family dies childless and his widow 
adopts a minor but such adopted son happens 
to die before attaining majority, the widow is 
entitled to a life-interest in the estate of her 
deceased husband. In this case, a second 
adoption of one G was alleged to have been 
made, and their Loidships held that the said 
G could not, under any circumstances, have 
any right to the property in suit during the 
lifetime of the widow. But this order was 
made without prejudioe to any question as to the 
rights of G (if aoy) after the death of 8, and 
without prejudice also to the rights (if any) of 
any person not then before the Court, either in 
lifetime or after the death of the said 8. 
SOONDUR KOOMARREE DEBEA V GUDADHUR 
PERSHAD Tewaree, \ W.R. P.C., 116=7 
M.I.A. 64. 

(7 )—Adoption by widow—Authority to adopt , 
interpretation of—General authority to adopt one 
son o>i death of another , not limited to adoption 
of two only—Widow if may question validity of 
adoption — Esto%pel. —R, a Hindu and the 
owner of a Raj, died leaving a widow (the 
appellant) who was then enceinte. According 
to the widow’s own admission, R before his 
death gave hor authority to adopt in the 
following terms : If, God forbid, you give 

birth to a daughter or if a son be born but die 
after his birth, I striotly order you to adopt 
some boy to me. so that he might perform my 
shradh ceremony and yours and perpetuate 
my name and after your death become the 
absolute owner and possessor of the whole of 
my estate. If, God forbid, the son who 
might be adopted under this authority snould 
die in your lifetime, you will have power 
to adopt another boy.” A son was born 
but died shortly afterwards, and three boys 
adopted one after the death of the other having 
also died, she adopted a fourth boy, the 
respondent, who was the son of a cultivator. 
Until her quarrel with the respondent, the 
appellant ar.d her advisers invariably regarded 
the words ascribed by her, according to her 
recollection, to her husband as giving her a 
general authority to adopt not limited to or 
exhausted by two adoptions. Held . that, 

even assuming that she remembered the exact 
words used by her husband, they expressed a 
general intention that, if one boy died, another 
boy was to be adopted, and the widow had 
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Hindu Law —continued. 

- 2. —Adoption — continued. 

power under that authority to adopt the res¬ 
pondent. That, so far as she herself was 
concerned, she was, on the evidence, clearly 
estopped from questioning the validity of the 
adoption, and her suit to declare the adoption 
invalid failed on this ground, as also on the 
ground that the adoption of the respondent 
was in fact a valid adoption, being covered by 
the authority given to her by R. RANI DHA- 
RAM KUNWAR v. BABWANT 8INGH, 16 C.W. 
N. 679. P C =9 A.L.J 730=14 Bora. L.R. 
483 = M W N. 1912 641 = 12 M L T. 93 = 16 

C.L.J. 61 = 23 M.L.J. 200 = 34 A. 398. 


Hindu Law— continued. 


2.—Adoption— continued . 


within which 6he may exeroise the power con¬ 
ferred upon her. One B directed his widow to 
adopt a boy from a certain family. There 
were four boys in the family at the time when 
the authority wag given but the widow adopted 
a boy boro in that family some timo after the 
death of her husband. Held , that the direc¬ 
tion was sufficiently oomplied with by the 
adoption of the boy, who was of more suitable 
age for affiliation than his brothers. MUT- 
SADDI LAB v. KUNDAN Lab, 3 A L.J. 246, 
P C. = 1 M.L.T. 93 = 8 Bora. L.R. 37l = 16.M.L. 
J. 174 = 28 A. 377 = 33 I.A. 59. 


(8) — Adoption by widow—Authority from 
husband. —An adoption by a widow after hus¬ 
band’s death, without any authority from him, 
is invalid in the Zillah of Efcawa, in provinces 
ceded by the Nabob of Oudh, in 1801. During 
the pendency of a suit instituted by a person 
claiming as an adopted son against a widow, 
the widow dies, and proclamation i3 made for 
her heirs to come in and defend the suit, a?3d 
the claimant is put in possession of the prc- j 
perty in dispute by the Collector. The Court 
of Sudder Dewanny Adawlut decide that the 
claimant has not made out his title, and direct I 
the Collector to put in possession of the pro- \ 
perty another person who had come in under I 
the proclamation, but produced no evidence of i 
his title. Held , that the latter part of the 
decree must be reversed. RAJA HAIMUN 

Chubb Singh v. Koomer Gunsheam 
Singh, 2 Knapp 203. 

(9) — Hindu. Law — Widow — Authority to 
adopt given to vndow , in question. —Where the 
authority to adopt given to his widow by a de¬ 
ceased Hindu was in question, held, on evi¬ 
dence, that such authority had not been suffici¬ 
ently proved. HARANAND CHETBANGIA v. RAM 
GOPAB CHETBaNOIA 27 C. 639, P.C. = 27 I.A. 

1 = 4 C.W.N. 429 = 2 Bora. L.R. 562 = 7 Sar. ! 
648. [R,, 34 C. 576= 11 C.W.N. 622 = 6 C.L. 

J. 30.] 

(10 & 11 )—Adoption by widow— Anoomatee 
patra or deed conferring power to adopt. —An 
adoption, eaid to have been made by a Hindu 
widow in compliance with a power given her 
hy an Anoomatee Patra (alleged to have been 
executed by her deceased husband), which adop¬ 
tion did not take plaoe until seventeen years 
after his death, decreed by the Courts in India 
as unfounded in fact, and the deed a forgery. 
8uoh finding sustained on appeal by the Privy 
Council. CHUNDERMONEE Debia Chow- 
DHOOBAYAN v. MONMOHEENEE DEBIA, 8 
M.I.A. 477. 

(12 )—Direction to adopt from a family—Alter 
born sons—Validity of—According to all schools 
of Hindu Law, a widow may adopt with the 
assent of her husband. The assent may be 
given either orally or in writing. When it is 
given it must be strictly pursued. She oan- 
not be oompelled to act upon it until, she ohoses 
to do so, and, in the absence of any direction 
to the contrary, there is no limit to the time 


(13) —Adoption by widoio under husband's 
authority — Second adoption , validity of — Re¬ 
strictions to widow's power — Intention — Spiri¬ 
tual benefit , how accrued—Continuation of line 
—+Law in Madras , Bombay and Bengal.—A 
Madras Brahmin died intestate and without 
issue, giving hip widow authority to adopt. He 
placed no specifio limitation on the power to 
adopt, his object being to secure spiritual bene¬ 
fit to himself, and to continue his line. The 
first child adopted by the widow having died 
when little more than two years of age. Held , 
that the widow’s authority to adopt was not 
exhaused by the first adoption and the adop¬ 
tion of a second boy after the first died was 
valid. The main factor for consideration in 
these cases is the intention of the husband. 
Any ppeoial instructions which bo may give for 
the guidance of bis widow must be strictly 
followed. Where no such instructions have 
been given, but a general intention has been 
expressed to be represented by a son, effect 
should if possible be given to that intention. 
The Ramnad case as (12 M.I.A. 397, R.) indi¬ 
cating limitations to the application of the 
above rule. Surendra Nandan v. Sailaja Kant 
Das Mahapatra (13 C. 385, Appr.) aod the 
judgment of Milter , J. KANNEPABLI 8URYA- 

narayana V. PUCHA Venkatramana, 10 C. 

W N. 921, P.C. = 4 C L.J. 171 = 16 M.L.J. 276 
= 1 M.L.T. 260 = 8 Bora. L R. 700 = 3 A L J. 
702 = 29 M. 382 = 33 I.A. 143. (22 W.R. 127, 

Appr.) TR., 33 C. 1306=11 C.W.N. 12 = 4 C. 
L.J. 357,] 

(14) —Adoption by a senior widow , ivho lived 
separately from her husband — Widow's power 
of adoption—Question of fact and law—Implied 
prohibition is not a question of fact , but of legal 
inference from the facts found .—Where there 
is no express prohibition, nor are there oir- 
curnetances from which prohibition can be 
implied, the mare fact that a widow and 
her husband did not live together does not 
render the adoption made by her invalid. 
A widow’s power to adopt does not rest on any 
delegation from her deceased husband, but is 
her own inherent right. The husband’s right 
to forbid and the widow’s consequent inability 
to adopt are referable rather to the paramount 
duty incumbent on a Hindu wife to obey her 
husband’s command than to a delegation of 
power from him. The husband’s consent is, in 
the absence of prohibition, always to be implied. 
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Hindu Law —continued. 

I-2.—Adoption— continued, 




The determination of the question whether an 
incapacity to adopt on the part of a senior co¬ 
widow results from the facts found by the lower 
Courts, under the circumstances of a particular 
case, involves matter of legal inference and is 
consequently open to inquiry on second appeal. 
Laxmtbai V. SARASWATIBAI, 1 Bom. L.R. 420 
= 23 B. 789. 

(15) — Husband—Widow adopting under a 
power from her husband.—When a widow 
adopts with the full authority of her husband, 
the adoption oven into a joint family is valid and 
the adopted son takes an interest in tb6 pro¬ 
perty of the family. BaCHOO v. KELUSHAL- 
DAS, 4 Bora. L R. 883. 

(16) —Nidadavole estate , whether partible — 
Authority to adopt given jointly to tivo widows of 
last male owner—Whether survivor of the two 
could malce the adoption—Effect of adoption in 
divestirig estate — Adoption made under co rdon ; 
whether void or voidable. —The last male owner 
of estate N, died leaving as his only heirs, two 
widows, and leaving a will authorizing them 
(the widows) to adopt a son to him. One of the 
widows since dying, the surviving widow adop¬ 
ted a boy who was then the sole owner of 
estate M ; and the adoptee and the adoptive 
mother, also having died since, a reversioner, 
laying a claim to estate M, brought a suit ques¬ 
tioning the validity of the adoption and 
urging that, even if it was valid, the adoptee 
was divested of all interest in M aod that 
he (plaintiff) was therefore, entitled to a 
portion of the estate M. The questions for 
deoision were (1) whether the estate N was 
impartible, (2) whether the will and the 
authority to adopt were genuine and valid and 
(3) whether the adoption was invalid on the 
ground of the widows being ooerced into 
making it by a threat of criminal prosecution. 
Held , (1) on evidence that neither the family 
nor the Government regarded the estate as 
impartible. In re-granting the estate to its 
proprietor after a forfeiture, the Government 
did not express any intention to interfere with 
the quality of the estate in regard to its pirti- 
bility or descendibility. In accordance with 
the principle laid down in the Hansapur case 
(12 M.T.A. 33, R ,) and the Sivaqanqa case (3 
M. 290, R) if the estate was all along partible, 
forfeiture and re grant could not affect that 
quality of the estate (14 T A. 134, 24 M. 606 
R.) and that, thrrefore, the Nidadavole estate 
is partible. (2) Feld, also, that the will was 
genuine ; that the authority to adopt, oven 
though granted to the two widows jointlv, was 
valid (23 M. 1, R ) that such authority, hav¬ 
ing been given without restrictions, was tan¬ 
tamount to a grant to each of them ; that the 
same was not exhausted on the death of one cf 
them and that, consequently, the adoption by 
the survivor was valid. In reply to the objec¬ 
tion that the adoption was void as having been 
made under threat, it was held that, where 
•no felony had been actually committed, the 


threat of a criminal prosecution for the same 
could not amount to the stifling of a criminal 
prosecutiou and that, though the coercion to 
which the widow was subjected might have 
justified her in repudiating the adoption, yet, as 
she did not repudiate it., but, always maintained 
its validity, the coercion could not invalidate it. 
Feld, also on a consideration of the texts that the 
adoption of the adoptee into the Nidadavole 
l family did not operate in law to divest him of his 
rights in the Me9tate, there beiog nothing in the 
) texts which necessarily carried with it the idea, 
that the adopted son might be divested of pro¬ 
perty which was his own absolutely at the time 
of adoption. (10 C.W.N. 121, 5 C. 776, R.) 
Scmble :— Evidence of experts on matters of 
Hindu Law (not being foreign law) is inadmissi¬ 
ble. narasima appa Row v. Rangayya 
APPA row, 16 M.L.J. 178 = 22 M. 437. 

(17) — A document giving the wife authority 
to adopt and authorising her to put the adopted 
son into possession of all the immoveable proper¬ 
ties of the person — No devise — Act V of 1881, 
s. 3 — Authority to adopt being in writing and not 
contained in a will—Registration compulsory 
— Regist ation Act , 1877, ss. 17, 49.—A 

document executed by a person at the time 
of his death, authorising his wife to adopt and 
to put into the possession of the son adopted all 
the properties whioh he (the executant of the 
document) got under a certain decree and all 
bis immoveable properties, is in no sense a will, 
i.e., a testamentary disposition of property [vide 
s. 3, Aot V of 18811. It is an authority to 
adopt and nothing else, and the direction 
therein given to put the adopted son in posses¬ 
sion of the property cannot be construed as a 
devise of the property. It is simply a statement 
I of the consequences that should legally follow 
on the adoption. An authority to adopt given 
to a widow by her husband, if it is in writing and 
not contained in a will, mu9t be compulsorily 
| registered, and, unless registered, is inoperative 
| to confer such authority. SOMASUNDARA 
MUDALY v. DURAISAMY MUDALY, 27 M, 80. 

j (18) — Benares school — Widow's power of 
adoption — Husband's permission — ‘ I iramitro- 
daya' —' Dattaka Mimamsa ’— Alienation and 
adoption , dislinc'ion between--Adoption , View as 
to , in Hindu law —Factum valet, doctrine of — 
Applicability to adoption. — An adoption made 
'ov a Hindu widow governed by the Benares 
school, without her husband’s express autho¬ 
rity, is illegal and void ; the principle of 
factum valet does not aoply to such an adoption. 
[F.. l O.C. 30; R., 14 A. 67, F.B.] Although 
1 the Viramitrodaya must be regarded as a work 
of high authority in the Benares sohool of 
Hindu law, still the Dittoka Mimamsa is also 
a very high authority in that school, especially 
upon questions of adoption, which it treats 
more comprehensively than any other work of 
that school of law. (12 M.I.A, 397, 448, 7 LA. 

5, 9 A. 322, R.) So far as the indispensability 
of the husband’s permission to enable a valid 
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adoption by ft widow is concerned, the doctrine adoption arising from the religious duty of a 

of the Datiaka Mimamsa is consistent, though ohildlass Hindu to adopt a son, and of the 

not wholly co incident, with the Mithila and circumstances which rebut such presumption. 

Bengal schools of Hindu law, and even with On the isaue as to the failure of an adoption 

that of the Dravida or Madras school, where as to which there was a conflict of evidence, 

the only distinction is that the consent of the the Privy Council, in the absence of strong 

sapindas is taken a« a substitute for the consent documentary evidence confirmatory of the 

of the husband. The only sub-division of the adoption, and on a consideration of the proba- 

Mitakshara school which adopts the contrary bilities of the case, reversed the judgment of 

doctrine of the Viramitrodaya — viz., dispensing the High Court which bad upheld the adop- 

with the necessity of the husband’s permission tion, and confirmed that of the Judge of the 

—is the Maharashtra school which shows a original Court who saw and heard the witnesses, 

preference for the doctrines of tbo Mayuklia and who considered the witnesses in support 

prevailing in the Bombay Presidency. [1?., 17 of the adoption to be unworthy of credit. An 

A, 294,] There is a broad distinction between alleged adoption oy an uncle, of his nephew 

the case of alienations by a widow and the case who, at the time of such adoption, was his 

of an adoption by her, for, whilst in the former i brother’s only son, was not, as a fact, proved 


the personal status of no one is altered, in 
the latter the personal status of a human 
being, viz., the adopted son, is altered. There 
can be no analogy between adoption and legal 
necessity justifying a widow to alienate her 
husband’s estate, because adoption may be 
made without the existence of any property to 
be inherited by the adopted son, whilst ex 
necessitate rei the existence of the husband’s 
property is a condition precedent to the exercise 
of the power of alienation by a Hindu widow. 
Adoption under the Hindu law is not a temporal 
transaction but a sacrament or religious rite, 
which cannot be performed by a woman irres¬ 
pective o! her husband, for without him she 
has no spiritual benefits to expect. So a maid 
oannot adopt because she has no husband, 
whilst a bachelor may adopt though he has no 
wife. 8o also, a husband may adopt though his 
wife does no coneent, whereas a wife cannot, if 
her husband does not give his permission ; and 
again a widower may adopt without permission 
from his deceased wife. It is only proper and 
sound that the same difference between the 
adoptive powers of a man and those of a woman 
be maintained in the case of a widow. Adop¬ 
tion under the Hindu law beiDg in the nature 
of gift, three main matters constitute its 
elements, apart from questions of form. The 
capacity to give, the capacity to take, aud the 
capacity to be tbo subject of adoption, are 
essential to the validity of the transaction, and 
as such, are beyond the province of the doctrine 
of factum valet. TULSHI RAM v. BEHARI 
LAB, 12 A. 328. 

(19) — Person taken as on adovtcd child with 
the intention that he or she should inherit from 
adoptive par tuts,.whether constitutes valid adop¬ 
tion. —Tue taking of a person as an adopted 
son or daughter with the intention that ho or 
she should inherit from the adoptive parents 
would constitute a valid adoption of the child 
as a keittima child. Ma GYI v. Ma SEIK, 14 
Bur. L.R. 133. 

(20) — Failure of adoption, issue as to —Cou- 
flict of evidence — Practice—Adoption of only 
nephew — Effect of Dwayamushyayana adoption 
on inheritance — ('os/s — Appealable value — 
Objection. — Observations on the presumption of 


to have taken place. Such adoption, if made, 
was invalid by Hindu law. The effect by the 
Hindu law of an adoption of Dwayamushyayana 
(son of two fathers) is not to extinguish the 
lineage of the adopted son to his natural father, 
or to bar him of bis right of inheritance tc his 
father’s estate. In a oase of an alleged adop¬ 
tion by gift, in which the deed of gift stated 
that the son was taken by the person adopting 
as palluclc pulro , for securing future oblations 
of water and funeral cake ; that he would be 
brought up like a son ; that the ceremonies of 
sunqskar have been performed, and he had 
been constituted the representative of the per¬ 
son adopting ; it was held that the terms did 
not import the adoption of a son by gift, and 
that it was only by reason of the gift that the 
filial relation to the natural father was ex¬ 
tinguished, or the right of the son in the estate 
of the giver ceased. [Rel. cn, 12 B.H.C. 3G4; 
R. t 14 A. 67, P.B., 19 B. 428.] Qucure : whe¬ 
ther, in estimating the appealable value of 
Rs. 10,000, tbe costs of suit can be added to 
the principal and interest decreed ? An objec¬ 
tion to an appeal, on the ground that the 
amount in dispute is below tbe appealable 
amount, comes too late, when made to the 
Privy Council at the hearing of the appeal. 
NIIjMABEAB DAS v. BlSWAMBHAR DAS, 
3 B.L.R. 27, P.C. = 12 W R.P.C. 29-13 M.I.A. 
83 — 2 Suther. 237 —2 Sar. 489. [/?., 19 M. 

350.]- 

(21) — Power to adept—Presumption of autho¬ 
rity—Proof of power to adopt — Adoption on 
contingency. —Circumstances under which a 
Court will require strict proof of power to 
adopt, and under whiob it will assume the 
power to have been given. The acquiescence 
of parties interested in opposing an adoption is 
not prima f acie evidence of its validity. The 
precise contingency contemplated by the donor 
of the power mu6t happen to make an adoption 
valid. MOHINDROBaEj MOOKERJEE v. ROOKI- 
NEY DEBEE, Cor. 42. 

(22) — Adoption—Acquiescence for a lengthen¬ 
ed period—Presumption .—Where an adoption 
has been acquiesced in for a period of 33 years, 
it was presumed that the necessary consent of 
some person competent to give away tbe 
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-2.—Adoption— continued . 

adopted son had been obtained. ANANDRAV 

SlVAJI etalv. GANESH ESHVANT BOKIL, 
7 B.H C. App, 33. 

(23) — Proof of authority to adopt—Ceremonies 
— Presumption. —The Court, when it is satisfied 
that permission to adopt exists, will exact 
slight proof of the performance of ceremonies ; 
but it cannot conversely, from the observance 
of ritual forms, infer that the husband’s 
authority, which is essential in cases of adoption 
by a Hindu widow, has keen really obtained. 
RADHAMaDHUB GOSSAIN v. RADHABULLUB 

Gossian, 2 lnd. Jur. O S 3 = 1 Hay 311. 

(24) —Evidence of adoption. —Where a Hindu 
lady adopted a son and carried on a law suit 
during her husband’s lifetime, calling herself 
his wife and the mother of the adopted son, 
and the adoption was never denied, held, that 
this was strong corroborative evidence that the 
adoption was made with the consent of the 
husband and that the ceremonies usual on the 
oocaasion of an adoption were done in his 
actual presence. TlNCOWRIE CHATTERJEE v. 
DeENONATH BANERJEE, WR. 1864,135. 

f25) — Hindu Law—Adoption by widow — 

Pleadings. — An adoption may be made by a 
Hindu widow under an authority conferred 
upon her for that purpose by her husband, but 
such authority must be strictly carried out, as 
the adoption is for the benefit of the deceased 
husband and not the widow alone. Adoption 
by the widow alone does not, by Hindu Law, 
give the adopted child (even after the widow’s 
death) any right to property inherited by her 
from her husband. Adoption being a matter 
of fact, must be strictly proved, and the party 
who claim as adopted son must establish by 
evidence (1) the authority given by the husband 
to the widow to adopt a son to him and (2) his 
actual adoption by the widow as her husband’s 
son. Under circumstances raising a stroDg 
presumption against an alleged adoption such 
adoption held not to have been made. [/?., 12 
A. 328. F.B., 25 C. 662, 27 A. 417 = A.W.N. 
1905, 20 = 2 A.L.J. 36.] Suit by A one of the 
heirs of H, against B, to recover the whole of 
H’s real and personal estate in B’s possession 
as the alleged adopted son of H. There were 
other persons entitled with A, to share in the 
succession to H’s estate, who were not made 
parties to the suit. The Sudder Court at Agra 
held, that B had failed to establish his title as 
adopted son of H, but declared that A was 
entitled to succeed, as one of the heirs of H, to 
a share of his estate and decreed him the whole 
estate as sought by the plaint. Such deoree, 
on appeal, so far as it declared that B had 
failed to establish his title as adopted son of H 
confirmed ; but as the decree was manifestly 
wrong in decreeing to A the entire estate of H, 
and there were no materials to enable the 
Judicial Committee to vary the decree, so as to 
limit it to the share of the estate to which A 
had established his right by inheritance, the 
decree was reversed, and the case remitted to 
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India for inquiries as to the amount of his 
share. CHOWDHRY PADAN 8INGH V. KOER 
Udaya Singh, 2 B.L.R P.C. 101 = 12 W,R. 
P C. 1 = 12 M.I.A 330 = 2 Suther. 219 = 2 Sar. 

447. [D.,30 A. 197 = 5 A.L.J. 200=A.W,N. 

1908, 79.] 

(IS)—Evidence of—Held that the identity of 
a deed of permission to adopt (JJnumate patra) 
was sufficiently made out by a distinot refer¬ 
ence to it in a subsequent proved deed, if there 
is nothing calculated to throw doubt. KlSHEN 

i Bunker Dutt v. Moha Mya Dossee, W.R. 

1864, 210. 

(27) — Hindu Law — Adoption —Adoption t>V 
widow —Effect on property inherited by her — 
Act XL of 1858, s. 3— Adoption by widow dur¬ 
ing pendency of suit—Substitution of adopted 
boy on record. — An adoption by a widow divests 
her of the right of inheritance to her husband's 
property, and vests it in the adopted son. 
Where an adoption takes place while a suit is 
pending on the part of the widow and the 
adopted son is a minor, it is necessary that he 
should be substitued for bis adopting mother 
as the party preferring the appeal and duly 
represented in conformity with provisions of 
s. 3, Act XL of 1858. THE COLLECTOR OF 

Bareilly v. Musst. Nuraen Day, 3 Agra 
349, 

(28) — Failure by the widow to prove authority 
to adopt — Validity of the aaoption of an only 
son. —The senior widow of the Zemindar of 
Madgole adopted an only surviving son on the 
strength of an authority given in an alleged will. 
The junior widow disputed the authority— 
the will also—and the legality of the adoption. 
The Courts in India differed on both the ques¬ 
tions. Held , upon evidence, that no authority 
was given to adopt, and the question of legality 
was left open. 8RI AMMI DEVI v. 8RI VlKRA- 
MA DEVU. 11 M. 486 = 15 I A. 176, P.C.=3 
Bar. 190. [R. t 14 B. 249, F.B., 14 A. 67, F.B., 

18 M. 53, 24 B. 367, F.B.] 

(29) — Hindu Law—Adoption given by widow 

— Only son adoptee. — A widow is competent to 
give in adoption whenever the husband is 
legally competent to give, and when there is no 
express prohibtion from him. Three princi¬ 
ples appear to regulate the power to give : (1) 

A eon is the jornt property of the father and 
the mother for the purposes of a gift in adoption; 

(2) when there is a competition between the 
father and the mother, the former has a predo¬ 
minant interest or a potential voice ; and (3J 
after the father’s death, the property survives 
to the mother. [R.,:16 M. 384, 19 M. 497 = 6 
M.L.J. 90, 1 Bom. L.R. 144.] The adoption 
of an only son, if actually made, is valid, how¬ 
ever sinful the act may be on strict religious 
considerations. NARAYANASAMI v. KUPPU- 

SAMI, 11 M. 43. (1 M.H.O. 54. F.) [B.. 19 M. 

497 = 6 M.L.J, 90, 19 B. 438; Not F., 14 B. 349 
F.B., 6 U.P.L.R. 26 i F., 18 M. 63; Appr., 41 
A. 67. P.B.] 
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(30) —Hindu Law—Bengal school—Power to 
adopt given to voidoio and executors — Validity. 

—Uuder Hindu Law, it is to the widow alone 
that the power ol adopting a son oan be dele¬ 
gated by.the husband ; and she has no capacity 
to adopt, save uuder the express permission of 
the husband given in his lifetime, A power j 
to adopt to the wife alone, and only associated 
with another person as a fetter on her choice of 

a son, would be valid. A power to adopt, 
given by a testator to his widow, being also the 
executrix of his will, and to two other execu¬ 
tors conjointly, is bad. AMRITO LALL DUTT 
v. SURNOMONI DASI, 23 C. 662 = 2 C.W.N. 389. 
[Affirmed, 27 C. 996, P 0. = 27 I A. 128 ; R ., 

9 C.W.N. 1033 ; D. f 150 P. K. 1908.] 

(31) — T \ho cart adopt—Power to adopt given 

to widow and executors conjointly — Will, Con¬ 
struction of .—No one can adopt a son to a dead 
man, except his widow, authorised for the pur¬ 
pose by him. The power is exercieable by the 
widow alone, though the widow’s choice of a 
boy may be restricted in various ways, and 
among them, by requiring the consent of persons 
named by the husband. A power to adopt, 1 
given by a testator to his widow conjointly 
with his executors and trustees, is invalid. 
AMRITO LaIj DUTT v. SURNOMOYE DASI. 27 
C. 996, PC =27 I A. 128 = 4 C.W.N. 549 = 2 
Bom L.R. 446=7 Sar. 633. [R. ( 9 C.W.N. 

1033.] 

(32) — Adoption byt widow — Absence of autho • 
rity from husband — Consent of nearest sapiudas. 

— In the absence of her husband’s authority to 
adopt a son, a widow caDuot make an adoption 
under Hindu Law obtaining in Southern India, 
without the consent of her nearest as well as 
near other sapiudas. PALANISWAMY GOWN- 
DEN v VANJIAMMAE, 4 Ind. Cas. 36. (26 M. 

627, 30 M. 50, 4 A.L.J. 150, 9 Bom. L.R. 89, 

5 C.L.J. 140, 11 C.W.N. 315, 17 M.L J. 114, 

2 M L.T 91, F.) 

(33) —Adoption by a widow—Authority from 
her husband — Joint family. —The widow of a 
deceased co parcener in a joint Hindu family is, | 
under an authority given to her by her husband 
competent to adopt a son, although the effect 
of the adoption may be to divest the estate of a 
son of the other coparcener. BACHOO v. 
MANKORBAI, 6 Bom. L R. 268=29 B, 51. j 

(34 <0 35) — MitiJcshara—Adoption by widow 

Authority to adopt — Joint family .—Where, 
under an authority to adopt given by her hub- 
band’s will to the widow of one of the two 
deceased co-parceners in a joint Hindu family 
governed by the Mitaksbara law, prior to the 
adoption of a son by her (the widow) a posthu¬ 
mous son was born to the other co-parcener. 
Held, that ibe adoption was valid. BACHOO 
v. MANKOREBAI, 9 Bora. L.R. 656, PC.= 11. 

C W N. 769 = 6 C.L.J. 1 => 31 B. 373 = 17 M.L.J. 
343 = 2 M.L T. 299 = 34 1 A. 107. 

(36)— Sufficiency of assent of one of several 
sapindas .—The assent of any single sapinda 
among several sapindas is not euffioient to vali- 

C. IV—66 
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date an adoption by a widow. PAULIEM 
VaLOO CHETTY V. PAULIEM SOORYAH 

Chetty, 1 M. 252 = 4 I.A. 109, P.C. = 3 8ar. 
698. 

(37) —Widow adopting with the consent of 
one kinsman—Constnt given on misrepresenta • 
tion of her husbana's authority nullifies the 
transaction. —Where the consent of one of the 
two nearest kinsmen to an adoption made by a 
widow was absent, but the widow had obtained 
the consent of the other on the representation 
that she had received her husband’s authority, 
to adopt and it was found that no suoh autho¬ 
rity was given. Htld , the adoption was invalid. 
VENKAMMA v. 8UBRAMANIAM, 9 Bora. L R. 
89=30 M. £0 = 4 A L.J. 150 = 5 C L J. 140 = 
11 C W N. 345 = 17 M L J. 114 = 2 M.L.T. 91 = 
34 I.A. 22. 

(38) — R(quisi'es for adoption — Sanction — 
Consent of bhaubandhs—Vatandars —Consent 
of kinsmen —Consent of Government —The con¬ 
sent of the Government or of the bhaubandhs 
is not essential to the validity of an adoption 
among vatandars. Per Batty, J .—So far as 
lands held pro servitus impendendis or pro servi- 
tus inipensis et impendendis are concerned. 
Government can determine the conditions on 
which they should be oonfcinuable or deter¬ 
minable. But while reserving this power to 
Government the legislature seems to have left 
the devolution of iuteresto among the members 
to whom they are continuable. to be deter¬ 
mined by the ordinary law governing the 
community to which these members belong. If 
that ordinary law reoognises an unrestricted 
right of adoption, the power given to Govern¬ 
ment of deciding, as to the conditions of con¬ 
tinuance, has no operation on that right so long 
as those conditions of continuance remain 
satisfied. BALAJI v. DATTO, 4 Bora. L.R. 762 
27 B. 75. 

(39) —Authority — Father-in-law — Daughter- 
in-law — Father-in-law — Assent of father-in-law 
— Daughters — Divesting of estate which has al¬ 
ready vested .—A Hindu who died leaving 
behind him a widowed daughter-in law and 
two daughters, made a will whereby be autho¬ 
rised the daughter in-law to adopt a son to her 
husband. In accordance with this, the 
daughter-in-law adopted the plaintiff after the 
death of her fatber-in-law : Held , that the 
assent of the father-in-law could not survive 
beyond his lifetime, so as to enable his son’s 
widow to divest an estate that had devolved by 
inheritance on heirs, who did not derive title 
through the son ; that, therefore, the estate 
which had already devolved upon the daughters 
cannot be divested by the adoption, subse¬ 
quently made by the daugbfcer-m law. LAKSH- 
mibai V. Vishnu, 7 Bora. L.R. 436 = 29 B. 410. 

(40) —Consent of reversioners — Semble. —la 
Payoppa v. Avpanno (I.L.R 23 Bom. 331) it 
has been laid down that when the adoption by 
the widow, who is not the widow of the last 
lull owner, takes plaoe with the lull assent of 
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the party in whom the estate is vested by in¬ 
heritance. the adoption is validated by such 
consent. But. the earlier authorities on which 
that proposition is based, had reference to un¬ 
divided families, where the estate is vested by 
succession and not by inheritance, or are based 
on the dictum of the Privy Council in the 
Ramnad case , that in an undivided family if 
there be no father, the consent of all the 
brothers, who would, in default of adoption, 
take the husband’s share, would probably be 
required, since it would be unjust to allow the 
widow to defeat their interest by introducing a 
new co-parcener against their will. BHAR- 
MAWA V. Sangappa, 2 Bom.L R. 628. 

(41) — Hindu Law—Adoption by Hindu widow 
—Permission of husband —Consent of kinsmen 
—Duty of Judge administering Hiudu Late — 
Usage—Opinions of Pandits — Maintenance of 
widow— Pleadings, — Power of childless Hindu 
widow to adopt a son to her husband with or 
without his permission under the various 
schools of Hindu Law considered. All the 
schools accept as authoritative the text of 
Yasishta , which says ;—Nor let a woman give 
or accept a son unless with the assent of her 
lord.” But the Mithila school apparently takes 
this to mean that the assent of the husband 
must be given at the time of the adoption and, 
therefore, that a widow cannot receive a son in 
adoption according to the Dattaka form at all. 
The Bengal school interprets the text as requir¬ 
ing an express permission given by the husband 
in his lifetime, but capable of taking effect 
after his death ; whilst the Mayukha and 
Kaustuba treatises which govern the Mahratta 
Bobool explain the text way by saying that it 
applies only to an adoption made in the hus¬ 
band’s life-time and is not to be taken to re¬ 
strict the widow’s power to do that which the 
general law prescribes as beneficial to her bus- 
band’s soul. Thus it appears that the differ¬ 
ence relates rather to what shall be taken to 
constitute, in cases of necessity, evidence of 
authority from the husband, than to the autho¬ 
rity to adopt being independent of the husband. 
According to the Hindu law prevalent in the 
Dravida country iD rhe Madras Presidency, a 
Hindu widow, not having her husband’s aufho- 
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69 = 3 I.A. 154, 11 M.L J. 20. 33 C. 371 = 10 
C.W N. 236 = 3 C.L. J. 98, 8 C.L. J. 369; Appr.. 
26 W R. 21, 29 M 382=16 M L.J. 276=1 M. 

L. T. 260=10 C.W.N. 921= 4 C L.J. 171,8 

B m. L.R. 700 = 33 I A. 145 = 3 A.LJ. 702 ; 
Erpl , 1 M. 174 ; Commented on, 7 B.H.C. 163 
8 B H.C, A.C., 114 ;R , 25 W.R. 291, 1 M. 174 
= 4 I A. 1, 2 C. 295, 6 B. 498, F.B., 2 M. 
•202, 12 C. 375. 11 B. 609, 14 C 401. 12 A 
328, F.B , 16 C. 367. 15 B. HO. 15 P. 565, 18 
H. 69, 14 A. 67, F.B., 17 A. 294, FB.=A. 

W N. 1895, 167, 22 B. 199, 22 B. 206, 22 B. 
558,F.B., 22 B. 973. 23 B 327, 23 M 486,11 

M. L.J 29, 26 M. 627= 13 M.L J. 289, 29 B. 
410 = 7 Bern. L.R. 436, 28 M. 315= 15 M.L.J. 
148, 33 C 1119=10 C.W N 765, 5 Tnd. Cas. 
135 ; Cited . 3 O.C. 129 (B) ; D , 5 B.H.C. A.C. 
181,35 C. 631 = 12 C.W.N. 458 = 7 C.L J. 555.] 
The duty of a European Judge in administering 
Hindu law is not so much to inquire whether a 
disputed doctrine is fairly deducible from the 
earliest authorities, as to ascertain whether it 
has been received by the particular school 
which governs the district with which he has to 
deal and has there been sanctioned by the 
Court. Under the Hindu system of law, clear 
proof of usage will euweigh the written text of 
(he law. [F.. 4 B. 104, 7 M. 3, F.B. ; Observed 
on, 9 A. 253, 21 A. 412, P.C =3 C.W.N. 454 = 
26 T.A. 153=1 Bom L.R. 311 ; R , 10 B. 528, 

11 B. 285, 14 B. 605. 13 M. 293, 14 M. 153, 
14 M. 459, 16 B. 29.] Extent of authority to 
he given to the opinions of pandits laid down. 
[Z?., 12 B H C. 65.] The quontam of main¬ 
tenance to be allowed to a Hindu widow is a 
question with which the Courts in India are 
best able to deal, and the Judicial Committee 
will not interfere with the discretion exercised 
in this respeot, unless on strong grounds. In 
the Court below, sworn translations of Sanskrit 
works little known, embodying Hindu law as to 
the customs in different schools in respect to the 
law of adoption, were admitted and acted on by 
the Courts in India. On special application, 
the Judicial Committee ordered such transla¬ 
tion to be sent by the Registrar of the High 
Court in India, and to form part of the record, 
to be used on the hearing of the apoeal. COEr- 

dector of Madura v. Muthu Ramalinga 
Sathupathy. 1 BLR. 1. PC. = 12 MI,A. 


rity, may, if authorised by the assent of his 
kinsmen, adopt a son to him. What constitu¬ 
tes consent of the kinsmen must depend on the 
oircumstance3 of the family. In a joint family, 
where by the Hindu Law of the district, the 
widow has only a right to a maintenance, if 
she adopts a son, without her husband’e autho¬ 
rity, it is necessary, if her husband’s father is 
alive, to obtain bis permission, or if he is dead, 
the consent of all her husband’s surviving 
brothers; but where the widow takes by inherit¬ 
ance, the separate estate of her husband, 
then, the consent of her husband’s nearest kins¬ 
men is sufficient. (The ruling in 1 8trange*s 
Madras oases, p. 121 examined and questioned) 
[F., 10 W.R. 31, P.O. = l B.L.R. P.G. 14 — 12 
M.I.A, 448, 19 W.R. 367, 11 B.H.C. 249, 1 M. 


397 = 10 W.R. 17, P C.=2 Sar. 361 = 2 Suther. 
133. 

(42 ) —Hindu Law — Adoption — Consent of sa- 
pinda to adoption on representation by widow 
that she had her husband's auth nty — No 
authority gtven by liu^bond — Concert ( f snp:nda 
of equal degree not obtained — Validi'y of adop¬ 
tion — Plaintiff and the third defendant were 
divided brothers. Plaintiff sued to obtain a 
declaration that the adoption of the second 
defendant by the first defendant, the widow of 
tbe last owner, was invalid on the grounds that 
the first defendant had no authority from her 
husband and that the alleged assent of the 
third defendant alone to the adoption was in¬ 
valid and insufficient in law. Plaintiff and 
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the third defendant were the nearest sapindas 
and the second defendant the son of a remote 
gnati of the deceased owner. The widow 
purported to adopt the second defendant in 
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defendant’s adoption. SUBRAHMANYAM v. 
Venkamma, 26 M. 627 = 13 tf LJ. 239. 
[Confirmed, 80 M. 50=17 M L J. 114 = 4 A.L. 
J. 150 = 9 Bora, L R. 89=llC.W.N. 345 = 5 


pursuance of her husband’s oral authority and 
of the assent of the third defendant and some 
other gnati s. It was found that the husband 1 
had not given authority to his wife. Held, 
that the assent of a sapinda to an adop¬ 
tion to be made by the widow of a deceased kins- i 
man should be one given by him in the exercise 
of his discretion as to whether the adoption 
ought or ought not to be made by a widow not 
having her husband’s authority to make the 
adoption, and that, therefore, sapinda 's consent 
obtained by the widow upon a representation | 
that she had received authority to adopt from 
her husband, when no such authority has, in 
fact, been given, is inefficacious in law. Apply- ! 
ing this principle to the present case, the assent 
of such of those kinsmen, who gave their assent 
influenced by the representation of widow that 
she had authority from her husband, was I 
invalid in law. Held , also, that the assent of 
third defendant, though senior in age, was not 
sufficient. In an undivided family, the senior 
in age having the status of managing member 
of the family, it might be that his assent alone, 
if given bona fide , would be sufficient and be 
equivalent to the assent of a family. As plain¬ 
tiff was divided from the third defendant, the 
consent of the latter alone was not sufficient. 
The widow could not be excused for not having 
sought the advice of plaintiff. If it was her 
duty to seek the assent not only of the third 
defendant but also of his brother (the plaintiff), 
she could not be regarded as having discharged 
her duty, because, in her opinion, she would 
have made an application to the plaintiff but in | 
vain. The very object of enjoining a widow to 
Beek and aot under the advice of her husband’s I 
sapindas would be defeated if she did not 
give an opportunity to the sapindas concerned 
to advise her against making an adoption or 
against adopting a particular boy. If the 
widow bad applied to plaintiff for his assent I 
and he had withheld the same, with or with- 1 
out assigning reasons, and she had nevertheless ! 
made the adoption relying on the assent of the 
third defendant alone, the Court might have 
been in a position to decide whether the plain- 1 
tiff had withheld his assent properly or impro¬ 
perly and capriciously. But the aotion of the ! 
widow dearly indicated that she wasdetermin- | 
ed to ignore bim and not cire for his advice or 
even give him an opportunity to advise her. 

As there is nothing improper in a sapinda 
proposing to give hia assent to tbe widow 
adopting his own son, if suoh sou be tbe nearest 
sapinda , and refusing to give his absent to 
her adopting a stranger or a distant s opinda, 
if there be no reasonable objection to the 
adoption of his own son, tbe widow could not 
be excused for her omission to consult plaintiff 
on tbe ground that he bad proposed to give one 
of his sons in adoption and consequently 
* could not be expeoted to assent to the second 


C. L.J. 140 = 34 I. A. -22, P.C.; &. t 4 Ind. Cas. 36; 
R y 31 M. 866 = 18 M.L.J. 309 = 3 M L.T. 309 ; 

D. , 28 M. 315 = 15 M.L.J. 143 ; Aff. % 28 M. 
500.] 

(43) —Sapinda'a consent — Condition — Valid¬ 
ity of consent. —A stipulation, bj' a sapinda 
assenting to an adoption, that the adopted boy 
should not share in the joint property of the 
family into which he was to bo adopted, but 
should be content with the property coming to 
bim from his adoptive mother, would not by 
itself invali late an adoption. Such a stipula¬ 
tion by a sapinda does not show that he was 
actuated by corrupt or improper motives iu 
giving his consent or that he did not consider 
the boy a suitable candidate for adoption, but 
shows that he only endeavoured to protect 
himself from loss resulting from the property 
vesting in the adoptee after the adoption. The 
Court, however, decided nothing as to the effect 
of the stipulation. SRINIVASA AIYANGAR v. 
RaNGASAWMI AIYANGAR, 17 M.L.J. 322 = 2 M. 
L.T. 364 = 30 M. 450. (II M.L.J. 20, D.) 

(44) — Adoption — EJjisbaml's authority and 

consent of sapinda— Validity — Assent given for 
consideration — Adoption invalid. —Where an 
adoption by a Hindu widow is founded both on 
an authority alleged to have been given to the 
widow by her husbaud just before his death and 
also on the assent of a sapinda, and the autho¬ 
rity of the husband is disproved, the adoption 
will hold good only if it appears that the 
sapinda gave his assent in the exercise of his 
discretion and independently of the alleged 
authority of the husband. Where a sapinda 
gave his assent to an adoption by the widow, 
and on the day before the deed of consent was 
exeouted the wi low exeouted in the sapi?ida r s 
favour a conveyance of certain lands forming 
part cf her husband’s estate, and it was found 
that the consideration for the sale expressed in 
tbe document was fictitious held that, in the 
absence of any explanation by tbe sapinda, the 
inference was that the real consideration for the 
oenvevanoe was his assent to tho adoption and 
that therefore t he assent was an invalid assent 
as it was purchased in the manner described 
above RAMI REDDI v. RANGAMMA, 11 M L J. 
20. (12 M.I A. 441, 1 M. 174, 2 M. 281, F.) 

[D , 17 M.L.J. 322 = 30 M. 450=2 M.L.T. 
364.] 

• 

(45) — Hindu Row —Adoption — Consent of 
sapindas— Conscious exercise cf discretion. — A 
Hindu widow adopted the son of the only living 
sapinda of her husband, and it appeared that 
the widow had brought up the adopted son 
from tbe time when he was a ohild aged one 
year. The adoption was not made till the 
child was ten years old though the natural 
father had been urged during all the time the 
ohild bad been with the widow to give him in 


1031 


THE ALL INDIA DIGE8T. 


1032 


Hindu Law —continued. 

-2.—Adoption— continued • 

adoption ; and he gave his assent only on the 
morning of the day of adoption. It also appear¬ 
ed that ihe widow did not ask for the bov in 
consequence of any authority given to her by 
her late husband, and that the oonsent was not 
given in consequence of any misrepresentation of 
facts or from improper motives. Held , that the 
assent of the sapindci was given after a con¬ 
scious exercise of discretion within the meaning 
of the ruling of the Privy Council in 2 M. 270 
(279) and that therefore the adoption was valid. 
Venkammal v. Namasivaya GHETTIaR, 

6 M.L.J. 35. 

(46) — Hindu Law — Adoption not made to last 
male holder—Divesting of estate already talien 
on inheritance—Invaliaiiy of ad(ption — Subse¬ 
quent assent, of no effect.— Where, in the life¬ 
time of R, his son S, died leaving a widow and 
having by wili authorized her to adopt a son, 
and the widow accordingly adopted the plaintiff 
after R had died leaving brothers who took as 
his heirs, and some cf these subsequently 
assented to the adoption, held that the adoption 
was invalid, as it was not m*de to the last 
male holder and would, if valid, have the effect 
of divesting the estate taken on inheritance by 
R's brothers, and that a 3 the adoption was 
invalid, the subsequent assent of some of 
the brothers did not validate it. KATHNA 

Mudaliar v. Ragunadiia BHATTAR, 8 M L. 

J. 173. (10 M.I.A. 279, 8 M H.C. 108, F .) 

• (47) — Adoption by widow in pursuance of 
authority of husband —Second adoption on death I 
of first adopted boy — Assent of some spaindas j 
obtained for both adoptions—Validity of second , 
adoption .— A Hindu widow in pursuance of the j 
authority of her husband took a boy in adoption. 
The adopted boy having died sometime after, 
the widow took another boy in adoptiou. On 
both occasions, she obtained the assent of some 
of the sapindas. The reversioners sued for a 
declaration that the seoond adoption ;vas invalid 
and that a deed of gift in favour of the second 
adopted boy was null and void. Held , that as 
the object and purpose of the authority to 
adopt given by the husband was to perpetuate 
his family as well as to secure his spiritual 
benefit, it was not so completely worked out by 
the first adoption as to prevent the widow from 
acting upon it when necessity arose for a fresh 
adoption. The estate was still vested in the 
widow and was liable to be divested by the 
adoption. The second adoption was valid apart 
from the assent of the sapindas which was 
also relied on bv tbe defendants. Semble — 
Wh ere some sapindas assented to an adoption 
by a widow in general terms as “ any boy at 
any time/’ and the assent was not acted upon 
for nine years, during which timo cirum- 
stances had materially ohanged, the assent was 
not valid. SURYANARAYANA v. VENKAT- 
RAMANA, 26 M. 681. [ Confirmed . 29 M. 392 

= 16 M.L. J. 276=1 ML. T. 260=10 C.W.N. 
921 = 4 C.L.J. 171 = 8 Bom. L.R. 700 = 3 A.L. 

J. 702 = 33 I.A, 145, P.C.] 
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(48) — Hindu Law — Adoption — Widow, 
whether competent to delegate authority given to 
her to adopt Adoption by untonsured widow, 
whether vitiated —Appellants claimmg to be 
the reversionary heirs of the last male holder of 
tbe property in suit sought to recover possession 
of it and to set aside the adoption of the 
respondent made by the widow of the said last 
holder. The legal validity of the adoption was 
questioned first, on the ground that the adoptive 
mother did not perform the ceremony of 
receiving the respondent in adoption herself. 

, It was contended that the widow took no part 
in the adoption ceremony, but delegated it, 
because of her impurity to a relation of hers 
into whose hands the respondent was made 
over by his natural rather at the time of the 
adoption ceremony. Held , that, though, under 
the Hindu law a widow alone oau adopt a son 
to her husband, and she cannot delegate this 
authority to any other person, there was, in 
this case, no evidenoe of any such delegation 
of authority on the part of the widow in respect 
of the principal portion of the ceremony, 
namely, the gift and acceptance, and conse¬ 
quently agreed with the lower Court in its 
conclusion that, on the evidenoe, it was made 
out that the w»dcw herself received the res¬ 
pondent in adoption, and that her having 
merely requested her relation to complete the 
religious ceremony did not in any way vitiate 
the act. The seoond ground on which the 
validity of the adoption was questioned had 
reference to the alleged incompetenoy created 
by the fact that the widow had not removed 
the hair on her head and was thus ceremonially 
impure. There was admittedly no authorita¬ 
tive Sanskrit text on the point, and whatever 
the efficacy of ceremonial strictness might be, 
Courts in India must be guided by what is the 
i received practice and custom of the country or 
; the class to whioh the parties belonged. Among 
the Dehasta Brahmins in the Deccan, widows 
are generally permitted to retain their hair, and 
among all classes there is no compulsion for 
removal of hair in the oase of young girls 
before they attain puberty. Tbe Court, was 
in the result, satisfied that the alleged impurity 
of tbe adopting widow in this case, ascribed to 
her for absence of tonsure, was not, in the 
case of a young girl like her, such a disquali¬ 
fication as could vitiate the adoption itself. 
LAKSHIMIBAI V. RAMACHANDRA, 22 B. 590. 

j (49 )—Hindu Law — Adoption — Estate of 

deceased owner vested in his daughters by inherit¬ 
ance—Subsequent adoption by owner's widowed 
daugliter-in-law — Alleged consent of minor 
daughter , whether could be rati fied on her major¬ 
ity—Invalidity of adoption —The two daugh¬ 
ters of the last male owner had succeeded to 
his estate by inheritance. Subsequently W, 
tbe widow of a predeceased son of the 
said owner, adopted the plaintiff who claim¬ 
ed to be entitled as such to inherit the pro¬ 
perty of the last male owner, alleging that 
the adoption took place with the consent of 
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the daughters. Objection was raised to the 
adoption mainly on the ground that W had 
no power to adopt after her fathcr-in law’s 
death and the consequent vesting of the 
estate in his daughters by inheritance. Io 
was held that the plaintiff’s adoption was in¬ 
valid because one of the daughters in whom 
the estate had jointly vested was a minor at 
its date and so incapable of giving such a con- 
sent to it as would operate to divest her of her 
estate or as a waiver of it in favour of the 
adopted person. The adoption was invalid for 
the double reason that W had no power to 
adopt, as bhe was not the widow of the last 
male holder, and that the nearest heirs, 
the daughters of the deceased owner had not 
validly consented to the divesting of the estate 
inherited by them in favour of the plaintiff or 
hiB adoptive mother. On the question relating 
to the consent alleged to have been given by 
the daughters, it was held that there was no 
proper consent for the purpose. One of the 
daughters was only twelve at the time of the 
adoption and was not competent to give any such 
assent as by herself taking part in celebrating 
and proclaiming the adoption. Mere presence 
at the ceremony and the absence of any objec¬ 
tion, might imply an acquiesoenoe, but such a 
mere acquiescence cannot bs deemed to bo 
equivalent to consent. The lower Court had 
expressed the opinion that though one of the 
daughters oould not, by reason of her minority, 
have at the time validly consented to the 
adoption, yet she had ratified it on attaining 
majority by her subsequent conduct, but the 
High Court held that no subsequent assent or 
ratification oould give validity to an adoption 
ab initio invalid. VA8UDEO v. RaMACHAN- 
DBA, 22 B. 551, F B. [F., 23 B. 789 ; R. % 31 
M. 446.] 

t 

(50)— Convert to Mahomedanism can autho¬ 
rise the adoption of his Hindu son—Guardian- 
ship t right of , preserved to a Hindu father who 
has renounced his religion. —The plaintiff (a 
rajput), whose natural father had become a con¬ 
vert to Mahomodanism and whose natural 
mother was dead, was given in adoption by 
his uncle, whom the Mahomedau father had 
authorised in that behalf. The lower appellate 
Court held that the adoption was invalid, for 
the natural father, could not then delegate 
authority, as he had by becoming a Maho* 
medan, ceased to be governed by Hindu Law, 
and that therefore he oould not give, and con- 
seqnently could not authorise the giving. Held, 
that the adoption was valid ; for tho Maho- 
medan father could authorise the giving in 
adoption of his son, as he was not civilly dead 
but was the guardian of his son under Act II 
of 1850. Adoption may be regarded as a civil 
transaction ap well as a religious ceremonial. 
If civilly the father is competent to give he is 
equally competent to sanotion the giving. 
Semble —Were the partiep Brahmins and the 
datta homa essential, then possibly the father 
after becoming a Mahomedan oould not 


sanotion his brother to be present at the giving 
during the datta homa. 8HAMSING v. SaNTA- 
BAI, 3 Bom. L.R. 89 = 25 B. 331. 


(51) —Kritrima adoption — Adoptee's consent 
essential—Custom — Existence from time imme¬ 
morial — Duituka adoption — Ceremonies .—The 
consent of the party adopted is essential to the 
validity of an adoption in the Kritrima form. 
The Putrestee jag must be performed, at least 
among the three superior castes before mak¬ 
ing an adoption in the Duttaka form. A custom 
to have the force of law must be shown to 
have existed from time immemorial. LUCHMUN 
Lall v. Mohun Lall bhaya Gayal, 16 W. 
R. 179. [R., 11 C.W.N. 147 = 4 C.L.J. 537-1 

(52) — Maternal aunt's daughter's son — Gift 
by father—Subsequent performance of Datta- 
homam—Gift bij brother at the ceremony. —There 
is nothing in usage or in law to invalidate an 
adoption by a Hindu, of his maternal aunt’s 
daughter’s son. Where a gift is made by the 
natural father and accepted by the adoptive 
father in view to adoption being made at a 
future time, after the death of the natural 
father the elder brother of the boy may act in 
the place of the father at the time of the adop¬ 
tion, and during the performance of the DaLta- 
homam, and the adoption is not invalidated 
thereby. Under the circumstance?, the gift 
may be validly revoked during the interval, 
that is, before the performance of the religious 
rite. Semble — Datta homam is an essential 
element in an adoption among the Brahmins. 

Venkata v. Subhadra, 7 M. 548 i4 M H.C. 
165, R.) [F., 21 M. 497 ; R. t 18 M.397, 11 

M. 5, P.B.] 

(53) — Brahmans — Adoption , esentials to vali¬ 
dity of .—Proof of the performance of the datta 
homam is not essential to the establishment 
of a valid adoption in a Brahmin family ; the 
giving and receiving a boy who is a fit subject 
for adoption is enough to constitute a valid 
adoption according to Hindu Law. V. 

SlNGAMMA v. vinjamuri venkatachablu. 
4M.HC. 165. [F., 2 a. 164, F.B., 6 M. 20 
6 A. *76, F.B. = A.W.N. 1984, 82 ; Appr, % 11 M. 
5, F.B ; Doubted , 7 M. 548 ; R , 21 W.R. 285, 
5 C. 770, P.C., 5 M. 358, 9 A. 253, 24 B. 473.] 

(54) —Hindu law — Adoption — Dakhani Brah¬ 
mans — Brother's son —Ceremonies.—In the 
ca6e of an adoption of a brother’s eon among 
the Dakhani Brahman?, the giving and taking 
of tho child i3 sufficient to perfeot it. The 
datta homam or any other religious ceremony 
is not necessary to make it valid. ATMA RAM 
v. MADHO RAO, 6 A. 276, F.B. -A.W.N. 1884, 
28. [Appr. } 24 B. 218 ; R ., 24 B. 473.] 

(55) — Hindu Raw — Adoption — Death of 
adoptive father before datta homam, aaoption 
not invalidated by .—There was evidence in this 
case showing tha»; there was a “ vaohadatta,” 
that is, a gift and acceptance of the adoptee, 
but unaccompanied with the performance ot 
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datta homan which was to be performed at bis 
upanayanam or thread ceremony. In the 
circumstances of the case, the direction in the 
will of the adoptive father that his widow 
should cause the adopted sen's upatayanam to 
be performed, was held to imply that the datta 
homam should precede the upanayanam of the 
boy whom the testator had taken in adoption 
and had all along regarded as adopted eon. The 
death of the acceptor or the giver in adoction, 
before the performance of the datta homam 
ceremony, could not by itself invalidate the 
adoption, so that where the datta homam has 
sinoe been performed, the adoption would 
become legally complete and valid. SUBBA- 
RAYAR V. SUBBAMMAL, 21 M. 497. 

(56)—Adoption, proof as to the /actum of 
adoption — Omission to adopt nearer gotraja — 
Sapindas, effect of, on validity of adoption of 
remoter sapinda—Doctrine of ‘ factum valetf 
extent of the applicability of , to cases of adoption 
— Limit of time for adoption among Dicijas — 
Bar to adoption after performance of Upanayana 

Age limit for adoption , interpretation of 
texts prescribing —The mere fact of the exe- ! 
cution of a deed reciting the gift and acceptance 1 
of a boy, which were not shown to have been ' 
intended by the parties to operate as a complete 
adoption, would not by itself amount to an < 
adoption, unless accompanied by sufficient evi- 
dence, oral or documentary, proving the factum I 
of the adoption itself, i.e , that the giving and 
acceptance and the essential steps bad been 
actually gone through. The defendants, in 
this case, were nearer sapinda relations to the 
plaintfi s adoptive father, being the descend - 
ants through a brother cf such father. On the 
question arisiug whether the remoteness of the 
sapinda relationship of the plaintiff to the 
adoptive father, in comparison with the defend¬ 
ants, vitiated his adoption, it was held that 
both parties being gotraja sapindas of the 
adoptive father, the mere comparative remote¬ 
ness of the plaintiff's relationship would not by 
itself vitiate his adoption. (13 M.I.A. 373, 5 
I.A. 40, Tl ) The doctrine of ‘factum valet’ has 
been held to be applicable as well in the Daya- 
bhaga school, as in the various sub-divisions 
of the Mitakshara school. In cases of adoptions, 
when questions arise in respect of formalities, 
ceremonies and similar other points which 
amount to moral or religious suggestions, and 
which relate to the 'modus operandi of the 
adoption, without affecting its essence, the 
doctrine of factum valet could be undoubtedly 
applied upon general grounds of justice, equity 
and good conscience, irrespective of theauthori- j 
ty cf the texts of Hindu Law. In the absence 
of any such texts expressly to the contrary, (he 
doctrine will apply to adoptions which, having 
been made in substantial conformity to the 
law, have infringed only minor matters of form 
or selection. The capacity to give, the capaoity 
to take, and the fitness to be taken in adoption 
are the three main elements essential to consti¬ 
tute an adoption, apart from questions of form. 
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These being matters essential to the validity of 
the transaction are, as such beyond the province 
of the maxim ’guod fieri non debuit factum 
valet. 9 (5 I.A. 40, 2 A. 164 ; 4 M.H.C. 161, 10 
j B. 80, 12 B.H.C. 364, 3 B. 273, R.) Ac¬ 
cording tc the Hindu Law of adoption as pre¬ 
valent in the Benares school, the performance 
’ of the upanayaDa, or the ceremony of the 
investiture of the sacred thread, representing 
the second birth of the boy, is the ultimate 
limit when a valid adoption in the regular 
! Dattaka form can take place. The age of the 
boy is only material as determining the term 
at which upanayana may be performed. After 
• the upanayana ceremony among the Dwijas, 
an ultimate bar is placed in the way of his 
being taken in adoption validly, on the ground, 
that if the second birth, by means of that 
ceremony, has already taken place in the 
natural family, it would be a violation of the 
legal fiction itself, to say that the seoond birth 
takes place again, by reason of the adoption, in 
the adoptive family. GANGa SAHaI v. LAKH- 
RAJ SINGH, 9 A. 233. (10 B. 80. Diss.) [R 

10 A. 289, 11 A. 194. 12 A. 328. 17 A. 294, 11 
C.P.L.R. 56, 11 C.W.N. 147=4 C.L.J. 537.] 

(57) —Adoption of Sagotra—‘Datta ‘ homan *— 
Datta Homam is not an imperative part of a 
valid adoption among the Brahmans of South¬ 
ern India, when the adopter and the person 
adopted belong to the same gotra. GOVIN- 
DAYYAR v. DORASAMI, 11 M. 5, F.B. (4 M.H. 

j C. 165, Appr. cO F.\ 6 G. 381, Cons.) [ Appr ., 

! 24 B. 218; R., 13 M. 214, 24 B. 473, 27 M. 
538= 14 M.L.J. 340.] 

(58) —Deed of gift and adoption — Issues — 
Special appeal — In this case plaintiff sued 
defendant for himself and as guardian of his 

l minor son to set aside two deeds relating to 
the adoption of the minor. One deed was 
alleged to be an agreement to give, and the 
other an agreement to take the child, in adop¬ 
tion : Held , (i) that the deeds in form were 
| not mere agreements to give and take , but deeds 
of gift and adoption, and that interchange was 
1 not necessary or important ; (ii) that, if the 
defendant gave, or was willing to give, the 
) child, the plaintiff had no right to sue for a 
declaratory decree on the ground that the deeds 
were null and void, because of the non-perform- 
| ance of certain religious ceremonies ; (iii) that 
the most important issue in the cause was 
whether there was an actual delivery of the 
child, but that, as the Lower Appellate Court 
did not try that issue, the High Court was in 
error in deciding the case in special appeal 
udod that issue ; (iv) that the deeds were not 
aotually necessary to render the adoption valid; 
and if they were set aside, it might be proved 
aliunde. The breach of an agreement by one 
of the parties is a ground for an action for 
damages, or for specific performance, but not a 
ground for setting aside the contract, or de- 
cleariog it null and void. A declaratory decree 
is not a metter of absolute right, but may be 
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granted or not at the discretion of the Court. 

Noggendko Chundro Mittro V. SREE- 

MUTTY KI8HEN 8 OONDORY DASSEE, 19 W. 
R. 133. 

(5 9) — Hindu Law— Adoption — Sudras , — 
Those ceremouies, which are necessary to be 
observed in the case of an adoption among the 
superior classes of Hindus, are not necessary in 
the case of an adoption among Sudras. Where 
the adopted son of a Sudra is a brother’s son, 
a member of the same family, the mere giviog 
and taking m be sufficient to give validity to 
the adop' ion. NlTTIAN 4ND GHOSE v. KRISH 
NA DyaL GaoSfcl, 7 B L.R. 1 = 15 W.R. 300. 
(4 3.L R. A.C., 162, R.) [R. t 24 B. 2i8.] 

(60) — Adoption of Sudra —Ceremonies neces¬ 
sary .— Besides giving and taking, all the 
ceremonies enjoined in the ehasiras for an 
adoption of the case of a Brahmin ar6 necessary 
to constitute a valid adoption in the case of a 
Sudra. BHAIRABNATH BYE v. MaHES CHAN 
DRA BHaDURY, 4 B.L.R. A.C. 162 = 13 W.R. 
168. L Overruled, 21 W.R. 285, F.B ; F., 5 
B.L.R. 362; R., 16 W.R. 112.] 

(61) —Adoption by Suira — Religious cere 
many — Pollution .— An adoption by a Sudra 
under pollution is valid as in his case no reli¬ 
gious ceremonies a*e essential. TlIANGA- 
THANNI V. RAMU, 5 M 398. 

(62) — Adoption 'actual and constructive) — 

Deeds — Declaratory de rce .—The giving and 
receiving ot a child, in order to constitute 
adoption must be actual, and not ouly a con¬ 
structive giving and taking by execution of 
deeds. Where a father after execution of such 
deeds refuses to give his child for the purpose 
of adoption, the other party has a right to come 
to Court for relief and ask to have the deeds 
declared. SRI Nakayan MlTTER v SriMaTI 
Krishna Sundari Dasi, 2 B.L.R A.C 279 = 
11 W.R. 196. (2 Iod. Jur. N.8., 22, Appl,) 

[ Reversed , 11 B L.R, P.C., 171.] 

(63) — Adoption among Sudras. — Though it 

has been decided that, among Sudras, no oere- 
monies are necessary in addition to the givmg 
and taking of the ohild in adoption, it cannot 
be said that there can be such a giving and a 
taking as is necessary to satisfy the law by the 
mere execution of mutual deeds. It would 
seem that, aooordmg to Hindu usage, which 
the Courts should accept as governing the law, 
the giving and taking in adoption ought to 
take place by the father handing over the child 
to the adoptive mother and the adoptive 
mother declaring that she accepts the ohild in 
adoption. SHOHHINATH GHOSE v. KUISHNA- 
SUNDERI Dasi, 6C. 881 = 7 I A. 250 = 7 C.L.R. 
313, P C. = 4 Sar. 191. [D., 9 A. 253 ; Cons., 

6 A. 276, F.B , 11 M. 5 ; R., 5 M. 358, 11 B. 

311, 12 A. 328, F.B., 24 B. 473, 18 M. 214.J 

(64) —Adoption among Kshatriyas—Religious 
ctrtmony not necessary .—Among Kshatriyas, 
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an adoption is legally valid, if there is mere 
giving and receiving, without any religious or 
other ceremony. CHANDRA MALA v. MDKTA- 
MALA, 6 M. 20. (4 M H.C. 165, F.) [R., 11 

M. 5, 24 B. 473.] 

I 

j (65 )—Adoption of only sen by Sudra — Valid- 

1 ity. — Under the Hindu Law, the adoption by 
a sudra of an only son as a kurta putro is valid. 

; MUSSAMUT TIKDEY alias MOHA RANEE V. 
LALLA HUREELaL, W.R. 1864, 133. 

i 

(66) — Hindu Law — Adoption—Proof of adop¬ 
tion — Presumption .—When there is satisfactory 
evidence that a party has been given and receiv¬ 
ed in adoption, and the adoption has been 
reooguized for a eeries ot years, and the party 
adopted is shown to have had possession of 
property which would devolve upon him by 
reason of such adoption, a Court may dispense 
with formal proof of the performance of the 
ceremonies ; and, unless it were distinctly 
shown, on the part of a person ooutendiDg 
against the adoption, that the ceremonies had 
not been performed, the party adopted would 
be entitled to enforce all his rights as adopted 

! i=on. Sabo Bewa v. nahagcjn Haiti, 2 
B L.R App., 91 = 11 W.R. 380. [F., 18 W. 

R. 77 ; R. y 24 B. 473.] 

(67) —Evidence ot adoption — Presumption.— 
Ia this case the factum of adoption was not 
questioned, and the status of the adopted son was 
long recognized *, and the adopted son performed 
his father’s skradh aud died possessed of his 
property ; Held , that the strongest presump¬ 
tion arose in favour of validity of the adoption, 

Chowdhby herasutooah v. Brojo 
Soondur ROY, 18 W.R. 77. 

(68) — Sudras in Bengal — Subsequent per¬ 

formance of ceremonies of adoption. —Among 
Sudras m Bengal no ceremonies are necessary 
in addition to the givmg and taking the child 
in adoption. (4 M.H.C. 165, R ) Quaere. — 
Whether defect of the non-performance of the 
ceremonies of an adoption can be cured by a 
subatqutnt performance. 1NDHOMONI CHOW- 
DHRANI v. BEHARILAL MULLICK, 5 C. 770, 
PC. = 6 C L.R 183 = 7 I A. 24 = 4 Sar. 120. 
(On ajpeil from 13 B L.R. 401.) [F., 5 M, 

358; Appl. t 6 M. 20; R. t 11 M. 5, 6 A. 276.] 

(CS & 70i —Hindu Law—Adoption ly a Sudra 
leper m Bengal ~ Religious ceremonies. — Adop¬ 
tion by a tiudra leper in Bengal is allowed. 
Such an adoption held valid, if there is nothing 
to show that the disease of the adoptive father 
is such as to be inexpiable or that he is in 6uch 
a state as not to bo able to adopt at all, SUKU- 
MAB1 Bewa v. Ananta MAL1A, 28 C. 168. (13 
B.L.R, 401, 5 C. 770, P.C., R.) 

m ti 

(71 )—Hindu Laiv — Adoption among Sudras — 
Ceremonies — Btngal law. —Among 8udras in 
Bengal, in addition to the giving and taking of 
the ohild in adoption, no ceremonies are 



1039 


THE ALL INDIA DIGEST. 




Hindu Law —oontinued. 

— ' • 2.—Adoption— continued . 

necessary to make a valid adoption. BEHARI 

Lae Mullick v. tndramani chowdhrain, 

13 B L R 401, F.B. = 21 W.R. 285. [ff\, 28 C j 

169; Affirmed cn apveal, 5 C. 770 = 6 C.L.R. 1 
183 = 7 I.A. 24 ; R., 11 B. 381.] 

(7*2) — Adoption—Same pctra—Religious cere - j 
mony not necessary. — Wheu the adoptive 
father’s gotra is the same as that of the adopt¬ 
ed boy*s natural father, the religious ceremony 
oi Dalta Homam is not necessary to the adop- I 

fcion. Vedavalli Narasiah v. Mangamma, 

27 M. 538 = 14 M.L.J. 340. (11 M. 5, F ) | 

[F., 5 M.L.T. 27 = 32 M. 140.] 

(73) —Authority of husband — Ceremonies. 
Performance of — Place for performance of cere- \ 
mony—Hindu Law — Widow—Resistance to suit 
in ejectment by adopted son—Ceremonies —In 
oases of adoption in the Datiaka form, it must 
be proved that the widow had the authority of 
her husband to adopt, and that she made the 
adoption when the boy adopted was under six 
years of age, aud with the prescribed cere¬ 
monies. Although, according to the Dattaka ! 
Mimansa, the ceremony of homa, or burnt- 
offering, is an essential part of adoption, it is 
not neoessary that it should take place in the 
dwelling of the adopted. Where it was not ' 
intended by the widow that her adopted eon 
should succeed her in the management and 
enjoyment of the pcoperty without her consent, 
she may resist the claim of the adopted son to 
eject her, on the ground of th9 invalidity of 
the adoption under the Hindu law, notwith¬ 
standing her previous treatement and recognition 
of the plainuff a3 adopted son, and notwith¬ 
standing her acknowledgment having beeu 
reoeived and acted upon by the authorities 
without question. THAKOOR OOMRO SINGH 

V. Thakooranee Mehtab KOONWUR, 3 
Agra 103 a. [D..30A. 549 = 5 A.L.J. 568 = 
A.W.N. 1908, 231 = 4 M.L.T. 385.] 

(74, —Datta Roma—Adoption of brother's sen. 
—In the Bombay Presidency, the Datta Homa 
ceremony is no'j essential to the validity of 
the adoption of a brother’s son, even though 
the parties be members of one of the three re¬ 
generate classes. VALUBAI v. GOYIND, 1 Bom. 
L.R. 770 = 24 B. 218. 

(75) — Chudasama Gameti Garasias — Adop¬ 
tion — Ceremonial competence. — Among the 
Chudasama Gameti Garasias there exists no 
custom forbidding adoption. There is no fixed 
age at which a Hindu child attains ceremonial 
competence. VERAKHAI v. Bai HlRABA, 5 
Bom. L R. 534 = 27 B. 492. 

(76) — Giving and talcing—Adoption of a 
boy in his absence—Execution of a deed without 
actual giving and talcing insufficient to validate 
such adoption .—Where there is no actual 
giving and taking in adoption of a boy owing 
to his absence, a mere execution of a deed of 
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adoption is not sufficient to validate his 
adoption. DHAPABAI v. CHAMPA LAB, 1 
Bom. L.R. 842. H 

(77 )—Hindu Law—Adoption —Giving and 
talcing—Adoption of half-brother — Validity .— 
Where the evidence showed that no ceremony 
took place other than the distribution of cocoa- 
nuts and that no one gave the boy in adoption, 
held that the alleged adoption was invalid. 
The essential act in an adoption is the giving 
and taking. Quiv.re, —Whether, under the 
Hindu Law, an adoption of a brother of the 
half-blood would be valid ? PHUNDO v. 

Bhishava DAS, A.W.N. 1883, 246. 

{7Q)--Necessity of there beirtg a gift and accept¬ 
ance for the child adopted, —Although a cere¬ 
mony of adoption had taken place, if there is 
in fact no giving and taking of the obild, there 
is no valid adoption. BlRESWAR MUKERJI v. 

ardha Chander Roy, 19 C. 452, P C. = 19 
I.A. 101 = 6 Sar. 171. 

(79) —Hindu Lan: —Adoption—Authority io 
one widow to adopt boy approved of by other 
widow—Adoption by both widows — Validity, 
—Where a testator authorised his junior widow 
to make the adoption of a boy approved of by 
the senior widow, and both tbe widows received 
a boy in adoption, the senior widow’s act in 
also accepting the boy was a work of superero¬ 
gation, which did not render tbe adoption 
invalid. Unle per inutile non vitiator . CHEN- 
NAPPA NAYINIVARU V. RAMAPPA NAYINI- 

YAKU, 10 M L.J. 131. 

• 

(80) — Consent cf co-widows — Adoption by a 
senior widow — Consent of the co-widow .—J, » 
Hindu, died leaving two widows L and K. By 
L (tbe senior widow) he left a daughter, and by 
K (the junior widow) he left a son. The son 
then died and K thereupon succeeded to the 
estate. Subsequently L adopted the plaintiff 
as son to her deceased husband ; to this adop¬ 
tion no consent of Iv was taken. Held , that 
the adoption by L was not valid, since an 
adoption could not be made without the consent 
of the co-widow in whom tbe whole estate had 
vested by inheritance from her s°n. ANANDI- 
BAI v. KASHIBAI, 6 Bom. L.R. 464 = 28 B. 461. 

—Adoption by senior widow with the con¬ 
sent of all sapindas—Junior widow not consulted 
— Validity of adoption.— A senior widow adopt^ 
ed a boy with the consent of all the divided 
brothers of her husband. The junior took no 
part in tbe adoption and did not consent to it. 
The junior widow had a daughter. The ques 
tion for decision was as to the validity of the 
adoption. Held, the general principle that 
persons cannot be divested by others without 
their consent, of property already vested in 
them by law cannot apply a to case like this. 
If the adoption is regarded as the performance 
of a religious duty and a meritorious act, the 
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younger widow was bound to give he; consent. 
(5 B H.C. A.C. 181, ft.) The absence of consul¬ 
tation with the younger widow did not render 
the adoption iuvalid. NARAYANASAMY NAICK 

v. Mangammal, 28 M. 315 = 15 M.L.J. 143. 
(12 M I.A. 397, ft.) 

(82) — Widow—Consent .—The consent by a 
widow to an adoption made by her co-widow, 
may be intimated by conduct as well as by 
acts : and acquiescence may under certain 
circumstances be taken to be consent. Mere 
presence is not necessarily equivalent to con¬ 
sent, for consent in this connection implies an 
intelligent concurrence on due consideration, 
and it is for the Court to determine whether 
the whole circumstances of the case invite the 
inference that such a consent has been given, 
bearing iuto mind that the consent required is a 
matter, not of form, but of substance. 
Bhimappa V. Basa\va, 7 Bora. L R. 405 = 29 
B. 400. 

(83) —Childless Hindu—Duty to adopt son — 

Adoptive father a minor .— Validity. — Adoption, 
under Hindu Law is imperative, and not an 
optional ; because a childless Hindu is bound to 
adopt a son, if at all anxious for his own 
salvation. An adoption is not invalidated by 
the mere fact of the adoptive father being a 
minor if he has attained years of discretion. 
RAJENDRO NARAIN LAHOREE v. SARADA 
800NDUREE DABEE, 15 W R. 848 [ft., 1 C. 

289, 5 C. 363, 18 0. 69, 15 B. 565, 23 B, 
250, 14 A. 67.] 

(84) —Hindu Law — Adoption—Evidence — 
Conflicting probabilities .—An adoption may be 
made, either by a man in his lifetime or by one 
of his wives after his death, under a power 
conferred upon her for that purpose by her 
husband. Where there is conflicting evidence 
upon the fact oi an adoption, much will depend 
upon the probabilities of the case, to be oolleoted 
from faots as to which both parties are agreed. 
HURRADHUN MOOKERJEE v. MOTHOORA- 
NATH MOOKERJEE, 7 W.R. 71, P C.= 4 M.I.A. 
414. [F.y 10 M I.A. 429 ; ft., 7 B.H.C. App. 

i.] 

(85) —Adoption by Hindu widow — Effect ,— 

A widowed mother succeeding as heir to her own 
son is entitled to exeroiso the power of adoption, 
and the son so adopted would obtain the rights 
of a natural born son. By making the adoption, 
she would divest only her own estate. BY- 
KANT MONEE ROY v. KISTO SOONDAREE 
ROY, 7 W.R. 392. (% W.R. 15, P.C., Ajpl.) 

[ft iss.y 17 B. 164, 33 C. 1306 = 4 C.L J. 357-= 
11 C.W.N. 12 ; ft., 5 O. W.N. 20.] 

(86) — Essentials of a vilid adoption — Dta'h 
of natural father — Mother to give in adoption — 
Paternal grandfather .— A valid adoption must 
be preceded by a gift and acceptance. Oo the 
deceased of tbenatural father the mother, if living 
is the only person who can give in adoption. 
The Hindu law does not authorize the paternal 
grandfather or any other person in his behalf. 

The Collector op 8urat v. dhirsingji, 
10 B H.C. 235. [ft., 12 B.H.C, 364, 1 B. 248.] 

C. IV— 66 
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(87) — Delegation of power of giving in adop¬ 

tion — Gift by adoptee's brother—Adoption of son 
self given. —Amongst the Hindus, in the Pre¬ 
sidency of Bombay, a valid gift in adoption 
can be made only by the natural father or 
mother of the son given, or by them both con¬ 
jointly. This authority cannot be jointly or 
severally delegated to another person so as to 
validate a gift by him, after the death of both. 
Therefore, a gift in adoptiou by the brother of 
the adoptee after the death of his father and 
mother, though made with the previous assent 
of bis father would be illegal. Amongst Hindus, 
in the same Presidency, an adoption of a son 
self-given, although he may at the time of the 
g ft be an adult, is in the present age (the Kali 
Yug) invalid. BASHETIAPPA v. SH1VLING- 
APPA, 10 B H.C. 268. [ft., 12 B.H.C. 364, 16 

M. 384, 2 B. 377.] 

(88) —Delegation of power of receiving — Adop¬ 

tion by brothers of deceased Jain alter his 
widow"s death but in conformity with her wishes 
— Validity — R* gistraUon — Custom—Burden of 
proof. — .1. B., a Jain of Marwadi origin, of 

Ahmednagar in the Deooan, died without leav¬ 
ing natural born issue, and without adopting 
anybody. His wife, who survived him, resolved, 
shortly before her death, to adopt the son of 
C.D., a brother of A ft., but did not live to carry 
such intention into effect. After her death, 
C. D. and E . F. (another brother of A . ft.), with 
the assent of the Panoh or senior members of 
their community, went through a ceremony of 
giving the boy in adoption to the deceased 
A. ft. and his deceased wife, and an agreement 
wholly founded upou that adoption, was exe¬ 
cuted by E> F. to C. ft aDd professed to deal 
with the property moveable and immoveable 
of A. ft. Held that the adoption and the agree¬ 
ment were both invalid. Qiucre : whether such 
an instrument being unregistered, and dealing 
with immoveable property above the value of 
Rs. 100, was not. upon that ground alone, in¬ 
valid. Adoption among the Jains is, in the Pre¬ 
sidency of Bombay, regulated by the ordinary 

! Hindu law, as is their succession to property 
generally, their divergence from the Hindus in 
matters of religion notwit hstanding. The Hindu 
law does not allow any one but the widow to 
aot vicariously for the man to whom the son is 
to be affiliated ; the widow is a delegate either 
with express or implied authority, and cannot 
extend that authority to another person, so as 
to enable him to adopt a son to her husband 
after her decease ; not only a giving but an 
acceptance by the man, or his wife, or 
widow, manifested by some overt act, being 
necessary to constitute an adoption under the 
Hindu law. When amongst the Hindus (and 
the Jains are Hindu dissenters) some custom, 
different from the normal Hindu law aud 
usage of the country in which the property is 
located and the parties resident, is alleged to 
exist, the burdeu of establishing its antiquity 
and invariability lies on the party alleging its 
existence, and it should be proved by dear and 
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unambiguous evidence above suspicion. BHAG- 
VANDAS TEJMAL v. RAJMAL, 10 B.H.C. 241 
f Appr,, 12 B U.C. *22 4 ; F ., 2 C-W N. 154 ; R. t 
6 N.W.P. 382, l l Bom.L R. 797, 33 6. 669, 17 
C. 518, 27 C. 379, 16 M. 182, 2 B. 67, 388, F. 
B., 3 B. 273. 11 B. 381, 12 B. 280, 19 B. 428, 21 
B. 110, 22 B. 199, 416. 553, F.B., 590, 23 B. 
257, 1 Bom.L.R. 144, 1 A. 688, P.C., L.B.R. 
1872 —1892, 135.] 

(89) —Custom amonq Bohr a Brahmans of 
adopting sister's son. —The custom found to 
exist, among the Bohra Brahmans settled in 
the northern districts of the N.W.P., permit¬ 
ting the adoption of a sister’s son, was held to 
be a valid custom having the effect of legalis¬ 
ing such adoption. CHAIN SUKH RAM v. 
PARBATI, 14 A. 53 = A.W.N. 1891,222. [R. , 

19 B. 428,17 A. 294. F.B., 107 P L R. 1901, 
110 P.R. 1906 = 31 P.L.R. 1907 = 59 P.W.R. 
1907.] 

(90j— Hindu Laic — Adoption — Spiritual 

motive not essential —Spiritual motive is not 
essential to render an adoption lawful and, 
therefore, a member of the Talabda Koli oaste 
can lawfully adopt, although his motive is only 1 
the prepetuation of bis name and family. * 
BHAL\ Nahana v. PARBRU HaRI, 2 B. 67. 
[F. f 19 B. 428.] 

(91) — Naikins, adoption of daughter among , I 
whether valid—Suit for partition by alleged 
adoptive daughter , not maintainable — Usages 
of class , how far to be given effect to by Courts 
of law -—On the allegation that, in aocordance 
with the custom obtaining in the Naikan com¬ 
munity, the plaintiff bad been adopted by the 
first defendant in this case and had been recog¬ 
nised aud treated by the latter as her adopted 
daughter, the plaintiff sued for a share of the 
property in the hands of the defendant. The 
plaintiff's claim was rejected by the High Court 
on the ground that an adoption of a daughter 
among the Naikins cannot confer any legal 
rights on the adoptee. An adoption by a 
woman presupposes a husband, to whom she 
adopts, and a Naikin woman can, as such, have 
no husband. Esen assuming that the legal 
right of inheritance could result from such 
adoption, such a right is distinot from a right to 
call for partition, and even ordinary daughters 
succeeding to their natural mother’s property 
cannot call for a partition during the mother’s 
life. It is not competent to the Courts to re- > 
cognise an adoption of a girl made by a Naxkin 
on the ground of the usage to that effeot obtain¬ 
ing among the Naikins as a class. The prac¬ 
tices of an abandoned class are, no doubt, a usage 
in the sense of a tolerably uniform series of 
aots; but the advancing popular sentiment 
would not continue to give validity to usages 
of manifestly evil tendency as that of adopting 
female children and devoting them to a life of 
infamy. The majority of the modern Hindu 
community regard courtesans as a class essen¬ 
tially vioious. The law or rules by which such 
a class endeavours to make itself and its mis- 
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ohievous influence perpetual, would be deemed 
directly opposed to the divine law, and the 
usage itself, therefore, not as valid and coercive 
like a law, but as essentially invalid on 
account of its contradiction of the law. 
Where a usage is variable at the will of the 
community, it should be enforced according to 
its slowly changing phases. As the mind of 
the community gets enlightened, its legal con¬ 
victions will change, and this will constitute a 
change in its common law as that law must 
from time to time be reoogoieed and recorded 
in the Courts. In the result, notwithstanding 
the fact that olasses of prostitutes have been, 
to some extent, recognised by usage, an essen¬ 
tially immoral class, such as that of the Naikins 
could no longer be recognised as oapable of 
making any peculiar rules among its members, 
whether relating to adoption or inheritance. 

Mathura Naikin v. Esu Naikin, 4 B. 545. 
[Diss., 11 M. 393; R-, L.B.R. 1872 — 1892, 
225, 12 E. 280. 11 M 258,21 C. H9, P.C.= 
20 l.A. 193 ; 19 M 1*7, 26 B. 491 ; D., 14 B, 
90.] 

(92) — Dancing giils—Adoption of daughters . 
—In the class cf dancing girls forming an ex¬ 
ceptional sect in the Hindu community, the 
adoption of a daughter and the resulting of 
rights of inheritance to such an adoptee have 
often been recognised by Courts of law, not¬ 
withstanding the undesirability of the Courts 
giviug a legal status to the immoral profession 
of prostitutes, such as dancing girls and 
courtesans. Having no husbands, adoption 
cannot be made in that channel. They are, 
consequently, allowed to make adoptions them¬ 
selves for transmission of their property, and 
this must be of a daughter, as a descent from 
a female is in the female line. To adopt, it is 
but nectssary that the adopting mother must 
be daughterless. It is immaterial whether she 
has a son or not. This is the law, and when 
it becomes necessary to decide the point, the 
Court would not feel itself justified, by consider- 
atious of publio policy iu allowing the adop¬ 
tion to be legal and, at the same time, not 
giving its Ipgal effect to su^b adoption. NANEE 

Tara Naikin v. allarakhia Soomar, 4 B. 
573, Note. [R , 4 B. 545.] 


(93) —Adoption by Hindu prostitute—Legality 
—Right of the adopted son to inherit .—-A Hmdu 
woman cannot, under any circumstances, 
adopt son to herself ; nor can any so-called 
adoption confer on him any right of inheritance. 

Narendra Nath Bairagi v. Dina Nath 
DAS, 36 C. 824 = 3 Ind. Gas. 996. 


04 ) — Reversioner— Decrees, binding nature 
— Queere : —Whether a decree in a suit by a 
ersioner in favour of an adoption is binding 
any reversioner except the reversioner suing . 
aether a decree in such suit against the adop- 
n is binding between the alleged adopted sod 
I any other reversioner than the p\*in . 
MOONA DaSSYA v. Bamasoon dabi Dassya 
!. 289, P.G. =3 l.A. 72 = 23 W.R 235-3 Sar* 
l. [R. y 22 A. 33, 382, 8 O.O. 124.] 
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(95> —Indian Majority Act (IX of 1875) — 
Adoption under Hindu Law — Adoption by a 
minor widow—Effect of adoption on inheritance 
— Person dying leaving two widows and autho¬ 
rising either to adopt —Refusai of elder to adopt 
—Effect of adaption by younger widow .— Ttie 
Indian Majority Aot (IX cf 1875), provides that 
nothing contained in that Act Bhall afftot the 
capacity of a person to act in matters relating 
to adoption. The non-age of the widow being 
no obstacle to an adoption by her, a minor 
widow may validly adopt a sod. A son adopt¬ 
ed to the last male proprietor, who was the full 
owner of an estate, is entitled to take tho whole 
of that estate, and to divest the interest of any 
person in that estate, whose title by inheri¬ 
tance is inferior to his, and who oould not have 
inherited if the adoption had taken plaoe before 
the death of the last full owner, though he is 
not entitled to claim, as preferential heir, the 
estate cf any other person besides his adoptive 
father, when such estate has vested before his 
adoptiou in some heir other than the widow 
who adopted him. fF., 18 C. 385 ; R 22 C. 
565 ; D., 1 C.W.N. 121.] When a man autho¬ 
rises an adoption by any of his widows, it is 
clearly the religious duty of all hia widows to 
co-operate in bringing it about ; and it would 
be contrary to reason and justice to allow any 
one of them to gain an advantage by ODposing 
or withholding her consent from that which it 
is her duty to accomplish. Where a man died 
leaving two widows and authorising either of 
them to adopt a son, and the younger widow, 
subsequent to the refusal of the elder one to 
adopt, adopted a son, held, that the adoption 
divested the estate in the elder widow, and the 
adopted son took the whole estate of his adop¬ 
tive father. MONDAKINI DASI v. ADINATH 
DEY, 18 C. 69. [Z?., 26 M. 143=12 M.L.J. 

197.] 

(96) — Adoption by widower , validity of — 
Hindu Law .— An adoption by a widower is 
valid according to Hindu Law. NAGAPPA 
UDAPA v. SUBBA 8ASTRY, 2 M.H G. 367. 
[F., 4 M H.C. 270 ; R. t 23 B. 250.] 

(97) —Hindu Law — Adoption — Unmarried 
man, competency of, to effect valid adoption .— 
The Hindu Law lays down generally that one 
who in sonless may adopt and, iu the absence 
of any text or judicial decision to tho contrary, 
no restriction oould be placed upon the power 
so generally given. There is nothing in that 
law prohibiting adoption by an unmarried 
mat), nor is there any authority to support the 
contention that an adoption is not valid merely 
because tho person adopting was not a married 
man at the time of the adoption. GOPAL 
ANANT v. NARAYAN GANESH, 12 B. 329. 

(98) —Adoption by widower or bachelor,'—A 

widower can make a valid adoption acoordiDg 
to Hindu law. A man who has not been 
married is not prohibited by Hindu law from 
making an adoption. N. ChanDRASEKHARUDU 
V. N. BRAAMHanna, 4 M H.C. 270. [ Appr. t 

12 B. 329 ; R., 23 B. 250 ] 


(99) —Knowledge of wife's pregnancy »—An 
adoption, by a Hindu, who know of his wife’s 
pregnancy, at the time, is not invalid. NAGA- 
BHUSHANAM V. 8ESHAMMAGARU, 3 M. 180. 
[F., 29 A. 310 = A.W.N. 1907, 57 ; Appr. % 12 
B. 105 ; R., 19 B. 658.] 

(100) — Hindu Law—Adoption made while 
wife of adopter icas pregnant, not inval d — 
Posthumous son, rights of, not alterable by Will 
in favour of adopted son.— This was a suit by 
the posthmuous son of one R, a Hindu, to 
recover possession of some of the family pro¬ 
perties from the defendant B, who claimed to 
have been adopted by R two days before his 
death, and to be entitled, under his Will, to 
share equally with the minor plaintiff. The 
adoption was challenged as invalid because of 
the wife of the adoptive father R having been 
pregnant at the time of the adoption ; but the 
lower Court had rightly decided that, under the 
Hmdu Law, the defendant’s adoption was valid 
notwithstanding the circumstance of the said 
pregnancy of his adoptive mother. When the 
wife of the adopter is in a state of pregnancy, 
there may be a son in the womb at the time of 
adoption ; but there is also tho possibility of 

; the child in utero being a female and such 
possibility would, if the power to adopt were to 
be deemed suspended by the mere faot of the 
i mother’s pregnancy, imperil the acquisition of 
those spiritual benefits supposed to be supplied 
by adoption in default of a legitimate eon. It 
was also contended for tho plaintiff that the 
Will left by the defendant’s adoptive father R 
1 was invalid so far as it purported to dispose of 
his property to the prejudice of the plaintiff's 
right to three-fourths of R’s property, and the 
High Court upheld the contention, deciding 
that the Will was inoperative in so far as it 
reduced the plaintiff’s share to a moiety. A 
father can no more interfere by his will with 
the right of a posthumous son to his share in 
his family property as fixed by law, than in the 
oase of a son in esse at the time of his death, 
and if this be so between the posthumous and 
other natural born sons, the case must be the 
same between the posthumous eon and an 
adopted son who stands in the position of a 
natural eon, subject to having his share reduced 
to ODe-fourth in the event of a natural eon being 
I subsequently born. HANMANT RAMACHANDRA 
v. BHIMACHARYA, 42 B. 105 [F., 29 A. 310 

= A.W.N. 1907, 57 ; R., 19 B. 658.] 

( 101 ) — Succession — Adopted son of one daugh- 
\ ter and natural son of another. —The adopted 

eon of one daughter shares the maternal grand¬ 
father s estate equally with the natural 3 on of 
another daughter. 8URJOKANT NUNDI v. 
MOHERH CHUNDER DUTT, 9 C. 70. (6 C. 

256, F.) 

(102 ) --Adoption of only married son among 8u- 
dras—Adoption after husband'& death and with¬ 
out his authority—Vaishya having undergone 
vibhut vida —Capacity of such person to adopt 
son— Custom — Proof .—An adoption amongst 
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Sudras is not necessarily invalid, because the 
person adopted is an only son and is married, 
and has been given in adoption by his mother 
after her husband’s death and without kisautho- 
rifcy. There is nothing in the books of autho¬ 
rity amongst Hindus to show that a Vaishya 
who has undergone the ceremony of vibhut vida 
is incapable of adopting a son. If a custom to 
that effect exists, it should be proved by satis¬ 
factory evidence. MHALSIBAI v. VlTHOBA 
KHANDAPPA GULVE, 7 B.H C. App 26 [Not 
F.. 12 B H.C. .361; Cons.. 19 B. 790; Rel. on,30 
C. 965 = 7 C.W.N. 87i; R 3 B. 273, 14 B. 249, 
F.B., 19 B. 428, 23 B. 250, 1 Bom. L.R. 144.] 

(103) — Leper giving his son in adoption. — 
Under the Hindu Law, a leper can validly give 
hi 8 son in adoption to another. ANUND 

Mohun Mozoomdar v. Gobind Chunder 
Mozoomdar, W.R. 1861, 173. 

(104) —Hindu Law — Adoption of sister's son — 
Pollution, Period of--Sufficient evidence of fact — 
Adoption by a childless Hindu of the Sudra 
caste of his sister’s son, upheld. [R • 11 B. 
381, 2 M.H.C. 462, 3 B. 353, 3 B. 273, 5 M. 
358. 17 A. 294= A. W.N. 1895, 167; F.. 5 B. 
L.R. O.O. 362.] The period of pollution 
according to Hindu law, is 16 days. [F , 5 B. 
L.R. O.C. 362 ; R., 11 B. 381 ] Where there 
is sufficient evidence of a fact, it is no objection 
to the proof of it that more evidence might 
have been adduced. RAMALINGA PlLEM v. 
SADASIVA PlLtiAl, 1 W.R. 25, P.C. = 9 M.I.A. 
506. 

(105) — Va isya — Pollution — Adoption —Datta 
homam— Gift and acceptance in adoption. — An 
adoption made by a widow of the Vaisya oaste, 
while she is in pollution aud without the per¬ 
formance of the datta liomam , is invalid. The 
corporeal delivery of a boy with a coooanut and 
fruits placed in his bands, by his natural father 
to the adoptive mother, constitutes a valid gift 
and acceptance. R A N G A N A Y A K A MMA 
v. ALWAR SETTI. 13 M 214. (7 I A. 250, R.) 
[R., 24 B. 473, 24 B. 218.] 

(1G6) — Ado-ption under pollution—Absence of 
natural father at datta homam — Estoppel-Adop¬ 
tion among sagotra members. — A Hindu widow 
of the 8araswata Brahman oaste in South 
Ganara adopted a son with her deceased hus¬ 
band’s permission. At the time of the adop¬ 
tion, she was in a state of pollution. But when 
the datta homam was performed, the pollution 
had ceased. The natural father, however, did 
not attend the dalta homam , but his wife took 
part in the ceremony with his consent. Held, 
that the giving and taking, not being a religious 
act, could be effected, though iu a state of 
pollution. The datta homam was not bad in 
consequence of the absence of the natural father 
of the adoptee. Held , on tbe evidence, that 
the parties impugoine the adoption in this case 
were estopped by their conduct from question¬ 
ing it. Qucere :—Whether an adoption can be 
valid where the adoptive mother is of the same 


gotra as the adoptee’s natural father. 8ANT- 
APPAYYA v. RANGAPPAYYA, 18 M. 397 = 5 tf. 
L.J. 66. [R., 150 P R. 1909, 30 A. 549 = 5 A. 

L.J. 568 = A.W.N. 1908, 231 = 4 M.L.J. 385.] 

(107)— Hindu Law—Unchaste widow—Adop¬ 
tion. — An unchaste Hindu widow, living in 
concubinage, and being in a state of pregnancy 
resulting from such conoubinage, is incom¬ 
petent to receive a son in adoption. SAYAMA- 
LAL. DUTT v. SAUDAMANI DASI, 3 B L.R 362 
= 2 Ind. Jur. N S., 24 = Bourke 489. (4 3.L. 

R. A O. 169, R. ; 9 M.I.A. 506, F.) [R , 12 
B.H.C. 364, 9 C. 50, 11 B. 381 ; D , 12 O. 686, 
19 C. 513, P.C.= 19 I.A. 108 ] 


(108 )—Hindu Law—Estate vested in daugh¬ 
ter-in-law— Son adopttd by mother-in-law. suit 
not maintainable bp, to set aside subs quent 
adoption by daughter-in law — Subsequent un¬ 
chastity of daughter-in-law, whether annuls her 
power to adopt —The plaintiff in this case was 
adopted by the widow of the deceased, without 
the consent of hi3 daughter-in-law in whom the 
inheritance had vested after tbe death of her 
husband. The adoption of the plaintiff was 
therefore, ab initio void and he had therefore 
no lecus standi to question the adoption of the 
defendant subsequently made by the daughter- 
in-law. The adoption of a son by the widow of 
Hindu i3not only invalid for the purpose of divest¬ 
ing the estate of widow of a deceased son of his, 
but the existence of tbe daughter-in-law and tbe 
vesting in her of her husband’s estate, has the 
effect of making the power of adoption inoapable 
of execution by the mother-in-law, the elder 
widow. Also, the estate once vested in the 
son’s widow cannot be divested by her subse¬ 
quent unchastity, the enquiry into which 
would, therefore, be irrelevant in such a case. 
KESHAV RAMKRISFINA V. GOVIND GANESH, 

9 B. 94. \F.. 32 C. 891 = 1 C L J. 270; R , 20 

B. 25C, 22 B. 551, 22 B. 206, 22 B. 416, 23 B. 

327, 28 B. 461.] 


mq9 )—Adcption by mother alter the death of 
and son's widow , if valid — Adoption. Powei 
, when comes to an ml and becomes incapable 
execution— An adoption by a Hindu widow 
30 has succeeded by heirship in her character 
mother to her son, after his death and the 
ath of his widow, is invalid according to Hindu 
iw. A left a widow and an adopted son, ana 
ve authority to the widow to take fch *; e ® ! l°“ S f 
ccessively in adoption, one after the deat £ 
.other. The adopted son married and died 
iving a childless widow, who succeeded t0 
e estate. Upon the death of the widow of 
e adopted son, the widow of the original 
vner succeeded to the estate and took a seoon 
n in adoption: Held, that the‘second 
loptiou was invalid inasmuch as thejower 

adoption came to an e " ^te vested 
capable of execution when the esta 

i the widow of the first-adopted son, anthat 

ich vesting was a proper limit t uDon 

the power. The power was not revived upo 



1049 


THE ALL INDIA DIGE8T. 


1050 


Hindu Law —continued. 

• i < K r * v * » • . 1 

-2.—Adoption— continued, 

the death of the widow of the first adopted son. 
MA.NIKYAMA.IiA BOSE V. NANDA KUMAR BOSE 

4 C.L.J. 397-11 C.W.N. 12 = 33 C. 1306. (10 

M.I.A. 279, 8 I. A. 229. 14 I. A. 67, 16 I A. 166, 
Appl ; 17 B, 164, 26 B. 526. Appr.; 7 W.R. 
392, Diss.; 17 C. 518, D.; 22 W.R. 121, 4 G.L. 
J. 171 = 10 O.WN.921, Expl. & D.) [R., 4 

Ind. Cas. 386 = 7 M.L T. 236.] 

(H0)— Power to adopt conferred on a testa¬ 
tor's widow, endtd on estate vesting in a son's 
widow —Where the testator’s son after attain¬ 
ing full age dies leaving a widow, the testator’s 
widow, although empowered by the will to 
adopt, if the testator’s eon should die, without 
son or daughter (which he did), could not 
exeroise that power after the estate had, conse¬ 
quently on the son’s death, vested in his widow, 
for her widow’s estate. TARACHURN CHATTERJI 
v. 8URESH CHUNDER MUKERJEE, 17 C. 122 
= 16 I A. 166. P.G =5 Sar. 379. ()0 M 205, 

R. & F. 1 IF., 32 C. 861 = 1 CL.J. 270, 33 
C. 1306 = 4 C.L J. 357 = 11 C.W.N. 12 ; R., 23 
B. 327, 14 B. 463.] 

(111) — Mother — Adoption by a mother when 
her son has died without leaving a widow or 
issue — Mother .— A mother who suooeeds as heir 
to her married son, who died without leaving a 
widow or issue, is competent to make a valid 
adoption. The real limitation on the mother’s 
right to adopt when she succeeds a9 heir to her 
son really does not depend upou either investi¬ 
ture or marriage, or competency of the eon to 
whom she suooeeds as heir. Where the mother 
divests by her act of adoption no other estate 
but her own. her power cnanot properly he 
questioned. VENKAPPA v. JIVAJI, 2 Bom. L. 
R. 1101 = 25 B. 306. 

(112) —Hindu Haw — Adoption — Mother's 
right to give son in adoption without authority 
from deceased husband. — Even in the absence 
of any authority from her deceased husband, 
it is competent for a mother, alter the death of 
her husband, according to Hindu Law. to give 
one of her sons in adoption. JOGESH CHANDRA 

Banerjee v. nritya Kali Debi, 30 c. 965 = 
7 C.W.N. 871. (7 B.H.C. App. 26, 11 W.R. 

468, 22 M. 398, P.C., R ; 2 B. 377, I).) 

(113) — Wiiow succeeding as gotraja sapinda 
—Adoption by the w id on) — Widow succeeding to 
the property as gotraj* sapinda.—A Hindu 
widow who succeeds to an estate not her hus¬ 
band’s but as a gotraja sapinda of the last 
male holder, under tho rule established by 
Dallubhai v. Mankuvarbai and in consequence 
of the absenoe of nearer heirs, cannot make a 
valid adoption. DaTTO GOVIND KULKARNI 
V. PANDURANG VINAYAK, 10 Bom L.R. 892 
= 32 B. 499. 

(114) — Grandmother—Successioti 'to grandson 
— Adoption —A Hindu grandmother succeeding 
as heir to her grandson, who dies unmarried, 
has no power to make an adoption. RAM- 
KRISHNA v. SHAMRAO, 4 Bom. L.R. 315 = 26 
B. 526. 


Hindu Law —continued. 

to 

-2.—Adoption— continued. 

(115) — Remarried Hindu ividow — Son by 
her first husband — Her power to give such a 
son in adoption. —A Hindu widow contracting a 
re-marriage has no power to give in adoption her 
son by her first husband. PANCHAPPA v. 
8ANGANBASAWA, 1 Bom. L.R. 543 = 24 B. 89. 

(116) —According to Hindu law, a mother 
who has contracted a re-marriage does not 
forfeit her rights to give in adoption her son 
by her ficst husband, and the Hindu Widow 
Re-marriage Act, 1856, does not afford any indi¬ 
cation that the legislature intended to deprive 
her of the right. PUTLABAI v. MAHADU, 10 
Bora L R. 1134 = 33 B. 107 

(117) — Eldest so>4 —Mother giving in adop¬ 
tion her eldest son af er the death of her 
husband —Castes, different, of the adopted boy 
and the adopting woman—Titari Lingayat — 
Kulwadi—Widow — Kulwadi son and Tilari 
mother »—Where an eldest son was giveu in 
adop&iou, after his father’s death, by his mother 
and there was neither express assent nor pro 
hibition by her husband. Held , that the adop¬ 
tion was valid. An adoption by a woman who 
was a Tilari ( i.e an inferior Lingayat), of a 
boy who was a Kalwadi or Mabratta is not 
invalid. TUKARAM v. Babaji, 1 Bom L R 
144. 

(118) — Adoption during wife's pregyiancy. 

—The fact that, at the time of making an adop¬ 
tion, the wifo of the adopting father is pregaant, 
does not affect the validity of the adoption. 
Daulat Ram v. RAMLal, A.W.N. 1907 57 = 
29 A. 310. (3 M. 180, 12 B. 105, F.) 

(119 ) —Mother allovjing son to be adopted — 
Absence at ceremony of adoption—Uncle giving 
the boy aic ay—Validity of adoption .—Where 
a mother, in pursuance of the premise cf her 
deceased husband, allowed her son to be adopt¬ 
ed but did not herself attend at the adoption 
ceremonies to give her son in adoption, but 
commissioned her uncle to give the boy on her 
behalf, it was held that the adoption was not 
on that acoount invalid. VlJIARANGAM v. 
LAKSHUMAN, 8 B H C. O.C. 244. 

(120) —Adoption in husband's lifetime — 
Husband's sancti'm necessary — Weight of legal 
authorities on the subject —According to the 
highest authorities in repute in the Maratha 
country, the express sanction of the husband 
is indispensable to render valid an adoption 
made by the wife in his lifetime. Comparative 
weight, as legal authorities on this side of 
India on the question of adoption, of the 
IVIitakshara, Mayukha, Dattaka, Mimamsa, 
Dattaka Chandr ka, Smriti Chandrika, Virami- 
trodaya, Dharmasindhu, and the Nirnaya- 
sindhu, pointed out. Dictum in the case of 
Ihe Collector of Madura v. M. Ramalinga 
Selhupatiy that the opinion of Devenda Bbatta 
must have been that the asseut of the husband 
stood upon precisely the same footing, and was 
of the same scope in the oases of giving and 
receiving ” (by the wife in adoption), question** 

ed. Narayan Babaji v. Nana Manohar 
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et al t 7 B H C. A C. 133. [Appr. t 11 B.H. 
C. 69, 12 B.H.C. 65, 364. 2 B. 377, 388, F.B., 

2 B. 273, 10 B. 80, 14 B. 612, 15 B. 110, 17 B. 
100, 22 B. 199, 55S. F.B., A.WN. 1907, 220, 

4 A.L.J. 528.] 

(121) —Hindu Law — Adoption by widow .— 

A widow cannot, make a valid adoption without 
either the authority of her husband or the 
assent of his sapindas. ARUNDADI AMJfAL v. 
KUPPAMM \R, 3 M.H C. 283. [7?., 2 M. 202, 

23 M, 486, 26 M. 627.] 

(122) — Adoption in District of Bareilly — 

Authority of husbmd — Long possession prima 
faoie evidence cf title—Long possession refer- 
able to adoption—Invalidity o/ adoption—-Un¬ 
disputed possession , possession for a long time — 
Validity of act “ presumption ' — Onus of proof — 
Title of third person not to cause — Jurisdiction . 
—Under the law prevailing in the District of 
Bareilly, the authority of the husband is essen- j 
tial to tho validity of an adoption by his widow. 
IF.. 2 C.P.L.R. 18 ; Expl . 10 W.R.. P.C . 17 
= 12 M.I.A. 397 = 1 B.L.R., P.C., 1 ; R.. 7 B. 
H.C. App. 1, 3 Agra., 103-A, 12 A, 328, 17 I 
A. 294 = A.W.N. 1895, 167.] Uninterrupted 

and undisputed possession for a long period of 
time constitutes sufficient prima facie evidence 
of title. [72., 8 W. R. 386 ] Long and undis¬ 
turbed possession does not avail if such pos¬ 
session is referable to a t’tle by adoption which 
is found to be invalid. [72., 9 A 253 : Not. F.. 

12 M.L.J. 387, 13 M,L.J. 302.] On proof of 
undisputed possession for a long space of time, 
every presumption of fact should be made in 
favour of the validity of the act by virtue of 
whioh it took place ; and tho onus of proving 
those circumstances whioh render it invalid in 
point of law, if the nature of the case require 
such proof, lies on the other side. [No* F , 12 
M.L J. 387, 13 M L J. 302.] A Court has no 
right at all to determine the question of title of 
a third person which is not the question in the 

cause. Ra.tah Hatmun Chubb Singh v. 
Koomer Gunsheam Singh, 5 W.R , P C., 

69 = 2 Knapp 203= 1 Suth. P,C. 5. 

(123) — Adoption by zuidow — Prohibition by 
husband in his lifetime — Necessity of authority 
io adopt after husband 1 s death — Refusal to adopt 
at time of death — Authority not to be implied — 
Adoption by young widow when upheld .— 

A Hindu widow has no power to adopt a son to 
her deceased husband, ir she have been exoressly 
prohibited from doing so by her husband in 
his lifetime. Quaere :—Whether, according to 
the Maratba school, she can adopt without the 
authority of her husband given prior to his 
decease. Where a Hindu childless husband, 
when at the point of death, positively refused 
to adopt a son, and died without retract- | 
ing that refusal, it was held that a subsequent 
adoption by his widow was null and void, 
as authority from a husband to adopt oould 
not in such a case be implied ( Per Wes f ropp, J.) 
Dictum of the High Court of Madras, “that the 
opinion of Devanda Bhatta must have been 
that the aesent of the husband stood upon the 
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same footing, and was of the same soope, in 
the cases of giving and receiving” (a son in adop¬ 
tion by the wife), questioned. Where an 
adoption by a young Hindu widow is set up 
against her, and to defeat her rights, the Court 
will expect clear evidence that at the time she 
adopted she was fully informed of those rights, 
and of the effect of the act of adoption upon 
them; and if it find that Baud or cajolery was 
practised upon tho widow to induce her to adopt 
or that there has been suppression or oonceal- 
i ment of facts from h^r, it will refuse to uphold 
the adoption. BAYOBAI v. Baba URF VENKA* 
TESH RAMAKANT, 7 B H.C. App. 1. [Appr. % 
7 B.H.C. 153 ; R.. 10 B.H.C. 241, 12 B H.C. 
364, 2 A. 388, F.B. ; 4 B. 126, F.B.,6B. 498, 
F.B., 524, 15 B. 110, 565, 1 Bom. L.R. 144.] 

(124) —Competency of widow to adopt without 

husband's authority — Necessity lor assent of 
sapindas. — Under the Hindu law, a widow is 
competent to adopt a son without her husband’s 
authority therefor, provided she obtains the 
assent of the majority of her hasband’s kindred. 
The assent of any one of the kindred would 
suffice if the necessity to obtain the Gonsent of 
the sapindas were a moral precept. THE 
COBBECTOR OF MADURA v. MUTTU RAMA- 
RINGA 8ETHUPATI, 2 M H C. 206. [ Diss ., 7 

B.H C.A.C5. 153 ; Affinned, 1 B.L.R , P C., 
1=12 M.I.A. 397; Appl„ 2 MH.C. 365; 
Appr. t 1 M. 69, 3 M H.C. 283 ; R. t 7 M.H.C. 
App., 1, 25 W.R. 291, 9 A. 253 ] 

(125) —Hindu Law—Mithila school — Kri- 

trima adoption — Uader the Law current in 
Mithila, the widow has power to adopt a son in 
kntrima form with or without her husband’s 
consent ; but such son would not, by virtue of 
such adoption, lose his position in his own 
family ; nor would he succeed to the property 
left by the husband of his adoptive mother, but 
would bo considered her son and entitled to 
succeed to her property only. THE COBBEC¬ 
TOR OF TlRHOOT v. Huro PARSHAD 
MOHUNT, 7 W R. 500. [ft., 8 W.R. 155, 10 

B. H.C. 268 ] 

(126) — Adoption by Hindu widow without 
husband's permission—Power of elder widoiv to 
adopt without consent of younger widow —In 
the Maruha country, a Hindu widow msy. 
without the permission of her husband, and 
without the consent of bis kindred, adopt a son 
to him if the act is done by her in the proper 
and i ona fide performance of a religious duty, 
and neither capriciously nor from a corrupt 
motive. An eider Hindu widow has the power 
to adopt a son to her deceased husband without 
the oonseot of a vounf?°r widow. RAKHMABAl 
v. RaDHABAI, 3 B.H.C. A C. 181. [Appr.. 

9 M. 64, F.B.; F. t 18 C. 69, 15 B. 565, 6 Bom. 

L R 464 ( Co>zs., S B.H.C . A C , 114 ; R ., 7 B. 

H C.A.C . 26. 153,7 B.H.C., O.C , 113, 8 B H. 

C. .A C., 67, 10 B.H.C., A.O. 228, 241, 2 B. 398, 
F,B., 13 B. 160. 15 B. 110, 22 B. 199, 22 B. 
206, 416, 558. 23 B. 327, 25 B. 306, 1 Bom. 
L.R. 144. 28 M. 315 = 15 M.L.J. 143 ; D. t 28 B# 

461 ; Citedt 11 C.P.L.R. 43*] 
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(127) —Hindu Law — Adaption — Guzarat — 
TT»cfo7(;’s power of adoption, title as to — Hus¬ 
band's perrmsso>i — Implied authority to 
adopt of husband—Minority of husband — Adop¬ 
tion from improper or corrupt motives— Onus of 
proof. —Io the Maratha country, a Hindu 
widow may, wiihout the permission of her 
husband and without the consent of her kind¬ 
red, adopt a son to him, if the aot is done by 
her in the proper and bona fide performance of 
a religious duty, and neither capriciously, nor 
from a corrupt motive. But this is subject to 
tbs qualification that the adoption must not 
have been expressly forbidden by the husband, 
and would not have the effect of diverting an 
estate already vested in a third person. (5 B. 
H.C. 181,191. 7 B.H.C., App 1, 8 B.H.C. 
1H, R ) There is no reason for drawing any 
distinction, as regards the general law, between 
Gujarat and the Maratha country properly so 
oalled, and in the absence of proof of local or 
caste oustom, the general law prevails in 
Gujarat, (12 B.H.C, 65, 2 B. 418, R ) [R., 6 

M.L.T. 169, 8 C.W.N. 266, 1 Bom. L.R. 144.] 
As the assent of the husband is implied, by 
those schools which hold that no express 
authority of the husband is required for 
the adoption by the widow, from its being a 
meritorious aot “ beneficial to her husband’s 
soul,” it is difficult to understand why the 
assent should Dot be implied in the case of a 
minor husband, as well as of one who ha9 
attained his majority. In the present oase, an 
adoption in Gujarat by a widow whose husband 
died before he completed his sixteenth year was 
held not to be invalid by reason of the husband’s 
death before attaining majority. [R.. 1 Bom. L. 
R. 144.] Where the assent of Sapindas is not 
required for an adoption by the widow, as in the 
Bombay Presidency, and where the family i9 
divided, the ordinary presumption is that the 
widow had performed the adoption from proper 
motives. If any one seek to invalidate the 
adoption on the ground of corrupt or improper 
motive in the widow, the burden of proving such 
motive lies heavily on such person. In the 
present case, the facts that the adoption by the 
widow was about eight years after her husband’s 
death, and during her last illness when she was 
confined to her bed, and that the adoption was 
made on an inauspicious day, were held to be 
circumstances from which it could not be in¬ 
ferred that ebe made the adoption with corrupt 
or improper motives. PATEL. VaNDRAVAN 

Jekisan v. Patel Manilal Chunilal, 15 
B. 565. [R .. 22 B. 199, 22 B. 206, 22 B. 558, 

F.B , 23 B. 789.] 

(128) — Adoption by Hindu widow with consent 
of kindred —Alienation by Hmdu widow for legal 
necessity as guardian of adopted son — Rever¬ 
sioner's consent — Adaption found invalid — 
Liability of estate — Mortgage by widow — 
Liability of mortgaged parcels to be egually 
c.ndHed with the mortgage debt—Mitakshara — 
Validity in Hon hern India—Recognition by next 
reversioner—Effect .— A mortgage executed by a 
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Hindu widow as guardian for her adopted son 
would, where there is legal necessity for the 
transaction, be equally binding on her deceased 
husband’s estate even if the alleged adoption is 
found invalid. The deed, though exeouted 
ostensibly as holding the de facto title of 
manager only, will not be the less binding, if 
she possessed at that time the dejure title to the 
property. (6 M I. A. 393, R.) The substance and 

not the form of the transaction is to be looked 

• _ 

to. An alienation, by a Hindu widow, of her 
deceased husband’s estate, with the consent of 
the then reversionary heir, would, even in the 
absence of any legal necessity for the alienation, 
be binding upon the reversioner, whoever he 
might be, when the succession opens out, and 
would create a valid charge upon the property, 
(10 C. 1102, R.) Where a Hindu widow mort¬ 
gaged certain mouzas of her deceased husbaud’a 
estate for legal necessity, held, it being found 
that it created a valid charge upon the property, 
that all the rnouzas should be proportionately 
saddled with the mortgage debt, into whatever 
hands they might have passed. Whether the 
ruling in 12 M.I.A. 357 is applicable to Mitak¬ 
shara families in Northern India 90 as to validate 
an adoption made by a widow after her hus¬ 
band’s death without his consent, but with the 
consent of his near kindred ? Whether the 
recognition by the next reversioner of an adopted 
son of a Hindu widow under the Mitakshara 
law, adopted after her husband’s death would 
render the adoption valid. LALA ParbhU 
LAL v. J. MYLNE, 14 C. 401. 


(129) — Adoption by widow with assent of 
Sapindas—Estate vested in deceased son's tvidow. 
— An adoption made by a widow, after the 
estate of her husband has vested in the widow 
of her deceased son, 19 not valid, even though 
it might have been effected with the assent of 
her husband’s sapindas, or in pursuance of 
her husband’s authority and direction. 
THAYAMMAL v. VENKATARAMA, 10 M. 205, 
P.C. = 14 I A. 67 = 5 Sar. 10 00 M.I.A. 279, 8 

C. 302. F.; 8 I.A. 229, R ) [F., 32 C. 861 = 1 C. 
L.J. 270. 33 C. 1306= 11 C.W.N. 12 = 4 O.L J. 
357 ; R., 17 C. 122, P C. f 17 B. 164, 19 B. 331, 
22 B 551, F.B , 53 B 327, 25 B. 306. 26 B. 
526, F.B., 32 B. 499=10 Bom. L.R. 692.] 


(130) — Hindu Law — Adoption by widow-Con- 
sent of husband not necessary in Mahratta coun¬ 
try — Divesting estate, already vested — Consent 
of person aivested necessary. — Although, as a 
general rule, the adoption by a Hindu widow of 
a sou to her deceased husband is in the Maratha 
country good without the consent of her hus¬ 
band’s kinsmen, when the estate of ber husband 
is vested in her or in herand her co-widow jointly, 
yet when such adoption has the effect of divest¬ 
ing an estate already vested in a third person, 
e.g , the widow of her husband’s deceased 
brother, the oonsent of such third person would 
appear to be neoessary to give validity to snob 
an adoption. Rakhma'oai v. Radhabhai , and 
The Collector of Madura v. Muitu Rama ling a 
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Sathupothy commented on and comparred. 
RUPOHAND HINDUMAL. v. RAKHMABAI 8 B.H, 
C. A.C 114. [Apir , 6 B. 498, P.B ; D. t 18 O. 69, 
365, 14 B. 463; Expl., 12 A. 328, F.B.; R., 10 B. 
H.C. 241, 15 B. 110, 565, 19 B. 331, 21 B. 319, 
22 B. 206. 416, 551, F.B., 558 ? F.B. 23 B. 327, 
1 Bom. L R. 144, 8 C.W.N. 266, 32 B. 499 = 10 
Bom. L.R. 692.~« 


(131) — Adovtion—Consent of all relatives of 
husband whether necessai ?/.—The doctrine that 
the consent of all her husband's relatives is 
requisite to make an adoption by a Hindu 
widow valid is erroneous GOPAL SHRIDHAR 
DIKSHIT v. NARO VlNAYAK DlKSHIT, 7 B H. 
C. App. 24. [Expl., 6 B. 498, F.B.; R., 10 B. 
H.C. 241, 15 B. 110.] 


(1321 — Inheritance.—Agreement not to adopt 
—Binding character cn son already born .— 
Two undivided brothers governed by the Mitak- 
shara, one of whom had a son and was in 
possession of the family estate, which was an 
impartible Z^mindari, entered into an agree¬ 
ment, that the family property should, in the 
event, of the failure of issue in the line of 
either of the brothers in possession of the 
Zemindari, go over to the line of the other 
brother having aurasa issue, and should not be 
alienated by making adoption and the like. It 
is clear that the father who was a party to this 
agreement could not bind his son, who was 
then in existence, not to adopt, or legally stipu¬ 
late that, if he should adopt, the son so adopted 
should not inherit. An agreement that the 
adopted son should not ever take by descent to 
his father would be entirely altering the law of 
descent, and contrary to the principle laid down 
in the Tagore. 8URIYA RaU v. RAJA OF 
PlTTAPUR, 9 M. 499, P.C.=13 I.A. 97 = 4 Sar. 
725. (9 B.L.R. 377, R.) 


( 1 33 1 — Hindu widow —Authority of kindred 
to adopt — Undivided family — Pract ce of raising 
up issue obsolete. —According to the law preva¬ 
lent in the Dravida country, a Hindu widow, 
not having her husband’s express permission, 
may, if duly authorized by his kindred, adopt 
a son to him. (12 M.I-A. 379, R. tC Appr.) 
[Appr., 6 B. 496; R., 2 B. 494, 3 B. 44, 12 A. 
328, 17 B. 114, 12 M.L J. 197, 9 C.W.N. 795 
= 2 C.L.J. 87.] In the case of an undivided 
family, the requisite authority i3 to be sought 
first within that family. Authorization implies 
the exercise of some discretion. [F., 26 M. 
627; Appr % 6 M.L.J 35; R., 6 B. 505, 8 M 545, 
15 B. 110 ; D ., 2 M. 202.] Speculations, based 
on the obsolete practice of raising up issue to 
the deceased husband by carnal intercourse 
with the widow, are inadmissible as a ground 
for judicial decision. A son adopted by the 
widow will divest not only the widow but also 
an undivided co parcener of the father, on 
whom the estate had devolved by survivorship. 

Sri virada pratapa Deo v. Sri Brozo 
Kishoro Datta Deo, 1 M 69 = 3 I.A. 134 = 
23 W.R. 291, PC =3 Sap. 583. [F., 2S 15. 

51 = 4 Bom. L.R, 883; On appeal, 6 Bom. L.R. 
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268, 31 B. 373, P.C. = 9 Bom. L.R. 646 = 11 C. 
W.N. 169 = 6 C.L.J. 1= 17 M.L.J. 343 = 34 I. 
A 107; Appr., 9 M. 64 ; R., 2 C. 295, 5 B. 630, 
14 B. 463, 18 C. 69, 18 C. 385, 21 B. 3l9, 22 B. 
206, 22 B. 558, 23 B. 327, 23 B. 789, 25 B. 306, 
26 M. 143; D., 7 C. 178.] 

(134) — Adoption — Sapinda — Assent. —The 
consent of one of two sapindas is sufficient to 
render an adoption by a widow valid It is not 
necessary that the nearest sapinda should give 
his consent to the adoption. SHRI PATO 
DEVU V. SHRI R. A. BHIMA DEVU, 7 M H.C. 
301. [On appeal , 1 M. 69, P.C.] 

l (135)— Widovj's Pow e r to adopt with the con¬ 
sent of Sapindas — Motives of widow. —Accord¬ 
ing to Hindu Law, a widow with an express 
authority from her husband to adopt a son to 
him in the event of the natural-born son dying 
under age and unmarried may, cn tbe happen¬ 
ing of that event, make a valid adoption. In 
tb6 Dravida country, a widow, in every case 
in which she could validly adopt under a written 
authority from her husband can, in the absence 
of such authority, adopt on the assent of her 
husband’s kindred. In such a case a presump¬ 
tion ought to bo made, until tbe contrary is 
j shown, that she acted from proper motives. 

Vellanki Venkata Krishna Rao v. Ven¬ 
kata Rama Lakshmini, 1 M. 174 = 4 I.A.1 = 
26 W.R. 21 = 3 Sar. 669. (10 M.I.A. 279, D t ) 

! [F., 7 B. 225, 5 C.W.N. 20,11 M.L J. 20; 

1 R., 11 B. 381, 14 B. 463, 23 B. 327, 25 B. 
306, 26 B. 526, 33 C. 1306=11 C.W.N. 12 = 

4 C.L J. 357, 15 B. 110, 15 B. 565, 19 B. 

331, 22 B. 199, 22 B. 206, 22 B. 558, 23 M. 
486, 26 M. 627, 29 M. 161 = 16 M.L.J. 22.] 

(136) — Second adoption — Widow. —Without 
the express or implied authority of the husband, 
a second adoption could bs made only under 
the sanction of the nearest sapindas. In a 
divided Plindu family, an adoption made by 
the widow of a deceased member, with the 
assent of some of the sapindas only, when bona 
fide given, is valid, if it be shDwn that the con¬ 
sent of the others is refused from interested or 
improper motives or without a fair exercise of 
discretion. PaRASARA v. RaNGA RAJA, 2 M. 
202. [Appr., 23 M. 486 ; R , 8 M. 545, 6 

1 C.P.L.R. 87, 26 M- 627, 31 M. 366 = 3 M.L.T. 
j 355 = 18 M.L.J. 309.] 

(137) —Assent of sapinda —Nature of.—The 
assent given by a sapinda to au adoption of his 
gon by a widow, on the representation made 
by her that she had authority from ber husband 
and after entering into an arrangement, bene¬ 
ficial to himself, with the widow, is not such 
as rendered the adoption valid and binding as 
against thp other sapindas, GANESA RATNAM- 

iyar v. GOPAB RATNAMIYAR, 2 M. 270 = 

7 I.A. 173, P.C. = 4 Sar. 149, [B., 8 M. 545, 

22 B. 558, 11 M L. J. 20, 25 B. 129, 26 M. 

627 ; Z>., 6 M.L.J. 35.] 

(138 ) —Authority — Consent of sapinda.-- 
Where the alleged permission of the deceased 
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husband of the widow who adopted a son was 
found against*, the implied consent of the near 
sapinda who gave his son in adoption, and who 
professed to carry out the directions of the 
deceased, c-uH not render the adoption valid. 
VENKATALAKSMAMMA v. Narasayya, 8 M 
343. [Appl , 2b M. 627 ; D , 6 M.L.J. 35 ] 

(139) — Adoption by w'dow — Authority of 
husband or cois+nt of kinind , nectssity of, in 
case of adoption in unaiiid d family — Adoption 
to deceased h^sb >nd separated from family .— 
The widow of a Htndn dying without leaving 
male issue, may. if her husband was separated 
from his family in estate, adopt without any 
express authority from him and without even 
the oonsent of his relatives* In other words, 
the widow, where toe husband dies separated 
from his family, an i she herself is the heir or 

• she and a junior co widow are the heirs, may 
adopt without the sanction of the husbaDd (if 
he have not expressly, or by implication, indi¬ 
cated his desire that she shall not do so), ana 
without the sanction even of his kindred. In 
an undivided Hindu family, however, the 
widow of any of the co parceners cannot adopt 
without either the authority of her husband or 
the assent of his co parceners from whom ehe 
obtains her maintenance. It is upon the un¬ 
divided family, as such, that the widow b a 
her claim for maintenance, and the requisite 
authority to adopt must be sought from the 
members of the family wherein alone she must 
presumably fiud such counsellors and protec¬ 
tors as the law makes requisite for her. Conse¬ 
quently, for the purpose under consideration, 
it is not competent to the widow to travel, at 
her will, out of the undivided family and obtain 
the authorization r quired from a separated 
and remote k nsman of her husband. Hamji 
v. GHAMAU, 6 3. 498, F B. [dppr., 6 B 505; 
H., 12 A. 328, 14 B 463, 15 B. 110, 19 B. 3*1, 
21 B. 319. 22 B. 199. 22 B 416, 22 B. 551, 
23 B. 327, 8 C.W.N. 2G6, 29 B. 51=6 Bom. L . 
R. 208.] 

(140) — Flindu Law — Undivided family — 
Adoption by widow — Consent of husband or co¬ 
parceners necessary, —In an undivided Hindu 
family, it is noc competent to a widow, not 
having the estate vested in her, to take a son in 
adoption to her husband, except with the oon¬ 
sent and on the authority of the husband 
himself, or of any of ihe co-parceners with 
whom he was, at the time of bis death, united 
in estate in the family. An adoption purport¬ 
ing to have been made on the authority from a 
separated kinsman of the husband cannot be 
held valid, inasmuch as such a divided kins¬ 
man is not, in law, qualified to authorise the 
adoption. DrNKAR SlTARAM PRABHU v. 

Ganesh Shivram Prabhu, 6 B. 505 F B 

[R., 23 B. 327 ] 

(141) Adoption made by widow on assent of 
«apindae r -^ s ^n< of mijori y. Effect of—Degree 
of relation hip of consenting sapindas, not 
material, —On the question arising in this case 

0, IV—67 
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as to the validity of the second defendant’s 
adoption by the first defendant, a Hindu 
widow, the adoption having been made after 
she had suooeeded to the estate of her 9 on, who 
died ummarried, and with the assent of three 
out of four of her husband’s sapindas who were 
divided and existing at the date of the adoption, 
held, where an adoption is made by a widow of 
a divided man, and the assent to be obtained 
is that of sapindas divided from him and from 
each other, ihe assent of every exi6tiDg sapinda 
is not a sin * que non, but, where a majority of 
the sapmdis give their assent to the adoption, 
such assent will be sufficient. A mere 
numerioal majority, however, whether in favour 
of or against an adoption, will not by itself 
determine the question. Where such majority 
have given or withheld their conseut from 
improper considerations, such assent or dissent 
will he of no avail to the party relyiDg on it. 
Also any distinction based upon the degree of 
relationship, as to whose assent is or is not essen¬ 
tial, would be immaterial. VkN’KATAKRISHAN- 
AMilA v. ANNAPURNAMMA, 23 M. 486 = 10 M. 

L J. 73. (12 M l.A. 397, R.\ 2 M. 202, R. & 

Cons.) [ft., 26 M. 627, 31 M. 366=18 M LJ 
309 = 3 M.LuT. 3o5 ] * 

(142)- Hindu Law — Adoption— Widcw of 
diviaed brother, competency of, to aao^t without 
consent of sapinuas — Adoption by wuiow of her 
brother's son , vuliaity of, in Southern M^hratta 
country —Express authori y to adopt txemtable 
after any length cf time. — After the aeath of 
ihe husband of the oetendaut in this oase an 
agreement was come to between his brother 
the father of the plaintiff, aud the defendant* 
by way of settlement of family disputes, whioh 
j agreement contained a distinct recognition of 
the defendant’s status as that of a widow of a 
brother separated in interest. Under the 
circumstances, as the widow of a separated 
brother, it was competent to her to adopt a son 
without the sanction either of suoh brother or 
of his son the plaintiff, and the faot that tha 
adoptee was the son of the adoptive mother’** 
brother did not unfit him for adoption under 
the Hindu law as obtaining in the Southern 
Mahr^tta country. Further, although a very 
long period had elapsed from the husband’s 
death before she adopted, this would not 
extinguish her power, or rather her duty to 
adopt under cirrumsiances calling for an adop¬ 
tion. GIRIOWA V. BHlfAIAJI KAGBUNatct 
9 B. 58. [ft . 15 B. 505, 22 B. 558 F H • R 
22 B. 973 ; ExpL , 12 A. 323.] ’ 9 

(143) — Hindu joint family — Adoption bv 
widow of deceased co-parcener Consent of head 

oj family, it sufficient ter valijity 0/ aaept on _ 

A and his two .ous X ana Y lormed an undivid¬ 
ed Hindu family. A and X lived together 
from the year 1S«3 separately from Y, but the 
estate ol the family was not divided. On the 
death of X without male issue, his widows 
adopted the piamtifi with the oonsent of her 
father-in-law who died subsequently. The 
present suit was brought by the plaintiflagainat 
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Y to recover one half of the family property. 
The defendant denied the plaintiff’s adoption 
and disputed its validity on the ground that 
the adoptive mother was not competent to adopt 
without the consent of all the co-parceners. 
Held , that the adoption was valid, the same 
having been made with the consent of the head 
of the family, who was also the natural guar¬ 
dian of the widow who made the adoption, and 
that it was unnecessary to obtain the consent 
of the other co-parceners. Held further, that 
the adoption would be valid whatever may be 
the motives of the widow or the effect of the 
adoption on the undivided kinsmen, provided 
that no fraud was practised on the head of the 
family who gave his consent to the adoption. 
VlTHOB\ v BaPU 15 B. 110 [R., 15 B. 565, 

22 B. 199, 22 B. 206. 22 B 559, 23 B. 250, 23 

B. 789, 26 M. 1*3= 12 M.L.J. 197, 29 B. 51 ; 
D., 29 B. 410 = 7 Bora. L R. 439.] 

(144 ) —Adop'ion a^d execution of will by Jain 

w'dow — Suit by a 'o. ted son—Special custom, 
onus on pi lint iff to p> ovs.— Plaintiff sued for 
a declaration of nis sta'us as the adopted son of 
a deceased Jain, the adoption having been made 
by the widow of the deceased, and of his rights 
under a will executed in his favour by the 
widow, his adopt ve mother. The widow did 
not have any authority from her husband or 
the consent of his kinsmen required under the 
Hindu law to validate an adoption by a widow. 
On the ground tha^, where a custom different 
from the ordinary Hindu L*w is set up as pre¬ 
vailing among the J^ins, the burden of proving 
such custom is on those who allege it, and in 
the absence of such proof (ho ordinary law 
must prevail, it was held to be incumbent on 
the plaintiff to prove the existence of a special 
custom as to the widow’s independent power 
of adoption and disposal of her late husband’s 
property. If the widow succeeds to her hus¬ 
band’s property absolutely, and has the right 
to dispose of it as she likes by will or otherwise, 
the adoption of a son to herself who may suc¬ 
ceed to such property would be valid. The 
evidence adduced was altogether insffioiont to 
prove suoh special custom, and the su't there¬ 
fore failed. PFRI\ AMMANI v. KRISHNASAMI, 
16 M. 182 = 3 M.L.J. 109. (9 Mad. Jur. 21, 

Diss.) [£>., 27 C 379 ] 

(145) — Hindu Law—Custom —Sapinda rela¬ 
tionship between daughter's son and son’s son 
of first enusms — Adaption without authority by 
Jain widiw of the Osteal caste .—The sapinda 
relationship exists between the daughter’s son 
and the son’s son of two first cousins. (10 C. 
232, 8 C, 30 1, R*l. on.) There is a custom among 
the Jain Oswals, under which a widow may 
adopt a eon to her husband, even in oases 
where he has not conferred upon her an express 
authority to adopt MAKICK ("HAND GOLECHA 
V. JAGAT 8ETTARNI PRAN KUMARI BlBI, 17 

C. 518 (10 B.H.C 241, 5 8el Rep. 276, 1 A. 

688. R.) [R., 16 M. 182, 17 B. 164, 27 G. 379, 
2 N.L.R. 98, 4 O.L.J. 357 = 11 O.W.N. 12 = 
33 0. 1306.] 
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(146) — Step-mother not competent to give in 
adoption Adoption of a grown up man, not 
invalid by reason only of his age.— Uoder the 
Hindu Law, the power to give in adoption is 
either with the father or natural mother of the 
adoptee, and there is no warrant either in the 
Smritis or in the decisions for the position that 
a step-mother is competent to give her step¬ 
son in adoption. An adoption of an unmarried 
man of about forty who had succeeded to the 
natural family property long before the adop¬ 
tion, was held not to be invalidated by reason 
of his age. Nor was the faot th^t he had 
succeeded to a share in the natural fathers 
estate, prior to the adoptiou. f*t*l to its valid¬ 
ity. Pap*mma V. Appa Row, 16 M. 384 = 
3 M L J 80. 

(147) — Mother succeeding to son after death 
j of ton « widow—Adoviion by mother invalid — 

Hindu Law. —T died leaving a widow G and a 
son S, who subsequently died leaving a widow 
A. A died childless, and her mother-in-law 
G, who succeeded as S’s heir, adopted the 
plaintiff for herself and her husband. Held, 
that the adoption of the plaintiff was invalid 
ao/ording to Hindu Law. KRISRNARaV 
TRIMBAK HASABNIS v. BHaNKARRAV VlNA- 
YAK HaSaBNIS, 17 B 164. (14I.A. 67,10 

M.I.A 311, R ,) [Appr , 25 B. 526, F.B.; R., 
20 B. 250, 22 B. 416, 23 B. 327, 25 B. 306, 11 
G.W N. 12 = 33 C. 1306 = 4 G.L J. 357 ; D. % 19 
I B. 331. 

(14 8) — Adoption not in accordance with will 
— Adaption wi'hout consent of trustees—Invalid 
adoption. — A Hindu by will bequeathed his 
estate to a son to be adopted in a certain event 
by A with the consent of B or B’s representa¬ 
tives, with a gift over on failure of adoption 
with such consent to B or B’s representatives. 
On the happening of the event after B’s death, 

A adopted the plaintiff without the consent of 
B’s representatives, who withheld their consent 
after a demand by A. 11 eld. that this was not 
such an adoption as would entitle the plaintiff 
to take under the will, aod that consequently 
the gift over took effect BERMCHURN 8EIN 

v. Heeralall Seal, 2 Ind. Jur. N.8. 225. 

(149) — Will - Bequest — Persona d^siqnata — 
Adoption, VaUdily cf —Adoptee, son of person 
with whnjn the adopter could not have intermar¬ 
ried. - If the language of the testator sufficiently 
indicates the person who is to be the object of 
his bounty, the person so indicated will not be 
prevented from taking because the testator 
conceived him to possess a character which, in 
point of law, cannot be sustained. The adop¬ 
tion of the son of a person with whom the 
adopter could not have intermarried is invalid 
according to Hm3u Law. JlVANI BHAI v. 
JIVU BHAI, 2 M H C. 462. [R., 3 B. 273, 17 
A. 294, F.B.] 

(150) — So7i of wife's brother , Adoption of.-- The 
adoption of the son of a wife’s brother is valid. 
The rule that declares tbat legal marriage must 
have been possible between the adopter and the 
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..2.— Adoption — continued . 

mother of the adopted boy refers to their rela¬ 
tionship prior to marriage. This restriction is 
prescribed because the person selected should 
bear the ‘ reflection of a son.' This phrase 
means capacity to have sprung from the adopter 
himself through an appointment to raise up 
issue on another's wife. Coder the ancient 
law, in the oase of an appointment to beget 
issue on another's wife, the woman’s relation¬ 
ship as another’s wife, at the date of the 
appointment, was considered before it was 
sanctioned. 8RIRAMULU v. RAMAYYA, 3 M. 
15. [F., 27 A. 417 = 2 A.L.J. 36-A.W.N. 

1905, 20; R.> 14 M. 459, 20 M. 283, 22 B. 
973.] 

(151) Rule that no adoption allowed wheve 
no marriaoe possible between the natural mother 
inker maiden state and adopting father —Limit¬ 
ations of the rule — Gotras — Pravaras — VirucLha 
Sambandha. — Under Hindu Law, the rule that 
there can be no adoption where there can be no 
legal marriage betweeu the adopted boy’s 
mother in her maiden state and the adoptive 
father is strictly confined to the specified oases 
of a daughter’s son, a sister’s son and the 
mother s sister’s son. Hence, where the natural 
mother of the adopted boy and the adoptive 
father though belonging to different gotras have 
two out of three pravaras in common, the 
adoption can be validly made. RAMCHANDRA 
v. GOPAL, 10 Bom. L.R. 948 = 32 B. 619. 

(152) — Relationship between the natural 
mother and adopter .—It is a general rule of 
Hindu law t that there can be no valid adoption, 
unless a legal marriage is possible between the 
person for whom the adoption is made and the 
mother of the boy who is adopted, in her 
maiden state- MlNA KSHI v. RAMANADA 11 
M. 49, P.B. [Not F. , io M.L.J. 211 ; F., 32 B. 
619=10 Bom. L.R. 948 ; R , 14 M. 459, 18 
M. 397, 17 A. 294, P.B , 20 M. 283, 22 B. 973.] 

U53) — Coyisaquinity — De facto adoption— > 
Certifi ate under Act XXVII of I860 — Propin¬ 
quity and fitness. — Consanguinity does not in¬ 
validate a adoption, when the parties do not 
belong to any of the three regenerated oastes. An 
adoption de facto ia valid until sot aside, and 
the adopted party may object to other parties 
receiving a oert*ficate under Act XXVII of 
1860, In granting a certificate under Aot 
XXVII of 1860, a Judge must look to fitness 
as well as propinquity. NUNKOO SINGH v. 1 
VURM Dhun 81NGH. 12 W.R. 356. [ Appr 15 
C. 574; R , 3 B. 273.] 

(154) -- Baqquals ’ adoption among — Adoption 
oj bop whose mother the adopter could not have 
married. Adoption of a boy whose mother, the 
adopter could not have legally married, is not 
prohibited among the Ba<iguals, as these do 
not belong to the regenerate olasses. PHUNDO 
V. JANGI Nath, lfl A.327 = A.W.N. 1893, 110. | 

(155) H ndu Law—Adoption of one ivhose 
Upanayanam has been perform'd, Validity of — 
The weight of authority is against the validity 
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of the adoption of one whose Upanayanam has 
been already performed. In strictness, there 
is no authority upon the other side. P. 

Venkatesaiya v. M Venkata Charlu, 3 

M..H.G 28. [ Overruled , 9 M. 148, P.B.; R. t 10 
B. 80.] 


(1 56) —Hindu Law—Adoption a'ter Upana¬ 
yanam of sagotra Custom among Brahmans .— 
The adoption of a boy of the same gotra, after 
the performance of his upanayanam ceremony, 
is valid according to the custom prevailing 
among the Brahmans of Southern Tndia. 

ViRaraghava v RAMalinga, 9 M. 148, F.B. 
(3 M.H.C 28, Overruled.) [Cons., 13 M.* 128 : 
R. y 18 M. 145, 11 C.P.L.R. 56.] 

(157) Hindu Law—Bombay Presidency— 

Adootion of married as-igotra Brahmin valid¬ 
ity of - Factum valet, application of—In the 
Bombay Presidency, the adoption of a married 
asogotra, although not preferable, is not on 
that account invalid ; and this is the case even 
when there are persons existing who are better 
qualified than the adoptee. [R , 22 B. 558 

F.B., 23 B. 250. D 29 A. 495^=A.W.N. 3907’ 
121 4 A.L.J. 407.] Where a rule is directory 

only and not mandatory . an adoption contrary 
to it, however reprehensible, is nevertheless 
pood for all legal purpose?. The dootrine of 
Jnctum valet will applv to all such cases. 

Dharivia dagu v. Rawkrishna Chimnaji! 

10 B. 80. [R., 9 A. 253.] ’ 

(158) — Hindu Law—adoption of married 
man among Brahmans—E toppcl.— The adop¬ 
tion of a Brahman married man is invalid even 
where the adoptee is of the same gotra and all 
the ceremonies are duly performed. [R, H 
C IMi.R. 56 ] In order to avail himself of’the 
dootrine of estoppel, the plaintiff should prove 
that the defendant, by a representation which 
he knew to be unfounded, intentionally misled 
the plaintiff into a position prejudicial to the 
interests whicta lie would otherwise h-iVG possess- 
ed. PlCHUVAYYAN v. SUBBaYYaN, 13 M. 128. 

(159) —“^<io2^ioti of suira after marriage'— 
Qiuere. — Whether a sudra can be validly adopt¬ 
ed after marriage. VYTHILINGA v. VlJAYA- 
THAMMAL, 6 M. 43. 

(160 ) —SudiasAdoption after marriage — 
An adoption of a Sudra after his marriage is 
invalid. T. V. JANAKIRAM PlLLAI v P 

VENKIAH CHETTY, 10 M.L.T. 21 = 11 Ind’ 
Cas. 383. ina * 


--, — — marriage , wi 

ther a bar to-— Dattaka Chandrika, authority < 

Amongst the 8udras, marriage is a bar 

adoption. Among them a boy can only 

but not “forward 
(9 A. -J53, it.) The Dattaka Chandrika has bei 

aooepted as an authority by High Courts 

India and is a work of bieh authority. DAM' 

v •„% H ? Collector op Banda. 7 A.] 

J. 927 = 7 Ind. Cas. 418. ’ 
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-2. —Adoption— continued . , 

(162) —Adopt ion by widow—Western India — 
Adoption, of Sudia — Sagotra—Adopted son enti¬ 
tled to set aside gift made before adoption .— 
According to the Hindu Law obtaining in 
Western India, the adoption of a Sudra who 
is married at the time of his adoption is not 
invalid if the adopted person be a sagotra (of the 
same family as the person adopting). A son 
adopted to her husband by a widow is entitled 
to set aside a gift of ancestral immoveable pro¬ 
perty m*de by his adoptive father’s widow 
previous to his adoption NATHAJI KRISH- 
NAJI v. HARI JAGOJI. 8 B H C A C. 67. [R., 
10 B.H.G. 241, 10 B. 80, 11 B. 609, *23 B. 250, 
32 G. 165, 29 A. 495 = 4 A.L.J. 407 = A.W.N. 
1907, ] 21 ; Cons , 12 B.0.C. 364 ; F. t 10 Bom. 
L.R. 1029 ] 

(163) — Hindu Lair — Adcption — Sister, 
whether may adopt a brother's son. —In this 
case, the Court ot first instance, referring to 
the ruling that, “ a brother s son must not be 
adopted by a sister ” laid down by Nanda 
Pandita in the Dutaka Mimansa, held that 
the adoption was illegal, even supposing it bad 
taken place ; and that it was further illegal as 
there was no evidence to prove that authority 
to adopt was given to the widow by the bus 
band. Tue lower appellate Court* also held that 
the adoption was opposed to Hindu law. The 
High Court affirmed the decrees of the lower 
Courts holding that ihe doctrine of Nanda 
Pandita that a woman may not affiliate a 
brother’s son should be accepted as applicable 
to the case of a woman adopting a son with the 
sanotion, and on behalf, of her husband. The 
adoption was in the result held to be liable to be 
avoided on the ground that the adopted persou 
was not legally eligi ble for adoption by the widow 
on her h us band’s behalf, because the Hindu 
law nowhere contemplates or provides for the 
adoption by a widow ot a son in her own right. 
MUSSAMM4T BATTAS KUAR v. LUCFIMAN 
SINGH, 7 N VY.P. 117, [Diss.. 27 A. 417 = 2 A. I 
L.J 36 = A.W.N . 1905, 20 ; R. % 17 A. 29l, F. 
B.; Z>., 22 B. 973.] 

(164) — FHniu Law—Adaption —Dwyamush- ; 
yayana adopt on omooq Linqayats — Adoption 
of son of divided brother, validint of. — It wss 
contended in this second appeal, iho parties to 
which where Lingayats, that the plaintiff's adop¬ 
tion made in the Dwyamushyayana form, was 
ineffectual as such adopt ions are obsolete and con¬ 
sequently invalid and as a Hindu cannot adopt 
the son of his divided brother in the Dwyamush¬ 
yayana form. Held that the Dwyamushyayana ! 
adoption, though rare, is not absolute. It is per¬ 
mitted by the shastras and recognised by Hindu 
treatises, and there can be no legal impediment 
to its taking place, where in places in which it 
is not unknown parties resort to it. The second 
ground urged by the appellant was held to be 
unsupported by authority. On the other hand, 
the Dwyamushyayana was often allowed as well 
in the oase cf divided as of an undivided 
brother’s son, Bo, the mere fact that the plaintiff 
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was the natural son of the adopter’s divided 
brother oould not invalidate the plaintiff's 
adoption in the above form. CHENAVA v« 
BASANGAVDA, 21 B. 103. 

(165) —Adoption of sister's son—Custom among 
Numbudris of Malabar—Evidence of custom. 
Where it is alleged that by custom, an adop¬ 
tion of a sister's son is valid among the 
Numbudris of Malabar the evidence of Nam- 
budris of note, who are spiritual teachers and 
priests of their fellow castemen, admitting the 
validity of such adoptions, and instancing cases 
where they have officiated as priests or been 
present, is sufficient to establish the custom. 

Vishnu v. Krishnan, 7 M 3. F B. (7 M.H.C. 
250, R.) [F., 14 A. 53. 29 M. 24 = 16 M L.J. 

8 ; R. t 19 B. 374, 15 M. 333, 17 M. 69, 17 A.- 
294.] 

(166) — Sister's son , Adoption of—Saraswai 
Brahmins of Kanara . —The adoption of sister’s 
son is valid by custom among the Saraswat Brah¬ 
mins of Kanara. MANJUNATH v. KAVERIBAI, 

4 Bora L.R. 140. 

(167) — Sister's son — Adoption — Heir. —A 
sister’s son, who cannot be adopted, can be 
made an heir only by a deed of gift or by a 

Will. Lala narain Das v. La la Ramanuj 
Dayal, 2 C W N. 193, P.C. = 25 l.A. 46 = 20 A. 
2C9 = 7 Sar. 257. 

(168) — Adoption — Sister's son — Custom — 
Hindu Law — Non-agriculturist Khacris — 
He d, that among the parlies to the suit, non¬ 
agriculturist Khatris, to whom strict Hindu 
Law did not apply according to the statements 
of the parties, adoption of a sister’s son was 
not invalid. SOHNA MALv. NANAKC HAND, 

16 P L.R. 1911 = 9 lnd. Gas. 36 = 4 P.W. 

R. 1911. (86 P.R. 1901, 79 P.R. 1901 = 107 

P.L R. 1901, 24 P.R. 1900 = P.L.R. 1900, 
437, R.) 

(169) -'* Mother's sister's son, Adoption of 
Custom x>r Jnbi’inq adoption cf sister's son. etc, 

— Procf tf—Dattaka Chandrica and Dattaka 
Mimxmsa — Authority of — Hindu. Law —Mode 
of asce> taining. —The adoption of a mother's 
sister’s son 13 invalid under the Hindu Law. 
N.D.: —The parties in this case were Kehatri- 
yas, one cf the twice-born classes. For 80 or 
90 years there has been a steady curront of 
authority in oue way, in all parts of India. It 
has beeu decided that the precepts condemning 
the adoption of a mother s sister s son, a 
sister’s son and a daughter’s son, are not rconi 
tary only, but are positive prohibitions, and 
that their effect is to make such adoptions 
wholly void. This has been decided in such a 
way and for suoh a length of time as to make 
it incompetent to a Court of Justice to treat 
the question now as an open one. The rule of 
law that the adoption of a mother’s sister’s son 
is invalid has been affirmed , by Courts of* 
Justice in all parts of India in general t ^ rms 
and not as confined to a particular school. 

(4 B.H.C. A.C, 130, 3 B. 273, R») 24 
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A,-195 = A. W.N. 1902, 10, 28 A. 488 = 3 A.L.J. 
415 = 10 C.W.N. 730 = 3 C.L J. 594 = 8 Bom. 

L. R. 402=1 M.L T. 171=33 I.A. 97 ; R ., 4 
Bom. L.R. 140, 32 B. 619=10 Bom. L.R. 

'948, 53 P.W.R 1908=113 P.L.R 1908. 11 
Bom. L.R. 1172, 1 P L.R. 1909 = 68 P.R. 
1909 = 58 P.W R. 1909 = 2 Iod. Gas. 975, 1 
Bom. L R. 799 ; D., 107 P.L.R. 1901, 27 A. 
417=2 AL J. 36 = A.W.N. 1905, 20.] Persons 
impeaching the validity of the adoDtion of a 
sister’s son, mother’s sister’s son and daugh¬ 
ter’s son are not under an obligation to show a 
ocstom prohibiting such adoption. In order 
to bring case under any rule of law laid down 
by recognized authority for Hindus generally, 
persons relying on such authority are not 
bound to givo evidence of actual events to show 
that, in point of fact, the people subject to 
that general law regulate their lives by it. (12 

M. I.A. 397, 437, Disc.) The authority of 
Dattaka Cbanorika and Dattaka Mimamsa 
has been affirmed as part of the general 
Hindu law, founded on the Smrifcis a 9 the 
source from whence all sohools of Hindu law 
derive their precepts, and both works must 
be accepted as bearing high authority for so 
long a time that they have become embedded 
in the general law. (4 M I.A. 97, 12 M.I A. 397, 
R.) [ft , 29 A. 495 = 4 A L J. 407 = A.W.N. 
1907, 121 Pbe usual methods of ascertaining 
the law prevalent among Hindus is by reference 
to authoritative text-boobs, to judicial decisions 
and to the opinion of Pundita. BHAGWAN 

• Singh v. Bhagwan Singh, 2 t A 412 , P c. = 

2 C.W.N. 454 = 26 I.A. 153=1 Bora. L R. 311 
= 7 Sar. 474. 

(170) —Adoption of brother's daughter's son, 
Validity of — Custom in Southern India — Tex s 
of Hindu Law. —The adoption of a brother’s 
daughter’s son is valid by reason of the general 
oustom prevalent in Southern India, notwith¬ 
standing the texts of Hindu Law to the con¬ 
trary. APPAYYA BH ATT * R v. VENGU BHAT- 

•TAR, 15 M.L.J, 211. (9 M. 44, F.\ 11 M, 49, 

Not Appl.) 

a 

G71) Hindu Law—Adoption of daughter , if 
valid. -I be a Joption of a daughter by a Brah¬ 
min is invalid under Hindu law, such an 
adoption being opposed to the very purpose of 
adoption. Oangakai v. ANANT, 13 B. 690. 

(172) Adoption of girls. — Adoption of girls is 
not known to the general law of Hindus. 

Ghasiti V. Umrao Jan, 21 C. 149, P C. = 20 

I.A. 193 = 6 Sar. 370. Lft., 26 M. 176 = 12 M. 
L.J. 264.] 

0 1 31 Girl Adoption of a girl by a prostitute 

Object of adoption — Will-Gift-' Persona des g- 
nata. Per Candy % J —The test to determine 
whether an adoption of a girl by a prostitute 
ia invalid is, can the natural mother of the girl 
be convicted under S. 372 of the Indian 
Penal Code of having disposed of the girl, a 
minor under the age of sixteen years, with 
intent that the girl should be employed or used 
lor the purpose of prostitution, or knowing it to 



be likely that suoh minor would be bo employ¬ 
ed. Hence, where a worn in, though a pro¬ 
stitute by profession,.is not a nailcin aod is not 


attached to any temple, takes a daught er in 
adoption with the objeot that she may have 
some one who after her death could perform her 
fuueral ceremonies and inherit her property, 
aod there is nothing to show that she contem¬ 
plated the girl following the profession of a 
prostitute, the adoption is valid. Per Fulton , J . 

Toe general rule is that it is not essential to 
the validity of a devise or bequest that 
all the particulars of the subject or object of 
gift should be aocurate provided tbe intention 
is clearly ascertainable MaNJAMMA v. SHE- 
SHAGIRIRAO, 4 Bora. L.R. 116 = 26 B. 491. 


1 (174) — Dancing oirls —Rights of the adoptee 
j —Plurality of adoptions —Sisltrs by aaoption. 

The adoption of a daughter by a dancing girl 
can be recognised to confer rights on the adop¬ 
tee. Plurality of adoptions is not warranted 
by the analogies of the Hindu Law, and conse¬ 
quently two or more girls adopted cannot be 
regarded as sisters, and one such adoptee cannot 
claim the property of the other. VENKU v. 
Mahalinga, 11 M. 393. (4 B. 545, Hiss.) 

[ft., 14 B 90, 12 M. 214, 12 M. 273. 15 M. 323 
= 1 Weir 372, 16 B. 737, 19 M. 127, 13 C.P.L.R. 
81.] 

(175) — Hindu Law—Adoption of daughter's 
so«— Factum valti.' — Amongst Brahmins, an 
adoption of a daughter’s son i9 incestuous and 
invalid, and cannot be supported on tbe ground 
of factum valet quoi fieri non debuil. BHA- 
G r . RATH IB AI v. RADHABH. 3 B. 298, Note 
[ft., 17 A. 294 ; D , 22 B 973.] 


1 \ (b) Hindu Law-- Adoption of daugh'er's or 
sister s som, validity cf, among rcgenei ate classes 
Harden of proof Lingayeis — ‘ Factum valet' 
whether applies to such adoption. — Ic is a gene¬ 
ral rule and lundamoDtal principle amongst 
Brahmms, Kshatriyas nod Vaishyas, tba r . they 
are absolutely prohibited from and incapable of 
adopting a daughter’s or sister’s sod, or the son 
of any woman whom they oould not marry, and 
that the burden of proving a special custom to 
the contrary amongst any members of these 
three regenerate olasses, prevalent either in their 
caste or in a particular locality, lies upon him 
who asserts the exis'cnco of suoh a custom. 
[On Revuw, G B. 107 ; ft., 4 B 37, 17 A, 294* 
24 B 473, 30 B. 1=6 Bom. L R. 948, 19 B.' 
428, 22 B. 2 1 1 , H , 22 B. 973 ] The Lingayets 
being members of the Budra class, any recogni¬ 
tion which there may have been of their right to 
adopt the son of a sister or of a daughter, is no 
infringement of the general rule that the regene¬ 
rate olasses cannot make such an adoption. 
\R., 19 B. 428, 22 B 277, 6 B. 524, 1 Bom. L. 
R•_ 144.] The case of tbe adoption, by a Brah¬ 
min, of bis daughter’s son, does not fall within 
the proper limits for the application of the 
max'm quod -fieri non debuit. factum valet. 
GOPALi NARHAR BAFRaY v. Hanmunt 
GANESH 8AFRAY. 3 B 273. [R. % 9 A. 253. 13 

B. 160 ; /)., 10 B. 80, 22 B. 812.] 
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(177)-— Adoption of daughter' 1 s son—Validity 
— Custom — Estoppel, — According to Hindu 
Law, the adcption of a daughter’s son is 
invalid among the three higher classes. 
Where it was contended that the adoption of a 
daughter’s son was valid by custom among the 
Kirar Tbakurs, as the parties styled them¬ 
selves. and reference was made to an entry on 
the subject in the wajib-ul-arz, held that the 
entry was evidence but. not conclusive evidence 
of the custom, that such a ousfcom overriding 
the law must be established by strong evidence, 
such for instance, as instances of such adop¬ 
tions, and that it might be ascertained under 
what oircumstances the entry in the wojibul- 
arz came to be mHde,aud that inquiry should be 
made as to the ant'quity of the alleged custom, 
as also to the class io which the parties belong¬ 
ed. O a the question whether the adoptor’s 
daughter was estopped from disputing the adop 
tion by her conduct at the time the mutation of 
names in the adopted son’s favour took place, 
on the occasion of the alleged adoption, held 
that it should be ascertained if she had been a 
party to those proceedings and consented to the 
entry of the adopted son’s name as owner of 
the property in the revenue records. JAMNA v. 

Karam Chand, A W.N. 1887, 29. 

(17R) — Aioption of daughter's son — Dattaka 
and Kriinma forms of adoption—Pleading ?et 
up in the Chi*/ Court but not s^t up in either of 
the Courts below — Sue cession to the e'ia'c left 
by an adopted son. — Held , that the adoption of 
a daughter's son in the Dattaka form is invalid 
and impossible under Hindu Law among the 
twice born classes. Held, also, that in Hiodu 
Law under the Kritrima form of adoption, as 
also in adoptions under the Punjab Customary 
Law, there is no change in the adopted son’s 
family and no relationship with the adoptive 
father’s collateral relations, who, therefore, 
cannot succeed to the property left, by such an 
adopted son. Held, further, that a party 
having, without objection, allowed issues to be 
struck and the case gone into by both the 
lower Courts on th8 understanding that the 
parties are governed by Hindu Law cannot 9et 
up the plea in the Chief Court that they are 
governed by custom. B*IJ NATH v. 8HAMBOO 
Nath, 53 P W.R 1908 = 113 P L R 1908. 
(26 I. A 153, F. : 147 P.R. 1889, 21 P.R. 1890, 

R. a* d.) 

(179) — ‘ Kritrima ’ form of adoption — Rights 
created — Obiter .— According to the Kritrima 
form of adoption, the adopted child is not 
severed from his natural family and does not 
lose his rights of inheritance in it. ANDALE 

v. The Secretary of State for India 
in Council, 3 M.L.J. 242. (u M. 174, R.) 

(ISO )—Payment of money to the natural 
father in consideration of his giving his son in 
adoption , cff*ct of, on validity of adoption — 
kritrima son .—The point for determination ip 
this appeal was, whether the plaintiff was, as 
*- found by the subordinate Judge, the adopted 
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son of the defendant. The oral evidence esta¬ 
blished beyond doubt the necessary gift and 
acceptance accompanied by the usual cere¬ 
monies. That the plaintiff ever since the 
adoption lived away from his natural home and 
as a member of the defendant’s family was 
equally well established. On behalf of the 
defendant, it was contended that, in spite of 
all the above oiroumstaDces, it should be held 
in point of law, there was no valid affiliation 
on the plaintiff as the defendant's son for the 
reason that the natural father of the plaintiff 
was induced to part with him in consideration 
of the payment of a sum of money by the 
defendant to the natural father. On the ques¬ 
tion, whether such payment to the natural 
father would invalidate the adoption : Held, 
though the promise to pay or the payment of 
money for the purpose of induoing a man to 
part with his son to another cannot but be 
reprobated, yet, to lay down that the adopted 
son’s status itself is affected thereby would be 
to confound the legal effect of the gilt and 
acceptance with prohibition of payment of 
money, (22 B. 199, R.) The view that such 
payment to the natural father would invalidate 
adoption would result in visiting with highly 
injurious consequences on innocent third party, 
for, persons given in adoption are almost 
invariably children incapable of protecting 
themselves in the matter and moreover the 
view taken by the judicial committee iu 
Bashba Rabidat Singh v. Indra Kunwar (16 C. 
559, P.) in regard to an improper condition 
subject to which adoption takes place is in 
favour of the conclusion that the validity of 
the adoption is unaffected by the payment in 
question. MURUGAPPA CHETTYv. NAGAPPA 
CHETTI. 16 M.L.J, 22 = 29 M. 161. 

(181) —By wid to, under husband's authority 

—Eligibility of the widow's brother's grandson 
for adoption. — In this case, the question for 
decision was whether a widow, authorized by 
her husband to make an adoption to him, can 
validly adopt her brother’s grandson. The 
contention that the adoption was invalid was 
based on the ground that the natural father of 
the adopted boy must be one whom the widow 
could, in her maiden state, have legally 
married. Held, the adoption is valid, on the 
ground that the widow acts as the agent of her 
deceased husband for the purpose of carrying 
out his wishes, and the adoption is made for 
the husband : “ It is difficult to understand 

how a boy who is admittedly eligible for 
adoption by a husband can be regarded as 
ineligible if the adoption is by the widow of 
that husband with his sanction.” JAI 8INGH 

Pal Singh v. Bijay Pal Singh, 2 A.L.J. 36 
= A.W.N, 1903, 20 = 27 A. 417. (7 N W.P. 

117, 20 M. 383, 22 B. 973, F .; 3 M. 15, R.) 

(182) — Eldest son — Validity of adoption.-— 
The adoption of an eldest son is, under the 
proceedings of the Sudder Court, although 
improper, not illegal. 8EETARAM V. DHUNOOK 

DHAREE Sahye, 1 Hay 260. 




THE Alii* INDIA DIGEST. 1070 


Hindu Law— continued. 

—2.—Adoption— continued . 

(183) —Adoption of eldest son .—The adoption 

of an eldest soo t where there are several sons, 
is not invalid. JANOKEE DEBEA v. GOPAUIj 
AOHarjra, 2 C. 803. [F., 7 B. 221 ; R . 3 

0. 443, 17 A. 294. F. B., 22 M. 393 = 9 M.L.J. 
67 = 21 A. 460 = 26 I.A. 113, P.C. = 1 Bom. 
L.R. 144.J 

(184) — Hindu Baio — Prohibition of adoption 

of eldest son, not ptremutory but oily airnonitot y . 
— Maoy of the texts of Hmuu Law, while 
prohibiting, in express termj, the adoption of 
an only son, are at the same time silent as to 
the adoption of an eldest son. Taking into 
consideration the reason for the prohibition in 
the two cases, viz., that the prohibition in the 
former oaso is based upon the religious duly of 
continuing the lineage for the obsequies of 
ancestors, while that in the latter case cannot 
be regarded as more than the expression of a 
sentimental preference for the eldest son, there 
wa3 held to be no sufficient ground for treating 
the prohibition of the adopiiou of an eldest son 
as more than admonitory or as creating any 
legal restriction. KaSBIBAI v. TatJa, 7 B. 
221. [F., 7 B 225; R., 19 B. 428, 1 Bom. 

L R. 144, 19 M L.J. 372.j 

(185) — Hindu-Law — Pr* srntatiun in adoption 
by uiicLe of ano ie , l gal v did ty of — Adi ption 
of eldest son v >lid D-vesting of widow's estate I 
on adoption made by her — Arrangement tor 
maintenance. — A widow who adopts a sou after 
the death of her natural born eon would divest 
herself of her estate. The High Court recognis¬ 
ing the propriety of not allowing the plaintiff 
in this oase, who was the adopted son, to 
recover the whole property from the widow, the 
defendaot, until proper provision had been 
made for her maintenance, added to the lower 
Court’s decree a declaration that the plaintiff 
should take the property awarded to him, 
subject to I he obligation to provide a sufficient 
maintenance for the defendant. The objection 
taken to the adoption, that the ceremony was 
invalid because the father of the boy was not 
himself present but was represented only by 
the father’s brother, was disallowed on the 
ground that there had been previously a formal 
consent by the father to the adoption, and it 
was only the formal presentation that was 
made by the broiher of the plaintiff’s natural 
father who wat unwell. The other objection 
taken to the adoption that the adoptee was the 
eldest son of his was also disallowed following 

7 B. 22', suora. JAMNABAI v. RAYCHAND 
NahALCHaND, 7 B. 223. [R. % 11 B. 381, 

11 C.P.L.R. 43, 18 B. 452, 1 Bom. L.R. 144, 

0 W.N. 20.J 

(186) —Adoption of a grand nephew- —The 
generally accepted rule is that the adopted son’s 
natural mother must be one with whom the 
adoptive father might have lawfully inteimar- 
ried while be was yet unmarried. [R.. 22 B. 
S73 J 1 he adoption of a grand nephew is 
valid under Hindu Law. IJARAN Chunder 
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BANBRJI V HURRO MOHUN GHUCKERBUTTY, 
6 C. 41 = 6 CL.R. 393. iW:R. F.B., 121, F # ) 
[R., 22 B. 973.] 

a *0 4 . ^ ■* * ™* -• #... 4 -0 x h jm * 

(187)— Adoption of grand nephtw — Right of 
succession to adoptive maternal grandfather's 
estate. — The adoption of a grand nephew is not 
repugnant to Hindu Law. An adopted son 
cannot succeed to his adoptive maternal grand- 
father’s estate when there are collateral male 
heirs. MORUN MOEE DEBEaH v. BEJOY 
KlSHTO GOSSAMEE, W.R. F.B. 121. 


(188) — ‘ Niyoga ’ — Adoption of paternal uncle's 

son. — The validity of the adoption cf a paternal 
uncle's son cannot be questioned with reference 
to the ancient practice of n\yoga, on the ground 
that the adoptive father ube nephew) oould 
not be appointed to beget issue on his paternal 
aunt. The usage being obsolete, Courts are 
not at liberty to refer to it or to engraft a rule 
on the Hindu Law, a9 evidenced by the usage 
of the people. VIKaYYA v HANUMANTA, 14 
M. 459. [R., 17 A. 294, FB.] 

(189) — Adoption — Mother's sister's son — Sud - 

? as.— Adoption of the mother’s sister’s son is 
valid among Sudras. The rule prohibiting the 
adoption of one, whose mother could not have 
legally married the adopter, is not binding on 
the Sudras. CHINNA NAGAYYA v. PEDDA 
NaGAYYA, 1 M. 62. [R., 22 B. 973.] 


(190)— Adoption — Mother's sister'z son — 
Father's brother's son . — Under Hindu Law, a 
man oannot adopt his mother’s sister’s bod 
although he may also happen to be his father’s 
brother’s son. WALBAI v. HEERBAI, 11 Bom. 
L.R. 1172 = 34 B. 491 = 4 Ind. Cas. 277. 


(19!) Hindu Law — Benares School — Adop¬ 
tion — Mother '3 siser's 5 on — Validity—Dattaka 
Chandnka and Dattaka Mimamsa , authority 
of -Rule of stare decisis , applicability to Hindu 
Daw —Held by the F.B. (Banerji and Aikman , 
JJ., dissenting), that a Hindu of the Benares 
bchool belonging to any one of the three re¬ 
generate classes is not prohibited from adopting 
his mother’s sister’s son. And the same rule 
bolds good in the oase of the adoption of a 
sister’s son or a daughter’s son. Per Banerji, 
J —Such adoptions are absolutely prohibited 
and the doctrine of, factum valet has no appli¬ 
cation. [ Reversed , 21 A. 4 12, P.C. ; R. f 24 A.- 
195 = A.W.N. 190J, 10; D., 22 B, 973, 27 A. 
417 = 2 A.L.J. 36= A W.N. 1905, 20.] Held 
further ( Banerji, J., dissenting) that the au¬ 
thority of the Dattaka Cbandrika and Dattaka 
Mimamsa on questions of adoption is not 
paramount in the Benares School of Hindu 
Law. The law of this school differs in some 
important particulars from the law continued in 
these treatises; and in suoh oases these treatises 
are not followed. The oase-law and the Hindu 
Law texts bearing on the above two pointB are 
elaborately discussed in the judgment of Edge, 
G.J.. and the dissenting judgment of Banerji # 
J- [B. # 3 0.0. 130, 29 A, 495 = 4 A L.J. 407 = 
A.W.N. 1907, 121.] The rule of stare decisis 
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should be applied oven to questions on Hindu 
law, unless it can be shown that the consensus 
of opinion expressed in the decided cases was 
based on a grossly erroneous interpretation of 
the law, or on a total misrepresentation of what 
the law really is — a misconception induced by 
erroneous translations of original texs inacces¬ 
sible to the Judges, and misrepresentation as to 
their true meaning and soope— Per Banetji , J. 
Even if, in some instances, the rulings may 
have been founded on doubtful authorities, they 
should not, if they have been uniform, and 
have covered a long period of time, be departed 
from even at the risk of perpetuating an error, 
provided that the error wa3 not so gross and 
clear as to negative the presumption of acquies¬ 
cence and usage. BHAGWAN SINGH v. 

Bhagwan Singh, 17 A. 296, F.B. = A.W.N. 

1895, 167. 

(19*2 Sz 19 %)—Validity of adoption of only son.— 
Under the Hindu Law the adoption of an only 

son is valid. Chinna Gaundan v. Kumara 

GAUNDAN, 1 M.H.C. 54. [ Disippr ., 12 B H. 

C. 364; F , 2 A. 164, F.B., 11 M 43, 18 M. 53. 
Apvr , 14 A., 67; Cons. % 3. G. 443, 3 G. 587; R , 7 
B.H.G, Appr. 1 ; 7 B. 221,9 A. 253, 5 O.P. 
L R. 26, 19 B. 428, 24 B. 367, 1 Bom. L.E. 
144, 22 M. 398, P.C.] 

(194) — Adoption of an only son , validity of % 
according to Mayukha — Prohibition of marriage 
between the adovdve father and the natural 
mother of the adoptee . — However blameable on 
the part of the giver the adoption of an only 
son may 8 q yet so far as the Yyavahara Mayu¬ 
kha. , the paramount authority in Gujarat, is 
concerned, it is not so absolutely prohibited as 
to make the adoption duly made invalid ob 
initio . The texts of Manu, Vasietha and Shau- 
nake which formed the basis of Mitakshara on 
the subject of adoption are also the texts to 
which Nilakantba, the author of the Mayukha 
himself refers. As these texts have been inter¬ 
preted by the Privy Council so as not to mili¬ 
tate, against the validity of the adoption of an 
only eon, it follows that any other interpreta¬ 
tion made by Nilakantha, cannot havo muoh 
force of its own except such an interpretation 
was based on local usage and custom prevailing 
among the community. The right of adoption, 
though it has its religious efficacy, is chit fly 
valued for its temporal advantages, and from this 
point of view, the position taken up by those 
who interpret the Mitakshara and the Mayukha 
as, while not commending such adoptions yet 
not oondecnniog them at the same time as pro¬ 
hibited acts, is both reasonable and in accord¬ 
ance with general feeling. He'd, by Parsons 
and Ranade. JJ. — that where there is evidence 
of a gift and acceptance, and it is further shown 
that the adoptee has been recognised for a num¬ 
ber of years and placed in possession of property, 
the Court may dispense with the formal o r nof 
of the performance of the oeremony. Held t 
further, that where the adoptive father was 
five degrees removed from the common ancestor 
and the natural mother of the adopted boy 
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seven degrees, the adoption was not invalid 
on the ground of prohibition of marriage be¬ 
tween the adoptive father and the natural 
mother of the adoptive. ChimaNEjAB v RAM- 
CHANDRA, 2 Bom. L.R. 163 = 24 B. 367 & 473. 

(195)— Hindu Law — Aioition of only son .— 
The adoption of an only non m invalid according 
to Hindu Law. Raja UPENDRa Lab ROY v. 
Srimati Rani Prasanna Moyi, l B L.R. A. 
C , 221 = 10 W.R, 847. (1 M H C. 54. Not. F.) 

[ R , 18 P.R. 1870, 30 A. 197 = 5 A.L.J- 200 = 
A.W.N. 1908, 79.] 


(196) — Only son cannot be adopted— Under 

the Hindu Law the adoption of an only son is 
invalid. JAGANNATH v. MT. SlTA. 3 C.P. 
L.R. 26. (1 M. 54, 11 W R 347, 11 M. 43, R.) 

(197) — Adoption of only sen, whether valid — 
Held , by the Full Bench, that the adoption of 
an only son was, by the general Hindu Law, 
invalid. It cannot be denied that the texts of 
Vashistha and Saunaka containing injunctions 
against the giving and receiving of an only son 
in adoption have been regarded not as merely 
recommendatory but as prob'bitorv in the legal 
sense by the authors of the DiHoka Mimamsa 
and Dattaka Chandrika, the leading authori¬ 
ties? in Bombay on t be subject of adoption. 
WOMAN RAGHUPATl BOVA v. KRISHNAJI 
KASHIRAJ Rova, 14 B 249, F B. [Overruled, 
24 B. 387, Not F . 14 A. 67, F B = A W.N. 
1892, 161, 22 M 398, P.C. = 9 M L J. 67 = 21 

A. 4f0 = 3 G.W.N. 427 = 26 I.A. 113; F. t 19 B. 
428; R., 17 A. 294, 1 Bom. L.R. 144.] 

(198) — Adoption of an only son. — Hell , by 

the Full Bench ( Turne >, J .. dissenting), that 
the adoption of an only 6oa is not altogether 
void, but. thofc, having once been made, it is 
Vilid. HANUMAN TIWARI v. Chirai, 2 A. 
164 F B. [ Not F. , 14 B. 249, F.B ; F , 14 A. 
67, F.B =A.W.N. 1S92, 8; Cons., 12 A. 329; 
R9 A. 253, 1 Bom L.R. 144, 18 M. 53, 19 

B. 428.] 


(199) — Benares School of Hindu Law, adop¬ 
tion of an only son whether invilid under— 
Applicability of maxim “quod fieri Don deduit 
facum valet.”— Uoder the Benares School of 
Hindu Law, the adoption of an only son is re¬ 
garded as contrary to law only on the ground 
tbat it is sinful and blameable Such restric¬ 
tions as are indicated in the texts upon the 
adoption of an only son are only rpl'gious_ and 
moral as distinguished from legal. They 
amount only to moral or religious admonitions, 
and as mere admonitions they could not affect 
the legal validity of such an adoption. The 
adoption of an only sen being thus not null 
and void uuder the ILndu Law, held, that 
wh^re such an adoption has actually taken 
place, the maxim “quod fi ri >io>i debuit factum 
valet” would aoplv. BENI PR SAD v. HAR- 

DAI BtBI, 14 A. 67. F.B =A W.N. 1892, 161. 
(3 A. 164. Appr.) [£.. 17 A. 294, 24 ... 367, 

1 Bom. L.R. 144.] 
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(200 ) —Adoption of an only son invalid in 
Bengal.— Among all classes of Hindus in Ben¬ 
gal, an adoption is invalid where the effect of 
the adoption, if valid, would be to extinguish 
the lineage of the natural father and to deprive 
the ancestors of the natural son of the means 
of salvation. MaNICK CHUNDER DUTT v. 
BHUGGOBUTTY DOSSEE, 3 C. 443. [F 14 
B. 249, 5 G.P.L.R. 26 ; Not F, 14 A. 67 = A. 
W.N. 1992, 6 P B ; Overruled , 22 M. 398 = 21 
A. 460 = 26 I. A. 113, P.C. ; ft., 7 B. 221, 2 Bom. 
L.R. 163 = 24 B. 367, F.B.] 

(201) —Adoption of an only son of advanced age 
—"Retrospective effect—Deed of adoption if re¬ 
quires stamp. —The adoption by a Hindu widow 
of an only eon, if valid in every other respect 
cannot be set aside by reason of the adopted 
being an only son of an advanced age. An 
adoption by a widow has a retrospective effect, 
and relating back to the death of the deceased 
husband, entitles the adopted to succeed to 
his estate. A document purporting to be a 
deed of adoption does not require to be stamped. 
VYANKATRAV ANANDRaV NlMBALKAR v. 

Jayavantrav bin Malharrav Ranadive, 

4 B.H.G. A C. 191. [F. t 2 A. 164, P B.; Cons., 

3 C. 587, P.C.; ft., 8 B.H.O. A.C. 67. 12 B H. 
O. 364, 11 M. 43, 10 B. 80, 11 B. 609, 14 B. 

249, P.B., 21 B. 319, 22 B. 558, F.B , 24 B. 
367, P.B., 1 Bom. L R. 144, 9 A. 253, 14 A. 

67. P.B. 29 A. 495 = 4 A-L.J. 407 = A.W.N, 
1907, 121.] 

(202) —Sudras—Widow not competent to give 
only sonin adoption —The decree passed by the 
District Judge, who held the aaoptiou set up 
by the plaintiff in this case to be invalid was 
affirmed by the High Court on two grounds, 
ficst, the widow, the natural mother, had no 
authority to give her son, the plaintiff, in 
adoption, he being, at the time of the alleged ! 
adoption, the only existing son of her deceased 
husband; and, secondly, that the defendant, 
the adoptive mother, wa3 not, either at the 
time of the alleged adoption or at the time of 
her alleged ratification of it a free agent, but 
was subject to undue influence. SOMASEKARA 

Raja v. Subhauramaji, 6 B. 324. [ft y a 
253; 11 M. 43, 24 B. 367.] 

(203) — Appointed daughter — Adoption of 
putnko putra —Validity — Right of succession of 
Bamanodakas.—Under the Hindu Law, the 
daughter of a sister cannot become an“appoinl- 
ed daughter,” and her son oannot become a 

putrtka putt a." The adoption of such a son 
is invalid now. The Samanodakas belong to 
the same qotra as the deceased and can inherit 
as heirs to the deceased in the absence of per¬ 
sons nearer of kin. NURSING NARAIN v, 
BHU] TT UN LALL, W.R. 1864, 194. [ft., 3 B. 

( 204) Adoption of only son — Wife's power — 
Concurrence of sapindas — Manu, Vasishta, 
Saunaka authority of — Dattaka Mimamsa. 

\ Dattaka Chandnka, authority of—Recent text 
writers —Interpretation of text—'Factum valet,' 
doctrine of — Adoption.—The precepts contained 

C. IV—68 
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in the Smritis forbidding the adoption of an 
only son, are directory and cot mandatory. 
The adoption of an only son is valid. Unless 
there is some express prohibition by the hus¬ 
band, the wife’s power to give or take in 
adoption an only son, al least with the con¬ 
currence of sapindas in cases where that is 
required, is co-extensive with that of the 
husband. This rule is most consistent with 
principle. (12 B H C. 364, 397. Commented on.) 
[F., 24 B 367, F.B , 25 B. 537 ; R , 23 B. 789, 
7 C.W.N. 871, 30 C. 965, 31 M 446. 30 A. 197, 
5 A.L.J. 200= A.W.N. 1908, 79 ] The Smritis 
of Manu, Vasishta and Saunaka contain pre¬ 
cepts whoso authority is beyond dispute, but 
whose meaning is open to various interpreta¬ 
tions. and has been and is the subject of much 
dispute, wbioh must be determined by ordinary 
processes of reasoning. The autbcriiy of Dattaka 
Mimamsa and Dattaka Cbandnka is not open 
to examination, explanation, criiioism, adoption 
or rejection like any other scientific treatises on 
European jurisprudence. But caution is re¬ 
quired in accepting their glosses where they 
deviate from or add to the Bmrins. (I M.H. 
C.R. 54, 2 A. 164, 14 A. 67, R. & Appr. ; 1 B. 
L R. 221, 3 C. 443, 3 Select R< p. 310 4 Select 
R°P. 89, 8.D A 1859. r- ‘556, 14 B. 249, 

Overruled', 25 I. A. 54, 69, 12 A. 328, ft.) 
There is no legal force in the precepts that an 
eldest son should not be given in adoption, 
that a Hindu should adopt the son of bis whole 
brother in preference to any other person, and 
that the naiural father must be in distress, (2 
O. .365, 5 I,A. 40, R ) The validity cf temporal 
arrangements on which temporal Courts are 
asked to decide cannot be made subordinate to 
inquiries into religious beliefs The mere fact 
that a transaction is condemned in books like 
the Smritis does not nece-sarily prove it to be 
void ; it raises the question what kind of con¬ 
demnation is meant [ft., 26 M. 291, 32 B. 

G 19 = 10 Bom. L.R. 948.J If the factum , the 
external act, is void in law, there is no room 
for the application of the maxim. The truth 
is that the two halves of the maxim apply to 
two different departments of life. Many things 
whioh ought not to be done in point of morals 
or religion are valid in point of law. But it is 
nonsensical to apply the whole m ^ x i ro to the 
same class of actions- SRI BALUSU GURU- 
LINGASAWMY v. SRI RaLUSU RAMA LAKSH- 
MAMAIA. 22 M. 398, PC. = 3C.WN. 427 = 26 

1 A. 113 = 21 A. 460 = 9 M L.J. 67 = 1 Bom. 

L.R. 226 = 7 Sar. 330. (12 B.H.C. 364, Appr.) 

(205) Adoption cf orphan , whether valid,— 
According to Hindu Law, an orphan could not 
be adopted. To constitute a valid adoption 
there must be a giving as well as a receiving. 
SUBIULUVAMMAL v. AMMAKUTTI AMMaL. 

2 M.H C. 129. [F., 6 B.H.C. O C. 83; ft., 10 

B.H C. 235, 10 B.H.C. 268, 12 B.H.C. 364, 1 
B. 248, 16 M. 364.] 

(206) Adoption of orphan .— According to the 
Hindu Law prevailing in Western India au 
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orpan cannot be adopted. BALVANTRAV 
Bhaskar V. Bayabai, 6 B.H C. O.C. 83. [R , 
10 B H C. ‘235, 268, 12 B H C. 3G4, 1 B. 248.] 

(207) —‘Pilule putro'adop'ion notrecognised in 
Hindu Lq.iv —Plaintiff sued to reoovet posses- 
sion of laud on the ground of purchase from K 
to whom one G, the alleged heir of H, had 
sold it. He added that defendants, having ob¬ 
tained a deed of sale from G, kept him out of 
possession. Defendants admitted the title of 
H, but alleged that, on his death, his adopted 
son B obtained the property and was in posses 
sion long after tbe date of the sale-deed to the 
plaintiff's vendor K, which sale therefore was 
of no effect, G. the vendor, having had no right 
to the property. They added that G, having 
succeeded to the said B as next of kin, sold the 
land to them The first Court held the adop¬ 
tion of B proved and finding that defendant 
had purchased th9 land from the successor of 
.B, decided in favour of the defendant. The 
lower appellate Court having found against the 
defendant on the question of B’s adoption, they 
urged on the second appeal that a Paluk Putro 
was a good and valid adoption amongst 8udraa 
according to Hindu Daw. But tbe High Court 
held that there is but one form of adoption 
recognized by Hindu Law books for the Bengal 
Provinces, and there is, quoad that, no distinc¬ 
tion made between two different castes. The 
appellant failed to show any precedent support¬ 
ing his view of the case or to point out to 
anything in the Hindu law which allowed such 
an adoption. KALEE CHUNDER CHOWDHRY 
v. SHEEB CHUNDER. 2 W R 231. [Affirmed 
on appeal. 6 B.L.R. 501, P.C. = 15 W.R. 12 ; 
R., 13 W.R. 168.] 

(20 Q ) —Effiet of val.d adaption—Legality of 
adoption of sister's sons among Brahmans .—The 
whole theory of an adoption i 9 tbe complete 
change of paternity. An adoptive son is to be 
considered as one actually begotten by the 
adoptive father. He is so in all respects save 
an incapacity to contraot marriage in the family 
from which be was taken. The adoption of a 
sister’s son by a Brahman of the Andhra country 
was held not valid. NARASAMMAL. v. BALA- 
RAMACHARLU, 1 M H.C. 420. [F.. 8 B.H.C. 

O.C. 196, 3 B. 273; R., 12 B.H.C. 364, 9 A. 
253, 17 A. 294.] 

(209) —Adoption of sister's son — Vaishya . — It 

is now well settled law that the adoption of a 
sister’s son by a Hindu of the Vaishya caste 19 
valid. GaNapatrav VirESHVar et al v. 
VlTHOB \ Khandappa et al. 4 B H.C.A C. 
130. [R., 3 B. 273, 22 B. 973, 17 A. 294. F. 

B.J 

(210) — SUter's son, Adoption of -‘Customary 
• law—Brahmins —Illegal adoption—Change of 

situation —Effect .—No rule of customary law 
exists affirming the legality of the adoption of 
a sister’s son by a Brahmin. In the case of 
Brahmins, it is impossible in any oase to 
believe in the existence of a customary law of 
which no trace appears in any written authority 
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of the place to which they belong. [R., 3 B.- 
273, 7 M. 3 F.B., 9 M. 44, 17 A. 294, F.B. # 
1 Ind.Cas. 141.] In a suit by A to set aside the 
adoption of B.. the alleged adopted son of A’s 
undivided brother: on the ground that the 
adoption was illegal as B was the sister’s son 
of the adoptive father, the mere circumstance 
that there has been a long course of acquies¬ 
cence by all the members of the family, A 
inoluded, in tbe validity of the sonship asserted, 
would net be enough to render it inequitable 
for A to set up the illegality of the adoption as 
against B, if, through the influence of that 
oourse of representation by oonduot, B has not 
altered his situation so that it would be im¬ 
possible to restore him to that original situa¬ 
tion. But where the evidence shows that B 
has abandoned his rights to the property in his 
natural family and has long rendered his 
services in that of his quasi adoptive father, it 
would be manifestly inequitable to permit A 
to undo partially to h»s own advantage what 
cannot be undone so far as it has prejudiced. 
B. GOPABAYYAN v. RAGHUPATI AYYAN, 7 
M.H.C, 250. [F., 18 M. 115; R., 7 M. 3, 

F.B.] 

(211) — Brahmans — Adcplion of sister's son.— 
According to Hindu Law, a Brahman cannot 
validly adopt bis sister’s son. PARBATI v. 
SUNDAU, 8 A. 1 = A.W.N. 1885, 315, 357. [R., 
17 A. 291, F B.] 

(212) —Adoption of sister's son, Validity of .— 

The adopted son in the oase was the adopter’s 
sister’s son ; and although its validity was not 
a point to be decided, their Lordships expressed 
an opinion that, the parties being Brahmins, 
the adoption of a sister’s son wa9 invalid. 
8UNDAR v. PARBATI, 12 A 51=16 I.A. 186, 
P.C. = 5 Sar. 448. [ft., 14 A. 53, 17 A. 294, 

F.B.] 

(213) — Adoption of sister's son and daughter's 
son. Validity of—Custom among Brahmins .— 
According to the custom prevalent among the 
Brahmans in Southern India, tbe adoption of 
a sister’s son or daughter’s son is valid. 
VAYIDINADA v. APPU, 9 M. 44. F B. [F15 
M.L.J. 211 ; R., 107 P.L R. 1901, 4 Bom. L. 

R. 140.] 

(214) — Jain Law .—In questions arising be¬ 
tween parties of the Jain sect, the custom of 
the sect should be inquired into and given 
effect to. although it may be at variance with 
Hindu Law. (N.W.P., 1874, 382, F.) Under 
Jain law, the adoption of a sister’s son is 
valid. HASSAN ABI v. NaGA MAL, 1 A. 288. 

(215) — Kayasllias adoption among.— Kayas- 

thas are not Eiodus of tbe three superior 
olapseo and may adopt their sister’s son, 
RAJ COOMAR LAEL v. BlSSESSUR DYAD, 10 
C. 688. [ Doubted , 12 A. 398, F.B.] 

( 216 ) —Hindu Law—Adoption by widow — 
Son of widow's brother , whether could be valid - . 
ly adopted by her.— The adoption of the respond¬ 
ent-plaintiff in this oase was questioned in the 
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lower Courts on various grounds, but, the only 
grouod on which its validity was disputed on 
sooond appeal had reference to the fact that 
the respondent was the son of the brother of 
* the adoptive mother. It was conceded by the 
appellant that if the husband of the widow, 
while ho was alive had adopted the respondent, 
the adoption would have been valid, but it was 
contended that it was not competent for the 
widow to validly receive in adoption her own 
brother’s eon because of her natural relation¬ 
ship to her brother. On second appeal, the 
High Court held that the adoption was valid. 
The prohibitions based on near relationship in 
the matter of adoption have had their origin 
chiefly in the Dattaka Mimamsa, and there is 
no ground forextending such prohibitions to 
the widow’s relations. Further, the positive 
restrictions laid down by Nanda Pandita have 
been held to be only directory and not prohibi¬ 
tive. So, even if the extention of the restrict¬ 
ing rules to the widow’s near relations were 
permissible, the restriction would be at best 
directory ODly, and not mandatory, proper to 
be observed, but not obligatory and enforceable 
as positive law. BaI NANI v. CHUNILAB, 22 
B. 973. fF.,27 A. 417 = 2 A.L.J. 36 = A.W. 

N. 1905, 20 ; R. t 24 B. 473.] 

(217) — Hindu Low — Adoption by widow — 
Law in Bombay—Adoption by daughter-in-lmv 
(as widow of pi e-deceastd sot?) to iur husband 
after vesting of tstale in mother-in-laic — Ptr- j 
mission of father in-law to adopt—Consent of 
mother-in-law —- Voliaity r f adoption — Adoption , | 
divesting of estate by —General rule in retpe t 
of—Exceptions — Adcp'ed son elder than adoptive 
mother . — According to the law prevailing in 
the Bombay Presidency, a widow unless pro- i 
hibited expressly or by implication, has an 
implied authority to adept to her deceased 
husband. A daughter-in-law (who is the widow 
of a pre-deceased son) must be specially autho- j 
rised by the fatber-in-law, to make a valid 
adoption binding against the heirs of her father- 
in-law. So, where an adoption was made by 
a daughter in-law (as widow of a pre-deceased 
son) to her husband after the vesting of the 
estate in her mother-in-law, held that the 
adoption was invalid, the same having been 
made without the necessary authority from the 
fatber-in-law and without the consent of the 
mother-in-law in whom the estate had beoome 
vested on the death of the fatber-in law. [D. t 
29 B. 410 = 7 Bom. Li.R< 436.] An estate 
whioh had beoome vested in a person can be 
divested by a subsequent adopiion only with 
his consent. This is the General rule, the two 
exceptions thereto being (l) an adoption by an 
elder widow after the vesting of the estate in 
the younger, and (2) an adoption by the widow 
of a pre-deceased eon, when the adoption is 
authorised by her father-in-law as head of the 
family and guardian of the widow, f D., 29 B. 
410 = 7 Bom. L.K, 436.] Semble The adop 
tion of a son who is older than the adopting 
mother is not invalid, the rule prescribing a 
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difference of age in favour of the adopting 
mother being only directory and not a command, 
the infraction of which invalidates the adoption. 

Gopab v. Vishnu, 23 B. 250. 

(218) — Hindu Law —Mitak9bara- Adoption of 
stranger where there is a nephew— Daughters r 
Succession of .—In all cases of adoption, and 
especially in a case where the adoption has been 
deemed good and apparently acquiesced in for 
many years by all the parties, the rule which 
ought to be applied is. that the selection of a 
boy to be adopted is finally a matter of con¬ 
science and discretion with the adopter, not of 
absolute prescription rendering invalid an adop¬ 
tion of one not being precisely the person who, 
on spiritual considerations, ought to have been 
preferred. The adoption of a nephew is no 
doubt strongly recommended, but if, in spite of 
such recommendation, a man adopts a stranger, 
the existence of a brother’s son or other near 
relation who might have been adopted canDOt 
invalidate tbe adoption so tfDoted. GOCOO- 
BANUND Das v. Wooma Daee, 13 B.L.R. 
40S. (On appeal , 3 C. 587, P.C.=5 I A. 40.) 

(219) — Adoption by religious celebate of Mutt 

—Natural father whether could enter into 
compromise on behalf of adoptee. —The compro¬ 
mise sought to be set aside by the plaintiff in 
this case arose out of the rival claims made on 
bebalf of tbe plaintiff and on behalf of the 
defendant by their respective fathers to be the 
heir of a religious celebate by whom the 
plaintiff was alleged to have been adopted. 
The lower Court held that, as the plaintiff had 
been adopted, his natural father who had not 
obtained the necessary certificate of guardian¬ 
ship had no authority to enter into the com¬ 
promise, but tbe High Court was of opinion 
that, whoever might be the lawful guardian of 
a minor who had been adopted by a religious 
celebate, in matters relating to the Mutt, the 
natural father would be his proper guardian to 
assert his rights as the adopted heir, against 
his rival claimaute, and to enter into a compro¬ 
mise binding on such minor. NlRVANAYA v. 
NIRVANAYA, 9 B. 363. (F., 12 Bom. L.R. 

370 ; R. t 31 C. 111 = 7 C.W.N. 688.] 

(220) — Power of husband to select one wife 
to par ticipate ‘•oith him in adoption .—Just as a 
man may authorise a single one of several 
wives to adopt After bis death so that she would, 
on adoption, stand in the place of tbe natural 
mother, he has the power of selecting a single 
wife to join with him in his life time in adopt¬ 
ing a boy with the same effect on her relations 
with that bov. ANNAPURNI NaCHIAR v. 

Forbes. 3 C.W.N. 730 = 26 I A. 246 = 23 M. 1, 
P C. = 9 M L.J. 209 = 1 Bora. L.R. 611 = 7 Sar. 
591. [/*.. 26 M 104 ; Expl., 29 M. 437 = 16 

M.L.J. 178=1 M.L.T. 72.] 

(221) —Hindu Laic — Adoption — Prohibited 
relation..—An adoption is not invalid because the 
adoptive mother is tbe oouein of the natural 



1079 


THE ALL INDIA DIGEBT. 




Hindu Law —continued, 

■ 2.—Adoption— continued . 


Hindu law —continued. 

-2.—Adoption— continued . 


father of the adopted boy. RAGAVENDRA 

Rau v. Jayaram Rau, 20 M. 283 = 7 M L J. 
13*. [F., 27 A. 417 = 2 A.L.J « 36 = A,W.N. 

1905, 20, 32 B. 619=10 Bom. L.R. 948 ] 

(222) — Dwyamushyayana, Form of.—T) and B 
were full brothers. D died, without leaving an 
issue, and his widow adopted the plaintiff, B*s 
son, as a dwyaniushyayano. son. It w^s contended 
that the plaintiff’s adoption was invalid, 
because the decisions validating the adoption 
of an only son recognized the power of the 
father to give an only son in adcption, and it 
did not follow from them that the widow 
without the express authority from her 
husband, could give an only son in adoption ; 
that the dwyamushyayana form of adoption was 
only permitted as between the fathers on both 
sides, and that there could be no such adoption 
when the fathers were both dead and only the 
widows remained behind : Held , that the 
decisions which made the gift of an only son 
valid in the case of the father naturally justified 
a similar presumption of validity where the 
gift was made by the widow, and that the 
power of making the dwyamushyayana adoption 
was not confined to brothers only, but their 
widows might give and receive in adoption an 
onlv son. KRISHNA v. PARMASHRI, 3 Bora. 
L.R. 73 = 23 B. 537. 

(223) — Validity of second adoption when 

-previously adopted son is alive. —According to 
the Hindu Law of adoption, a second adoption 
during the lifetime, of the fir^t adopted son is 
illegal. MOHESH NARAIN TVIUNSHI v. TaRUK 
Nath MOITRA, 20 C. 487, P C -20 I.A. 30 = 6 
Sar. 261. (14 M I.A. 1, R ) [F., 22 B. 482 ] 

(2241 — Adoption of eldest or only son or sister's 
son—Gift in adoption by widow — Assent o< hus¬ 
band when impHei—Adoption among Brahmans 
and Sudras--Di<qualijicati m for adoption — 
Marriage — Chudakurana and Up*nnyana cere - 
monies A d wyamushvayana son. — Among 
western India Sudras, an adoption iR not invalid 
although the person adopted was married before 
his adoption, nor although he may be a son of 
the adopter’s sister, and, therefore, not a 
sagoira {i e , of the same family) with the 
adopter. Even among Brahmans marriage 
does not invalidate adoption. Quaere: —Whether 
the adoption of a saqotra married man be¬ 
longing to any of the three regenerate classes 
would be invalid. According to Hindu Law, a 
second adoption, made while the first adopted 
son lives and retains his character of a son is 
invalid. Among Brahmans, the adoption of a 
son for whom the chudalcarana and upanayana 
ceremonies have been performed in his natural 
family is not on that ground invalid. He not¬ 
withstanding acquires the legal status of an 
adopted son, the fact of those ceremonies haviog 
been already performed only rendering necessary 
in a religious point of view, their reperformanoe 
and the performance of certain additional cere¬ 
monies in the adoptive family, the latter, being 
considered to have the effect of annulling those 


performed in the boy’s natural family. A 
Hindu widow cannot make a gift of her deceased 
husband’s only son in the absence of an express 
authority conferred upon her by him during 
his lifetime. Such an adoption is null and 
void ab initio and cannot be supported by the 
maxim quod fieri non debuit factum vilet • 
Quaere: — Whether a gift in adoption of an only 
son by his father is void in the Presidency of 
Bombay. In the Presidency of Bombay, the 
giving in adoption by a widow of a younger son 
where her husband has not, by direot prohibi¬ 
tion or otherwise, indicated his unwillingness 
that she should after his death, give suoh 
younger son in adoption, is valid, the husband’s 
asspnt to such a gift being implied. But no such 
implication will be made in the case of a gift 
by bis widow, after bis death, of an eldest and 
still less of an only son in adoption where he 
did not expressly indicate such assent in his 

1 lifetime. Semble —Where a father gives bis 
only son in adoption as a dwyamushyayana , he 
consents to deprive himself of one-half of the 
spiritual benefi’s derivable from the performance 
of religious obsequies. Hence, in the case of 
suoh a gift when made by his widow after his 
death, his consent will not be implied, To such 
a case the doctrine of factum valet principle 
will not applVj because the adoption would be, 
a 3 regards her, not quoi fitrinon debuit * but 
quod furi non potiiit. The maxim quod fieri 
non d buii factum valet considered, and its 
application pointed out. There can be no gift 
in the absence of authority ; an attempted 
transaction of this kind has nothing in it to be 
set aside ; it should simply be declared null ana 
void ab initio . No distinction between 8udras 

1 and other classes on the question of the legality 
of the adoption of an eldest or an only eon can 
be drawn. The Court dissented from the ruling 
in Mlialsaba i v. Vithoba (7 Bom. H.C. App 26, 
Z)i‘S.)in so far as it supported thegift in adoption, 
by a widow, of an only son w^hout the autohnty 
of her busbnnd. LAKSHMAPPA v. RAMAVA, 12 

B. H G. 364. (7 B.H.C. App.. 26, Diss ) [ Biss ., 

| 24 B. 367, F.B , F.. 3 B. 273. 6 B. 524, 19 B. 

! 658 ; £>., 25 B. 537; Cons , 14 B. 249, F.B., 14 

A. 67, F.B ; R.. 11 M. 43, 157, 22 M. 398, P. 

C. , 9 M.L.J 67, P.C., 7 B. 221, 10 B 80, 

13 B. 160, 19 B. 428, 658, 22 B. 558. F B., 

| 812, 973, 23 B. 250, 789,1 Bom. L.R. 144, 

9 A. 253, 17 A. 294, F B , 21 A. 460, PC., 

4 A.L.D. 407, A.W.N. 1907. 121, 29 A. 495.] 

| (225) — Consent to subsequent adoption — 

Liability to deprivation'of mhe? itance by will— 
Second simultaneous or conditional adoption. 
Where a Hindu has adopted a eon, he »cqaires 
the right of a son in the hereditary immoveable 
property of the adoptive father ; and he cannot 
be deprived of these rights by the adoptive 
father afterwards assuming to adopt a second 
son and settling the hereditary property upon 
suoh second adopted son f coupled with deoiara- 
tion that the first was disinherited. Aooordmg 
to Hindu Law, an adoption of a second son 
during the lifetime of a previously adopted son 
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is inoperative. A childless Hindu adopted A as 
his son ; afterwards he adopted B as his son 
and made a will, dividing his property ances¬ 
tral as well as acquired, between A and B. A 
hied a petition denying the right of his adoptive 
father to adopt B, and protesting against the 
will but afterwards he sigaed a consent to the 
will. Held that, as the father afterwards 
endeavoured to deprive A of all his rights, a9 
well those under the will as by the adoption, 
the consent did not bind A, since it was given 
on the bas<s of a family arrangement, from 
which the adoptive father afterwards departed. 
Semble, —That if the consent were given by A in 
ignorance of his right it would not be binding 
upon him. Second or simultaneous or condition 
al adoption is inoperative if nude. 8UD\- 
NUND Mon\PUTTUR V. BONOMALEE DOSS, 
Marsh 317 = 2 Hay 203. 

(225 -a.) — Second adoption invalid — Simulta¬ 
neous aloption of two perrons invalid — Adapted 
son's position in the nitural family — Widow 
— A li*nation — Necessity — Sale <f property to 
get money fjr chad's marriage 7>ot likely to 
take place for y a*s — Future maintenance — 
Consent of near » evtrsioners —‘ Locus standi ’ of 
remoter reversioners to contest alienation — 
Est ppel — Evidence Act (I of 1872 , s. 115— 
“T/it'eg”— Mere opinion as io l gal effect of 
adoption — Essenti ils ot est ppel — Division of 
property by two adopted sons. — Under Hindu 
Daw, the adoption cl a second son during the 
lifetime of a previously adopted son is invalid. 
If a person adopts two persons simultaneously, 
both the adoptions are invalid. A porson whose 
adoption is legally invalid remains in tho 
family of hs natural father. It is not open to 
a widow governed by Hindu Law to sell 
immoveable property inherited from husband, 
in order that she may retain a sum of money 
for the marriage of her obild, which marriage 
is not likely to take pHce for many ye-irs to 
come. Nor oan she alienate property to provide 
for her future maintenance. (32 B. 577, 10 
Bom. L R. 927, 11 P.R. 1985, Ret. on.) Where 
tho nearest reversioners of a widow’s husband, 
acting in good faith and with due regard to 
the interest of the family, give their consent to 
an alienation by the widow, a more distant re¬ 
versioner has no locus standi to contest the 
alienation. (84 P R. 1900, P.L.R. 1900, p. 536, 

7 P R. 1905, 66 P.L.R 1905. 97 P.R 1906, 37 
PR. 1907, 120 P L R. 1907, 3 M.l A. 229, 

6 W.R 43, 30 A. 1, 6 O.L.J. 766, 12 G . W.N. 74, 

9 Bom. L.R. 1318, Bel on.) A mere view or 
opinion on the legal effect of an adoption is not a 
“thing ’ within the meaning of s. 115 of the Evi- 
denco Act. In order to give rise to an estoppel, 
it is necessary that the representation should bo 
the actual cause of a new belief in the mind of 
the other party and of his action following on 
that belief. BHtODpel does not arise where both 
parties have equal means of knowledge both of 
the facts and of the law. A first adopted B 
and subsequently adopted G. After the death ( 
of A, B and C divided his property equally as 
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the result of a law suit between them : Held t 
that C or his representatives were not thereby 
estopped from subsequently denying the valid¬ 
ity of the adoption of O, and that s. 115 of 
tho Evidence Act did not apply to tho case. 
Tek Chand v. Gopal Devi, 13 Ind. Cas. 
482- 46 P R 1912 = 127 P.L.R. 1912 = 180 P.W. 
R. 1912. (19 I.A. 203, 20 0. 296. 7 M. 3, 

Ezpl. <£ D.\ 10 C.P. 307, 23 W.R. 747, R.) 

(226) - -17 indu Law — Adoption — Second adop¬ 
tion — Sudras — Disputed\question of \adoption — 
Consent of wife—Acquiescence — Ancestral %ro - 
pcriy — D vision — Sicond aaoption while cdopt- 
ed son sli l living and retaining character of 
son. — According to the Hindu Law, a second 
adoption of a eon, the first adopted son, 
being alive and retaining the character of a son, 
is illegal and void. Review of the Hindu Law 
relating to the validity of a second adoption by 
a Hindu during the lifetime of the first adopt¬ 
ed son. [F., 13 C. 406= 12 I A. 198 ; R , 19 
W.R. 12, P. C. = ll B.L R. 391 = I.A. Sup. 
Vol. 131 = 3 8*r, 217, 12 B.H C. 364, 20 C. 
487 = 20 I.A. 30, 18 M. 277, 22 B 482, 3 C.W. 

N. 454 = 21 A. 412, P.C., 4 B H.C.A.C. 130.1 
Among the Sudras, a childless Hindu may 
adopt a son from a gotra. different from his 
own. Upon a disputed question of adoption, 
the Provincial Court and the Sudder Court, on 
appeal, held that, the evidence was not suffi¬ 
cient to establish the fact of adoption. Suoh 
decision was reversed by the Judicial Commit¬ 
tee. [_F ., 10 M l.A. 429 ] The consent o( a 
wife to the adoption of a son, by her husband, 
a childless Hindu, is not essential to the valid¬ 
ity of the adoption. Adoption is tho Act of 
the husband alone, although the wife may join 
in it [.ft., 7 B H.C App. 1, 12 A. 328, F.B., 
22 B. 551, F.B.] The acquiescence of the 
first adopted son, after he came of age, in the 
division cf property made by the adopting 
father between his two adopted sons, was not 
equivalent to a previous consent (binding on 
the first adopted son) to the disposition of the 
ancestral property by the father, but was 
binding on the first adopted son with regard to 
other property of which tho father had the 
power ot disposing by an act inter vivos with¬ 
out the consent of the adopted son. RaNGaMA 
v. ATCHAMA, 7 W.R. 57, P C. = 4 M I.A. 1 = 

1 Suther. 197=1 Sar. 313. [ft., 10 W.R. 237, 

I.A. 395, 4 M. 1, F.B., 9 M. 273, 20 M. 1G7.] 

(227 )—Hindu Law—Adoption — Adcp'ed son 
relinquishing his rights as adopted son in 
favour cf his adoptive mother — Release — Second 
aicpticn—Registration under D kkhan Agri¬ 
culturists R lief Act (XVII of 1B79#, ss. 56.* 60 
— Regi^tra ion Act {III of 1877).—K. the widow 
of G , adopted the plaintiff in 1880. In June 
1885, the plaintiff executed a document which, 
reoited that he and K had not been on ami¬ 
cable terms, and that his adoption had conse¬ 
quently been cancelled, and that she had 
adopted another son (defendant No. J) to 
whom she had given all rights of heirship, and 

• • 4 i * • 
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deolared that in consideration of Rg. 200 paid 
to him by K ho delivered back to her the 
rights which he had obtained by virtue of his 
adoption and heirship. Tais document wa 9 re¬ 
gistered by a Village Registrar under s. 57 of 
the Dekkhan Agriculturists Relief Act (XVII 
of 1879) but was not registered under the 
General Registration Act (III of 1877). K 
died in October 1885, and the plaintiff brought 
this suit, as adopted son, to recover the property 
of G. The first defendant contended that he 
had been validly adopted and that he was 
entitled to the property. He relied iner alias 
upon the document executed by plaintiff in June 
1885, Held , ( a ) that the plaintiff could not 
renounce his status as adopted son, although he 
might give up his right of inheritance, and that, 
whatever estate became vested in K by the 
release came to the plaintiff on her death, either 
as the adopted son of G or as heir of K ; (5) 

that the defendant’s subsequent adoption was 
invalid, and that nothing would pass to him 
by force of such adoption, and, (c) that the 
document was admissible in evidence though it 
was not registered under the General Registra¬ 
tion Act (Ilf of 1877). R. wa3 a conveyance 
within s. 56 of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1870), and the law in 
force as to its registration was contained in 
ss, 56 and 60 of that Act. MAHADU GANU v. 
BAYAJI, 19 B. 239. ID., 3 P.R. 1904 = 43 P. 
L.R. 1904.] 

(228) — Hindu Law —Adoption by mother alter 

death of son without heir—Adoption by grand- ’ 
mother without consent of her daughter-in-law . 
—Under the Hindu Law, a widow can exercise 
her authority to adopt when her son, natural 
or adopted, dies unmarried, or leaves no child 
or widow behind him i.c.. leaves no other heir 
nearer than herself. A Hindu of the Shudra 
dass died, leaving him surviving his mother 
and a paternal grandmother. After his death 
his grandmother adopted the defendant. Sub¬ 
sequent to this adoption, the deceased’s mother 
adopted the plaintiff. Thereupon both plaintiff 
and defendant claimed the deceased’s estate. 
Held , that the plaintiff was entitled to succeed. 
The deceased’s mother having succeeded as heir, 
to her son, her mother-in-law could not by any 
adoption divest her of her rights as such heir, 
unless she consented. The defendant’s adoption 
was, therefore, invalid. GAVDAPPA v. GlRI- 
MALLAPPA, 19 B. 331. [ft., 23 B. 327. 25 B. 

306, 28 B. 461.] 

(229) — Hindu L iw — Adoption—Second adop¬ 
tion during first adopted son's lifetime — Mis¬ 
representation— Mis-statement of legal effect of 
certain facts — Estoppel. — A man cannot, while 
he has an adopted son living, adopt another 
son. It follows on principle that a man cannot 
delegate to others to be exeroised after his 
death, any greater power than he himself pos¬ 
sessed in his lifetime. His widow cannot, 
after his death, by virtue of any authority 
delegated from him, adopt^ a son while an 
adopted son is living. [«,, 22 B. 482.] 
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Defendants, who had represented the faot of an 
adoption which they had concluded erroneously 
to be an adoption valid in law, cannot be said 
to have been guilty of misrepresentation, so far 
as the faot is concerned, and are not estopped 
from setting up the true faots ot the case or 
from asserting i ho D w in their favour. GOPEE 

Loll v. Mussuhiat 8ree chundrobee 
Buhoojee, 11 B.L R. 391 = 19 W.R. 12-1.A. 
Sup. Vol 131. [ft., 19 B. 374, 21 A. 285 ] 

(230) — Hindu Laic —Adoption , nf a second son 
after dea'li of fi'>t — Divesting of mother's estate 

— Succ ssive a iopt\ons —A Hindu widow adopt¬ 
ing a son under ihe authority of her deceased 
husband upon the deaih of a son begotten or 
adopted whose estate she inherited as mother, 
divests herself of that estate by the act of 
adoption in favour of the son last adopted by 
her, and suoh son takec the estate immediately 
on adoption. RAI JATINDRA NaTH CHAU- 
DURI v. AM1RTA LaL BAGCHI, 5 C W.N. 20. 
(10 M.I A. 279, 1 M 174, 2 M. 91, 7 W.R. 
392, 24 W.R. 183 5 C. 615. 8 C 302, 7 B. 225, 
11 B. 381, 18 W.R. 359, Cons.) 

(231) —Power given to widow to adopt a second 
time unier certain conditions— Second adoption 
under the cindttior s out wh(n ihe first adopted 
son had Lett an h ir. v lidity <f -Clause of 
defeasance in a uid — Gif' over . luce^sity for a 

— Vesting of e t de. — A Hindu widow was direct¬ 
ed by the will ot her husband to adopt a son 
and if the adopted son should die before attain¬ 
ing the age of t wenty years without leaving any 
male issue, she was authorised to adopt another 
son to take the place of the deceased adopted 
son. The testator intended that there should be 
no distribution of the corpus until the events 
specified m the will took place and the widow 
was to receive the profiis for the benefit of 
herself and her adopted son and the testator’s 
daughter’s pons. The distribution of the 
corpus was to remain in abeyance. In pur¬ 
suance of the authority conferred in that behalf 
the widow adopted a sou, who died at theage of 
seventeen, leaving a widow and a daughter only. 
Consequently the testator’s widow adopted the 
present plaintiff. On the death of the widow of 
the testator, his daughter’s sons took possession 
of the estate. Hence the present suit by the 
plaintiff for a declaration that he was the 
testator’s duly adopted son and for possession 
of the estate left to him by the will. Held , 
that the adoption of the plaint ff w*s not valid, 
the power of the widow to adopt a second son 
having terminated on the first adopted son 
dying, leaving a widow and a daughter. (10 M. 

I.A. 279, F. y 8 C. 302, 9 B. 94, 4 I.A. 67, 17 C. 
122, ft.) Further the scheme of the will was 
that the estate should not vest in any person 
until the death of testator’s widow and that 
being so, the estate vested, by law, in the legal 
heir, as there was an intestacy as regards the 
corpus ; and as soon as the first adoption was 
made, the oorpu 3 became vested in such adopt¬ 
ed eon, though he was not entitled to possession* 
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until the death of the widow or until he 
arrived at the age of twenty years. The corpus 
of the estate having thus vested in him, his 
widow became entitled to it on his death. Be¬ 
sides, as the will was executed before the Hindu 
Wills Act came into operation, the executors 
and trustees, under the will, had no estate and 
there was, thus, an intestacy as regards the 
oorpus. (25 C. 103, F ) A clause of defeasance, 
in order to be operative, must contain express 
words or words of necessary implication of a 1 
gift over to definite person or persons. The 
implication of a gift over to a second adopted 
son, who might never have been adopted, would 
not be sufficient to prevent the widow of the 
first adopted son from inheriting her deceased 
husband s share. In the present case, there 
was no such gift over to the testator’s widow. 
In the view taken by their Lordships, no ques¬ 
tion of limitation and estoppel arose. Appeal 
failed and suit dismissed. AMULYA CHARAN 

Seal. v. Kaudas Sen, 1 C L.J. 270 = 32 C. 
861. 

i 

(232) Hindu Paw — Successive adoptions — 
Second adoption during lifetime of ii>st adrp- 
tee. invalidity of—Second adrp'ed son jointly 
enjoying prop r y as tre*pass*r —Prescription — 
Bona file family arrangement, binding nature 
of•— Plaintiff was first taken in adoption and 
while be was still living, defendant was also 
adopted because plaintiff was suffering from 
riokets and was not expected to live. The 
District Judge considered that, under the cir¬ 
cumstances, the adoption of the defendant was ! 
not invalid, and treating him as a member of 
the family and the whole family as a joint one, 
ueld that, on the death of the defendant’s son 
without is3ue, during the pendency of the I 
appeal, the whole estate survived to plaintiff, | 
defendant’s widow becoming entitled to main¬ 
tenance only. I his view of the oa.se was held to 
be wrong because defendant’s adoption in the 
lifetime of the plaintiff was invalid, and could 
confer no legal rights at all on the former. O i ' 
remand of thip appeal to the District Judge for 
a finding on the issue of limitation, he found 
that though plaintiff bad never been in exclu¬ 
sive possession of the property he had never 
been excluded, and so the suit would not be 
barred under art. 127 of the Limitation Act j 
Held per Pa>sons, J., that the District Judge’s 
finding was based on his erroneous impression 
that defendant’s adoption was valid in law and 
that the family was joint. The adoption was, 
however, legally invalid, so that, under the 
circumstances the plaintiff, a person entitled 
to the whole of the estate and the defendant 
not entitled to any part of it, and therefore a ! 
trespasser, happened to have been jointly in 
possession and enjoyment of the estate for long 
over the statutory period of 12 years. By rea¬ 
son of such adverse possession plaintiff lost and 
defendant gained by prescription a moiety of 
the estate which became the absolute self- 
acquired property of the defendant descendible 
to his heirs. Plaintiff was consequently held. 
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entitled to a decree awarding him only one 
moiety of the property in suit. Per Remade, 
J .—The parties began to live separate only 
from the time of defendant’s death in 1877 and 
plaintiff’s cause of action aoorued only when 
the management of the property was taken 
away out of his hands. He filed this plaint 
within 12 years from that time, but iu the 
meantime he became party to an amicable 
family settlement that the property was to be 
enjoyed in equal moieties by plaintiff and defend¬ 
ant. Of this family arrangement approved 
and given effect to by the Collector, plaintiff 
bad for many years enjoyed the benefit. A 
bona fide family arrangement is specially 
favoured by the Courts and deemed to bind the 
parties and their representatives, and on this 
ground, plaintiff respondent was held entitled 
to cla m only a moietv of the property in suit. 
Ramuui V. Raya, 22 B. 482. [ft., l O.L.J. 

388, 0 L J. 323 ] 

(233) — Jains — Second adoption by widow, — 
Suit by a Jain for a declaration that he was 
adopted by the defendant to her deceased 
husband and that, as suoh adopted son, he was 
enti*led to possession of all the property left 
by h m. It appeared that, after her husband 8 
death, the defendant had adopted a certain 
person who died prior to plaintiff’s adoption, 
without leaving a widow or obild. Held, 
(a) though the powers of a Jain widow, in the 
matter of adoption, are of an exceptional 
character, namely, that she can make ao adop¬ 
tion without the permission of her husband or 
the consent of his heirs, and that she may 
adopt a daughter’s son, and further, that no 
forms or ceremonies are necessary—except that 
in these respects it is not controlled by the 
Hindu Law — ; n all the matters, the rules and 
principles of Hindu Law are applicable, and the 
kritima form of adoption not being recognised 
in the Jain community, or among the Hindus 
of the N W.P., it must be assumed that she 
had the power to make a second adoption, and 
that pnoh adoption was to her husband. The 
plaintiff’s adoption, therefore, was valid and 
effective. (6) The effect of a second adoption 
being to mike the second adopted pon the 
son of her husband, be must be treated’ as 
if he had been born, or at all events, conceived, 
in the lifetime of the husband, and his title 
relates back to the date of the death of the 
eider brother, the first adopted son ; and as the 
later left no widow or issue who would sucoeed 
him in preference to the plaintiff, the plain- 
t ff was entitled to succeed as his father’s 
heir. LAKHMI CHAND v. GHA^TO BAI 

8 A. 319 = A. W,N. 1886, 118. (5~ I.A. 87* 

ft.) Tft . 16 M. 182, 27 C. 379,107 P.L.R.* 
l»0l, 31 P.L R. 1907 = 110 P.R. 1906 = 59 

P.W R. 1907, F B., 29 A. 495 = 4 A L.J. 407 = 

A.W N. 1907,121, 30 A. 197 = A,W.N. 1908, 
79=6 A.L.J. 200.] 

(234) —Simultaneous adoption. Validity of,— 
As the adoption of one son alone is actually 
necessary and is in itself wholly sufficient to 
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satisfy the purpose of the law, the adoption of 
two is not within the soope of a power of adop¬ 
tion ; where such a thine is attempted, neither 
of the children is the legally adopted son of the 
deceased, though the ceremonies of adoption 
may have been perform°d as regards each and 
also at the same time. GYANENDRO CHUNDER 

Lahiri v Kalla Pahar Hajee, 9 C. 50 = 
11 C.L.R. 297. [R , 8 C.W N. 774, F.B.] 

(235) — Au'hori'y to odopt to two u'idows — 
Construction—Simultaneous adoptionsby Bind7* 
widows , Validity of. — An authoruy t>y a Hindu 
to his wives, thus worded “ you—the elder 
widow, may adopt three sons successively, and 
you—the younger widow, may adopt three sons 
successively,” might more reasonably be con¬ 
strued as giving the elder widow authority to 
adopt three sous successively, aud then a 
similar power to the younger, than authorising 
simultaneous adoptions S muitaneous adop¬ 
tions by two Hindu widows to their deceased 
husbaud are not, even if the husband had 
intended to give such an authority to them, 
allowed by the law. (Macnaughten’s opinion on 
the subject expressed in his H'ndu Law, 
approved ) AKHOY CHUNDER BAGCHI v. 
KALAPAHAR HajI, 12 C. 406 = 12 I. A. 198, P C. 
[/?., 8 O.W.N. 266.] 

(236) —Authority to a anpt al'oiu'mg simultane¬ 
ous ado el ions — Authority to adopt deeqated to 
wid ,w to he strictly follow d -Oitt to a supposed 
relation as such —Failure cf actoption, — By 
Hindu Law, there cannot 00 simultaneous 
adoptions by two widows of two sons to ono 
father. Such simultaneous adoptions of two or 
more sons are invalid as to all. T R , 25 C. 662 .] 
The authority delegated to a Hindu widow by 
her husband to adopt, muni', be followed strictly 
and can neither be varied from nor extended to 
although the act directed may be illegal when 
done. 80, where the power only author zad 
the simultaneous adoption of two sons, it. was 
impossible to exercise the p iwer otherwise 
than in strict compliance with its terms, 
though the result of an attempted aLpuon 
in accordance with the power, w. uld be in 
contravention of the Hindu Luv and so 
wit hout any effec’ iva result. [Cou.s., 24 C. 5^9 ] 
Where a testator bequeathed all his property to 
a family Thakur and gave each of his two wives 
power to adopt son, directing the two adopted 
sons of both wives to be the shebaits of the 
whole property, held , that the adopted sons 
could not take under the will, either as aaopc- 
ed son9 or as shebaits, They could not take 
as adopted sons for their adootion was not 
valid ; and they could not take under the will 
because there was no gift, to them except in the 
character of shebaits , there having been no in¬ 
tention on the part of the testator, a H'ndu 
gentleman, who apparently had no drubs as 
to the legality of the soheme, to bring in stran¬ 
gers as shebaits. SURENDRO KESHUB ROY 
v. DOORGA SOONDERY DOSSEE, 19 G 513 = 19 
I A 108 P C. (2 Ind. Jur. N.S. 24, D.) [R., 
9 O.W.N. 309, 4 C.L.J. 537=11 G.W.N. 147.] 
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(237) — Gift to adopted son as such—Adoption 

invalid—Invalidity of gift —' Persona design - 
ata *—Where a testator had provided in bis 
will that eaob of his wives should adopt a «on, 
and gave his property to the sons so to be adopt¬ 
ed , but did not provide, nor did he know, who 
the adopted sons were to be, held the adoption 
being simultaneous by the two widows and 
therefore invalid, the persons purporting to be 
adopted did not answer the description in the 
will of adopted sons, i.e., there was not a suffi¬ 
cient dtsignatio of their persons to enable them 
to take under the will. DURQA SUNDARI 
DOSSEE v. SURENDRA KESHaV RaI, 12 C. 
686 . (2 Ind. Jur., N.S.. 24, 11 C. 463, on the 

question of persona designata.) 

(238) — Power given to two widows to adopt — 
Bight of junior widow to adopt , whether and 
when exists —Anumatipatra —Giving power to 
each to adopt successively — Simultaneous or 
successive adoption — Construction , Pririciples 
of. — Where an anumatipatra executed by a 
deceased Hindu gave a power of adoption to his 

two wives in the following terms:—“.lam 

giving permission in writing that when I shall 
be no more, each of my two wives shall be at 
liberty to aot according to their own religious 
tenets by adopting three sons successively, that 
is, one after another. Held , that the anuma- 
tipatra did not have the effect of sanctioning 
a simultaneous adoption, and that its effect 
was to give a power of adoption to the two 
widows successively, and that, under the terms 
used, the junior widow had no power to adopt 
till the senior widow had exhausted her right 
or refused to use it. The a>iumatipatra % must, 
if possible, bo read as enjoining something in 
accordance with the law. Apart from the 
anumatp'itra , the junior widow had no right 
to adopt before the senior widow refuse to do 
so ; and on this point, the law seems to be the 
same in Bengal as it is in B mbay. BIJOY 
Krishna Karmakar v. Ranjit LalKarma* 
KAR, 38 C. 694 = 12 Ind Cas. 360. (5 B.H.C. 

j App. 181, F.\ 18 C. 69, 22 B. 416, R.) 

(239) — Bengal school — Adoption—Preferen¬ 
tial right to adopt as betwetn senior and junior 
widows — An um itipatra— Consti ucton — Simul¬ 
taneous ( r successive adoptions. — In Bengal, as in 
Bombay as between co-widows, the senior, that 
is to say, she whose marriage was earlier, has the 
oreferential right to adopt I the adoption bj a 
junior widow, though earlier in point of time, 

13 void where she adopted without even seek¬ 
ing the senior widow’s consent. Where a 
Hmdu executed an anumatipatra as follows ;— 
“In favour or the first wi f e B 8 and the second 
wife 8 8 1 am giviDg permission that, when I 
shall be no more, each of my two wives shall 
be at liberty to aot according to their own reli¬ 
gious tenets by adopting three sons successive¬ 
ly, that is, one after another.” Held , that the 
anumatipatra did not contemplate simultaneous 

! adoption by the widows but successive adoption 
• in accordance with the rules of law. The proper 
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canon of construction to apply to the instru¬ 
ment is that the Court would consider that the 
parson giving the authority intended his widows 
to do that which the law allowed, and not to 
do something which was, if not absolutely ille¬ 
gal, very unusual and not practised among 
Hindus. RANJIT LAG KARMAKAR v. BlJOY 
Krishna Karmakar, 16 C.W.N. 440 = 39 C. 
582 = 14 Ind. Caa. 17. (12 I.a. 193 = 12 C. 

406, F.) 

(239-a)— Adoption by widow subject to agree - 
went that she should be entitled to property 
during her lifetime—Agreement held binding ,— 
A Hindu widow agreed to aooept a boy in adop¬ 
tion on an express agreement by hi6 natural 
father that during her lifetime she should bo 
entitled to suoh property, subject, however, to 
the boy’s maintenance and education, and, 
upon the faith of suoh agreement, she adopted 
the boy. Held, that the agreement was binding 
upon the adopted son, and that the son’s pro¬ 
prietary right was subject to the interest there¬ 
by created in f.kvour of his adoptive mother. 
Held also that under the Hindu Law the power 
exercised by a father in giving his son in adop¬ 
tion is not only oo-extensive with the power of 
a guardian, but is more like the power of an 
absolute proprietor. CHITKO v. JANAKI, 11 B. 
H.C. 199. [F., 15 M. 486, 11 B. 381 ; R. t 2 M. 

91. P.C., 4 M. 160, 3 B. 7, 17 B. 503, 22 B. 199, 
13 A. 391, 14 M L.J. 310, 27 M. 577, F.B.] 

(240) — Competeyxcy of wile to give in adoption 
—Conditional adoption — Non-fulfilment of 
condition — Mistake of fact. — It is not within 
the competence of a wife, according to the 
Hindu Law prevailing in the Bombay Presi¬ 
dency, to give a son in adoption against the 
will, express or implied, of her husband, the 
father of that son, or under circumstances from 
which his dissent can be inferred. [R., 20 B. 
699, l Bom. L.R 144 ; D , 7 C.W.N. 871=30 
C. 965.j Where the consent of a Hindu father 
for the adoption of his eon was given on certain 
conditions, the non-fulfilment of one of the 
conditions rendered the adoption invalid, in 
spite of the fact that the condition was un¬ 
necessary, and imposed in consequence of a 
mistake as to the necessity for tne assent of 
Government to the adoption. RaNGUBai v. 
BHAGIRTHIBAI, 2 B. 377. [R , 3 B. 273, 23 
B. 250, 25 C. 662 ; D. t 18 C. 385J 

(241) — Adoption by widow — Agreemeyit by 

natural father restricting sons interest in the 
iyiheritance of his adoptive father. —An agree¬ 
ment entered into by the natural father of a 
boy, with the widow of a deceased Hindu, who 
adopted that boy, by which the boy should 
inherit only a third of the property of hia 
adoptive father, was not void, but at least 
capable of ratification when the adopted son 
became of age. RAMASAMI AYYAN v. VENKATA- 
RAMAIYAN alias CHIDAMBARAIYAN, 2 M. 91== 
6 I.A. 196 = 3 C.L.R. 347, P.C,=4 Sar. 42. 
(11 B.H.C, 199, R.) [F., 27 M. 577,F.B. = 14 

M.L. J, 310 ; Cons., 4 M. 160, 5 C.W.N. 20; R. t 
26 M. 68, 11 B. 381, 13 A. 391.] 

0. IV—69 
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(242) — Widow—Authority to adopt—Agree¬ 

ment — Validity of .—Where a Hindu widow 
entered into certain arrangements, which were 
embodied in an agreement and which were suoh 
as would bind the reversioners, and subse¬ 
quently took a boy in adoption, by virtue of an 
authority from the husband, the circumstance 
that the agreement was made in contemplation 
of an adoption did not render the arrangement 
invalid. An adoption made by a widow, in 
pursuance of an authority from the husband, 
does not relate baok to the death of the deceased. 
Obiter. —A minor taken in adoption cannot be 
bound by the assent of his natural father to 
terms imposed as a condition of the adoption. 
Lakshmana RAU v. LAKSHMI AMMAL, 4 M. 
160. [F., 11 B. 609 ; R. t 11 B. 381, 12 M. 

490, 27 M. 577=14 M.L.J. 310, 26 M. 143 = 12 
M.L.J. 197; Appr.,9 C.W.N. 795 = 2C.L.J. 87.] 

(243) — Bindu Law — Direction , the will of a 
IUndu testator authorising his widow to adopt — 
Effect of adoption — Practice — Mitakshara— Un¬ 
divided brother authorisiyig ,his widow to adopt 
—Adoption by iciaow after the vesting of the 
estate in her husband's brother. —Looking at 
the religious efficacy that ensures from the 
adoption of a eon by a widow to her deceased 
husband, the Court should not be too astute to 
defeat an adoption, but should rather do its 
utmost to support it, unless such adoption is 
clearly in excess or in breach of the power to 
make it. Where a Hindu testator made a will 
appointing a certain person as his manager and 
directing his widow to adopt a son u with the 
good advice and opinion of the manager,” and 
the widow, on the manager declining to receive 
a registered letter sent by her intimating her 
intention to adopt and asking him to come and 
see the ceremony performed, made an adoption 
without the consent of the manager, held , that 
the consent of the manager was not a condition 
precedent to the validity of the adoption and 
that the adoption made without consulting him 
was valid. [ Appr ., 29 M. 382=16 M.L.J. 
276 = 1 M.L T. 260 = 8 Bom. L.R. 700 = 3 A.L. 
J. 702 = 10 C.W.N. 921 = 4 C.L.J. 171 = 33 1. 
A. 145, P.C.; R., 25 C. 662 ; Diss., 32 B. 499 = 
10 Bom. L.R. 692.] Where, in a joint Hindu 
familv, consisting of two brothers, governed by 
the Mitakshara Law, one dies issueless, leaving 
a widow and giving her power to adopt a son, 
and the surviving brother succeeds to the whole 
property by survivorship, a son adopted by 
tho deceased’s widow, will succeed to his de¬ 
ceased adoptive father’s share in the property, 
although the same might have vested in the 
surviving brother by right of survivorship. 
8URENDRA NANDAN alias GYANENDRA NAN- 

dan Das v. Saieaja Kant Das Mahapatra, 
18 c. 389. (18 C. 69, F.) [F., 4 Bom. L.R. 

883; R.. 26 M. 143 = 12 M.L J. 197, 29 B. 51 
= 6 Bom. L.R. 268 ; D., 22 C. 565, 1 C.W.N. 
121.] 

(244) —Conditional adoption—Invalid agree¬ 
ment relating to the adopted son’s estate 
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Where the ceremonies of adoption are unim- 
peaohed and the deed of adoption is open to no 
objection, a second deed of adoption subse¬ 
quently executed by the adoptive mother 
(widow of the testator) by which she purported 
to revoke the first deed on the allegation that 
it ought to have contained a provision postpon¬ 
ing the interest of the adopted son until her 
death, is inoperative and does not render the 
adoption conditional or affect the rights of the 
adopted son. Even if it amounted to a con¬ 
dition, the analogy, suoh as it was, presented 
by the dootrines of the English Courts of 
equity, relating to the execution of the powers 
of appointment, would rather suggest that the 
adoption would have been valid and the con¬ 
dition void. BHA1YA RaBIDAT SINGH v. 
I-NDAR KUNWAR, 16 C. 556 = 16 I.A. 53, P.C. 
= 5 Sar. 505. [F., 16 M. 400, 29 M. 161 = 

16 M.L.J. 2*2; Exol., 14 M.L.J. 310, F.B, ; R 
22 B. 199, 27 M. 577. 31 M. 446.] 

(245) — Hindu Law—Adoption — Rights of 
widow —Maintenance. — A Hindu w’idow has 
no rights beyond those of maintenance in a case 
where a valid adoption makes the adopted son 
the legal heir. MUSSAMUT RATNA DOBAIN 
v. PURLADH DOBEY, 7 W.R, 450. 

(*246) — Will by adoptive father in favour of 
his wife t when binding on adopted son. —The 
parties to an adoption, that is, the parents on 
the one side and on the other, can by contract 
between themselves prescribe the terms on 
which the adopted boy shall enter the family 
of the adopting parent, in 3uch manner as 
to bind the adopted boy, and such a contract 
can be effectively carried out by a Will executed 
by the adopting parent. So where, at the time 
of making an adoptiou, a Hindu executed a 
Will containing provisions in favour of his 
wife, to which the natural father had impliedly 
assented, the adopted son would bo bound by the 
said provisions in favour of his adoptive mother, 
LAKSBMI v. SUBRAMANYA, 12 M. 490. [F., 

21 M. 10; Expl ., 16 M. 400; Co?ts., 14 M. 172 ; 
R., 14 M.L.J. 310 = 27 M. 577.] 

(247) —Adoption made the day after the adop¬ 
tive father's Will—Natural father's knowleige 
and consent — Inconsistent pleas .— An adoptiou 
of a boy was made by a Hindu the day after he 
made his Will. The natural father wa 3 aware 
of the Will. The giviug of the son in adoption 
by the natural father without questioning th 9 
Will must be taken to amount to consent on 
his part to the dispositions made thereby, and 
the Will and adoption were so closely connect¬ 
ed that the revocation of the Will cannot be 
presumed to have been intended by the testator 
when he made the adoption. Hence the Will 
aud its dispositions were valid, and the adopted 
son was not entitled to the ancestral property 
devised bv the Will to the testator’s wife. (12 
M. 490, F.) [F., 27 M. 577= 14 M.L.J. 310, 

F.B. ; JR., 21 M. 10.] The defendants, as 
donee6 from the wife of the testator, first plead¬ 
ed in their written statement that there was 
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no adoption, and later, on appeal, raised the 
contention that there was an adoption, but 
that the adoption and the Will formed one 
transaction, so that the adopted son could not 
question the Will. The defendants were held 
not to be precluded from raising the above 
pleas. The case in L.R. 15 I. A. 81 was distin¬ 
guished on the ground that there the matters 
in both the inconsistent pleas were within the 
knowledge of the plaintiff who sought to raise 
them. In this case the matters were not with¬ 
in the personal knowledge of the defendants. 
Moreover,the plaintiff can under certain circum¬ 
stances reserve a claim ; but a defendant will 
have to put forward all his claims, since he can¬ 
not afterwards raise the omitted pleas in any 
other action at the suit of the same party. 
NaRAYANASAAII v. RAMASAMI, 14 M. 172 = 1 
M.L.J. 38. [F., 8 Bom. L.R. 921 ; R. f 16 M, 

! 1*21, 1 O.C. 174.] 

(248)— Widoiv adopting under power from hus¬ 
band—Agreement hetioeen natural father and 
the widov: not binding on adoptee .—An agree¬ 
ment, between a widow making an adoption 
under an authority derived from her husband 
and the natural father of the adopted teon, 
would not be binding on the adopted son. Un¬ 
like her husband, a widow, with power of adop¬ 
tion dervied from her husband, ha 3 no power 
of disposition over the property, and cannot 
therefore impose any conditions as to the enjoy¬ 
ment of the property by the adopted son. 
JAGANNADHA v. PAPAMMA, 16 M. 400 = 3 M. 

L. J. 193. [R., *26 M. 143 = 12 M L.J. 197, 27 

M. 577 = 14 M.L.J. 310. 

(*249) — Hindu, Law—Adoption of only son — 

| Validity among Lingayats — Cvstom % Proof of — 
Conditional adoption Gift by adoptive father 
at time cf adoption if binds adopted son .— 
According to the custom of Lingayefce in the 
district of Dharwar and Biiapur, the adoption 
of an only son is valid. Quaere ,—Whether the 
Dwayamushyaycna foriryof adoption has become 
obsolete in the sourthern districts of the Presi¬ 
dency of Bombiy? [R., 21 3. 105, 25 B. 537.] 
More evideuce is required to prove a family 
custom than to prove other facts in issue. The 
High Court tested very carefully what the wit¬ 
nesses said in their deposition in coming to a 
conclusion as regardp the custom alleged by 
the parties, [R., 21 B. 110.] Where a Hindu, 
at tho time of taking a son in adoption made 
a gift of a portion of his ancestral property 
to his daughters and the deed of gift as well 
as the adoption deed were executed on the 
same day, and they mutually referred to each 
other. Held the plaintiff’s natural father hav¬ 
ing been a party to the deed of adoption which 
referred to the deed ot a gift executed along 
with it-, the case fell under the category of con¬ 
ditional adoptions which are allowed by law. 
Held , also, that the deed of gift in favour of 
the daughters was valid and binding on plain¬ 
tiff. BASAVA v. LlNGANGAUDA, 19 B. 428. 
[F., 3 Ind. Oas. 378 ; R., 21 M. 10, 14 M.L.J. 
310 = 27 M. 577.] 

4 
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(250) — Will — Adopted son to take after widow 
if of good character—Contingent interest — 
Uncertainly—Implied contract on adoption not 
to make will. —A Hindu, by his Will gave his 
widow a life-interest in a house and provided 
that, on her death, their adopted eon should 
have the house provided he was of good character 
and obedient to the widow. Held , that the con¬ 
dition, viz ., that the adopted son should be of 
good character and be obedient to the adoptive 
mother and should survive her, was a condition 
precedent to the adopted son taking under the 
will and was not void for vagueness. The 
adopted son had a contingent reversionary in- 
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the benefit of the adopted Bon, who takes by 
inheritance her estate as well as the estate of 
her husband. The son so adopted was, it was 
further alleged, liable according to the said 
custom to be dismissed for misconduct. At 
the time of the adoption, the plaintiff executed 
a deed, whioh recited the faot of the adoption 
having been made pursuant to the above oustom 
and specified the circumstances, under whioh 
the adoption might be cancelled. The alleged 
oustom nob having been established ; held , 
that the adoption was not valid either as a 
dattalc of a hriirima adoption, the necessary 
rites aad ceremonies not having been performed 


terest in the house during the widow’s life-time 
and this was inalienable. In Hindu adoption 
there is no implied contract with the natural 
father that, in consideration of the gift of his 
son the adopter will not make a will. 8U- 
RENDRA Nath Ghose v. KAL4 Chand 
Banerjee. 12 C.Y/.N. 863. (3 C.W.N. £15 = 

26 I.A. 83, F.). 

(251) — Conditional adoption —Conditions 
made by the adopter with the natural parent of 
the adc/pted boy—Conditions not valid and 
binding on the adopted boy. —An adopted son is 
not bound by an agreement, made on the occa¬ 
sion of his adoption between natural parent and 
adoptive mother, whereby the latter is enabled 
to give away immoveable property that would 
otherwise have come to him has adopted son. 

Venkappa v. Fakir Gowda, 8 Born. L R. 
346. 

(252) — Hindu willy Constructio>i of — Adoption 
condition precedent—Devolution of property , 
Effect on. — Where the intention of a testator was 
that his properties should go after his death, to 
a person, who by adoption would beoome a 
member of his family and as such, be able not 
only to make offerings for the testator’s spiri¬ 
tual benefit but also to perform the services of 
the family deity, the adoption would be a 
condition precedent to the taking of the testa¬ 
tor’s property by such person, though the tes¬ 
tator might have directed that such person 
should beoome the owner of the whole of his 
estate after the death of his widow. PJROBODH 

Lae Kundu v. Harish Chandra Dey, 9 C. 
W.N. 309. [R. t 9 O.C. 119 ] 

(253) — Qayawal prissts t custom amongst — 
Agreement between adoptive mother and adopted 
sen, not depending upon the validity of the adop¬ 
tion—Adoption proved invalid — Revocation of 
agreement — Agreement, if recoverable at willy 
when parties contemplate revocation on the hap¬ 
pening of contingencies—Contract of service — 
Termination on notice—Civil Court's jurisdic¬ 
tion—Employment of priest. — Plaintiff, the 
widow of a Gayawai priest purported to adopt 
the defendant, a married man, 24 years of age, 
in accordance with an alleged custom by which 
it was said, the childless widow of a Gayawai 
priest is allowed to make such an adoption in 
order that the adopted son may got his feet 
worshipped by the clientele of her family for 
her own immediate benefit and ultimately for 


i and the defendant having already been invested 
with the sacred thread, married and had a son 
at the time of adoption. That the transaction 
was essentially a contract to enable the plaintiff 
to keep up her connection, spirit,ual as well a3 
worldly, with her husband’s clientele and to 
enjoy the benefits resulting from such connec¬ 
tion, aud this contract did nob depend for its 
validity upon the validity ot the adoption and 
was consequently enforceable. That the con¬ 
tract was uot determinable at the mere choice 
of the plaintiff. Th6 contingencies, which, in 
the contemplation of the parties, was to termi¬ 
nate the contract not having arisen, the 
plaintiff was not entitled to rescind the con¬ 
tract. The contract in this case was not a 
contract of service terminable on notice. Semble . 
—The obligation to employ a specified priest is 
i rather a matter of conscience than juristic 
obligation enforceable in a Court of law. 

Musst. Lachmi Dai Mohutain v. Kissen 
Lade Pahari Mahaton Gayae, 11 C.W.N. 
147 = 4 C.L.J. 537. 

(254) — Will—Adoption—Power of curtailing 
r ight cf prospective adopted son — Maintenance 
of male member y separatey not allowable. —A 
Hindu testator has the power to make a will, 
curtailing the rights o? his prospective a adopted 
son. vVhero a Hindu makes a disposition of 
property either by will or deed, and, as part of 
the same transaction, takes in adoption a boy, 
whose natural father is aware of ihe dispossession 
and assonts to it, knowing that otherwise the 
adoption would not be made, such disposition 
will be good as against the adopted son. (12 M. 
490, 21 M. 10, 19 B. 428, F.) Therefore, if the 
parent of the boy, when giving him in adoption 
agrees with the widow that she shall remain in 
possession of the property for her life, and the 
widow adopts the boy on those terms, the 
agreement will bo binding on the adopted’ son. 
(11 B.H.G. 199, 11 B. 381, 27 M. 577, F.; 16 
C. 556, 1G I.A. 53, P.C., D.) A male member 
of a joint Hindu family, who refuses to remain 
joint in food, is not entitled to separate main¬ 
tenance out of the family funds. HarendrA 
Nath Avasti v. Shibo Sundari Debi 
CHOWDHURANI, 3 Ind. Cas 376. 

(255) Agreement to constitute heir, effect of 
— An adopted son not in a higher position than a 
natural son--Contract not to make a will, whether 
implied on adoption .— Where the adopter* 
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at the time of making an adoption, agrees 
to constitute the adoptee heir to his property, 
the adopter is not thereby deprived of the right 
of exercising any power he might have by law 
of making a will. 8aying that he had constitut¬ 
ed the adoptee heir to his property means only 
that he had given him the same right of inherit¬ 
ance as a natural son would have. The agree¬ 
ment cannot imply any contract not to make a 
will. (The opinion of Sir F. MaoNaghten on 
the point was rejeoted). In a Hindu adoption, 
there is no implied oontraot with the natural 
father that, in consideration of the gift of his 
son, the adopter will not make a will. RAJA 
RAO VENKATA 8URYA MAHIPATI RAMA KRI¬ 
SHNA Rao Bahadur v. the court of 
WARDS, 22 M. 383= 3 C.W N. 415, P C. = 25 
l.A. 83 = 9 M L J. Snpi. p. 1 = 1 Bom L R. 
277 = 7 Sar. 481. fl M.H.C. 141, 1 M.H.C. 
349, 1 M.H.C. 455, 2 M H.C. 128, 3 M.H.C. 
5, 4 M.H.C. 463. 6 M.H.C. 93. 8 M.H.C. 

157, Disappr., 13 M. 197, Appr.) [F. % 12 C.W.N 
668.3 

(256) —Right of adopted son to succeed to 
collaterals as well as direct relations.--An adop¬ 
ted son, according to the Hindu Law, is entitled 
to sucoeed to his collateral as well as his direct 
relations by adoption. SUMBOOCHUNDER 
CHOWDRY v. NARAIN DIBEA, 3 Knapp 55. 

(257) —Illatom custom—Satus of sen-in laiv — 
Adopted son — Gommensality — Survivorship ,— 
Where a person is taken as illatcm son-in-law. 
and subsequently another is taken as an adopt¬ 
ed son, the adoption cannot divest any interest 
which had already vested in the illatom son-in¬ 
law. As the illatom son-in-law aud the natural 
son share equally, the adopted son cannot be 
put in a better position than the natural son. 
The right of survivorship is an incident under 
Hindu law, of oo-parcen;*ry which his only 
possible between the male descendants of a 
common paternal ancestor, and, in the absence 
of proof that it is also an incident of the illa¬ 
tom custom, it cannot be treated as such, aud 
an illatom son-in-law and an adopted son who 
live in commensality cannot thereby be’regarded 
as oo-paroeners. CHENCHAMMA v. SUBBAYYA, 

9 M. 114. [R., 17 M. 48, 3 M.L.J- 239.] 

.(258) —Affiliation by Illatom — Go-parcenary 
relation. —It is unsafe to infer without specific 
evidence that the affiliation by Illatom is analo¬ 
gous to adoption in any other respect save in 
the oircumstance that the Illatom son-in-law is 
regarded for purpose of inheritance as a member 
of the family into which he is admitted. (4 M. 
272, F.). Ordinarily, under Hindu Law, the 
relation of which the right of survivorship is 
an incident is only possible bet ween descendants 
of a common peternal ancestor. The right of 
survivorship is not an ordinary incident of 
illatom custom in Nellore. Mudda REDDI v. 
PADMAMMA, 3 M.L J. 239. 

(259) — Illatom son-in-law — Custom of the 
family—Marriage after taking into the family 
— Valid ,— Where a person was taken into the 


Hindu Law —continued. 

-2.—Adoption— continued* 

family with the object of being married to the - 
daughter of the family, and the marriage takes 
place afterwards, this is sufficient to constitute 
the person so taken an illatom son-in.law, 
though the person so taking dies before the 
celebration of such marriage. VENKAYALA- 
I’ATI VENKATACHALAM v. NAGENDEiA BUT- 
CHAMMA, 2 M.W.N. 1911, 193. 

(260) — Adoption — Appointment to perpetuate 
the illam.—A Nambudri widow may adopt in 

I view to perpetuate her illam provided her hus¬ 
band has not prohibited the adoption, and by 
custom she may also authorise a Nambudri 
Brahman to marry for tho illam and raise up 
in heir to it. VASUDEVAN V. THE SECRE¬ 
TARY OF STATE for India, 11 M. 157. [R., 

3 M.L.J. 242, 19 B. 428, 21 B. 105.] 

(261) — Illatom— Requisites to constitute — 
Necessity of specific agreement—Death of hus¬ 
band — Widow's power to make person already 
married , illatom son in-Law. —Th mere faot of 
son in-law being allowed to live in his father- 
in-law’s house and the mother-in-law employing 
the son-in-law to pay kist after her husband’s 
death are not sufficient to constitute him an 
illatom son-in-law. There must be some 
specific agreement as to the son-in-law being 
made an illatom son-in-law, to constitute him 
rtS such. It is extremely doubtful that a female 
could, after her husband’s death and when a 
person had already been married to that hus¬ 
band’s daughter (i.e., her step-daughter), con¬ 
stitute him an illatom son-in-law, GADIYAM 

Narayudu v. Mallavarapu Venkamma, 

11 M.L.T. 421 = 22 M.L.J. 265 = 13 Ind Cas. 
866 . 

(262) — Adoption among the Gayawals — Prac¬ 
tice. — Among the Gayawals of Gaya, although 
adoptiou of a son may be made 60 as to give 
him rights of succession to his adopting father, 
this will not necessarily sever his connection 
with his own natural father, or bis family. 
LACHMAN LAD CHOWDHRI V. KANHAYA LAL 
MOWAR, 22 C. 609, P.C. = 22 I.A.51 = 6Sar. 

558. 

(263) — Custom —Garbhari Gosavis— Adoption 
of a stranger — Rights of natural born sons inter 
se and against the adopted stranger. According 
to the custom obtaining among the Garbhari 
Gosavis, a stranger may be adopted, who would 
acquire rights of succession superior to a son 
born ; but one son is never adopted to the pre- 

I judice of the others and in the absence of an 
adopted stranger, sons succeed equally. BAD- 

1 GIR V. DHONDGIR. 5 Bom. LR. 114. 

j (264)— Inheritance - Right to inherit to person 
taken out of family by adoption.— Under the 
Hindu Law, a member of the natural family 
cannot succeed to one taken out of the family 
by adoption. By adoption, the son of odo man 
ceases to be suoh in the eye of the law and 
becomes the son of another man, inheriting 
thenoeforth in his adoptive family and 
no more rights in his own family. The 
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severanoe of the person adopted from his 
natural family is so complete that no mutual 
rights between them to property exists, SRINI¬ 
VASA AYYANGAR v. KUPPAN AYYANGAR, 

1 M.H.C. 180. [ F. t 26 M. 394.] 

(265) — Adopted son’s property—Partition of 
—Ancestral or self-acquired, —Adoption is in 
faot tantamount to the birth of a son to the 
adopter, and the property which an adopted 
son takes from the adopter must be considered 
an anoestral property. An adopted son’s son 
oannot claim partition and possession, during 
his father’s lifetime, nor can he claim that a 
definite portion of the ancestral property should 
be declared subject to his right as heir. 

Heera Singh v. Buryar Singh, 1 Agra. 
236. 

(266) — Adopted son — Representation. —An 
adopted son represents his adoptive father, to 
whoso share he is entitled, and takes the same 
share with heirs other than the legitimately- 
begotten sons of his adoptive father. Tara 

Mohun Bhuttacharjre v. Kripa Moyee 
DEBIA, 9 W.R. 423. 

(267) — Adoption — Succession by adopted son 
with collateral heirs . — Dattaka Chacdrika 
s. V, paras 24, 25.—The position of an adopted 
son is affected only by the birth of a subsequent 
legitimately begotten son of the adopting father, 
and whon an adopted son comes to share, with 
heirs other than the legitimately begotten sons 
of his adoptive father in the property of 
kinsmen, he takes the same share that they 
would have. He represents his adoptive father, I 
and is entitled to the share which his father j 
would have obtained. The true meaning of 
paragraphs 24 and 25 of s. V of the Dattaka 
Chandnka is that an adopted son and the 
adopted son of a natural eon stand in the same 
position ; and this rule does not extend to 
distant collateral heirs. DlNONATH MUKER- 

jee v. Gopal Churn Mukerjee, 9 c L.R 

379. I 

(268) — Adoption—Rights of adopted son — In- ! 
ueritance ex parte maternal.—A, a Hindu, gave 
authority of hie wife C to adopt a son in the 
event of the death of his natural son, B. B. 
died childless. O adopted D. Held , that | 
although, as heir to A, D could not displace the 
widow and full heir of B, and although, as 
heir to B, he came after B’s widow and 
mother, D might succeed when, on their 
deaths, he united in himself the capacities of 
heir to A, and heir to B. The rights of an 
adopted son are in every respect similar to 
those of a natural-born son. An adopted son 
takes by inheritance from the relatives on the 
maternal side of his adoptive father, in the 
same manner as a natural born son. There is 
no difference as regards sapinda relationship 
between the adopted and the natural born son. 

Joy Kibiiore Chowdhry v. Panchoo 
Baboo, 4 C.L.R. 388. [F., 8 C.L.R. 57.] 

(269) — Succession lineally and collaterally .— 
An adopted son succeeds not only lineally but 
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also, collaterally, to the relations of his adop¬ 
tive father. SUMBHOOCHUNDER CHOWDHRY 

v. Naraini Debia, 3 W R, 100, P.G. 

(270) — Termination of authority to adopt— 

Position of adopted son in the f amity of adoption 
—Collateral succession of adopted son.—An 
instrument of permission to a Hindu wife to 
adopt a son should she be left a widow, be¬ 
comes, on the estate vesting in her sou’s widow, 
suoh son having succeeded to the estate and 
died ohildlegs, inoapable of execution, and the 
power is at an end. (10 M.I.A. 279, P.C., 
Cons. & Exvl.) [F., 10 M. 505, P.C. = 14 
I.A. 67, 32 C. 861 = 1 C.L J. 270, 4 C.L.J. 
357 = 33 C. 1306 = 11 C.W.N. 12 ; Appl , 17 B. 
164 ; R., 9 B. 94, 11 B. 381, 14 B. 463, 

19 B. 331, 22 B. 416, 22 B. 551, F.B., 23 B. 
327, 25 B. 306, 7 M. 401, 26 B. 526 ; Cons., 
5 C.W.N. 20 ; D., 17 C. 518.] An adopted 
boo occupies the same position in the family of 
the adopter as a natural born sen, exoept in a 
few instances, which are accurately defined 
both in the Dattaka Chandrika and the Dattaka 
Mimamsa. IF., 10 C. 232 = 10 I.A, 138, P.C. ; 
Expl 1 C.L.J. 388.] An adopted son suc¬ 
ceeds not only lineally, but collaterally, to the 
inheritance of his relations by adoption. [R., 
17 C. 516.] The adopted son of the maternal 
grandfather of the deceased was held to be 
a preferential heir to such maternal grand¬ 
father’s grandnephew. PADMAKUMARI DEBI 

Chowdhrani v. the court of Wards, 

8 C. 802, P.C. = 8 I A. 229 = 4 Sar. 285. [R., 

32 B. 499 = 10 Bom, L.R. 692.] 

(271) —Adopted son , Rights of—Succession of 
adopted son to relatives of adoptive mother .— 
The rights of an adopted son, unless curtailed 
by express texts, are in every respeot similar to 
those of a natural born eon. [B. f 4 C.L J. 
357 = 31 C. 1306 = lliC.W.N, 12.] The adopt¬ 
ed son succeeds to the sapinda kinsmen of his 
father, and as regards the relationship of 
sapinda, there is no difference between the 
adopted and the natural bom son. (3 Knapp's 
P.C. 55= 1 Sutb. P.C.C. 25, F.; 10 M.I.A. 279, 
Expl.) [R., 6 C. 256 = 7 C.L.R. 145. F.B., 6 
O. 289 = 7 C.L.R. 478. 8 C L.R. 57. 9 C.L.R. 
379.] According to the interpretation of the 
Hindu Law, prevailing in Bengal, an adopted 
son takes by inheritance from the relatives on 
the maternal side of bis father by adoption, in 
the same manner as a son begotten would take 
—Per Jackson and McDonnel , JJ. Qucere . 
Whether the adopted son succeeds to the rela¬ 
tives of his adoptive mother ? Per Mitter, J . 

Puddo Kumaree Debee v. Juggut 
Kishore ACHARJEE, 5 C. 613. (On appeal 8 0. 
302 = 8 I.A. 229.) [ Affirmed , 8 C. 302 = 8 I.A. 

229 ; R., 11 B. 381, 17 C. 518, 33 C. 947 = 10 
C.W.N. 695 = 3 C L.J. 502, 5 C.W.N. 20.] 

(272) JJengal school—Succession of adopted 
son on adoptive mother 1 s side .—An adopted son 
in Bengal occupies, as regards not only lineal, 
but collateral succession to his relations by 
adoption, tho same position in the family of 
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adoption as a natural born son, except in a 
few instances accurately defined both in the 
Dattaka Chandrika and the Dattaka Mimamsa . 
An adopted son, adopted by a Hindu widow 
under her deceased husband’s authority, would 
therefore be entitled to succeed to the estate of 
his adoptive mother’s father on the death of 
his widow, the adoptive mother having prede¬ 
ceased her mother. KALI KOMUL MAZUMDAR 
v. UMA SANKAR MOITKA. 10 G. 232, P C. = 13 
C L R. 379 = 10 I A. 138 = 4 8ar. 458. {On 
appeal 6 C. 256.) (8C. 302, F.) [F., 3 C.L.J. , 

502-33 C. 947 = 10 C.W.N. 695 ; R. % 1 C.L.J. 
388, 17 C. 518.] 

(273)— Adopted sou’s succession to adoptive 
mother's relatives — Dattaka Chandrika and 
Dattaka Mimamsa , authority of .—An adopted 
son, according to Hindu Law, takes by inherit¬ 
ance from the relatives of his adoptive mother 
in the same way as a legitimate son fin the 
case of the maiernal UDcle by adoption, i.e, % the 
adoptive mother’s brother*. 22 W.R. 396, 
W.B., P.B., 121. 7 M.H.C, 245, Overruled ) 
“Both the Dattaka Chandrika and the Dattaka 
Mimamsa bold that, according to the general 
sense of the term sapinda, it would include 
both agnates and cognates related by a common 
oblation. It is clear therefore, that according 
to the authority of both these treatises on the 
law of adoption, which treatises have been al¬ 
ways accepted throughout India as conclusive 
on questions related to it, an adopted son takes 
by inheritance from the relatives of his adopted 
mother. UMA SUNKUR MOITRO v. KALI 
KOMUL MOZUMDAR, 6 C. 256 = 7 C LR. 145, 
F.B. [A (firmed on appeal , 10 C. 232=13 C.L. 
R. 379 = 10 T.A. 138, P.C. ; see also, R C. 302 = 

8 I.A. 229, P.C. ; R., 17 A. 294, F.B.] 

(274) —Kritrima form of adoption in Mithila , . 
husband's consent not essential for—Status of 
kritrima son and right to succession .— Initiation 
into the family of the adopted does not result 
from the kritrim a form of adoption obtaining 
in the Mithila country. Tbe relation of krit - j 
rima son extends to the contracting parties 
only and he does not beoome a member of tbe 
adopting family so tom as regards collateral 
heirship. In Mithila , the widow ie at liberty 
to make a kritrima adoption w'itbout special 
authority for the purpose, the adoptee in such 

a case succeeding to her exclusive property only 
and not to that of her deceased husband. Con- j 
sequently, the kritrima adopted son, when , 
adopted by a widow with or without the autho¬ 
rity of her husband, cannot in any case succeed j 
to more than his adoptive mother's property, 
and has no claim to that of collaterals. MUS- 
SAMUT SHIBOO KOEREE v. JOOGUN SINGH, 

8 W.R. 155. [jR., 10 B.H.C. 268.] 

(275) — Adoption—Adopted son no better than 
natural son — Self-acquisition—Right of adopted 
son to — Will. —An adopted son does not stand in 
a better position, with regard to the self-acquir¬ 
ed immoveable property of his adoptive father, 
than a natural-born son would occupy and 
there is nothing in the Hindu law in this Presi¬ 


dency to prevent a father from disposing by will 
of his self-acquired immoveable property, and 
so defeating the rights by inheritance of his 
adopted son. PURSHOTAM SHARIA 8HENVI 

v. Vasudev Krisna Shenvi, 8 B.H.C. O.C. 
196. [R., 10 B. 528.] 

(^76 )—Adoption by widow—Divesting of pro¬ 
perty from widow and. vesting of it in son — 
Decree obtained by widow for possession of share 
in joint property , to be deemed to be tor benefit 
of son—Widow liable to account as guardian for 
profits of properly subject to maintenance .— 
After a widow has exercised her power to adopt 
and executed the act of adoption, whiok has 
divested the property from her and vested it in 
the adopted son, a suit prosecuted by her for 
an undivided share in the joint property must 
be considered to have beeu maintained by her 
in her name for the benefit of tbe adopted son, 
and the decree obtained therein would enure 
for bis benefit, so that she would hold possession 
obtained under the decree as trustee for the son. 
The share that the widow might thus be put 
into possession of, under the decree, she will 
have to hold subject to her liability to account 
for the profits of it to her adopted son as bi3 
guardian and trustee, being entitled herself 
ontv to maintenance out of it. DHURM DAS 

Pandey v. Musrumat Sharia soondree 
DlBIAH. 6 W.R. P C. 43 = 3 M.I A. 229. 
[Appr., 16 A. 40, P.C. = 15 I.A. 195 ; R.. 76 B. 
119, 26 M. 143. 12 M.LJ. 197. 33 B. 88 = 10 
Bom. B.R. 1029 ; D. t 12 B.H.C. 17.] 

{Ml)—-Inheritance vested, cannot be divested 
by adoption —An inheritance that has once 
vested cannot be defeated and divested by an 
adoption. ANNAMMAEt v. MABBU BaLI REDD1, 

8 M H G. 108. [/?., 12 C. 246, 19 B. 331, 22 

C. 565, 22 B. 4 16, 22 B. 551, F.B , 8 M.L.J. 173, 
25 E. 306, 7 M.L.T. 236 = 4 Ind. Cas. 386 = 33 
M. 228 ; D., 18 C. 69, 18 C. 335.J 

(278) —Adoption by mother alter estate vested 
in widow of sou. — An adoption canuot be made 
by a mother after tbe estate has vested in the 
widow of her son, the power of tbe mother, if 
any. given by her husband, having then come 
to an end, and being incapable of execution. 
THAYAMMAL v. VENKATARAMA, 7 M. 401. 

• 279) —Adoption cannot divest propirty once 
vested .—Where a Hmdu widow succeeds to the 
estate of her adopted son, on hi? death, as his 
heir, and then alienates the property, a subse¬ 
quent adoption by her, cannot divest the alienee 
of his rights under the previous alienation. 
GOBINDO NATH ROY v. RAM KANDY CHOW* 
DHRY, 24 W.R 183- [F., 2 C. 265 ; D., 4 C. 

523, 11 B. 609 ; Cons., 5 C.W.N. 20 ; Doubt., 
32 C. 165 ; R-, 8 C L J. 542.] 

(280)— Divesting an estate once vested —Posi¬ 
tion of widow clothed with authority to a< f°pt 
Vesting and divesting of estates. A tLindu 
widow, clothed by her deceased husband witu 
authority to adopt a son, dees not hold tne 
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property of her deceased husband or that of 
any other person, to whom the adopted son, if 
one in existence at the time the suooession opens, 
would be an heir, as the trustee of the future 
adopted son. An estate once vested in a per¬ 
son by inheritance cannot be divested by the 
adoption of a son by a widow, after her hus¬ 
band’s death, subsequent to the date at which 
the inheritance opened out. RALLY PttOSONNO 
GHOSE v. GOCOOL CHUNDER MlTTER, 2 C. 
295. [D., 11 B. 609, 18 C. 69 ; R.< 7 C. 178 = 

8 O L.R. 401, 12 C. 246, 14 B. 463, 18 C. 385, 
19 B. 331. 1 CAV-N. 121. 22 B. 551, F.B., 25 

B. 306 = 2 Bom. L.R. 1101, 8 G.L.J. 542.] 

(28 1) — Adopted son claiming share in 'property 
vested in another before adoptioyi — Fraud. — An 
adopted son could not claim a share of the pro¬ 
perty of his adoptive father’s brother, which 
had already vested in another nephew before 
the adoption, on the ground that, but for the 
fraud practiced by the latter in suppressing a 
will, the adoption could have taken place, 
before the estate in question opened out for 
succession. Such fraud would be too remote to 
affect the adopted son, where, as in this cases 
he was n~>t in existence at the time the fraud 
was committed. NIL COMUL LAHURI v. 
JOTINDRO MOHUN LAHURI, 7 C. 178=8 0. 
L.R. 401. [ Affirmed , 12 C. 18, P.C ; R ., 12 C. 

246, 18 G. 385 ] 

(29*2)— Adoption alter the death of collateral — 
Succession to estate of such collateral—Fraud 
on part of heir in whom estate vested. — Accord¬ 
ing to Hindu Law, as laid down in the decided 
oases, an adoption effected after the death of a 
collateral relation does not entitle the adopted 
son to come in among the heirs of such collate¬ 
ral, even in the case of proof of fraud on the part 
of heir, in whom such estate had vested before 
the adoption, in delaying the adoption. BHU- 
BANE SWA RI DEBI v. NlLCOMUL LAHIRI, 12 

C. 18, P C =12 I.A. 137 = 4 Sar. 651. (On 

appeal from 7 C. 178.) [F., 12 0*Li.J. 87 = 9 

G.W.N. 795 ; Cons., 14 B. 403, 22 B. 416 ] 

(283) — Hindu Raw — Divesting of vested estate 

by sicbseque>it adoption. —Where property had 
vested in A’s (a Hindu) father’s mother on A’s 
dying unmarried, held, the estate could not be 
divested by the subsequent adoption by A’s 
step-mother to her deceased husband. DBOBO- 
MOYER CROWDHRAIN v. 6HAMA CHURN 
CTIOWDHRY, 12 C. 246. [/?., 22 C. 565 ; D., 

IS C. 69, 18 O. 385.] 

(284) —Untonsured widoyj of Daivadnya caste, 
validity of adoption made by—Necessity of 
ceremonies on adoption among Brahmins — 
JJivesliyig of widow's estate on adoption — Rights 
of adopted son -Estoppel of widow from impeach¬ 
ing validity of adoption—Agreemetit by adopt¬ 
ing widow with adoptee's natural father — Bene¬ 
ficial owy.ershxp of estate left with widow for life 
— Agreement how far valid and binding on 
adopted son. —This was a suit brought with the 
object of obtaining the decision of the Court 
as to whether the plaintiff, as the aon adopted 
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to the defendant’s late husband, or to the 
defendant the widow herself, was entitled to 
the possession and enjoyment of the family 
property. The performance of certain cere¬ 
monies intended for adopting plaintiff was 
admitted by the defendant, who, however, 
pleaded that, she not having undergone tonsure 
at the time of the adoption or ever since, the 
adoption was not valid by reason of the custom 
in the Daivadnya caste precluding adoption 
until she bad got her head tonsured. The 
question had to be decided whether adoption by 
the widow of an orthodox Brahmin would be 
invalid if she bad not undergone tonsure before 
adoption. It appeared from the evidence that, 
in this case, the religious ceremonies requisite 
for the adoption were performed and before the 
defendant took part in the ceremonies, shastris 
were consulted as to whether the defendant, 
while untoueured could properly do so, and on 
making certain expiatory ceremonies she was 
pronounced competent for the purpose. It was 
therefore not competent for the Court to hold 
otherwise. Kven if the shastris ’ opinions 
differed, the Court could not go on to decide 
between conflicting opinions upon such a ques¬ 
tion of ecclesiastical etiquette. [Appr. f 15 M. 
496 = 2 M.L.J. 114 ; R., 24 B. 218, 18 M. 
145 = 5 M.L.J. 144, 22 B. 590, 30 A. 549 = 5 
A.L.J. 569 = A.W.N. 1908, 231 = 4 M L.T. 3S5.] 
The issue raised in this case a3 to whether the 
defendant was not estopped from disputing the 
validity of the adoption made by her was decid¬ 
ed in favour of the plaintiff. It was not open 
to the defendant activelv to assert, in a Court 
of law, that the plaintiff’s adoption by her was 
invalid. She it was who took the plaintiff in 
adoption and brought him up and got his 
marriage celebrated as the adopted sou of her 
husband. She could not therefore, at this 
stage when plaintiff might havo lost all right 
in his natural family, be permitted to plead 
that she had not adopted him validly. On the 
question whether, by virtue of the adoption, 
(if valid), the plaintiff could claim the property 
to whiob the defendant has succeeded as heir 
of her deceased natural son, it was held that 
the widow’s estate was divested on adoption, 
and the effect of the adoption would be the 
same, whether she bad succeeded to the estate 
as heir to her son or to her husband. [ZC, 

5 C.W.N. 20 ; R , 12 B. 638, 11 C.P. L.R. 
49, 23 B. 357.] With regard to the agreement 
entered into at the time of the adoption of the 
plaintiff in this ca^e between the defendant and 
the natural father of the plaintiff, on tbe true 
j construction of it, it was found to have the effect 
l of securing the beneficial ownership of the estate 
for her life, w*ith tbe possible discretionary power 
of management, subject to the duty of maintain¬ 
ing and educating the plaintiff. On the further 
question whether it was competent for the 
plaintiff’s father on his behalf, to enter into 
agreement which secured such rights to the. 
adopting mother as against the adopted son, it 
was held that such an agreement could be 
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validly entered into by the adoptee’s father so 
as to bind him and the adopting widow was, 
therefore, entitled to the benefits under its 
provisions. RAMJI VlNAYAKRAV JAGANNATH 
8HANKERSETT v. LAKSHMIBAI, 11 B. 381. 
[F., 27 M. 577, F.B. = 14 M.L.J, 810, 3 Ind. 
Gas. 878 ; Appl ., 8 Bom. L.R. 346 J R t% 4 Bom. 
L.R, 963.] 

(285) — Hindu Laiv — Adoption—Estate vested 
in younger brother's widow—Subsequent adop¬ 
tion by widow of elder brother cannot divest .— 
An adoption made by a Hindu widow under 
her husband’s authority has the effect of divest¬ 
ing an estate vested in any member of the 
undivided family of which the husband himself 
was a member. It does not, however, divest 
the estate of one on whom the inheritance has 
devolved from a lineal heir of the husband. 
Also, adoption by a widow, though authorised 
by the husband, cannot divest the estate which 
has already vested in a collateral relation of 
the husband in succession to 3ome other person 
who had himself become owner in the mean¬ 
time, and this rule was taken to disentitle the 
plaintiff alleged to be adopted to a predeoeased 
elder brother of the family by his widow, from 
claiming to divest the estate which had, previ¬ 
ously to the adoption, vested in the defendant, 
the widow of the younger brother on his death 
as full owner as the last survivor of the joint 
family. The subsequent adoption of the plain¬ 
tiff by the widow of the predeceased elder brother 
could not have the effeot of divesting the 
defendant of the estate olaimed by her as 
inherited from her husband, and not through 
his elder brother. CHANDRA v. GOJARABHAI, 
44 B. 463. [R.,20 B. 250, 22 B. 416, 22 B. 

551, 23 B. 327, 23 B. 250, 29 B. 410 = 7 Bom. 
L.R. 436. 33 M. 228 = 7 M.L.T. 236 = 4 Ind. 
Cas. 386.] 

(286) — Adoption by one of two co-widows 
without consent of other widow—Effect of adop¬ 
tion on inheritance—Divesting of vested estate 
by subsequent adoption.— An adopted son is not 
entitled to claim as preferential heir, the estate 
of any other person besides his adoptive father, 
when such estate has vested before his adoption 
in some heir other than the widow who adopts 
him. (10 M.I.A. 279, 5 B. 48, 8 M.H.C. 108, 
12 C. 246, 18 C. 69, 13 O. 385, R.) An adop¬ 
tion by one of two widows oanoot divest the 
other widow of her righte to property to whioh 
she ha3 succeeded as heiress of her son. An 
adoption could not be made without the con¬ 
sent of the co-widow in whom, by inheritance 
from her son, the whole estate had vested. 

Faizuddin ali Khan v. Tincowri Saha, 
22 C. 565. [F., 28 B. 461 = 6 Bom. L.R. 464, 

9 O.W.N. 795 = 2 C.L.J. 87.] 

(287) — Adcption divesting estate already vest¬ 
ed in another — Consent of such other. —Under 
the Hindu Law, an adoption made to one person 

• will not divest the estate of any one who has 
taken that estate as heir of another person. 
In the piesent case, D, a childless Hindu, died 
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in 1852 leaving him surviving three widows and 
V a widow of his pre-deceased son. The estate 
was taken by his widows whioh ultimately 
became vested in L, the survivor of them. 
While L was thus in possession, V adopted the 
present plaintiff. Sometime after, in execution 
of a decree against L. a considerable amount of 
the property was sold in Court auction and was 
purchased by the present defendant. In 1886 
the plaintiff brought the present suit against 
the defendant, olaiming as the adopted eon of 
V, to be entitled to all the estate of his adoptive 
graud-father D. Held , that the plaintiff could 
not recover, because his adoption by V, whioh 
could only be to her husband, could not divest 
L of the estate whioh had come to her as heir 
of her deceased husband, and that, even on D’s 
death, the estate had vested in his widows with 
remainder to his collateral heirs ; and that, 
therefore, even if L had assented to the adop¬ 
tion of the plaintiff by V. bis olaim would not 
stand against the rights of D’s collaterals who 
would succeed on L’s death. 8HRI DHARNI- 
DHAR v. CHINTO, 20 B. 250. I\R., 22 B. 416. 

551, 23 B. 250, 327, 25 B. 306~, 29 B. 410 = 7 
Bom. L.R. 436 ] 

(288) -- Adoption--Succession of divided brother 

by inheritance—Adoption by widowed daughter- 
in-larv of deceased brother—Divesting of estate. 
—A had a son G, who died before his father 
without issue leaving a widow. A died leaving 
him surviving his said widow daughter-in 
law and a separated brother S. Soon after the 
death of A, S gave one of his sons in adoption 
to A’s daughter in-law and the latter duly 
adopted him. The adopted son was held to have 
become, on adoption, not only the sod of A’b 
son G, but also the grandson and heir of A 
himself and. having been adopted with the 
assent of 8, divested from 8 the estate whioh 
had vested in him by inheritance to A. The 
father’s line is continued in the person of the 
boy adopted (with the assent of those capable 
of giving the validating assent) by his son’s 
widow to her husband, just as though the latter 
had left a natural son born in his lifetime or 
a posthumous son. The adoption whon made 
enures for the benefit not of the adoptive father 
alone. It benefits also the immediate ances¬ 
tors of the adoptive father. For the purposes 
of inheritance, the adoption may be considered 
as relating back to the death of the adoptive 
father divesting all estate which has, during 
the intermediate period, become vested as it 
were conditionally in another. BABU ANAJI v. 
RATNOJI, 21 B. 319. [F., 8 C.W.N. 266 ; R-, 

22 B. 416, 22 B. 551. 23 B. 250, 23 B. 327. 

26 M. 143=12 M.L.J. 197.] 

( 289 ) — Dayabhaga—Adoption after vesting of 
inheritance. —Under the Dayabhaga law, when 
the property descends upon a male owner, on 
the death of the last full owner, he takes 
therein a full and distinct interest, and in no 
oircumstances is there any abeyance of the 
rights of property, nor can the property, when 
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onoe so vested, be divested. Therefore, although 
adoption prior to the vesting of the inheritanoe 
entails loss of the right of claiming any share 
in the estate of the adopted person's natural 
father or natural relations, yet the interest 
which is onoe vested in a son upon the death 
of a father is not divested by his subsequent 
adoption into another family. BEHARI LAB 

Laha v. Kaibas Chunder Laha, 1 C.W.N. 
121. (10 M.I.A. 279, 2 B.L.K. 103, F.B., 2 C. 
295, 7 C. 173, R.; 18 G. 69, 385, D.) [ R. t 29 

M. 437 = 16 M.L.J. 178 ] 

(290 )—Decree against widow representing 
estate — Liability o/ minor adopted son — Minor 
not a party to the decree — Minor's liability — 
Suit for mesne profits. — Where a widow, 
during the pendency of a suit, adopted a 
minor to her deceased husband and the minor 
was not made a party to her appeal from the 
decree made therein against her as representing 
the estate, held , that the liability under the 
decree so made having devolved upon the minor 
on his adoption and the widow's estate also 
being divested by the adoption, the widow 
could properly continue to defend, but only as 
guardian of the minor adoptee. Held , also 
that as the above decree had diminished the 
minor’s estate, the widow's appeal thereon was 
for tho minor's benefit and that he was bound 
by the adverse decree of the appellate Court, 
though he was not formally made a party 
thereto. (3 M.I.A. 229, R. & Appl ) [F., 

20 C. 11, 20 B. 534. 30 C. 1021=7 G W.N. 
774, P.C., R., 23 C. 374, 8 C.W.N. 843, 5 C 
L.J. 491 = 11 C.W.N. 593 = 2 M.L.T. 207 = 34 
C. 642, F.B., 90.C. 339, 5C.L J.434; D.,31 M. 
464 = 4 M L.T. 190.) It was also held in the 
case that the minor, by his adoptive mother as 
his guardian, was liable in a suit for mesne 
profits which was brought after the decree upon 
title, it having been made dear that that suit 
was substantially brought against tho minor. 
HARI 8AUAN MOITRA v. BHUBANESWARI 

Debi, 16 C. 40, P.C. = 15 I.A. 193 = 5 8ar. 198. 

(14 O. 204, Appr.) [F. t 20 C. 11, 20 B. 534, 
30 C. 1021 = 7 C.W.N. 774. P.C.; R. t 23 C. 374,* 
8 O.W.N. 843. 5 C.L J. 491, 11 C.W N. 593 
= 2 M.L.T. 207 = 34 C. 642, F.B. ; 9 O.C. 339, 

5 O.L.J. 434; £>,, 31 M. 464 = 4 M.L.T. 190.] 

(291)— Hindu Lav)—Dwyamushyayana adop¬ 
tion—Succession by natural mother to adopted 
zon. —A Dwyamushyayana adoption in the 
Nitya or absolute form depends upon and has 
its efficacy in the stipulation entered into at 
the time of the adoption (e.g.,) “ this is the 
son of us two ” between tho natural father 
and the adoptive father, and does not depend 
upon the performance of any initiatory cere¬ 
mony by the natural father. If tho gift of the 
son is a qualified gift, as in the absolute 
Dwyamushyayana form, the son who is so 
adopted doee not cease to have filial relation 
with his natural parents, nor is his relation 
generally with the family of his natural parents 
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severed. The natural mother of a son who has 
been adopted into another branoh of a family 
by the Nitya Dwyamushyayana form of adop¬ 
tion, retains her status and rights as natural 
mother so as to be capable of inheriting the pro¬ 
perty of her son who has been so adopted, in the 
absence of nearer heirs. The mother occupies 
a higher position in regard to succession to her 
son than that of bandhus or spindas, her 
claim being placed on the ground of consan¬ 
guinity and of the merit she possesses from 
having conceived and given birth to her son. 
BEHARI LAB v. 8HIB LAB, 26 A. 472 = 1 A.L, 
J. 137. 

(292) — Power to cancel adoption. —Where an 
adoption has been formerly and validly made, 
the adoptive father cannot disaffirm it, even 
with the concurrence of the natural father. 
CHANDANIA v. 8ABIG RAM, 26 A. 40 = A.W. 
N. 1903, 163. 

(293) — Adopted son having a son—The son 
remains in the family of his birth. —When a 
married Hindu, having a son, is given m adop¬ 
tion by his natural father, he alone passes into 
the family of his adoptive father. His son 
doe3 not pass and lose his gotra and rights of 
inheritance in the family ot his birth. KAB- 
GAUDA TAVANAPPA PATIB V. SOMAPPA 

Tammangauda Patib, ll Bom. L.R. 797 = 
3 Ind. Gas. 809 = 33 B. 669. 

(294) — Mitakshara—Adopted son. position of 
— Ancestral property —Under the Mitakshara 
8ohool of Hindu Law, the position of an adopt¬ 
ed son is exaotly the same as that of a natural 
son, and such son acquires a right in the an¬ 
cestral property of the father, immediately on his 
adoption. BAHADUR MIAN v. SHAHEB RAM 
Marwari, 9 C.L.J. 472 = 4 Ind. Cas. 171. 

(295) — Adoption by widow declared invalid — 
Continued residence of adoptee with widow — 
Renunciation of rights in natural family in 
consideration of widow's reversioners relinquish¬ 
ing their rights to succeed on widow's death — 
Transfer of Property Act, s. 6 (a) —Limitation 
Act , art . 127 — Adoptee's rights in natural 
family. —Where a person was adopted, when a 
child, by the widow of one 8, but, in 1883, his 
adoption was declared invalid, and he, however, 
continued to reside with the widow and * in 
1696, orally renounced his rights to share in 
the property of his natural family, in consider¬ 
ation of a relinquishment by the reversionary 
heirs of 8 of their rights to succeed to his estate 
on the death of the widow ; held, that the oral 
renunciation, even if valid, was without con¬ 
sideration, inasmuch as the relinquishment by 
the reversioners was in effect a transfer of an 
expectancy, which was a nullity by virtue of 
8. 6 (/i) of the Transfer of Property Act. (29 C. 
355, R.) Moreover, there is nothing to indicate 
that he abandoned before 1896, his claims to 
enjoy the property of his natural family or that 
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he was excluded from such enjoyment, and, 
therefore, art. 127, Limitation Act, is no bar to 
a suit by the adopted son for his share of the 
property of his natural family. DHOORJETI 
SUBBAYYA v. DHOORJETI VENKAYYA, 2 

M.L.T. 184 = 30 M. 201. [F.. 7 M.L.T. 174., 

JR., 10 C.L J. 263 = 3 led. Gas. 178,] 

(296;— Succession — Survivorship. — Daugh¬ 
ter s sons take jointly with beuefit of survivor¬ 
ship the separately acquired propertv of their 
maternal grandfather, VENKAYAMMA v. Ven- 
KATARAMANAYAMA, 4 Bom. L.R. 637, 25 M. 
678 = 7 C.W.N. 1 = 12 M.L J 299 = 29 I. A. 156. 

(297—299) — Effect of adoption — Alienation by 
the widow before adoption —Right of the adopted 
son to dispute the alienation Where a Hindu 
widow, who has inherited her husband’s pro¬ 
perty, adopts a son, the adoption has the effect 
of divesting her of the propertv and putting an 
end to her estate as heir of her husband. The 
adoption has the same effect as her death with 
this difference that after the adoption she has a 
right of maintenance against the adopted son 
during the rest of her life, whereas such right 
ceases on her death. But the right of mainte¬ 
nance, so long as it is uot a charge on the estate 
or any portion of it, does not confer on her any 
right to the estate or entitle her to transfer it by 
way of sale or mortgage. If the widow, before 
tbe adoption, severs a portion of the inheritance 
therefrom and transfers it to a stranger, without 
any proper or necessary purpose binding tbe 
estate absolutely according to Hindu Law, the 
transfer logically speaking, must cease to have 
any effect after the adoption, since it could only 
operate during the time that the estate was 
represented by her as heir and the result of the 
adoption is to terminate that estate. Ram- 
KRISHNA v. TRIFURABAI. 10 Bora. L.R. 1029 
= 33 B. 88. 

(300) — Hindu Daw — AdoqHion — Succession — 
Rights cf members of natural family of the adop¬ 
ted persoyi in the property of the adoptive father 
— Practice — Evidence—Do uments net printed. 
—Where a person has been removed from his 
natural family by adoption, his heirs should 
be sought for among those related to him in 
his new family and relationship in his natural 
family is of no account in the matter of succes¬ 
sion. The propertv in suit belonged to one L. 
D., who adopted M.L. as his son. It was in¬ 
herited by M.L.'s grandson’s widow in the due 
course of succession. On her death dispute 
arose between her daughter and a collateral of 
M.L. to succeed the property left by the widow. 
Held , that M.L. baiDg affiliated to L D’s family 
by adoption, bis collateral in the original family 
had no right to inherit the property in dispute. 
Where it was urged by the appellant that the 
Lower Court had wrongly refused to admit in 
evidence documents on tbe file of a previously 
decided suit, and the appellant when asked to 
state what documents he required to be printed 
did not take any notice of the matter, the Chief 
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Court under the rules of praotioe and on the 
objection on Counsel for respondent refused to 
refer at the hearing of the appeal to the file of 
the suit previously decided. BHIKHU MAL v» 
Mussammat CHANDO, 79 P.L.R. 1902. 

I 

(301) — Hindu law—Succession to a deceased 
adopted son, natural father's right of. — A junior 
adoptive maternal uncle of a deceased adopted 
boy, though he may be the boy’s natural father 
is not a preferential revecsionary heir arter tbe 
death of tbe adoptive mother over the senior 
uncle when the estate in question is admittedly 
an impartible estate governed by tbe law of 
primogeniture. In determining the degree of 
propinquity to a decased adopted son in his 
adoptive family in which the question of rever¬ 
sionary succession arises, a person should not be 
regarded as nearer of kin because of his rela¬ 
tionship as natural father—a relationship which 
for purposes of inheritance is entirely immate¬ 
rial. For mutual rights of succession au adopt¬ 
ed son is completely severed from his natural 
family, (1 M H C. ISO, F.) Queere :—Whether 
such natural relationship would be efficacious 
to intercept an esoheat to the Crown? MU- 
THAYYA RAJAGOPADA DEVAR V. MlNAKSHI 
SUNDARA NACHIAR, 25 M. 394. 

(302) — Adoption by widow of a deceased co¬ 
parcener with the consent of lur husband's 
brother's xoidow in whom the estate had vested 
on her husband's decease—Adoption defeating 
an estate already vested, principle deaucible 
from the analogy of. —A and B were undivided 
coparceners. A having pre-deceased B, the 
family pronerties vested in B by survivorship, 
and on B's death descended to his widow. 
After B’s death, A’s widow adopted the second 
defendant is a son. The lower Court found 
that the adoption was made with the implied 
consent of, and without opposition from, B’s 
widow. Held ( Miller , J. % doubting) that the 
consent of B’s widow, even if given, could not 
validate the adoption, as the estate had already 
vested in her. ADIYI SURYAPRAK aSA ROW 

v, Nidamarty Gangaraju, 4 Jnd. Cas. 886 
= 7 M L.T. 236 = 33 M. 228, (10 M.I.A. 279, 

3 W R. 15, P.C., 1 M. 174, 4 I.A. 1, 26 W. 

R. 21,8 C. 302, 8 I.A. 229, 10 M. 205, 17 
C. 518, 26 B. 526, 33 C. 1306, 4 G L J. 357, 

11 C.W.N. 12, 2S B. 461, 8 M.H.C. 108. 1 
M. 69, 25 W.R. 29i, 3 I.A. 154, 14 B. 463, 

22 B. 551, 23 B. 327, JR.) 

(303) — Alienation by widow — Subsequent 
adoption—Right cf adopted son to question prior 
alienation — Adoption — L(gitimac% — Judgynent 
— Judgment in rem.—An adopted son is not 
precluded from ever questioning acts done by 
his mother during bis minority or before his 
adoption, just as any ocher reversioner might 
auestion such acts. A sale by a widow, with 
the consent of all legal heirs at the time exist¬ 
ing, would be binding on the reversioners as 
well as on an adopted son adopted long after the 
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sale. A man oannot be repeatedly put to the 
proof of bis legitimacy, nor oould if be con¬ 
sonant to public, morality and to the first prin¬ 
ciples of justioe, that a question of bastardy, 
legitimacy or the like, whioh had been decided 
in the negative by one Court, should again be 
deemed unsettled and open to question in 
another Court, unless the opposing party, on 
whom would lie the burden of setting aside the 
adoption, were prepared to show, by clear and 
conclusive evidence, that there had been fraud 
or collusion. RAJKRISTO ROY v. KlSHOREE 
MOHUN MOJOOMDAR, 3 W.R. 14. [D., 19 

B. 809; R. t 8 W.R. 167, 12 C.W.N. 74 = 30 I 
A. 1 P.O.-5 A.L J. 1.] 

(304) — Hindu Law — Adopted son — Lights — 
Jaghir — Sunnud ,—Under the Hindu law, an 
adopted son has the same rights as the son 
born ; and if a jaghir were hereditary, the 
adopted eon, unless prevented by local or other 
custom, might succeed without any confirmation 
from the Rajah. But when, the adopted son 
rests his right to succeed to the property upon 
a confirmatory sunnud from the Rajah, he 
is bound to prove that sunnud. Maharajah 
JUGOERNATH SaHAIE v. MUSTT, MUKHUN 
KOONWUU, 3 W.R. 24. 

(305) — Hindu law — Adoption — Widow — Per¬ 

mission to adopt .— Plaintiff sued to recover 
possession of property on the ground that her 
deceased husband had given her permission to ' 
adopt. Held that the claim to adopt must be 
disallowed in the circumstances of this case. 
The plaintiff took no steps to carry out her 
husband’s permission to adopt so long as any 
male member of her husband’s family remained 
alive ; but no sooner has the last male member 
deceased and the possession of the property 
devolved on bis widow, than plaintiff suddenly 
starts up form her long sleep and tries to get 
possession by an alleged dormant permission to 
adopt, there being no other possible means by 
which she or those who are aotiug in her inte¬ 
rests could obtain a share in the plunder. 
GOBIND SOONDUREE DEBIA v. JUGGO- 
DUMBA DEBIA, 3 W.R. 66. [Confirmed on 

appeal . 6 B.L.R. 168=15 W.R. 5, P.C.] 

(306) — Natural son born after adoption — 
Adopted son’s share. — An adopted son is entitled 
to one-fourth of the estate of the adoptive father 
if a natural sou is born after the adoption. 
RUKHAB v. CHUNILAL. AMBUCHET, 16 B. 347- 

fR , 23 B. 257, P.L.R. 1900, p. 251. 31 C. 11. 
P.C.] 

( 307 ) — Hindu I, aiu — Adoption—General rule 
in respect of adoption by toidow—Divesting of 
estate — Cansent of person whose estate is divest¬ 
ed *— Exception to general rule • — As a general 
rule of strict Hindu Law as settled by judicial 
decisious, it is only the widow of the last full 
owuer who has the right to take a son in adop¬ 
tion to such owner, and a person in whom the 
estate does not vest cannot make a valid adop¬ 


tion bo as to divest (without their consent) 
third parties in whom the estate has vested of 
their proprietary rights. [Expl. % 26 B. 306; 
Doubted , 32 B. 499 = 10 Bom. L.R. 692.] Four 
distinct classes of exceptions or qualifications 
to the general rule above stated have been 
recognised :—(i) The first exception has refer¬ 
ence to the case of co-widows. Though on the 
death of the husband without male issue, the 
estate vests in all his widows, the elder widow 
can, by adopting a son with the express or im¬ 
plied permission of her husband, divest the co¬ 
widow or widows of their vested rights. The con¬ 
sent of such younger widows is not essential, 
(ii) Theseoond exception has reference to the case 
of amother who succeeds as heir to an unmarried 
son, legitimate or adopted, who dies after his 
father. In such a oaeo, the widow can validly 
make an adoption to her husband, although 
the son adopted oannot properly bo described 
as being the heir of the last full owner, (iii) 
In cases where an adoption takes place with the 
full assent of the party in whom the estate 
has vested by inheritance the adoption is vali¬ 
dated by such consent, (iv) The fourth excep¬ 
tion is based an the principle cf ratification by 
conduct or acquiescence. Per ParsG7is t J ,— 
The mere fact that the adopting widow is not 
the widow of the last male holder would not 
make an adoption by her spiritually invalid, 
while any difficulty as to the inheritance and 
the estate is cured by the assent, to the adop¬ 
tion given by the person in whom that inheri¬ 
tance or estate is vested. PaYaPAv. APPANNA, 
23 B. 327. [ ExpL , 25 B. 306 ; Diss 7 M.L.T. 
236 = 4 Iud. Cas. 396.] 

(309)— Hindu Law — Adoption—Specification 
of child tor adoption in authority given by 
husband , Effect of. — A husband authorising his 
widow to adopt very often specifies the child 
he wishes to be taken. Should that child die, 
or be refused to be given in adoption by his 
parents, the authority would still be held, at 
least in Bombay, to warrant the adoption of 
auother child unless the husband had distinct¬ 
ly said “ such a child and no other.” In such a 
case the presumption should be made that the 
husband desired merely an adoption of some 
boy or other and that by specifying tho object 
merely indicated a preference. LAKSHMIBAI 
v. RAJAJI, 22 B 9S6. [Appr. t 26 M, 681.] 

(309) — Adoption — Estoppel to question the 
validity of adoption — Stridhan — Adopted son to 
inherit — Succession. —8. a widow, adopted a 
son B. went through the usual ceremonies, re¬ 
presented that she had authority to adopt and 
thereby induced B to leave the family of hie 
own natural father and transfer himself to the 
family of 8’s husband : Held that 8, or any 
one deriving his title lrom her, would be estop¬ 
ped from questioning, subsequently, the validity 
of the adoption of B. (30 A. 549, 5 A.L.J. 
568, A.W.N. 1908, 231, 4 M.L.T. 385, B.) 
Held , further that B, as adopted son, was 
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entitled to suoceed to the stridhan of his adop¬ 
tive mother in preference to the collaterals of 
her husband. GANGA PERSHAD v. BUDH 
SEN, 11 Ind. Cas. 27. 

(310)— Relinquishment of status—Disinherison 
by adoptive father. —According to Hindu law, 
an adopted eon cannot relinquish his status 
nor can the adoptive father disinherit him. 
LATCHMAN v. Hemraj, 17 P.R. 1878. 

(311)— Jains — Adoption — Application of 
rules of Hindu Daw—Death of father leaving 
predeceased sons’ widows — Divesting of estate of 
daughter-in-law on adoption by her—Consent 
of junior widow not essential for adoption by 
senior widow. —The last owner of the estate 
having died leaving only two widowed daugh¬ 
ters-in-law, the elder of them made an adoption 
without the consent of the younger. The 
parties were Jains and the question that arose 
whether the senior widow of a 8Gn who prede¬ 
ceased his father can adopt after that father’s 
death without the consent of the junior widow 
had to be answered by applying the ordinary 
rules of Hindu law whioh, by custom, governed 
the Jains in matters of adoption. Held, the 
following rules have been established by judicial 
decisions in respect of adoptions by widows :— 
First.—That, having regard to the doctrine of 
satisfaction of spiritual purposes, the authority 
of a widow to adopt is at an end when the 
estate, after being vested in her son, has passed 
to the son’s widow. Secondly.—That an adop¬ 
tion by a widow in a divided family cannot 
divest any estate of inheritance other than her 
own (and her co-widows) except perhaps with 
the consent of the heir in whom the estate has 
vested (the Rulings being conflicting with 
regard to such exception.) The adoption under 
consideration was held to be valid not being 
inconsistent with either of these rules. There 
being no question of the validity of an adop¬ 
tion by the sole widow of a son who has died 
in his father’s life-time, after the father’s death 
and after the estate has been inherited by the 
son’s widow,the next question had to be consider¬ 
ed whether ihe absence of the younger widow’s 
consent invalidated the adoption by the elder 
widow, and it was held that no speoial custom 
contravening the rules of Hindu law having 
been proved to exist, it was the younger widow’s 
duty to assent to the adoption in order to secure 
spiritual and other benefits to her husband, 
and her omission to do so, therefore, did not 
affect the validity of the adoption by her senior 
oo-widow notwithstanding the fact that such 
adoption divested her estate. AMAVAv. MAHAB 
GAUDA, 22 B. 416. [F., 23 B. 257, 28 M. 315 = 
15 M.L.J. 143; Appr„ 23 B. 327 ; R., 25 B. 
306, 28 B. 461,30 A. 197 = A.W.N. 1908,79 
= 5 A.L.J. 200 ; Doubted , 32 B. 499=10 Bom. 
L.R. 692.]. 

(312) —Alienation by widow—Enures during 
her life—Impartible estate-holder thereof—Effect 
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of divesting on alienation — Adoption — Principle 
in Bhoobliun Moyee's case—Applicable to joint 
Hindu family—Stipulation by way of penalty, 
what is not .— White, C. J .—Where, by an 
arrangement with the widows, if a person oomes 
into possession, it enures during their life time. 
Where the property is impartible, although 
the line of suocession is governed by the same 
rules as if the property were joint family pro¬ 
perty, the holder has unrestricted powers to 
deal with the same, and, if the estate is divested, 
it could only divist subject to any alienations 
that may have been made by the holder for the 
time being. No question as to the purpose for 
whioh the alienations had been made would 
arise. (10 A. 272, 22 M. 383, 30 M. 454, 32 M. 
429. R.) An adoption made to the last male 
holder of the interest claimed by the adopted 
son would divest an already vested interest, 
whether the estate is partible or impartible, 
but it oannot be held that, where the interest 
claimed by the adopted son had, at the time of 
the adoption, passed from the person on whom 
it had devolved from the original owner to some 
other person, that person would be ousted by 
adoption. (1 M, 69, 1 M. 174, 29 B. 51. 14 B. 
463, 33 C, 1306, 33 M. 228, 10 M. 205, 8 C. 
302, 8 M.L.J. 173, R.) The principle of the 
decision in 10 M.I.A. 279 applies also to the 
oase of a joint Hindu family. The tendency of 
recent decisions is in the direction of limiting 
rather than extending the conditions in whioh 
an adoption oan be made, whioh has the effeofc 
of divesting estates or interests already vested 
when the adoption is made. The rights of an 
adopted son do not relate back to a period 
earlier than the date of his adoption. (7 M.I.A. 
169, 9 C.W N. 795, F .) The effeofc of alienation 
by a landholder holding a full estate with 
reference to a subsequent divesting as the result 
of a subsequent adoption is that the adopted 
son takes subject to the alienations made by the 
previous holder. Phillips , J. —When a lender 
is dealing with a borrower who is not absolute 
owner of his estate mortgaged as security, it is 
incumbent on the lender to satisfy himself by 
reasonable enquiry that the loan is for the 
benefit or the interest of the estate. But it will 
be unreasonable to require such proof from one 
not an original party after a lapse of time and 
enjoyment and apparent acquiescence. The 
recitals in the bond are evidence a3 to the 
necessity of the loan, and may in particular 
circumstances throw the onus of proof on the 
other side. (6 M.I.A. 393. 21 M.L.J. 593, R.) 
An adopted son oannot defeat the alienation 
made before his adoption by a full male owner 
of the estate. When an estate is divested by 
an adoption, not made to the last male holder, 
but to a prior male holder of the estate, the 
adoption is not valid and does not divest tbo 
existing holder of the estate. To an impartiole 
estate, although the suooessor must be sought 
amongst the survivors of the undivided family, 
the succession is not by survivorship but by in¬ 
heritance. Where the bond stipulates for an 
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• • 

enhancement of the rate of interest from 1*2 to \ 
15 per oent. from date of default and also for 
compound interest with yearly rests, the stipu- 
lation is not a penalty. SlNNACHAMI v. Rama- 
SAWMY OHETTIAB, 2 M.W.N. 1911, 539 = 10 
M.L.T, 463. (29 M. 491, 34 G. 150, R.) 

(313) — Adoption by widow — Reasonable 
arrangement with natural father about disposi¬ 
tion of property binding on adopted son .—A 
Hindu widow who was authorised by her hus¬ 
band to make an adoption entered into an agree¬ 
ment with the natural father of the adopted 
son, at the time of the adoption, by whioh both 
the widow and the son were to enjoy the pro¬ 
perties, and, in the event of any disagreement 
between them, the widow was to enjoy a moiety 
of the properties for her life time, after whioh 
they were to go to the adopted son. The terms 
of the agreement were consented to by the 
natural father prior to the adoption and the 
adoption took place in consequence of such con¬ 
sent. Held that the agreement was binding on 
the adopted son. The principle governing the 
validity of such agreements is that if the stipu¬ 
lation are unreasonable such aB giving to the 
widow an absolute power of disposition over the 
property, they should be rejected. If the agree¬ 
ment is suoh as to be inconsistent with the 
fundamental idea underlying adoption and the 
purpose for which it is sanctioned by Hindu 
Law, a3, for instance, if it deprived the adopted 
son of all right to the property of the adoptive 
father and so left him without any means of 
performing the neoessary religious offices towards 
the manes of his adoptive father and his ances¬ 
tors, it may well be that the Courts would 
regard the condition as essentially repugnant 
to Hindu law, and would refuse to uphold it. 
But when a fair and reasonable disposition of 
property is made, the Court ought not to refuse 
to recognize it as binding on the minor adopted 
son, for whoso benefit the adoption, coupled 
with the agreement a3 to the disposition of the 
property, was really made. It may be assumed 
in these oiroumatances that the natural father 
would not have agreed to the adoption, coupled 
with the disposition of the property, unless it 
was for the benefit of his son to do so; nor would 
the adoptive mother have taken the son in 
adoption except on the condition agreed to. 
VISAEjAKSHI AMMAL v. Si VAR A MIEN, 27 M. 
577, F.B. [ F. % 8 Ind. Cae 378 ; R 29 M. 390, 
F.B. = 16 M.L.J. 307 = 1 M.L.T, 183.] 

(3141 —Agreements as to rights of minor 
adopted .— The rights of a minor, given in 
adoption, may be defined and restricted by 
agreement between the natural and adoptive 
parents. RADHABAI v. OAKES!! TATYA 
Ghocap, 3 B. 7. [R., 11 B. 381.] 

(315) Widow giving her only son in adoption 
—Suit by remote reversioner—Parties to suit for 
declaration — Estoppel—Concurrence in adoption 
—Ignorance of law—Estoppel ,— The adoption 
of an only son is not invalid under Hindu law, 
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and a widow can give her son in adoption 
without her late husband’e authorisation, A 
distant reversioner can maintain a suit if the 
nearer ones are shown to oollude with the 
widow or have precluded themselves from 
interfering, or refused to sue without sufficient 
reasons, or concurred in the wrongful act, and 
the nearer reversioners are legitimate parties to 
the suit, A person ooDourring in an adoption 
through igDoranoe of law is not estopped from 
impugning its validity. For, no estoppel can 
arise from ignorance of the law whioh both the 
parties must be presumed to know. An adoption 
being, according to the Hindu theory, both a 
religious and a secular aot, estoppel cannot 
take the place of a religious aot on whioh rests 
the conventional Hindu belief that a valid 
adoption generates filial relation and religious 
competency to make funeral and annual offerings 
with efficacy, GURULINOASWAMI v. RAMA- 
BAKSFIMAMMA, 18 M. 53 = 4 M L J. 237. 

[ Affirmed . 22 M. 398, P.C., 21 A. 460, P.C. ; 
R., 24 B. 367, F.B., 1 Bom. L.R. 144 ; E t , 
28 M. 57 = 14 M.L.J, 209.] 

(316) —Spiritual benefit to be conferred by 

adopted son, extent of .—In this case a husband 
executed to his wife an unoomotcepotro to adopt 
five sons in succession ; and on the death, 10 or 
12 years latter, of the first adopted son, she 
adopted another, whose adoption it is sought to 
have deolared invalid on the ground that the 
first son lived Jong enough to secure the spiritual 
benefit for which the deed was executed ; held 
that a son in the situation of the first adopted 
son caunot exhaust the whole of the spiritual 
benefit which a son is capable of conferring on 
his deoeased father. RAM BOONDUR SINGH v. 
SURBANEE DOSSEE, 22 W.R. 121. [R., 4 

C.L.R, 538, 5 C. 615, 19 B. 331, 25 B. 306; 
Appr., 29 M. 382, P.C. = 16 M.L.J. 276 = 1 M. 
L.T. 260=10 C.W.N. 921 = 1 C.L.J. 171 = 

8 Bom. L.R 700 = 3 A.L.J. 702 = 33 I.A. 145, 
33 C. 1306=11 C.W.N, 12 = 4 C.L.J. 357.] 

(317) — Failuie to exercise the authority — 
Widow's claim. —Authority was given by deed, 
by a childless Hindoo in Bengal to his widow, 
to adopt a son at his decease. The widow did 
not exercise that power, and many years after 
her husband’s death, brought a suit in her 
character as widow, claimiug under his succes¬ 
sion in the family estates. Held, that the 
mere fact of there being authority given her by 
her husband to adopt a son, did not, before an 
adoption had aotually taken place, supersede 
and destroy fher personal right, as widow, to 
sue. BAMUNDOSS MOOKERJEA v. MDSSAMUT 
TARINEE, 7 M.I.A. 169. 

(318 ) —Direction by husband to adopt — No 
legal duty caste on widow—Failure by widew to 
adopt No forfeiture of rights of inheritance .— 

A husband’s express authorisation, or even 
direction, to his widow to adopt, does not con¬ 
stitute a legal duty on the part of the widow to 
adopt, and is, foe all legal purposes, absolutely 
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non-existent till it is acted upon. The widow 
cannot be compellod to act upon it. (7 M.I.A. 
169, Cons.) [R ., 1 N.L.R. 33.] A Hindu 
widow’s refusal to comply with her husband's 
direction to adopt does not work a forfeiture of 
her rights of inheritance ; she would be entitled 
as against the administrator of her husband’s 
estate, to a deoree for the property and for an 
account of the administration. U.MA 8UNDARI 
DABEE v. SUROBINEE DABEE, 7 C. 288 = 9 
C.L.R. 83. (3 B.L.R. O.C. 90, F.) 

(319) — Omission of icilow to adopt as direct¬ 
ed in will—Right of inheritance .— When a 
widow neglects to adopt a second son on the 
death of the first adopted son as directed by her 
deceased husband, she commits a wrong, but 
miy nevertheless be the heiress of iho first 
adopted son. SREEMUTTY DOSSEE v. TARRA- 
CHAND COONDOO CHOWDHRY, Bourke A. 0. 
C. 48. 

(320) — Maintenance — Tnvalid adoption — 
Maintenance—Natural rights of such adopted 
person. — Plaintiff as the adopted son of a per¬ 
son who was all. god to be the adopted son of 
the defendant, a widow, sought to recover a 
sum for the maintenance of himself and his 
adoptive mother. The adoption by the widow 
bad been rendered invalid in consequence of the 
absence of necessary authority from her deceas¬ 
ed husband. Reid that, as no valid adoption 
had taken place by the widow, no claim of right 
in respect of the legal relationship of adoption 
could properly be enforced at law. The fact 
that the forms and ceremonies attending an 
adoption had been gone through by the widow 
did not entitle the alleged adopted soli to th3 
right to claim maintenance from the defendant, 
and consequently no such right passed to the 
plaintiff as his son by a valid adoption. Where 
an adoption became invalid, the natural rights 
of th 9 alleged adopted person remained intact. 

Bawani Sankara Pandit v. ambabay 
AMMAL, 1 M.H.C.363. [R. % 12 B.H.C. 364, 

3 G. 443, IS M. 145.] 

( 321 ) — Maintenance—Right of son —Right of 
adopted son whose adoption is invalid — Limi¬ 
tation — Suit by adopted son to recover his share 
in adopter's family — Demand and refusal — 
Starting pointiiig of limitation — Res judicata— 
Question of validity of adoption settled in prior 
sbif. — A Hindu whose adoption is invalid 
as entitled to maintenance in the family 
of his adopter. Similarly, a son, whether 
adopted or begotten, can claim maintenance 
from bis father so long as he is not put in 
possession of his individual share in the ances¬ 
tral property. [72 , 1 M.H.C. 363, 2 B. 573.] 
The uute of limitation runs against an adopt¬ 
ed son in respect of bis share in the adopter’s 
family from the date of demand and refusal of 
such share. Where, in a prior suit for main¬ 
tenance by an adopted son against his adoptive 
father, the defendant pleaded that the adoption 
was invalid and the Court passed a deoree re¬ 
cognizing the adoption, the question of the 
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validity of the adoption oould not be re-opened 
in a subsequent suit between the same parties. 
AYYAVU MUPPANAR v. NlLADATCHI AMMAL. 

1 M.H.C. 45. [R , 6 M. 43 ; D. t 3 M.H.C. 

217.] 

(322) —Delay in asserting rights against adop¬ 
ted son — Effect—Construction of deeds of adop¬ 
tion ,— Reversioner bound to explain delay in 
enforcing his rights as against adoption alleged 
to prejudice him. Construction of deeds of 
adoption. MAHARANEE KlSHEN MONEE 
DEBIA v. Kashee SOONDARI Debia, VY. 
R.F.B. 106. 

(323) — Hindu Law — Adoption — Succession — 
Evidence — Rules for testing validity — Sale by 
adoptive mother. —In all cases of adoption, most 
careful scrutiny is necessary. The party seeking 
to establish an adoption i9 bound to produce the 
best evidence procurable. The rule by which 
the validity of such document miy be tested is 
contemporaneity of execution and publication 
of the deed of permission, and in the absence 

| of this test, all the circumstances bearing upon 
the alleged deed, and all the publications for 
and against its genuineness must be thoroughly 
considered. Where the plaintiff claiming to 
succeed as an adopted son, having made every 
re l'On vbb 3 exertion to trace the missing docu¬ 
ments, whereon bis claim rested, and being 
himself not responsible for their disappearance 
or present non-appearance, held that sufficient 
grounds were made out for the admission of 
secondary evidence. The fact of the adoption 
and that it was made with due regard to all 
necessary ceremonies, being admitted without 
question, and the fact that it took place in fur¬ 
therance of a power to adopt being, in the 
absence of the original document, inferrible 
frera the acts of the parties most interested in 
setting aside the adoption, the plaintiff’s adop¬ 
tion and consequent right of succession were 
upheld. The estate of an adopted son is not 
liable for a debt contracted by hi9 adoptive 
mother without satisfactory proof that the debt 
was other than personal. ROOPMONJOOREE 

Chowdhranee v. Ram Ladd Sircar, i W. 
R. 144. 

(324) —Parsees — Adoption — Will—Effect of 
adoption on Will —Paluk-beta Dhurm-putr. 

If an adoption alleged to have been made by a 
Parsee immediately before bis death is clear¬ 
ly established, it would render the execution by 
i him of a Will a short time previous thereto 
! extremely improbable, and would necessitate 
the proof of the alleged Will by very clear and 
convincing evidence. Although in crises of 
adoption of a person as Dhurm-putr (partial 
! adoption) it may not be indispensably neoess- 
| sary, as a matter of law, that a declaration 
j should be made on the third day after the 
death of the adopter and a writing taken from 
the adoptee that he was merely Dhurm-putr, yet 
it is usual to do so. In the absence, therefore, of 
any suoh declaration, and where no such wri¬ 
ting was produced, held that the adoption was 
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not as Dhurm-putr % but as paluk-beta or paluk - 
putr (i e , as heir of all,) HOMABHAEB v. 
PUNJEA-BHAEE DOSA-BHAEE, 5 W.R. P C, 
102. 

(325) — Hindu law — Adoptioii — Evidence — 
Registration — Adoplio>i in zemindar's family — 
Acknowledgment of adoption in writing—Notice 
to ruling power .— According to Hindu law, 
neither registration of the act of adoption, nor 
any written evidence cf that act having been 
completed, is essential to it3 validity In no 
case should the rights of wives and daughters 
be transferred to strangers or to more remote 
relations unless the fact of adoption by which 
this transfer is effected be proved by evidence 
free from all suspioion of fraud, and so consis¬ 
tent and probable as to give no occasion for 
doubt of its truth. Although the Hindu law does 
not require that adoptions should be acknow¬ 
ledged in writing, it is usual, when persons 
in the situation of life of a zemindar adopt sons, 
to acknowledge such adoption iu writing, to 
give notice to the ruling power, and to invite 
the neighbouring zemindars and others to be 
present at suoh an adoption. SUTROOGUN 
SUTPUTTY v. SABITRA DYE, 5 W.R. P.C. 
109. 

(326) —Expression of an intention in a non - 
testamentary document cannot amount to adopt- 
tio7i ,—The expression of a deceased proprietor’s 
intention in a document, which was not testa¬ 
mentary to adopt an heir, cannot in the abser.oo 
of the necessary formalities, amount to an 
adoption. BABOO BANES PERSHAD v. MOON- 
SHEE SYUD ABDOOEi HYE, 23 W.R. 192. [R. t 
14 C. 4C1] 

(327) — Proof —Compromise of suit by widow — 

Admission of adoption. —The defendant, alleg¬ 
ing that tie was the adopted, son of a deceased 
Hindu, made a claim to his estate. The 

widow of the deceased entored into a com¬ 

promise orally with him, by which she admitted 
that the defendant had been adopted, upon 
condition that she was to enjoy the pro¬ 

perty for her life without power of alienation, 
and that, after her death, her daughters were 
to take the self-acquired property, and that thj 
defendant was to succeed to the anoestral 

estate. In a suit by the daughters as heiresses 
in reversion after the death of the widow, is 
was held that the daughters could not be bound 
by a compromise made by the widow under any 
circumstances. The compromise made by the 
widow cannot be said to be, even if made by 
her voluntarily, against her interest, for eho 
was to remain in possession of the whole 
property lor her life in the same manner as if 
the adoption had not been made. 8uoh a 
conditional adoption, without a writing to 
support it, would, like a nuncupative Will, 
require very strong evidence to establish it. 

I MBIT KONWUB V. ROOP NARAIN SINGH, 

6 C.L.R. 76 P.C. [F., 10 O.L.R 337 ; It , 29 
A. 487-4 A.L.J. 365-A.W.N. 1907, 151 ; D. t 
8 O.L.J, 458=13 C.W.N. 201.] 
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(328) — Effect of ekrarnama surrendering a sen 
for adoption—No adoption by itself , and no 
proof of it .— Where an ekrarnama recited tbat 
a natu.al father had made over his third son to 
the sonship of the adoptive father “ so that the 
latter may, whenever he wishes, fulfil fcbe rites 
of adoption in accordance with the 3 estras and 
the usages of the country ” and that from that 
day the declarant had no claim or right in res¬ 
pect of the said son, held that this deed did not 
operate to effect an adoption ; that it did not 
even amount to a giving and taking of the boy 
as it contemplated tbe subsequent perform¬ 
ance of the necessary rites : that deeds of this 
kind did not take the place of the necessary 
evidence as to actual adoption, MUSSAMMAT 

MANDIT KOER v. PliOOB Chand Lal, 2 C. 
W.N. i54. 

(329) — Malabar-law—Nambudris — Adoption. 

The taking of an adult into, and constituting 

him a member of, a Malabar Nambudri family 
following the Marumakkatayam system of in¬ 
heritance, cannot bo dealt with, strictly on the 
footing of au adoption according to the Hindu 

law. SUBRAMANYAN V. PA RAM AS WAR AN, 11 

M. 116. 

^ (330) Family pedigree — Report of punchayet 
Evidence. Where the adoption of the ancestor 
of one of the claimants was in dispute, a report 
of a Puuohayet dated, 1819, containing referen¬ 
ces to tbe alleged adoption, which was filed and 
preserved in the Collector’s office at the time of 
a minute local enquiry into the history of the 
family and which the disputants signed, each 
saying that he agreed to what was stated in it, 
was held to be conclusive evideuoe of the adop¬ 
tion, unless the other side would bring some 
countor-evidence to contradict or invalidate it. 

A JABSING v. NANABHAU VALAD DH4NSING 
RAUI, 3 C.W N 130 = 26 I.A. 48 = 23 B. 1. P C. 
= 7 Sar. 443. 

(331) Adoption of hr other's son not manda - 

tory. Passages, in the Dattaha Mimamsa and 
tbe Dattaha Chandrika, to the effect that a 
Hindu, wishing to adopt a eon, shall adopt his 
whole brotbei’s son a3 a dwayamushyayana , if 
one is in existence-and capable of adoption, are 
riot 90 imperative as to have the force of law, 
the violation whereof should be held in a Court 
of justice to invalidate an adoption, which 
has otherwise been regularly made. WOOMA 
DA EE V. GOKOOLANUNI) BASS, 3 C. 587 = 5 I 
A. 40 = 2 C L R. 31, P C. = 3 Sar. 786. rR.,9 

A. 253, 19 B. 428, 21 B. 105, 17 A. 294, F.B. 

22 B. 558, F.B., 22 B. 973, 24 B. 473 = 2 Bom! 
L.R. 190 ; Apvl.y 10 B. 80.] 

(332) — Adoption catuiot, be cancelled. —When 
the adoption of a son has once been absolutely 
made and acted on for years, it cannot be can¬ 
celled or set aside at tbe suit of the adoptive 
father. SUKHBASI LAB v. GUMAN SINGH, 

2 A. 366. [R. f 23 B. 327, 24 B. 367, F.B., 

26 A. 40, 5 A.L.J. 569 = A.W.N. 1908, 231 = 

4 M.L.T. 385 = 30 A. 649.] 
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(333) — Hindu Law — Adop£zon--Faotum valet. 
—The adoption of a Hindu by his maternal 
grand-UDole, if it took full effeot, and had not 
been questioned or impeached for a period of 20 
years, must be held valid on the principle of 
factum valet so as to disentitle the person adopt¬ 
ed from inheriting from his natural ancestors. 
MATADIN V. GHANSHAM 81NGH, A.W.N.1881, 
125. 

(334) — Elder widow's rights to adopt to her 
husband f scope—Younger widow adopting with¬ 
out elder widow's consent — Validity —Factum 
valet— Limitation — Adverse possession. —The 
plaintiff, alleging that he was adopted by the 
junior widow of one X, sued to recover posses¬ 
sion of the property in dispute, from the defend¬ 
ant who put forward his claim to the property 
by virtue of his having been adopted by the 
senior widow. The facts were that the plaintiff 
was originally selected by the widows for adop¬ 
tion, but that subsequently the senior widow 
disapproved of the choice and informed the 
junior widow that if the plaintiff were adopted 
by her, she would not consent to it. The 
junior widow adopted the plaintiff subsequent 
to the declaration by the senior widow. The 
defendant contended inter alia that his adop¬ 
tion wae a valid one having been made by the 
senior widow, that the adoption of the plaintiff 
was void, being one made by the junior widow 
and without the consent of the senior widow. He 
also set up the plea of limitation on the ground 
of the property in suit having been in the pos¬ 
session of himself and his adoptive mother 
(senior widow)for more than 12 years before suit. 
Held that the adoption of the plaintiff, having 
been made without the consent of the senior 
widow, was invalid, and that, as such, the 
plaintiff had no right to the property in dis¬ 
pute. Held also that : — (i) An adoption by a 
younger widow without the consent of the elder 
widow, of a boy who bad been previously select¬ 
ed by all the widows for adoption cannot be 
supported against the wish of the elder widow, 
(ii) The right, of adoption belongs to the elder 
widow, who could make the adoption without 
the consent of tbte younger, but the latter can¬ 
not adopt without tbe consent of the elder 
widow, (iii) The superior right of the elder 
widow is based upon her being the patni wife 
and as such entitled to take part with her hus¬ 
band in all religious ceremonies. The right of 
the elder widow is not merely restricted to one 
of selection. Adoption of course implies selec¬ 
tion of the child, but there is no complete adop¬ 
tion until the mutual acts of giving and receiv¬ 
ing the child are accomplished ; and until 
they take place, there is necessarily a locus 
penitentiae for tbe elder widow, of which 3he 
may avail herself, although contrary to the 
wishes of the other widows, by ohanging her 
mind and selecting another child. To hold 
that any one of the junior widows might per- 
from the formal aot of adoption of the seleotsd 
child whenever it pleased her, would be tanta¬ 
mount to enabling her to force the hand of the 
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elder widow, and compel her to complete the 
adoption which, at the most, was only in fieri . 
(iv) The dootrine of factum valet oannot apply 
in this case (where an adoption had been made 
by a younger widow). Because, until the elder 
widow waives her preferential right to adopt, 
her right is exclusive and the other widows 
have no authority to adopt. The proper 
application of the dootrine of factum valet 
(in respect of adoption) must be limited to 
cases in whioh there is neither want of autho¬ 
rity to give cr to accept, nor imperative inter¬ 
diction of adoption, and (v) That the suit was 
barred by limitation under art. 144 of soh, II, 
Limitation Act, the defendant having been in 
adverse possession for 12 years prior to suit. 
N.B. —In this case, the defendant was held 
entitled to tack the period during whioh he had 
adverse possession on to the period of time when 
his mother had adverse possession (either actual 
or constructive) against the plaintiff, because 
he was held to derive his liability to be sued 
from or through his adoptive mother, so as to 
bring himself within the definition of a defen¬ 
dant as provided by the interpretation clause 
(s. 31 of tbe Limitation Aot (XV of 1877). 
Padaji ray V. RAMRAV, 13 B. 160. [F., 17 

A. 167, 24 A. 195, 26 A. 40= A.W.N, 1903, 163 ; 
R., 16 B. 91, 18 M. 277, 21 B. 159, 21 B. 376, 
11 G.P.L.R, 49, 25 G. 354, 1 Bom. L.R. 799, 
28 B. 461.] 

(335) — Adoption deed not registered— Factum 
of adoption .—The mere oircumstanoe of an 
adoption deed not being registered is no ground 
why the adoption should not be believed. 

KAiii Chandra Chowdhry v. shibchandra 
BHADURI, 6 B.L.R. 501, P C. = 13 W.R. P. 
C., 12. 

(336) —Married man—Validity of adoption of. 

— Under the Benares school of law a married 
man cannot be adopted. TEJA BAI v. MOHAN- 
BALi IVIARWADI, 11 C.P.L.R. 56. (9 A. 253, 9 

M. 148, 13 M. 128, R ) [Cons., 1 N.L.R. 1. J 

(337 ) —Benares school — Widow— Power to 
adopt without husband's authority . — In the 
absence of express evidence of a looal usage, a 
Hindu widow governed by the Benares school 
of law cannot adopt to her husband without 
his authority. HlRA LAL v. MT. TANI BAI, 

2 C.P.L.R. 18. (5 W.R. P C.. 69 ; F , 12 M.I. 

A. 440, 12 W.R. P.C. 1, R.) [F , 11 C.P.L. 

R. 49]. 

(338) — Practice — Pleadings — Administra¬ 
tion, Suit for— Will, Construction of—Adoption 
— Administration, prayer for, without asking for 
declaration with regard to alleged adoption . 

In a suit for administration and construction of 
a will, under whioh plaintiff’s interest was 
restricted in case a son was adopted to the 
testator, the plaint, inter alia , stated that 
plaintiff was informed that the widow of the 
testator purported to take in adoption a son, 
whose natural father was at the time and is 
now a Brahrao, and bad renounced the Hindu 
religion. 8he submitted that such adoption 



1121 


THE ALL INDIA DIGEST. 


1122 


Hindu Law — continued. 

-2.—Adoption— continued . 

was absolutely invalid and did not operate to 
pass any title to the adopted son. There was, 
however, no prayer asking for any declaration. 
Held , that : — (i) Upon the suit as framed, the 
question of adoption was not in issue, and, 
upon the pleadings, the fact and validity of 
adoption must be taken to be admitted, (ii) 
If a declaration with regard to the adoption 
had been sought, the plaint must have disputed 
the fact or the validity of the adoption, and 
should have contained a prayer for a declaration 
as to the fact or validity thereof, (iii) The 
whole substanoe in the claim fcr administration 
being dependent on the adoption being out of 
the way, the question raised in the suit, could 
not be gone into till the question of adoption 
was determined once for all. 8M. KUSUM 

Kumari Ray v. satya ranjan das, 5 c W. 

N. 162. 

(339) — Suit in which adoption is denied — 
Limitation. — Art. 119 of sch. II of the 
Limitation Aot, 1877, applies to all suits in 
which either the (actum or the validity of an 
adoption is denied. LAXMAWA BASAPPA v. 
RAMAPPA, 9 Bora. L R. 1034=32 B. 7. 

A 

(340) — Mother , Funeral ceremonies of — Ex¬ 
penses for performing her funeral ceremonies 
must be defrayed by the son and not from her 
stridhan—Estate taken by mother. —The duty 
of performing the funeral ceremonies of a 
mother (literally, offering the funeral oblations, 
pinda dana) is laid down as a religious injunc¬ 
tion binding her son in absolute terms by the 
Hindu Law. The duty being laid upou him as 
her sou independent of any assets left by her, 
he is bound to discharge it as a sacred obliga¬ 
tion attaching to sonship. If he dies during 
her lifetime, the funeral expenses of the mother 
have to be defrayed out of his property, and 
not out of her stridhan. Under Hindu Law a 
mother suoceedmg as heir to her son takes 
only a limited estate. VRIJBHUKANDAS v. 
Bai PARVATI, 9 Born. L R. 1187 = 31 B. 26. 

(341) —Question of adoption of father decided 

against him—Decree how far binding on sons .— 
If, on the faol3 of a particular case, the father ! 
wa9 held to have represented his sons in the 
previous proceedings, the latter will be bound 
by the judgment against their father. field 
that, in this case, where the question of the 
father’s adoption was in dispute in the previous 
suit, and the father fought the matter out, ha 
must be held to have represented the sons. 
BASANA RAJU v. BHOGA RAJ!!, 8 M.L T, 333. 
(17 M.L J. lbO, 22 M. 4G1, F.; 10 A. 411, 29 

A. 1 Not F.) 

(342) — Dispute as to adoption — Compromise 
by minor's natural guardian—Validity of the 
compromise .— Where a dispute arises as to the 
factum or validity o* the adoption of a minor 
the minor’s natural father or, in his absence, 
those who would, according to Hindu Law, be 
the minor's natural guardians, are entitled to 

C. IV—71 
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protect his interests against rival claimants, 
and to enter into a compromise, provided that 
be for the minor's benefit. (9 B. 365, F.) 
Whether suoh a compromise is in any parti¬ 
cular case beneficial tc the minor or not is, 
generally speaking, a question of fact; but that 
question must be determined with due regard 
to certain principles of law. It is not enough 
that there was a dispute, but it is essential that 
the rights of the respective parties were fair 
subject of doubt, and that, to avoid the expense 
and delay of legal inquiry, the parties entered 
into an amicable settlement. It is also neces¬ 
sary that each of the parties, before entering 
into the compromise, put forward an honest 
claim, that is a claim, wbioh however ill- 
founded, each party honestly believed he was 
warranted in making, and wbioh they intended 
to pursue and would have pursued but for the 
compromise. Further, the parties should have 
been ou equal terms as to information or 
means of information, and that there was no 
bad faith on the part of any. Where a com¬ 
promise is entered into under these circum¬ 
stances, the law will uphold it, even though 
there may fce in tha terms of inequality of 
benefit. LlNGAPPA NlNGAPPA SHIWAliLI v. 

Bangawa Gandapagowda, 12 Bora. L.R. 
370 = 6 lad. Caa. 523. (2 M.I.A. 181, F.) 

(343 )—Payment of money to adoptive mother 
to induce litr to adopt — Bribe—Adopted son 
making a gift of his property in adoptive family 
to his natural brother—The son having sons — 
Gilt void — Father's power to pift groperty—Sale 
— Father's power to sell property- Gifi—Revo¬ 
cation —Bpos successions.—B agreed with O to 
adopt N, a son of G, but B refused to carry 
out the agreement unless she was paid a sum 
of money. C borrowed Rs. 8,000 and paid that 
sum to B as an inducement to her to adopt his 
son N. The adoption then took place ; and C, 
being poor, obtained from B some lands at 
Cbinchwad yielding an annual income of Rs. 188 
for parting with bis son. In consideration 
of payment of Rs. 8,000 to B and in exchange 
for the lands at Chinchwad. and having regard 
to the benefit he bad derived from the act of his 
natural father in giving in adoption into a 
well-to-do family, N conveyed by way of gift, 
certain lands, to 8. his natural brother. At 
the date of the gift N had only one son (plain¬ 
tiff No. 1); and three more sons (plaintiffs Nos. 
2—4) were born after that date. After N’s 
death the plaintiffs sued to recover possession 
of the lands from 8, on the ground that they 
were part of the joint ancestral property of N 
and themselves, of which it was not competent 
to N to make a gift : Held, (l) as to Rs. 8,000 
that its payment to B, having been a bribe, 
was illegal in its inception ; that even if it was 
regarded as a debt contracted by C, it could not 
bind his sons, becauso it was contracted for an 
illegal purpose ; and that, as N by his adoption 
had ceased to be C’s eon at the time of the gift 
to 8, be was under no pious obligation to 
satisfy C’s debts, As to exchange of lands, 
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that the transaction could only amount to a 
sale ; and that it was not competent to N to 
effect it, for there was no antecedent debt, and, 
if there was an antecedent debt of C to discharge, 
N was not liable to pay it as by his adoption he 
had ceased to be C’s son. (3) As to considera¬ 
tion of love and affeotion, that it was not com¬ 
petent to N to make a gift of ancestral property 
inwhiohhis soDshad tafcen by theirbirth a vested 
interest. (4) That, therefore, the gift by N 
was void and inoperative. Where, on Hindu's 
death, the adoption is made by his widow, 
it must be made by her, without any 
coeroion, free from any corrupt motive, and 
with an eye solely to the fi’ness of the 
boy to be adopted to fulfill the religious and 
secular duties binding on a son. That objeot 
is likely to be frustrated, if she is induced to 
adopt a boy cut of greed for money and for 
pecuniary benefit to herself. If she is so in¬ 
duced, the money paid to her is a bribe which 
is condemned by all Smriti writers as an illegal 
payment. A Hindu father is not competent 
to make a gift of property which is immove¬ 
able, which is joint ancestral estate, and in 
which son 9 have taken a vested interest by 
their birth. The texts of Hindu Law show 
that a gift onoe made cannot be resumed, if it 
is to a benefactor or to a father. These texts 
apply as between the donor and the donee and 
relate to property which it was competent for 
the donor to give away. They cannot affeot 
the joint ancestral estate of a Hindu and his 
sons. Their rights and liabilities are regulated 
by special texts dealing with that estate ; and 
suoh of these special texts as relate to gifts 
form exceptions to the general texts on the 
subject. A Hindu father is not competent to 
sell joint ancestral property to the detriment 
of his eons, except for an antecedent debt, 
which bad been contracted for a purpose, 
neither illegal nor immoral. An agreement by 
an expectant heir to make a gift of property 
which he hopes to got after his adoption, is 
invalid and inoperative according to Hindu 
Law. BHRI Sitaram Pandit v. Shri Hari- 
har Pandit, 12 Bom. L.R. 910 = 8 Ind. Cas. 
623. (25 I.A. 183, 8 Bom. L.R. 252, F.) 

(344) — Suit to set aside adoption—Burden of 
proof .—In a suit to have it deolared that an 
adoption long acted upon is a fraudulent and 
false adoption, the burden of proof is on the 
plaintiff to make out, to some extent, at any 
rate, the fraud and falsehood alleged. GOOROO 

Prosunno Singh v. Nid Madhub Singh, 
21 W.R. 84. ’ [£)., 30 A. 197 = A.W-N. 1908, 
79, 5 A.L.J. 200 .] 

(345) — Declaratory decree as to the validity of 
direction to minor widow to adopt—Court would 
not z grant. —The Court would not make a decree, 
declaring that an order directing a minor widow 
to make an adoption is a valid direction. MUS- 

samut Pearee Dayee v. Mussamut Hur- 
BUNSEE KOOER, 19 W.R. 127. 


(346) — Power of adoption—Construction . — 
Where the power of adoption to a Hindu wife 
directed her to remain in possession of all pro¬ 
perties of her husband during her life, held, the 
widow took a life-interest in suoh properties, 
with remainder to the adopted son. BEPIN 

Behari Bundopadhya v, brojo Nath 

MOOKHOPADHYa, 8 C. 337. (2 I. A. 256, F.) 

(347) — Devise for charity—Adoption by widow 
— Title of adopted son subject to charity under 
adoptive father's will .—Where a Hindu, shortly 
before his death, directed his widows to make a 
dedication to a oertain charity and also autho¬ 
rised the adoption of a son to him, the direc¬ 
tion that the property be devoted to the charity, 
and the authority to adopt coming to effect 
only on the testator’s death, the title of the 
son who was adopted only some years subse¬ 
quently could net affeot the rights under the 
charity which, under the devise took effect at 
onoe on the testator’s death. The adopted son 
could therefore get rights only subject to the 
rights created in favour of the charity, the 
alienation relating to which it was therefore 
not competent to him to question. GANAPATI 
AYYAN V. 8 AVITHRI AMMAL, 21 M. 10. 

(348) —Hindu Law—Adoption by widow — 
Authority by husband—Endowment to idols .— 
Held bv the Privy Council, that the judgment 
of the High Court was perfectly right and that 
there was direct evidence of the execution of 
the anumatipatra and of the katrityapatra and 
that the adoption was proved, notwithstanding 
a finding of the Judge of the first instance that 
the adoption was not proved. It would be very 
muob for the interest of the propietors in 
India, if, when they execute deeds giving their 
widow after their death power to adopt, they 
would take the precaution to register the deed. 
It would unquestionably be more oonsonant 
with the genius and spirit of Hindu Law and 
usages that endowment for the worship of 
idols should be made to a family, by whose 
members in succession; the worship might be 
performed, rather than to an individual who 
might sell or give them to a stranger. But 
this presumption is not sufficient of itself, in 
the absence of any language denoting the in¬ 
tention of the donor that the gift should belong 
to the family, to impress that construction 
upon it. RAJAH CHUNDERNATH ROY v. 

Kooar Gobind Nath Roy, 11 B. L. R. 86, 

P. C. = 18 w. R. 221 and 226. 

( 349 ) — wm' Construction of—Authority to 
adopt given to wife and executors—Validity.— 

A power to adopt given by a testator to his 
wife and executors is bad as to the executors, 
for they are precluded under the Hindu Law 
from taking any part in adoption. But if the 
testator associated the other executors with his 
wife for the purpose of ensuring a wise exercise 
of her discretion in the selection of a son for 
adoption and not with the intention of making 
it an essential condition of the adoption tha 
they should take a part in the ceremony from 
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which they were precluded, the power of adop¬ 
tion is valid. Where a power is vested in exe¬ 
cutors (though it may not be one reposed in 
them by the law) and on proper construction 
it appears that the power was coupled with the 
executorial office, it will survive to the holders 
for the time being of the office, a* though it 
were a power attached to the office by law. 
So, on the death of the first son, adoption of a 
second son, after taking the consent of the 
surviving executors and trustees, was held to 
be a valid exercise of the power. AMRITO 
LALIi DUTT v. 8URNOMOYE DASSEE, 21 C. 
589 = 1 C.W.N. 345. (-9 C. 513 , n ,2 Iod. Jur. 

N. S. 225, Cons.) [ Reversed , 25 C. 662 = 2 

O. W N. 389, 27 c' 996, P.C. ; Rel . on, 4 Bom. 
L.R. 893.] 

(350)— Suit affecting validity of adoption — 
Value lor purposes of jurisdiction. —Where the 
fact and validity of an adoption is the subject 
of the suit, its value for purposes of jurisdiction 
is the value of the interest that would b 9 lost 
to tho alleged adopted son if the adoption be 
declared invalid. KESHAVA v. LAKSHMI- 
NARAYANA, 6 M. 192. [Diss., 15 A. 378.J 

(361)— Hindu Law—Adoption — Motive of 
adopting widow to deprive co-widow of her. 
s hare* whether affects validity of adoption .—In 
this case the Assistant Judge found that the 
factum of adoption was proved but he set it 
aside on the ground that it was invalid by rea¬ 
son of its having been effected from corrupt 
and malicious motives to defeat the olaim of 
her co-widow, the respondent, to a share in her 
husband's estate and after the respondent had 
instituted proceedings in forma pauperis to 
obtain a partition of her share. Held that 
though the adoption by the appellant had the 
effect of defeating tho respondent’s rights as 
co-widow, yet as the Jaw gave such power to 
the appellant, her exoroiso of that power could 
not be regarded as capricious or malicious, 
merely because the exercised it after respondents 
olaim for a share in her husband’s estate and 
with the view of defeating such olaim. The 
exercise of a valid power by a properly authoriz¬ 
ed person oaunot be held to be capricious or 
mahoious in law solely because it defeated tho 
expectations of others. BHIMaWA v. SANGAWA, 
22 B. 206. [F., 28 M. 315 = 15 M.L.J. 143; 

R,, 22 B. 558, 22 B. 789.] 

(352) — Adoption by Hindu roidoio—Motive for 
adoption—Presumption as to propriety of motive 
- Adoption made on sinful and corrupt motives , 
if valid •—In this casa the lower appellate Court 
declared that the adoption of defendant No. 2 
by defendant No. 1 , a Hindu widow, was 
illegal and invalid as having b^en made with 
corrupt motives and purposes. That Court had 
found that tho evidence established that if the 
first defendant had not been assured of her 
receiving a large sum of money from the 
guardian of the adopted boy. she would not 
have adopted that boy—possibly would not 
* have adopted at all. It was, however, not 
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decided that the widow had not the spiritual 
benefit of her deceased husband in view when 
she made the adoption. The High Court revers¬ 
ed the deore 9 of the lower appellate Court, on 
the ground that the presumption that the 
widow had made the adoption from proper 
motives of duty was not, under the circum¬ 
stances, sufficiently rebutted and should there- 
fore be allowed to prevail. On the state of the 
authorities, as the law on the point obtains in 
Bombay, if it can be predicated of an adoption, 
by a widow (where the consent of the husband’s 
kinsmen is not required) that the ceremony 
has oeen gone through by her not in the per¬ 
formance of a religious duty but from sinful and 
corrupt motives, it is on that account, invalid ; 
and where the motives of such an adopting 
widow are called in question, the Court is 
bound to inquire into such motives. Whether 
the presumption that an adopting widow has 
made the adoption on proper motives ought or 
ought not to be deemed an irrebuttable pre¬ 
sumption has not yet been judicially decided. 
The fact of the motives being of a mixed 
character ha 3 been held to be not sufficient to 
rebut the presumption and it is also clear that 
the adopting widow’s making terms for herself 
with the father of the boy to be adopted, or 
selecting a boy whose father will be likely to 
accede to her wishes is not sufficient to invali¬ 
date the adoption as one having been made for 
a corrupt purpose or for a purpose foreign to 
the real object of adoption. MaHABLESHVAR 
FONDBA v. Durgabai, 22 B. 199. [Cons., 
22 B. 206 ; R. t 22 B. 558, 22 B. 789, 29 M. 
161=16 M L.J. 22.] 

(353 ) —Hindu Law — Adoption by widow 
havina power to adopt—Discussion of widow's 
motives in adopting , Irrelevant .—The following 
questions were referred to the Full Bench it. 
this case : — ( 1 ) Whether (in the Bombay 
Presidency) in the case of a widow having a 
power to adopt, and a religious benefit being 
caused to her deceased husband by the adop¬ 
tion, any discussion of tho adopting widow’s 
motives is not irrelevant ? and ( 2 ) whether, 
if such an adoption can be referred to proper 
religious motives, the Courts ought not to 
presume that the widow performed the cere¬ 
mony of adoption from such motives ? 
Both the questions were replied in tho affirm¬ 
ative by the Full Bench (Boshing, J., dissenting ). 
The widow of a separated house holder who 
adopts a son to continue the line of her hus¬ 
band, performs this act under an express or 
implied authority from her husband and, 
presumably, her exoroise of this right, independ¬ 
ently of the wishes of reversionary heirs, must 
be as free as if tho husband himself effected the 
adoption. This freedom of choice also follows 
as a necessary consequence from the fact that 
in Western India the necessity of express 
authority from the husband or of the assent of 
kindred is not recognized as essential ; and 
there is little scope for an investigation into 
the motives whioh may possibly influence tho 
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widow to efieot an adoption. 8 o, in Western 
India in the case cf a widow of a separated 
Hindu adopting a son to continue the line of 
her husband, any disoussion of the adopting 
widow’s motives is irrelevant, and if her act 
can be referred to proper religious motives, the 
Courts ought to presume that she was influenc¬ 
ed by these motives and not by caprice. 
RAMACHANDRA v. MUDJI Nanabhai, 22 B. 
558, F.B. [F., 23 B. 789 ; ft., 31 M. 446.] 

t 

(354) —Decree of the Sudr Court ( Ogilvie, 
C.J., and Grant and Gateau, JJ.) in No. 2 of 
1823. — Claim of wife to maintenance—Attempt ; 
by such suit to set up an adoption — Zemindar 
of Pittapore. SRE RAJA ROW BOOCHEE 

Tummiah, and his mother and guardian, 
Sree Venkata Ramaniah v. Srhe Raja 
row Venkata Neeladry Row, Zemindar ! 
of Pittapore, 9 M. J. I 5 i. 

(355) —Suit by reversioner to set aside invalid 
adoption — Alienation — Declaratory decree .— 
Although it may be that a presumptive next 
taker after a Hindu widow may sue in the 
widow’s life-time, not only to prevent waste by I 
her, but also to declare her alienations void 
except as against herself, he oannot sue during 
the life-time of the widow to set aside an actual 
adoption or to have it declared that he is the 
person who will ultimately take the property 
after the death of the widow. Rani Broh- 
momoyee v. Raja anund Ladd Roy, 13 
B.L.R. 225, Nofce = 19 W.R. 419. 

(356) —Hindu Law — Adoption—Deeds of gift 
and adoption — Suit to set aside deeds .—A 
Hindu widow sued the defendant for himself 
and as guardian of his minor son to set aside 
two deeds relating to the adoption of the said 
minor, one of the deeds having been executed by 
the defendant, by which the defendant agreed to 
give his minor son to plaintiff iti adoption, the 
other being a deed by which the plaintiff agreed j 
to take the boy in adoption. The plaintiff’s 
case was that the defendant refused to give the 
boy and the adoption was not completed by the 
giving and taking of the boy and by perform¬ 
ance of the other religious ceremonies. Held 
that the deeds were not mere agreements to 
give and take the boy in adoption but were 
deed 9 of gift and adoption. If they were mere 
agreements to give aud take the boy in adop¬ 
tion, the plaintiff could cot have any right to 
maintain the present suit, which was one for 
cancellation of the deeds. Her remedy would 
be one for specific performance or damages. 
Treating them as deecs cf gift and adoption, 
which they were, the plaintiff was not entitled 
to the declaration that they were null and void 
under s. 15 of Act VIII of 1859, the plaintiff not 
being entitled to any consequential relief as 
against the father of the adopted boy and the 
deeds not being aotually necessary for the vali¬ 
dity of the adoption. If the defendant gave, or 
was willing to give, the plaintiff had no right 
to sue him in order to have a declaratory decree 
that the deeds were null and void because cer¬ 


tain religious ceremonies validating the adop¬ 
tion had not been performed. Held , further,, 
that the first appellate Court having omitted to 
find whether the boy had been aotually deliver¬ 
ed, the High Court was wrong in having decided 
the case on the footing that there was no actual 
giving and receiving of the child. 8 REE 

Narain Mitter v. Sreemutty Kishen 
Soondery Dassee, 11 B.L.R. 171. P.C. = 1. 
A. Sup. Yol. 149 = 19 W.R. 133 = 3 Sar. 203. 
{On appeal from 2 B.L.R. A.C 279.) [ft., 3 

C.L.R. 17, 11 C. 402, 12 A. 328 ; D. t I A. 
371.] 

(357) — Hindu Law — Adoption — Adoption 
after payment of price — Contract Act , 1872, 
s, 23— Son given in adoption in consideration of 
annual allowance .—An adoption of a son after 
payment cf price is not recognized in the present 
yuga, the Kaliyuga , the only adoption now 
recognized being that of the datlaka son, or 
son giveu, who alone oan take the place of the 
aurasa son. A contraot to give a son in adoption 
in consideration of the natural parents receiving 
an annual allowance during their lives is void 
under s. 23 of the Indian Contract Act (IX of 
1872), as this contract, if it were capable of 
being oarried out and were recognized by the 
Court, would involve an injury to the person 
and property of the adopted son and would 
defeat the provisions of the Hindu Law. ESHAN 

Kishor acharjee Chowdhry v. Haris 
Chandra Chowdhry, 13 B.L.R. App. 42. 

(358) — Hindu Law—Authority to adopt fabri¬ 
cated — Suit by reversioner to declare it invalid 
—S. 42, Specific Relief Act — No injury—Suit 
will not lie —A suit by a reversioner to declare 
that an authority to adopt, alleged to have been 
given by a husband to his widow, is not genuine, 
will not lie, for such a document is a mere 
preparation, and not a distinct and separate act 
which can entitle him to a separate relief. 
Sreepada Venkataramana V. Sreepada 
Ramadakshmamma, 2 M.W.N, 1911, 194. 
(10 C.L.J. 63, D.) 

f359) — Hindu Law—Joint power to adopt to 
widows — Custom in Oudh and in D estern India , 

— Where a person died leaving two widows, a 
joint power of adoption by the widows, when 
adoption has not been forbidden by tbe husband, 
is recognised in Western India, but such a cus¬ 
tom is net kuown inOudb, and it is hardly appli¬ 
cable to the case of a family, where the oustom 
is single heirship and not joint possession. 
INDAR KUNWAR v. JAIPAD KUNWAR. 15 C. 
723, P.C. = 15 I A. 127 = 5 Sar. 150. .[ft., 22 
C. 1, P.C., 26 A. 393, P.C.] 

(360) — Custom — Purbia Karmis .—Held that # 
Purbia Kurmis, calling themselves Purbia 
Chatteries, do not really belong to the regenerate 
Glasses, and therefore the adoption by a member 
of this caste of the grandson of his father s sis¬ 
ter i3 not invalid as being within tbs prohibite 
degrees of relationship. JlWAN Lad v. KaDDU 
Mad, A.W.N. 1903, 235 = 28 A. 170. 
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— 2.— Adoption — continued* 

(361) —Right of—-Special grant — Cut tom — 
Pattidari Jagirs in the Cis-Sutelj districts .— 
The right of adoption has not been recognised 
in the case of pattidari jagirs in the Cis-Sutlej 
districts. Even in the case of major jagirdars 
the right of adoption only exists by special 
grant, made in certain oases by the Govern¬ 
ment of India under rules approved by His 
Majesty's Secretary of 8tate in 1902. ATTAR 

Singh v. Sant Singh, l P.R. 1910. Hey. = 6 
lod. Cas. 719 = 102 P.L.R. 1910. 

(362) — Suit by natural heirs for property 
left by widoio — Defendant's plea of preferential 
riqht by reason of adoption — Oaxis of proof as to 
adoption. —When a Hindu widow dies pceaessed 
of property, it is for those who claim it adversely 
to the natural heirs and,against the presumption 
that the widow has acquired the nucleus of the 
property from her husband, to fully prove their 
special pleaB and to show that it came into the 
widows’ hands from other sources. Where, in 
the suit by the beirs, the plea of tbe defendant 
has been based on a preferential hereditary 
right set up in oonsequenoe of his adoption, it 
is he that must prove such adoption. BlSSES- 

SUR Chuckerbutty V. Ham Joy Mojoom- 
Dar, 2 W.R. 326. [D., 23 W.R. 125,] 

(363) — Proof of adoption. — The greatest 
strictness is required in evidence to prove an 
adoption in a Hindoo family. SOOTRUGUN 
SUTPUTTY v. SABITRA DYE, 2 Knapp. 287. 

(361) —Adoptioyi in the dwayamushyayana 
form—Infrequency of such adoptions—Burden 
of proof. — Held that an adoption in the dwaya- 
mushyayana form was a matter of extreme 
infrequency in the North-Western Provinces ; 
and that it therefore lay upon a plaintiff claim- 
iug property in virtue of an alleged adoption in 
such form to prove by very cogent and satis¬ 
factory evidence that the adoption took place 
in the peculiar form alleged, Badam KUNWAR 
v. HaGIIUBANS RaI, A.W.N 1899, 28. 

(365) — Question whether natural sou is alive 
or dead — Adoption , Valxdtiy of —Onus probandi 

Deed of adoption describing person as adopted 
son and conferring an estate on him — Onus of 
proof — Dormer suit by plaintiff —Pactum cf 
adoption found against—Decree in his favour 
on adoption deed as deed of settlement — Sub - 
3 f quent suit baased on adoption. —Res judicata.— 
B, the natural son of S, having left bis father 
the year before the latter’s death in 1878, S, a 
few days before his death, executed a deed of 
adoption under which he adopted the plaintiff. 
The deed recited the factum of adoption, 
conferred the full ownership of all properties 
belonging to 8 on the plaintiff, but provided 
that, in case B returned, he should have one- 
half of the properties. The present suit was 
brought in 1892 by the plaintiff as adopted son, 
for recovering certain properties from the 
defendants who claimed to be the heirs of S, 
and impeached the validity of the adoption. 
Held that the plaintiff would be entitled to a 
decree only if he proved that the adoption. 
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ander which he based his rights, was valid. 
With regard to tho adoption it is a condition 
precedent to its validity, that it must be proved 
that S had no issue at tbe time of the adoption. 
The onus, therefore, lay on the plaintiff of 
proving that B was dead at the date of the 
adoption. There being no presumption that B 
was dead at that time, and the plaintiff not 
having let in any evidence on the point, it was 
impossible to say when B died and conse¬ 
quently that the adoption, under which the 
plaintiff claimed, was valid. [Apph , 6 M.L.T. 
153 = 19 M.L.J. 502 = 2 Ind. Cas. 977.] In the 
above case, the Court, however, held that the 
plaintiff was entitled to the properties as donee 
thereof under the adoption deed. 8 intended 
to give the estate to the plaintiff as his adopted 
son oapable of inheriting by virtue of his 
adoption. If the adoption was invalid, the deed 
of gift had no effect on the property. The 
onus of proving that B was alive at the date of 
the adoption, and that, consequently, the adop¬ 
tion was invalid, lay on the defendants, which 
onus they had not discharged. Therefore tbe 
plaintiff had a right to the properties claimed 
as donee. Where a deed of gift or Will confers 
an estate upon a person named because he fills, 
or by reason of his filling a certain character, 
he is entitled to recover tbe estate without 
affirmatively proving that he fills such character. 
The onus of proving that he does not fill the 
character which is the reason of the gift, lies 
upon those who dispute his claim. The whole 
question is one of onus cf proof —Per Patron , 
C.J. The plaintiff had formerly sued the father 
of 1 he defendants to recover certain properties, 
by virtue of his being tho adopted eon of S. It 
was held in that suit that, that though plaintiff 
could not recover as the adopted son of S, effect 
could be given to the adoption-deed as a deed of 
title or a deed of settlement and possession of 
the lands was decreed to the plaintiff. Held 
that the issue as to adoption found against the 
plaintiff in the former suit did nofc render the 
question of adoption res judicata in the present 
suit for certain other properties. The plaintiff 
succeeded in tbe former suit upon the deed and 
recovered possession. He could neither have 
appealed from the decree which was in his 
favour, nor could he, under tbeC.P.C, 1882, 
appeal from the finding on the adoption issue 
which was against him. There had been no 
final decision uoon that issue. RANGO v. 
MUDIYEPPA, 23 B 296. [R., 10 Bom. L.R. 

380 = 32 B. 315.] 

{^GG) — Burden of procl — Non-examivation of 
parties in a suit , Result of—English and Indian 
\practice Account boohs , Ho)i-production of.— 
-he plaintiff brought a suit for tho recovery of 
certain properties, alleging that he was adopted 
twenty years before the date of the suit. Held , 
the burden of proving that the alleged adoption 
took place twenty years before tho trial rested 
upon the plaintiff. The presumption that would 
be drawn in England will be to the detriment of 
a plaintiff who fails to enter the witness-box 
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and face the ordeal of cross examination. But 
in cases between natives tried in India, a 
species of advocacy is tolerated by the Courts 
of law here, in which the unworthy effort of 
the advocate on eaoh side is to force his oppo¬ 
nent to produce his own client, in order that he 
himself may have the opportunity of cross- 
examining that client. The result is that, 
should the opponent refuse to be led into this 
trap, the parties (the principal witnesses, who 
possibly could throw light on all these tangled 
transactions which so perplex those who have to 
decide these oases) are never examined at all, 
and the litigation goes forward through tortuous 
windings to its unsatisfactory and uncertain 
end. It is a vicious practice, uuworthy of a 
hightoned or reputable system of advocacy, 
tending to embarrass and perplex judicial in¬ 
vestigation, and too often enabling fraud, 
falsehood or chicane to bafde justice. Having 
regard to the well-known and often proved 
habits of the Indian people with regard to the 
keeping of accounts, recording their most 
minute transactions, the non-production of any 
book, in which anything connected with the 
matter in cjuestion is entered, by the party in 
whose possession it is, covers the parties’ case 
with suspicion. MUSSARJMAT LAL K UN WAR v. 
CHIRANJI LAL, 7 M.L.T. 57 = 14 C.W.N. 285 
= 11 CL J, 172 = 12 Boro. L R. 244 = 32 A. 140 
= 20 M.L.J, 182 = 5 Ind. Cas. 549, P.C. 


(367 )—Dispute as to authority to adopt—Not 
acted upon for ten years—Adoption supportf d by 
persons interested in opposing it—Presumption as 
to friotum v f authority .—Onus probandi.—A 
died leaving oehind him three daughters ; one 
daughter died after him, Two others married 
and have children. A, at this death, gave U, 
his wife, an authority to adopt. Ten years 
after, B adopted her sister’s son C.D., the 
husband of one of her daughters, wqp in 
management of the estate on her behalf, both 
before and after the adoption of C. He 
attempted to give one of his sons in adoption 
but failed. He got therefore B to execute a 
deed, whereby a third was given to B, another 
third to D, and the last third to C. In a suit 
by C to set aside this deed, and for an account 
as against D, D disputed the factum of aut'no - 
rity to adopt given by A to B. though he ad¬ 
mitted the factum of adoption. The Sapmdas 
of A aid support the factum and authority to 
adopt. The other daughter of A did not dis¬ 
pute it, but on the other hand, was present at 
the time of marriage of C, The delay of ten 
years was explained by stating that C was an 
infant at the time, and in the deed now sought 
to be set aside, C was described as B’s adopted 
son , 13 s conduct itself in waiting for ten years 
to make the adoption showed that she was not 
willing to divest herself of her rights, until an 
actual necessity for it had arisen. FI eld, (1) 
that a presumption arises in favour of the 
authority to adopt and it is for the person 
opposing it to rebut that presumption ; (2) 
the adoption must be deemed to have been 
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properly made and the right of D to question.' 
the deed is doubted. KANUMALAPUDI 8UB- 
BIAH V, IMMADISETTI 8AKKAYYA, 2 M.W.N 
1911, 330 = 11 Ind. Cai. 334 = 10 M.L.T. 558. 

(36?)— Adoption by widow — Suit by revet- 
sioners^ Knowledge of adoption—Limitation 
Act (XV of 1877), sch . II , art. 118 —Burden 
of proof — Buy den how discharged.— In a suit by 
reversioners against a Hindu widow, the ques¬ 
tion was whether the plaintiffs had knowledge 
of an adoption by the widow more than six 
years before suit. Held , without expressing a. 
definite opinion as to on whom lay the onus of 
proof as to the knowledge of an adoption, that, 
if the onus was on plaintiffs, it was sufficient 
for them to swear as to when they became 
aware of the adoption, uuless the defendant by 
positive evidence brought home to them the 
knowledge of the factum of adoption more than 
six years before suit. KANDALAM VENKU- 
BOYAMMA v. KANDALAIU NARASIMHA ROW, 

9 Ind. Cas. 163 = 9 M L T. 303 = 1 M.W.N.191l! 
t92. (22 C. 609, 22 I.A. 51, 31 M. 230, 18 

M L.J. 19, 4 M.L.T. SO, 17 B. 341, 20 I.A. 1, 

17 C. 518, R.) 

(369 ) — Adoption by widow — Reversioner—Suit 
by, for die aration of invalidity of adoption — 

It idow s life interest subsisting—Party relying 
on adoption — Onus of proof. — Where, in a suit 
brought by the reversioner of a deceased Hindu 
for a declaration that an adoption made by the 
widow of the deceased is invalid, the parties 
who rely on the adoption admit the interest of 
the party who impeaches the adoption as 
presumptive reversiouery beir, the onus is on 
the party who relies on the adoption to esta¬ 
blish it, notwithstanding the fact that widow’s 
estate intervenes between the presumptive 
reversionary heir and his right to possession, 

Hajagopala Reddi v. Nathu Govinda 
Reddi, 9M.LT. 128 = 9 Ind. Cas. 342 = 21 
M.L.J. 445 = 34 M 329. (30 A. 197, 9 W.R. 

463, Diss. ; 30 C. 999, D., 24 W.R. 107, 3 B.L. 

R. 145. 23 A. 405, F.) 

(370) — Jains — Cus ( om—Adoption of married 
man — Suit tor declaration of invalidity of 
adoption — Burden of proof . — Held , that accord 
ing to the law and custom prevailing amongst 
the Jain community, a widow has power to 
adopt a son to her deceased husband without 
any special authority to that effect, and, if 
there are two widows, the senior widow may 
adopt without the concurrence of the junior 
widow. A widow is also competent, with the 
consent of sapindas, to give a son in adoption 
after the death of her husband. Held , also, 
that, adoption oeing amongst the Jains a purely 
secular institution, there is no legal objection 
to the adoption of a married man. 29 A. 495, F.y 
6 I.A, 15. 22 B. 416, 22 M. 398, 21 A. 460, R.) 

Held also that, where the plaintiff asks for a 
declaration that an alleged adoption is invalid, 
but cannot claim immediate possession by rea¬ 
son of the intervention of a widow’s estate, the 
burden is still on him to make out a prima. 
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facie oase that the adoption challenged by him 
is invalid iu law or never took place in faot. 
ASHARFI KUNWAR v. RUP OHAND, A.W.N. 
1908, 79 = 3 A.L.J. 200 = 30 A. 197. (9 W.R. 

463, A.W.N. 1902, 62, F 1 I.A. 206, R.; 11 W. 
R. 468, 12 W.R. P.G. 1, 21 W.R. 84, 24 W.R. 
107, D.) • 

(371) — Wajib-ul-arz*-ConsfrMcfion--Gi/£ to an 
adopted son—Failure of adoption , Effect of — 
Evidence Act (/ of 1872), ss. 43, 49 —Entries in 
evidence, —A clause in a wajtb-ul-arz verified by 
one Dhanaraj, a Marwari Brahman, the sole 
owner of the village, rau as follows :— M Seven 
years ago I adopted my sister’s son, Mucli. He 
is my heir and will be the owner. If after this 
agreement, a son is born to me, half the pro¬ 
perty will be reoeived by him and half by the 
adopted son. A sharer shall be at liberty to 
adopt his sister’s eon or brother’s son or daugh¬ 
ters eon, whomsoever he may like, and after 
his death, his adopted son will inherit hie pro¬ 
perty.” Held , that it was the intention of 
Dhanraj to give his property to Murli Dhar, 
aB his adopted son, capable of inheriting by 
virtue of adoption, and that, the adoption 
being invalid according to Hindu Law, and no 
family custom having been proved, it gave 
Murli Dhar no right to inherit and the gift had 
no effect upon the property. (26 l.A. 153, 19 A. 
16, R., 19 I. A. 101, 3 I. A. 255, D.) Eafcries made 
in the wajib-ul-arz are admissible in evidence 
uuder s. 35, Evidence Aot, in order to prove a 
family custom of inheritance or under s. 48 as 
the reoord of opinions as to the existence of 
such custom by persons likely to know of it. 

Mussammat Lali v, Murli Dhar, 3 A.L.J. 
415, PC. = 10 C.W.N. 730 = 8 Bora. L.R. 402 = 

3 O.L.J. 594= 1 M.L.T. 171 = 28 A. 488. [72., 

11 O.O. 102.] 

(372) — Adoption, faotum of — Question of fact 
to be determined according to the probabilities , 
Circumstances, evidence, etc ., adduced in the case 
— Practice—Each party causing his opponent 
to be summoned as a witness — Objectionable .— 
The main and the sole question in this case 
is one of fact, viz , whether M, an illiterate 
pardanashin lady, the widow of one D, deceas¬ 
ed, adopted with the permission or direction of 
her husband given shortly before his death, 
one G, the respondent as his son. Held , that 
having regard to all the facts,—contradictions 
between the principal witnesses on every point, J 
improbabilities of the respondent’s story, its 
inconsistency with the conduct of the parties 
and course of business carried on by the parties, 
suppression of important evidence, non ap¬ 
pearance of the respondent a 3 a witness to 
explain circumstances against him, nonproduc¬ 
tion of accounts relating to expenses incurred 
for adoption, etc., the respondent’s adoption 
was not proved. It would appear from the 
judgment of the High Court that in India it is 
one of the artifices of a weak and somewhat 
paltry kind of advocacy for each litigant to 
produce the opponent as a witness, and thus 


give the counsel for eaoh litigant the oppor¬ 
tunity of cross-examining his own client. It 
is a practice which their lordships cannot help 
thinking all judicial tribunals ought to set 
themselves to render as abortive as it is objec¬ 
tionable. It ought never to be permitted in 
result to embarrass judicial proceedings as it 
has done in this instance. KlSHORI DAL v, 
CHUNNI Lal, 3 M.L.T. 38. P.G. =9 C.L.J. 172 
= 13 C.W.N. 370= 11 Bom. L.R. 196 = 31 A. 
116 = 19 M L J. 186 = 1 Ind. Gai. 128. [R., 3 

I Ind. Cas. 45.] 

(373) —Evidence of a conflicting nature—lm 
portance of conduct — Adoption , Proof of —Where 
the evidence is conflicting as to the factum of 
an adoption, great importance attaches to the 
conduot of the parties betweeu the date of the 
alleged adoption and the adopter’s death. The 
faot that the adoptive father was entered in the 
school register against the boy’s name under 
the beading “ Parent or guardian,” and that, in 
a partition suit in the boy’s natural family, his 
rights were ignored, was taken into considera- 

j tion in proof of the adoption. SOONKORO 
I SAYAMMA V. SOONKORO ARJEE, 6 M.L.T. 

| 267< 

(374) —Construction of authority to adopt — 
Bmdhuvallus , Meaning of .— The authority to 
adopt given by the will of a Hiudu to his wife 
ran as follows :—“If my younger brother N 
has children, aod if he would give his second 
son among them in adoption, he should be 
taken. In the meanwhile, if another is adopt¬ 
ed, much trouble would occur. If a boy is 
available among relations, with .reference to 
whom trouble may not ensue, he may bo 
taken.” Tho construction of the above words 
was held to be that, if tho boy to be adopted is 
not the second son of the brother, the testator 
meant that he should be taken from a family 
of relations, who were not likely to give trouble 
to the widow, that the concluding sentence was 
intented as advico or reoommendaticn to the 
widow, and that the testator did not intend to 
make the adoption of a stranger dependent upon 
his brother's consent. The word “ Baudbuval- 
lus," in its popular signification applies as well 
to connections of the wife as oi the husband. 
Held there is nothrag in the will in question, 
which confines tho term to the testator’s own 
relations, excluding those of his wife. RADH 

Rukminamma v. Narasimha Row 17 

M L.J. 186 = 2 M.L.T. 340. 

(375) —Annmatipara— Mode of proof — Evi¬ 
dence Act (I of 1^72), s, 91—Where a boy was 
taken in adoption by a Hindu widow some 34 
years ago, in virtue of an anumatipatra from 
her husband and all parties by their acts and 
conduct recognised the validity of the adoption, 
and it was the case of no one that the power to 
adept was not strictly pursued ; Iltld , that, it 
was not necessary to prove the anumaiipatra in 
order to prove the adoption, and that, to facts 
like these s. 91 of the Evidence Aot bad no 
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application. Ganoda SUNDARI CHOWDHRANI 
V. Girish Chandra Roy. 4 Ind. Cas. 400. (U 
C. 486, P.C., 14 I.A. 71, D .) 

(376) — Evidence — Medical certificate — Proof 
—Adoption of son after death of natural father 
and succession to inheritance—Whether son 
loses inheritance—Determination of case accord¬ 
ing to allegation and proof. —A certificate of a 
Cavil Surgeon, which was not deposed to by 
that offioer, should not be admitted in evidence. 

(9 W.R. Cr. 23, F .1 The determination in a 
case should be founded upon a case either to be 
found in the pleadings or involved in or oonsis- 
tent with the case thereby made, fll M.I.A. 7, 

2 Ind. Jur. N.S., 87. 6 W.R. P.C., 57, Rel. 
oh.) Where a son has been adopted after the 
death of his natural father, and has succeeded to 
the inheritance, he does uot, by subsequent 
adoption into another family, lose the inherit¬ 
ance so as to relegate it tc the widow or other 
heirs of his natural father. RAMPEAR Rai v. 
BHOGIA, 8 Ind. Cas. 713. (1 C.L.J. 388, R.) 

(377) — Hindu Daw -Fact of adovtion admitted 
— Validity impugned—Durden of proof — Ques¬ 
tion as to custom or usage not raised in plead¬ 
ings-^ Principles cf Hindu Law to be referred 
to — Son of a Drahmo adopted by Hindu 
widow. —It is for the party, who admits the fact 
of adoption but challenges its validity alone on 
the ground of incapacity on the part of the boy 
taken in adoption to establish the alleged in¬ 
capacity. The adoption must be determined 
by reference to the principles of Hindu Law— 
No question as to custom or usage being raised 
in the pleadings. A Hindu, who has abandon- 1 
ed certain of the more important Hindu tenets 
and practices, can, if so desired at any moment, 
revert to Hinduism by undergoing the necessary 
expiatory ceremonies. When this is the case, 
an infant son of hi* can be received into 
Hinduism according to the rites of that reli¬ 
gion, if his father, who is bis legal guardian, in 
the exercise of his discretion, consents to, and 
approves of, that step. A Hindu becoming a 
Brabmo can validly give his son, born while a 
Brahmo, in adoption to a Hindu. So, the 
adoption by an orthodox Hindu of the son of 
a Brahmo is, in the absence of proof of special 
custom, valid. KUSUM KUMARI ROY v. 1 

Satya Ranjan Das, 30 C. 999 = 7 C.W.N. i 
781, (25 B. 551, F.) ' 

(378) — Defendant completely acquiesced by 
active conduct in plaintiff's adoption — Defend¬ 
ant estopped from disputing adoption — Adoption 
of married Brahmin adult .—The defendant who 
took an active part in the adoption of the 
plaintiff by the defendant’s hrother, and by 
many acts signified his complete acquiescence in 
the adoption, and concurred in the performance, 
by the plaintiff of the funeral ceremonies of 
his adopting father was held to be estopped 
from disputing the validity of the adoption. 
Qucere —Whether a Brahmin adult whose 
“ Upanayana ” and marriage ceremonies have 

1 ready been performed in the family of his , 
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natural father, oan be adopted into another 
family according to Hindu Law. SaDASHIV 
v. HARI, 11 B.H.C. 190. [R. t 10 B. 80, II B.* 
381, 23 B. 327, 24 B. 473, A.W.N. 1907, 121 = 
29 A, 495 = 4 A.L.J. 407.] 

(379) — Dismissal of suit on ground of limita¬ 
tion — Reversal 6 / decision by lower appellate 
Court—Appeal on the merits , whether maintain¬ 
able — Plaintiff's status as adopted son found in 
a previous suit not inter panes — Evidentiary 
value of finding. —This was a suit to set aside 
certain sales made by the plaintiff’s adoptive 
mother during the plaintifi’s minority, on the 
ground that there was no valid legal necessity 
for making such sales. Defendant, denying 
the adoption of the plaintiff, stated that the 
sales were made for the plaintiff’s maintenance. 
The suit was dismissed by the first Court on 
the ground of limitation on which point the 
lower appellate Court reversed the decision, 
finding that the plaintiff had sued in time. On 
seoond appeal, defendant-appellant claimed the 
right to an appeal on the merits, as the 
appellate Court only had recorded a decision 
upon them but it was held that, under Act 
VIIr of 1859, the decision of that Court was 
that of an appellate Court, from which only a 
special apDeal could be preferred to the higher 
Court. Further, as to the point of limitation, 
there was direct evidence on the disputed ques¬ 
tion of plaintiff's birth confirmed by former liti¬ 
gation, With regard to the question relating 
the adoption it appeared that, in a previous bona 
fide litigation, the status of the plaintiff as an 
adopted son was in issue and the question was 
finally disposed of in his favour on special 
appeal, and this was taken to be good evidence 
of the adoption in this ease in the absence of 
better evidence on the side of the defendant, 
REETARAM v. -JUGGOBUNDOO BOSE, 2 W.R, 

167. 

(380) — Disputed afier twenty seven years — 
Acquiescence . — A Hindu testator oy his will gave 
authority to his widow, with the consent of his 
mother to adopt a son ; in pursuance of which 
a son was adopted, and the other provisions of 
the will acquiesced id by the family for twenty- 
seveu years, when a suit was brought by one of 
the testator’s heirs claiming the estate then iu 
possession of the adopted son, on the ground 
that the adoption was invalid. Held , (revers¬ 
ing the decree of the High Court at Calcutta), 
that, althoueb the defendant was bound to 
prove his title as adopted son, as a fact, yet 
from the long period during which be had been 
received as adopted son, every allowance for 
the absence of evidence to prove such fact was 
to he favourably entertained, and that the case 
was analogous to that in which the legitimacy 
of a person in possession had been acquiesced 
in for a considerable time, and afterwards 
impeached by a party, who had a right to 
question the legitimacy, where the defendant 
in order to defend his status, is allowed to 
invoke against the claimant every presumption 
which arises from long recognition of his 
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-2.—Adoption— continued . 

legitimacy by members of his adoption, arising 
from the possibility of the loss of his rights in 
his own family by being adopted in another 
family. RAJENDRA NATH HALDAR v. JAGBN- 
DRA NATH BANERJEE, 15 W,R. 41, P.C = 7 B. 
li.R. 216-14 M.I.A. 67. 

(381) —Deed of gift by Hindu v)idow — 
Evidence. — Plaintiffs as next heirs of J, after 
his widow, sued the prinoipal defendants R 
and another who were in possession of the 
property under a deed of gift executed in their 
favour by the widow. The reoital in the deed of 
gift was that J having had no issue, took the 
two prinoipal defendants (when they were boys) 
into his house with the intention of making 
them bis heirs, and had also intimated it to 
her. Held on the evidence that the alleged 
deed was fabricated by the two prinoipal 
defendants as it was not signed by the widow 
(who was able to write and iu the habit of 
signing her own namo for hers 9 lf) ; that the 
evidence in support of the deed was unreliable ; 
and that the plaintiffs were entitled to posses¬ 
sion of the property. BHYA RAM SINGH v. 

Agur Singh, 1 Agra 200. 

(382) —Adoption — Daughter's son—Family 

custom--Estoppel-One revt rsioner does not claim 
though another — Misjoinder—Code of Civil 
Procedure (Act XIV of 1882), s. 578 —Question 
dependent on evidence , raised after the evidence , 
not enter tainable.— The general rule of Hindu 
Liaw is that a daughter’s son cannot be adopted, 
but it may bo varied by family custom. A ques¬ 
tion, the solution of which is dependent upon 
evidence, cannot be entertained at a stage when 
the evidenoe was closed and nothing but the 
argument remained. A document, which is a 
deed of transfer, by certain ladies in possession, 
as Hindu widows, of the estate of the last 
male owner, and which purports to bind the 
ladies alone, although assented to by the 
plaintiff’s father, creates no estoppel against 
the plaintiffs, as the latter claim title through 
the last male owner and not through their 
father. 8. 578 of the Civ. Pro. Code has 

the effect of preventing the misjoinder of 
causes of action from being made a ground of 
appeal and being dealt with on appeal. RUP 

Narain v. Mussamat Gopali Devi, 6 A.L. 
J. 567, P C. = 10 C L J. 58 = 13 C.W.N. 920 = 5 
M.L.T. 423 = 11 Bom. L R. 833 = 36 C 780 = 3 
Ind. Cas. 382 = 93 P.R. 1909 = 68 P.LR, 1910 
= 146 P W R. 1909 = 36 I A 103 = 19 ML.J. 
548. f II. t 12 Bora. L.R. 53 ; F , 7 M.L.T. 364 
6 Ind. Cas. 248, /)., 6 Iud. Cas. 15.] 

1383 )—Mitak'hira — Step-ynother's brother's 
grand-daughter's son — Whether can oe adopted. 

Under the Hindu Law, the adoption of a 
step-mother’a brother’s grand-daughter’s son is 
valid. RaghuJIAR DaYAL v. RANI KUNVAR, 
14 Ind. Gas. 48. 

(384)— Invalid adoption — Adoptee's rights in 
natural family — Not destroyed per se— 'lest 
—Estoppel—Giving away in adoption — Coni- 
petency of none but parents,—An invalid 

C. IV—72 


Hindu Law^cout^nuedJ^ A R, *. A. LL fl 

-2.—Adoption—<$niuLu Court, 

adoption does n 

rights in his natural family. - H-MJHJL 12 - 

B.H.C. 364, R .) The test is whether, in 
consequence of the adoption, the position of 
the members of the natural family has in any 
way been changed to their disadvantage, so as 
to render it inequitable to restore the adoptee 
to his place in the natural family. (7 M.H.C. 

250, 18 M. 145, R.) An orphan cannot be 
given away in adoption either by himself or by 
any one else. (3 M.H.C- 129, 6 B.H.C, O.C. 

83, 10 B.H.C. 268, 7 B.H.C. App. XXXIII 
and XXXV, 7 M. 548, R ) No one but the 
patents of the child can give him away in 
adoption. VaITHILINGA MUDALI v. MURU- 
GIAN MUDALI, 23 M.L.J. 189. 

| (385) — Adoption — Virudha Sambandba— 

Rule applies to specific instances. — Under Hindu 
Law, the rule that no one can be adopted whose 
mother the adopter could not have legally 
married, extends only to the daughter’s 9on, 
the sister’s son and the mother’s sister’s son. 
YAMNAVA V. LAXUMAN, 14 Bom. L,R. 543, 

(10 Bom. L.R. 948, 32 B. 619, F.) 

See BOM. ACT II OF 1863, s. 6, ol. (2), 2 B. 

529. 

Suit for declaration that adoption is invalid 
—Property affected more than Rs. 5,000— 
Jurisdiction—Conversion from Hindu Law to 
Mahomedauism—Presumption as to custom of 
adoption in Mahomedan Law — See BOM. ACT 
XIV OF 1869, s. 24, 13 Bom. L.R. 251. 

See U.P. ACT I OF 1869, a. 13 (1), 16 G. 
556=16 I. A. 53, P.C. 

Status of adopted son — See U.P. ACT II OF 
1901, s. 22, 8 Iud. Cas. 228. 

Adoptee a married man at the time of adop¬ 
tion— Mixed question of law and fact—Objec¬ 
tion not entertainable for the first time in 
second appeal— See APPELLATE COURT— 

Objections first taken in appeal, i N. 

L.R. 1. 

See Burden of proof—General, 7 M. 

L.T. 57=14 C.W.N. 235= 11 C.L.J. 172 = 12 
Bom. L.R. 244 = 32 A. 140 = 20 M.L.J. 182 = 5 
Ind . Cas 549, P.C. 

Disputed adoption — Compromise of claim— 
Consideration — Burden of proof — See BURDEN 

of proof—Hindu Law, 6 M. 254. 

See Certificate of administration— 
General, a.W.N. 190a, 62. 

See Certificate of administration— 
Miscellaneous, *0 B. 548. 

Grant of certificate to collect debts opposed by 
alleged adopted son—Refusal by Judge to inves¬ 
tigate title— s?e Certificate to collect 
DEBTS, 6 C. 303 = 7 C.L.R. 475. 

Mitakshara law — Right of adopted son’s son 
to share in family property along with natural 
son of adopter—Extent ol bis share— See ClV. 

PRO. Code, 1908, O. XXIII, r. 3, 1 C.L.J. 388. 
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Hindu Law —oontinued. 

- 2.—Adoption — continued . 

Right of adopted son in the 8ialkot District 
among Ohima Jats to succeed collaterally to 
adoptive lathers relatives — Set CUSTOMS 
PUNJAB -ALIENATION, 4 P.R. 1906 = 55 P. 
L R. 1906. 

See Customs—Punjab— Inheritance, 

147 P.R. 1889. 

See Declaratory Decree, suit for— 
General, i o.c. Sup. Voi. 5 . 

See Declaratory Decere, Suit for— 

ADOPTION, 7 M. 401. 

Adoption, invalid—Possession under—Status 
not altered by —See Estoppel—General, 
21 M.L.J. 500 = 10 Ind. Caa. 194. 

See Estoppel—Estoppel by conduct, 

18 M, 145 = 5 M.L.J 44, 3 Agra 103-A., 19 B. 
374, A.W.N. 1882, 97, 15 M. 486 = 2 M.L.J. 
114, 7 M. 3, F.B. 

See Estoppel—Estofpel by judgment, 
6 M. 43 . 

Fact evidencing admission neither conclusive 
proof, nor constitutes estoppel — Sec EVIDENCE 
ACT, 1872, ss. 31. 115, 14 B. 312. 

Deoree against mother representing estate, 
adopted son being alive -Decree in valid — No 
further Declaratory suit—See P^XECUTION OF 

Decree—Execution by and against re¬ 
presentatives, 11 M. 40R. 

See Factum Valet, 21 a. 460, P.C. = 3 
C.W.N. 427 = 26 I. A. 113 = 22 M. 398 = 9 M L J. 

67. 

Widow appointed by District Judge, guardian 
of minor adopted son—Right of widow to bring 
suit to set aside adoption — See Guardian AND 
WARDS act, 1890, S3. 47, 48, 30 C. 613 = 7 C. 
W.N. 419. 

Hindu Law—Wiaow—adoption subsequent 
to alienation — Right of adopted son to question 
alienation — See HINDU Law — ALIENATION 
26 M. 143= 12 M.L.J. 197. 

Conveyance to sonless Hindu—Subsequent 
birth or adoption of son—Effect on conveyance 

—See Hindu Law—alienation, 5 B. 630. 

Adoption by dancing woman — See HINDU 
Law—Custom, 19 M. 127. 

Family not subject to Hindu Law—Succes¬ 
sion by adoption — Point for inquiry —See 

Hindu Law—Custom, h c. 463, P.C. = i2 

I. A. 72. 

Dancing woman, adoption of daughter for 
illegal purpose, invalidity of—See HINDU Law 
—CUSTOM, 21 M. 229. 

Adoption bv danciug girfg^ recognisable bv 
Courts— See HINDU Law—CUSTOM, 12 M. 
214. 

Custom—K *d wa Kunbi caste — Whd^w’s 
adoption prohibited —- See HINDU LAW — 
Custom, 16 B. 470. 

Gift to adopted son by Hindu widow—Adop¬ 
tion held invalid—Validity of gift—See HINDU 
LAW—GIFT, 11 M.L.J. 27. 


Hindu Law —continued. 

-2.—Adoption — continued , 

Adoption by widow—Gift of husband’s pro¬ 
perty to adopted son— Persona designata — 
Appointment of heir by widow—Validity —See 
Hindu Law—Gift, 2 M.L.J. 240. 

Suit by donee of property by sonless Hindu— 
Question whether document under which donee 
claimed was deed of gift or will—Adoption of 
son by donor pendente life —Whether adopted 
son to be added as party—Effect of non-joinder 
—Motive of adopter immaterial— See HINDU 

Law—Gift, 5 B. 630. 

Guardianship of Hindu boy after adoption— 

See Hindu Law—Guardianship, 3 B. l. 

Adoption, junior co-wife having taken part in 
adoption, right of, to suooeed to adopted son in 
preference to other co-wives — See HINDU 

Law—inheritance, 23 M. l, P.C. = 26 I.A. 

156. 

Adoption by a zemindar in conjunction with 
junior wife, — Succession to adopted son— See 

Hindu Law- inheritance, is M. 277 = 5 M. 
L. J. 121. 

Sea Hindu Law—Inheritance, 9 W.R. 
463, 20 P.R. 1897, 6 C. 289 = 7 C L.R. 478, 

1 A. 255, F.B., 17 B. 100. 

Right in property of granfather in case of 
adoption of father — See HINDU LAW—JOINT 
FAMILY, 24 P.LR. 1911 = 9 lad. Cas. 541. 

Share of adopted son on partition—Sudra 
i family — Dattaka Chandrika , e. 5. paras 24. 25, 
29— See HINDU LAW—JOINT FAMILY, 14 C.L. 
J. 183. 

See Hindu Law—Partition, 7 M 253. 

Suit by reversioner for possession after 
widow's death—Adoption in issue—Limitation 

— Limitation Act (XV of 1877). arts. 118 and 141 

— See HINDU LaW —REVERSIONERS, 9 C.W. 
N. 222. 

Hindu Law—Suit by reversioner to set aside 
adoption — Subsequent suit by another rever¬ 
sioner of same degree to set aside eame adop¬ 
tion— No bar of adjudication-See HINDU LAW 

—Reversioners, 13 M.l.j. 359. 

By widow of deceased husband s sister s son 
—Validity of such adoption — See HINDU LAW 

—reversioners, 2 C L.Jdi6. 

Adoption by widow — Suit by presumptive 
reversioners to declare adoption invalid How 
far decree binding on other reversioners — See 

Hindu Law—Reversioners, i M.L.T. 1S3 
= 16 M.L.J. 307, F.B. = 29 M. 390. 

By widow to deceased husband —Stipulation 
in deed of adoption that she should be mana¬ 
ger during her life-time, effect of See HINDU 
LAW—WIDOW, 13 A. 391 = A.W.N. 1881, 144. 

Alienation by widow—Adopted sojp bow far 
bound by prior alienation — Sec HINDU LAW 

— WIDOW. 13 Bom. L.R. 910. 
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—2.—Adoption— continued. 

Widow and adopted son, agreement between 
— Deoree against her, bow for binding on adopt¬ 
ed son’s widow— See HINDU Law—WIDOW, 

7 C.W.N. 678. 

See HINDU LAW—WIDOW, 2 O.P.L.R. 236, 

19 B.36. 

Evidenoe of—Dispute after 27 years—Acquies¬ 
cence—See Hindu Law—Wild, 7 B.L.R. 216 
P.C. = 15 W R. 41= 14 M.I.4. 67. 

Hindu Law— Will— Bequest in favour of 
testator’s adopted son — Validity of adoption 
not condition precedent to bequest taking effect 

— See Hindu Law—Will, 24 M. 214 = 27 I. 

A. 162, P.C. 

Will bequeathing property to wife—Subse¬ 
quent adoption of son — Implied revocation— 

See Hindu Law—Will, 3 M.L.J. m. 

Directed by will — Bequest to boy named for 
adoption—Conditional gift on adoption — Adop¬ 
tion, condition a precedent for boy taking under 
will— See HINDU Law—WILL, 20 B. 718. 

Right of adopted grandsons to share with 
other grandsons in the estate cf grandfather— 
Adopted sou and appointee under a power, 
analogy between— See HINDU LAW—WILL, 

29 M. 363 = 15 M.L.J. 299. „ 

Will—Authority to widow to adopt —Adop¬ 
tion by testator — Subsequent will not referring 
to earlier—Second will proved but not first will 
— Adoption by widow under authority from first 
will — Whether authority to widow to adopt 
affected by adoption by testator himself— See 

Hindu Law—Will, 11 M.L.T. 307 = M.W.N. 
1912, 519. 

Direction in will for adoption by testator’s 
widowed daughter-in-law — Adoption so made 
resulting as adoption to the testator’s deceased 
son—Nephew’s son appointed by will to be 
taken in adoption— Bequest to nephew’s son 
under will — Adoption whether condition pre¬ 
cedent to his claiming uuder will— See HINDU 

Law—Will, 12 B. 185 . 

Direction by testator for adoption of a boy 
by his widow—Gift over to the boy as adopted 
son after death of the widow—Provision for the 
legatee’s maintenance — 'Failure to adopt, effect 

of—See Hindu Law—Will, 16 M. 355. 

Double adoption—Gift to eons by implication 
aa devisees—Intention — Persona desiguata— 

See Hindu Law, Will, 2 lnd. Jur. N. 8. 18. 

See Hindu Law—Will, 3 B L.R O C, 85, 
28 C. 499, 20 M. 167=6 M.L.J. 218, 2 lnd. 
Jur. N.S. 24, 12 B. 202, Note. ! 

See Interest —spkcial Cases, 3 G.L.J. 
502= 10 C.W.N. 695 = 33 C. 957. 

Jains—Authority of widow to adopt—Adop 
fcion of married man — See JAINS, A.W.N. 1907, 
121= 4 A.L J. 407 = 29 A. 495. 

Application of Hindu Law to Jaius—Effect 
of custom— See Jains, 14 C.W.N. 545, P.O.= 

7 A.L.J 349=12 Bom. L. R. 402 = 11 O.LJ. 
454 = 6 lad. Cas. 272. 


Hindu Law— continued, 

-2. — Adopti on — concluded . 

See Lambardab, 2 P.R. 1983, Rev. 

See Limitation act, 1908, arts. 119, 144, 

24 A. 195 = A.W.N. 1902, 10. 

See Limitation act, 1909, arts. 140, 141, 
144, 19 B. 809. 

Gift by widow of portion of property inherit¬ 
ed from husband—Subsequent adoption—Suit 
by adopted sod—S ee LIMITATION ACT, 1908, 
art. 141, 4 A.L.J. 354 = A.W.N. 1907, 148. 

Adverse possession against Hindu widow for 
statutory period, effect of, on title of subse¬ 
quently adopted sou—Limitation — See LIMI¬ 
TATION ACT, 1908, art. 144, 13 B. 276. 

i 

Law applicable to self-acquisitions of Nam- 
budris — See MALABAR LAW—JOINT FAMILY, 
6 lnd. Cas. 583 = 8 M.L T. 93 = 20 M.L.J. 938. 

Hindu widow—Suit by adopted son for pos- 
i session and profits—Amounts to be set off—See 

Mesne profits—Mode of assessment, 

25 A. 266 = A.W.N. 1903, 34. 

S*e Mortgage-Conditional sale, a.W. 
N. 1881, 72. 

Suit by Hindu widow—Addition of after- 
adopted son as co-plaintiff — See PARTIES TO 
SUITS —ADDING PARTIES TO SUITS, 1 M.H. 
C. 197. 

Suit by widow and alleged adopted son in 
alternative—Defendant not bound to dispute 
validity of adoption set up—Effect of decision 
in favour of alleged adopted son—Res judicata 
— See RES JUDICATA—MATTERS IN ISSUE, 13 
M.L.J. 359. 

Power to adopt — Declaration, suit for, that 
power is invalid — Maintainability — See SPECI¬ 
FIC RELIEF ACT, 1877, a. 42, 4 C L.R. 270. 

Adoption suit to set aside—Suit by distant 
reversioner—Pleadings— See SPECIFIC RELIEF 
ACT, 1877, e. 42, 1! O.L.R. 198. 

Sait for declaration that defendant is not 
adopted son — Who can bring suit— See SPECI¬ 
FIC Relief ACT, 1977, s. 42, 20 B. 202. 

Usufructuary mortgage — Suit on mortgage 
by adopted son of mortgagee — Succession certifi¬ 
cate, whether necessary — See SUCCESSION 
CERTIFICATE ACT, 1889, 9. 4, 24 M. 22. 

Suit by adopted son against adoptive father 
for declaration of adoption—Value of whole 
property determines jurisdiction — See VALUA¬ 
TION OF SUITS. 3 M.L.J. 46. 

Suit to set aside-—Valuation—Jurisdiction— 
See Valuation of suits, 6 lnd. Cas. 636 = 
14 C.W.N. 929. 

Gift to adopted son if valid—Person not in 
being— See WILL—CONSTRUCTION, 8 C.W.N. 
266. 

See — WILL, CONSTRUCTION, 6 B.L.R. 623. 

Authority to adopt contained in an unprobafc- 
ed earlier will — Subsequ°nt will admitted to 
probate, not containing any power to t adopt— 
Validity of adoption —See WILL—REVOCA¬ 
TION, 6 M.L.T. 116. 
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Hindu Law — continued. 

-3.—Alienation. 

See Hindu Law—Debts. 

See Hindu Law—Gift. 

See Hindu Law — Joint Family. 

See Hindu Law—reversioners. 

See Hindu Law—Widow. 

(i) — Hindu Law—Restraint upon alienation. 
—A Hindu executed a deed of gift in favour of 
bis daughter G, as follows : — 51 Now in order 
to make provision for the maintenance of you 
and your sons, making a gift of mv house to 
you, I execute this deed of gift. From this 
day, after becoming the rightful owner of the 

said property.I give the said property 

for the living of you and your sons, sods* sons 
and so in succession no one amongst you, at 
all, at any time, in any manner whatever, shall 
be able to make a gift or sale thereof, or in any 
way squander it. Should any one of you do so, 
it will be inadmissible, for which purpose you 
and your sons, sons’ sons and so on, will dwell 
and enjov, and possess the same without ob¬ 
struction.” Held that the restraint on aliena¬ 
tion, being one unknown to Hindu Law and 
inconsistent with, and repugnant to, the estates 
given by the testator to his daughter and her 
children, was void and that the Hindu Law 
doe3 not recognize any absolutely inalienable 
estate. Nitai Charan Pyne v. 8. M. GANG* 
DASI, 4 B L.R. O C. 265, Note. [ft., 4 B.L.R. 
O. G. 231] 


(21 Impartible raj — Grant in perpetuity .— 
The owner of an impartible raj is not prevented 
from making grants of the land in perpetuity, 

Narain Khootia v. Lokenath Khootia* 
7 C. 461 = 9 C L.R. 243 [ft , 10 A. 272 = 15 
I.A. 51, P.C.] 


(3) Impartible estate — Alienability—Family 
custom The impartiality of a raj does not, as 
a matter of law, make it inalienable ; the 
power of alienation rests upon the geueral law, 
and inalienability, if it exists, must depend 
upon farnilv custom of which strict proof must 
be given. Therefore, the owner of an imparti¬ 
ble estate is not, on account of the impartibi- j 
lity, restricted to making grants muring only 
for his life. R»j\h UDAYA ADTTYA DEB v. ; 
JADABLAB Aditya, 8 I.A. 248, P.C =8 C 199 


= * Sar. 290. (On appeal from 5 C. 113., 
(5 M.I. A. 82. R ) [F., 13 M. 197; R., 11 C. 463, 
P.C., 10 A. 27-2. P.C. 2 O.P.L.R. 141, 19 M. 
li.J. 567 ; D., 5 A. 542, Rel. cn, 13 C.W N. 1013 
= 11 Bom. L R. 901 = 36 0.943 = 6 M.Tj.T. 68 
= 6 A.L..J. 847.] 


I 


(4) Mitnkshara — Impartible estate — Rirjht 
of son by birth does not exist — Alienation by 
father binding on son — G us tom — Rurdeyi of 
proof. The property in the paternal or ances¬ 
tral estate acquired by birth under the Mitak- 
shara law is so connected with the right to 
partition that it does not exist where there is 
no right to it. Aocordiugly, where the Mitak- 
shara law prevails and there is a custom of 
impartibility and succession according to pri¬ 
mogeniture, the eldest son does not become a 


Hindu Law —continued. 

-3.—Alienation— continued, 

oo-ebarer with his father, and any alienation 
of the property made by the latter will be 
binding on the former, iD the absence of a 
custom to the contrary. [F., 20 M. 167 ; On 
appeal, 22 M. 383, P.C. = 26 I.A. S3, 11 Bom. 

L. R. 901. P.C. ; Commented on, 27 M. 435 ; 

Diss. cC Expl ., 18 M. 287; Diss. & F., 13 

M. 197 ; R., 16 M. 11, 17 M. 316, 17 M. 362, 
21 M. 18, 22 M 110, 22 M. 538. 24 M. 147, 
PC. = 27 I.A. 151,27 M. 131, P.C, =6 Bom. 
L.R. 7 = 8 C.W.N. J 86, 31 C. Ill, .30 M. 
454, 29 M. 484 = 16 M.L.J. 499=1 M.L.T. 
287, 19 M.L.J. 401, 32 M. 428, 29 B. 51 = 6 
Bom. L.R 268. 29 M. 453=16 M.L.J. 339 = 1 

I M.L.T. 272, 18 P R. 1908=156 P,L.R. 1908 = 
j 19 P.W.R. 1908. F.B.; Z) , 31 C. 224, 35 C. 823 
I =8 C.L.J. 124 = 12 C.W.N. 958.] But it may be 
proved that such an estate is inalienable accord¬ 
ing to custom or from the very nature of the 
tenure ; and then, the burden of proof is on the 
i person asserting inalienability. SARTAJ KUARI 
v. DEORAJ KUARI. 10 A, 272, P.C. =13 I.A. 
51=3 Sar. 139. [ft., 18 M. 287, 20 A. 537, 

1 C.L J. 557, 30 M. 255 = 17 M.L.J. 367 = 2 
( M.L.T. 167, 13 C.W.N. 1013 = 6 M.L.T. 68.] 

(5) — Impartible Zamxndari — Alienability 
— Family custom — Improvident lease .—The 
owner of an estate which descends as an impar¬ 
tible inheritance, is not, by reason of its 
impartibilitv, restricted to making grants or 
sifts enuring only for his own life, and the 
question of inalienability is one depending on 
family custom, which will require to be proved. 

A lease granted by the holder of an impartible 
estate, however improvident, oannot be ques¬ 
tioned after his death by his successor, unless 
the latter can show that the estate is inalienable 
according to custom, for purposes other than 
those warranted by the Mitaksbara law. 
BERESFORD v. RAMASUBBA. 13 M. 197. (10 

A. 272. Disc. & F) [ft., 16 M. 11,20 M. 
167. 22 M. 383, P.C , 27 M. 131, P.C. =6 Bom. 

L R 7 = 8 C.W.N. 186 = 31 I. A. 1, 29 M. 453 = 

16 M.L.J. 339 = 1 M.L.T. 272.] 

(6) — Conditions restraining rights — Condi¬ 
tions repugnant to legal iiicidents of estate — 
Validity. — Although the parties to the division 
of family property may, by mutual contract, 
impose on themselves an obligation restrictive 
of their proprietary rights, they cannot by a 
collateral agreement, annex hereditarily, to 
each separate absolute estate acquired by the 
division, a condition incompatible with the 
beneficial rights inoideut thereto. It is a sound 
prinoiple and one of general application that 
an estate cannot be mide subject to a condition 
wbich is repugnant to any of its ordinary legal 
incidents; and there is nothing in Hindu law 
which would permit of a depcarture from that 
principle. VENKATA RAM ANNA v. BR.aMMANNA 

8ASTRUDU, 4 M.H.C. 345. [Appr 4 M. 200 ; 

ft , 7 M. 315 ] 

(7) — Construction of an ikrarnamah— Res¬ 
triction of the power of alienation. —Construc¬ 
tion of an ikrarnamah , or deed of agreement 
and partition, of an ancestral estate, among 
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-8.—Alienation— continued. 

several brothers ; held , that the terms of the 
deed were not restrictive upon the power of 
each brother, to alienate his separate share. 
A., one of the brothers, had his share registered 
on the Collector’s books as owner, and by deed 
of sale conveyed such share to hi3 daughter, 
who was also bis heic. The Collector, upon the 
objection of one of A’s brothers (who denied A’s 
right to alienate, on the ground that it was 
ancestral property), refused to register the 
daughter’s name as proprietor. Held , that the 
Collector was bound, by Ben. Reg. VIII of 
1800, s. 21, to register her name as purchaser 
but that such mutation of name was to be 
without prejudice to the question of the right 
of succession. RANEE COWULBAS KOONWUR 

v. Baboo Loll Bahadoor Singh, 9 M.I.A. 
39 = 1 Sar. 831. 

(8) — Joint family — Separate acquisition — 
Onus of proof. — Mitakshara — Alienation — 
Sons. —Where a Hindu family is admittedly 
joint, a person claiming a particular property 
as separate should prove his allegation. Pro¬ 
perty cannot be alienated under the Mitakshara 
Law by the sons without the father’s consent. 
SHEO RUTTUN KOONWAR v. Gour Beiiaree 
BHUKUT, 7 W.R. 449. 

(9) — Hindu law — Mitakshara- Will — A liena - 
Lion — Nephew .—Even in those parts of India 
which are governed by the Mitakshara, a Hindu 
without male descendants may dispose by will 
of the separate and self-acquired property, 
whether moveable or immoveable, and the testa¬ 
mentary power may be exeroised at least within 
the limits which the law prescribes to alienation 
by gift inter vivos. —A nephew is not competent 
under Hindu law, to challenge any alienation 
of ancestral property directly or indirectly 
made by his uncle. ADJOODHIA GlR v. KA- 
SHEE GlR, 4 N.W.P 31. 

(10) — Mitakshara law — Alienation of ances¬ 
tral property — Consent of son—Right of grand¬ 
son .— Under the Mitakshara, a grandson cannot 
question an alienation made by his grandfather 
with the consent of his father. BURAIK CHUT- 
TUR SINGH v. GREEDHAREE BlNGH, 9 W.R. 
337. 

(11) —Hindu law — Alienation by grandfather 

— Grandson born subsequently , whether can 
question alienation. — A grandROu who was 
neither born nor begotten when his grandfather 
confessed judgment, by which his property 
parsed to a third person, cannot contest the 
alienation or confession afterwards. JadO 
SINGH v. MUSSUMAT RANEE, 3 N.W.P 113. 
(3 Agra 432 , F.) [F,, 3 C.P.L.R. 141;*.,9 C. 

L.J. 485 = 1 Ind. Cas. 213.] 

(12) —Krittima adopted son — Alienation by 
father of self-acquired property—Right of such 
son to object. —The relations established by the 
krittima form of adoption being confined to 
the contracting parties, and not extending 
beyond them on either side, the sons of a man 
who bad been adopted iu that form could not 
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set aside alienations of self-acquired property 
which were proved to have baen made for 
legitimate purposes by the person who bad 
adopted him, ” BABOO JUSWANT SINGH v. 
DOOLEE CHAND, 25 W.R. 235. 

(13) — Self-acquired immoveable property — 

Right of alienation — Mitakshara school .—A 
member of an undivided Hindu family governed 
by the Mitakshara law can alienate bis self- 
acquired immoveable property at his pleasure. 
BALWANT BlNGH v. RANI KlSHORI, 20 A. 
267, P-C. = 25 I.A. 54 = 2 C.W N. 273 = 7 Sar. 
279. (1 A. 394. 6 W.R. 71, 10 BLR. 183, 

Appr.) [Cons., 22 M. 398, P.C. =9 M.L.J. 67 
= 21 A. 460 ; ft., 16 M L.J. 491 = 150 P.R. 
1907,30 A. 197 = A.W.N. 1098, 79 = 5 A.L.J, 
200, 5 M.L.T. 67 = 32 M. 377, 31 C. 111.] 

(14) — Hindu Law — Mitakshara — Father's 
powers of disposal of property—Distinction be¬ 
tween self-acquired and ancestral property .— 
There is a distinction between ancestral and 
self-acquired property under the Mitakshara 
law with regard to the right of a father to 
dispose of it. The fact of beiDg an out caste 
would not prevent him from exercising his 
rights over the property to the same extent as 
he otherwise might have done AJOODHYA 
PERSHAD SINGH v. RAMSURN, 6 W.R. 77. 

(15) — Custom—Appointment of son-in-law as 
son — Right of such son-m-law. —Suit to reoover 
a share of the property of fcho plaintiff's maternal 
grand-father. The faots were as follows: — 
Plaintiffs mother and first defendant’s mother 
were sisters, daughters of the original owner, 
who, having no male issue, eeleoted, in pur¬ 
suance of a special custom, the first defendant's 
father as a son-in-law who should take the 
property as ii a son. On the death of the 
owner, the first defendant’s father entered into 
possession of the property and, afterwards, 
during the minority of his son (first defendant) 
associated with himself the plaintifi, on promise 
of a share. In accordance with this agreement, 
the plaintifi joined the first defendant’s family 
and continued for many years aiding in the 
management and improvement of the property, 
until, a shorl time before the present suit was 
brought, the firBt defendant turned the plaintiff 
out of doors and refused to give him the 
promised share. Held,iha.t the first defendant’s 
lather was what was called in English law, a 
purchaser, and had all the powers of disposition 
existent over self-acquired property. There was 
also a complete adoption or ratification of the 
father’s contract by first defendant and he 
ought to have held to it. l J er Innes , J. — The 
right of the first defendant’s father to dispose 
of property self-acquirecl would have depended 
upon whether the first defendant was or was 
not in being at the date of the acquisition. 
CHALLA PAPI REDDI v. CHALLA KOTI REDDI, 

7 M.H.C. 25. [Appr,, 12 M. 442 ; Cons.. 4 M. 

272; ft., 15 M.L.J. 494 = 35 C. 368 = 7 O.L.J. 
359, 1 A. 413,] 
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(16) —Mortgage of joint family property — 
Right of partition by sons. —Where ancestral 
property having been mortgaged by the father 
is sold in execution of decree, and the sons, 
members of a joint family, sue for determina¬ 
tion of right and partition, held that the 
mortgagee cannot stand in a better position 
than the father against whom the sons have a 
right to require partition, so far as the property 
is ancestral. LOCHUN SINGH v. NEMDHAREE 

Singh, 20 W R. 170. 

(IV) — Widow's right to maintenance—Ratio it 
must bear to family property .—That a Hindu 
widow had a son, who died after his father, is 
no reason for reducing the maintenance she 
would be reasonably entitled to, if she had been 
a childless widow. Tbe amount of a widow’s 
maintenance must be fixed with reference to 
the amount of the familv property or income, 
snd upon equitable considerations based upon 
the circumstances of ea 'b individual case. 

Narhar Singh v. Dirgnath Kuar, 2 A, 407. 
[R., 12 A. 558, 24 B. 386, 1 N.L.R, 33.] 

(18) —Hindu Laic—Alienation — Son born 

after alienation—Right of such son to question 
alienation .—An alienation of property made by 
a Hindu who at the time of such alienation 
had no isrue living, oannot be contested by a 
son subsequently born or begotten. MADHO 
SINGH v. HURMUT ALLY, 3 Agra 432. [F., 

5 N.W.P. 113 ; R. % 9 C.L.J. 485.] 

(19) — Release from prison — Father's right of 

sale .—A father may Fell ancestral property to 
effect his release from prison. DULL^EP 
SINGH v. SREE KISHOON PANDAY, 4 N.W.P. 
83. [F., 6 A. 431 ; R., 7 N.W.P. 261, F.B ; 

D. % 5 A.L.J. 417.] 

f20) — Hindu Law--Ancestral property—Alien¬ 
ation by father—Son born subsequently , Right 
of , to question alienation .— A house whioh was 
the joint property of M and 8, was mortgaged 
after S*s death by M and S’9 widow for a debt. 
The mortgagee having obtained a decree on his 
mortgage brought the property to sale in 
execution of it and became the purchaser. M’s 
sou who was born after the debt was incurred 
sued to establish his right to the possession of 
a moiety of the house- Held that a purchaser 
under execution of decree against the holder of 
ancestral property is not bound to go further 
back than to see that there was a deoree against 
him, that the property was properly liable to 
satisfy the decree, if tbe decree bad been 
properlv given against him ; and if, after having 
inquired into that, he has purchased the pro¬ 
perty bona file and for consideration, the son 
of the judgment-debtor subsequently born is 
not entitled to set aside all that has been done 
under the deoree and execution and recover back 
the property. SALIGRAM v. LULTA PARSHAD, 

6 N.W.P. 329. 

(21)— Alienation by widow. —Where an estate 
whioh has devolved to a widow is sufficient to 
pay a small debt due by the husband, the 
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Government revenue and all other expenses, 
including tbe marriage of daughters, the widow 
is not justified by any legal necessity in alienat¬ 
ing the estate. LALLA BYJNATH PERSHAD 
v. BlSSEN BEHAREE SAHOY SINGH, 19 W.R, 
79. [R., 19 B. 36.] 

( 22 )— Mitakshnra—Illegitimate son — Alien¬ 
ation of ancestral estate — Rights of unborn 
children under Mitakskara Law .—An assign¬ 
ment by a person, belonging to one of the 
regenerate classes, of a part of his ancestral 
estate to his illegitimate son, in lieu of main¬ 
tenance, there being than no legitimate son 
born to him, is valid under the Mitaksbara law, 
suoh illegitimate son being legally entitled to 
maintenance. [/?., 6 A. 329] Quaere — 

Whether, under the Mitakshara law, a father, 
who ha9 no child born to him, is competent, 
without legal necessity, to alienate the whole 
or any part of the anoestral estate ; or, whether 
the rights of unborn children are so preserved 
as to render such an alienation unlawful ? 
Obiter —If a plaintiff, claiming two reliefs in 
the alternative, is granted one and refused the 
other, and he appeals urging that the relief 
granted ought to have been refused and the 
one refused ought to have been granted, it will 
be competent to tbo appellate Court to pass a 
decree which it considers to be proper upon the 
pleadings and the evidence in the cause. 
PARICHAT v. ZALIM SINGH, 3 C. 214 = 4 I.A. 
159, P.C. = 3 Sar. 728 = 3 Slither. 436. [R., 

2 C.L.J. 288.] 

(23)— Hindu widow — Right in husband's pro¬ 
perty — Fraudulent assignment —Onus— Charge 
— Legal necessity — Wager. — One R C died, on 
29th February, 1863, leaving five 'sons, and 
leaving a Will dated 18th June, 1835. M, one 
of the sons, died on the 25tb October, 1847 
intestate and without male issue, leaving the 
defendant B, then an infant of eleven years of 
age, his sole widow surviving him. She 
brought a suit against her husband’s brother to 
recover the share of the property to which she 
was entitled as her husband’s heiress. G R, a 
solicitor, undertook to prosecute suoh suit on 
her behalf, sbe agreeing to pay the costs of the 
suit when she should be able to do so. A 
considerable sum thus became due to G R from 
B, which she secured by Riving a bond baring 
interest at 15 per cent, per annum to one R S 
and one ARand also a warrant of attorney to 
confess judgment on the bond. The suit by 
GR failed, but one CG undertook to institute a 
new suit on the terms, contained in an inden¬ 
ture, dated 4th April, 1859 made between B, 
CG, and D, whereby B assigned all her right 
and interest, as widow of M, in the estate of 
R C, and all benefit to be derived from tbe suit 
to be instituted, as to half of suoh interest to 
CG, absolutely, and as to tbe remaining half 
share to CG. to retain thereout whatsoever 
sums he might advance to her for maintenance 
with interest at 12 per cent, and to pay over 
the residue to her. CG oaused a suit to be 
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instituted in B’s name and before a decree was 
obtained, he by a deed dated 14th November, 

1860, assigned to H all bis rights under the 
assignment of 4th April, 1859. in consideration 
that H should take upon himself the main- 
tenance of B and the management of the suit 
and should become responsible for the costs 
thereof, to retain only five-sixteenths for his 
own remuneration out of the eight-sixteenths 
absolutely assigned to CG, and to pay the 
other three sixteenths to CG, and out of the 
other eight-sixteenths to re-imburse himself 
for all payments with interest at 12 per cent, 
per annum and to pay the balance to CG. Iq 
her second suit, B on 19th August, 1861 obtain¬ 
ed a deoreo in the Supreme Court declaring 
her right to the accumulations on her hus¬ 
band’s one-fifth share in the estate and declar¬ 
ing her right a3 a Hindu widow to all profits 
made on such accumulations since her hus¬ 
band’s death. In September 1861, GR caused 
judgment to be entered on the bond given to RS 
and A Rand caused execution to be issued, and 
the sheriff seized and was about to sell B’s 
right, title and interest on the estate of her 
husband. RG agreeing to take Rs. 12.500 
in satisfaction of his claim, the plaintiff agreed 
to advance this amount on B executing an 
assignment in the name of the defendant IS, 
benami lor the plaintiff, of five-eighths of the 
half share of her whole claim so reserved to 
her in the assignment r,o CG, of April 4th, 1859. 
Oq 18th December, 1861, the deed of assign¬ 
ment was made between B. IS, as agent of and 
benami for plaintiff, and C, trustee for IS, and 
witnessed that in consideration of payment of 
Rs. 12,500 by IS. to B, she sold to IS and C, 
five-eighths of the half share reserved to her in 
the estate of her husbaud and in the accumula¬ 
tions thereon, but subject to the assignment to 
*0G of April 4th, 1859. Under the decree of the 

8upremeCourt of 19th August. 1861, afterwards 
confirmed by the Privy Council, B was found 
entitled to Rs.84,685 as her share of the accumu¬ 
lations on RO’s property, and to Rs. 1,55,255 1 
as gains and profits made thereon from her 
husband’s deaths, and on the 20th December, 
1864, the said sum were paid into Court to the 
credit of B in her suit against her husband’s 
brothers. Plaintiffs brought this suit for a de¬ 
claration that the assignment of December, j 

1861, was a benami transaction in which IS 
stood for him and that he (the plaintiff) was 
entitled, against both B aud the reversionary 
heirs, to the full benefit of that assignment and 
prayed that the precise amount of money cover¬ 
ed by the indenture might be ascertained and 
paid to him. In opening the case, the plaintiff 
gave up his claim against the Rs. 84,685 as he 
was not in a position to make out a sufficient 
case of necessity for the alienation by B to bind 
the reversionery heirs. Held that the bargain 
on the faoo of it was of the nature of a wager 
and that a person who desired to avail himself 
of the benefit of a contract made under suoh 
circumstances must show that the bargain was 
at least (airly made. Held , also, that the deed 
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of December 1861 operated to oharge as much 
of the fund in Court, as B had power to charge, 
with the re-payment of the sum advanced, i e. % 
Rs. 12.500 with interest at 12 per cent., and 
that the plaintiff was entitled to have that 
amount paid out of the accumulations, viz . 
Rs. 1.55.255, paid into Court. PANNABAU SEAL 
v. 8RIMATI BAMASUNDARI DAS!, 6 B.L.R, 
732. 

(24) — Gift of ancestral land by father , Right 

of minor sou. to set aside —A Hindu alienated 
more than half of his ancestral moveable pro¬ 
perty by wav of gift to his wife and deeds 
of stridhanam to his two daughters. The 
alienations were made by him without the con¬ 
sent of his son who was then a minor. On the 
ground that, under the Hindu Daw, the father 
had no power to make such alienations of an¬ 
cestral immoveable property on the suit of the 
minor son for the purpose, the alienations were 
set aside, not only to the extent of the father’s 
share, but altogether. RAYAKKAL v. SUB- 
BANNA, 16 M. 84. [D., 24 B. 547.] 

( 25 ) —Mitakshara joint family--Alienation by 
fathtr before birth of child — Sale in execution 
subsequent to birth — Rights of son. —A purchaser 
at a sale in execution of a decree obtained on a 
mortgage executed bv the father while he was 
ohildless, but the sale taking place after the 
birth of a son, cannot be disturbed by the sub¬ 
sequently born son, tbc purchaser having bona 
fide paid valuable consideration for the purchase 
and having acquired by his purchase the in¬ 
terest of the son as well a9 that of the father. 
DoCLIiEE CFIAND v. WOOAIA 8UNKAR PUR- 
SHAD, 7 C L R 429. 

( 26 ) — Estate sold for arrears of revenue —- 
Re-grant of estate purchased by Government — 
Mistakshara —Nature of interest acqurired by a 
son by birth. — vVhon Government purchases an 
ancestral estate sold for arrears of revenue, it 
has absolute power to dispose of it any way it 
things fit; and where it rograots the estate to 
the representatives of the defaulter, it can ap- 
portiou it among them in any manner it pleases 
irrespective of any rights which they would 
have if the property had not been sold. And 
even assuming that any one of them who gets 
a smaller suare than he thinks himself entitled 
to, may have a right to get the allotment 
altered, that is not suoh an interest or right a 3 
a son would by his birth acquire a share in. 
Whatever tho nature of that right may be 
whether it could bo.enforced by a suit or by a 
representation to Government — it does not come 
within the rules of the Mitakshara law which 
gives a son, up >n his birth, share in the an¬ 
cestral estate of his father; much less so as to 
enable the son to assert it during his father’d 
lifetime. UJAOAR 8TNOH v. Pi TAM STNGH, 

4 A. 120, P C. = 8 I. A. ? 90 — 4 Sar. 273. [R. 31 
C. Ill, 12 C.W.N. 587.] 

(*27)— Alienation by father—Subsequent right 
of son conceived but unborn at the alienation , 

to set it aside .-—Under Hindu Law, as under 
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other systems of law, a son conceived is equal 
to a son boro, a,nd the right of the son to take 
objection to an alienation by the father com¬ 
mences from the hour of his conception and 
not from his birth. Consequently, an aliena¬ 
tion by the father, even to a bona fide purchas¬ 
er for value, is liable to be set aside to the ex¬ 
tent of the son’s share, by a son who was in his 
mother’s womb (in venire sg mere) at the time 
of the alieuation sought to be set aside. 
SABAPATHI V. SOMASUNDARAM, 16 M. 76 = 
2MLJ.244. [R., 22 M. 312, 12 C.P.L.R. 

63.] 

(28) — Son’s share not effected by father's 
salt—Right of purchaser to refund of purchase- 
money. —In a suit by a son against his father 
for partition of plaint land after setting aside 
certain alienations made by the latter, it was 
held that the plaintiff was not liable for the 
purcha 3 e-money paid by the alienee, in respect 
of his half-share whioh had not been affeoted by 
the sale. The words “ on payment*’ occurring 
in the penultimate sentence of the judgment 
in 16 M. 76 (79) are not found in the original 
judgment, and are a printer’s error. VlRA- 
BHADRA GOWDU V. GURUYENKATA CHARLU, 

22 M. 312. 

(29) — Hindu haw — Miihila law — Ancestral 
property — Alienation by father . — Where a 
mokurari lease, at a nominal rent, of a small 
portion of ancestral property, was granted for 
loDg and faithful service to a Dewan of the 
family by the father, without the concurrence 
of his infant children, the grant was held to 
be invalid under the Mitakshara law. PRA- 
TABNAR.AY AN DOSS v. THE COURT OF 

WARDS, 3 B.LR. A C. 21 = 11 W R. 343. 

(30•— Hindu haw — Mitalcshara—Alienation 
of ancestral property — h^gal necessity. —The 
fundamental principle of Mitakshara law is 
that the family-estate be kept together joint in 
the family and it is only in oases of special 
Deoessity, such as the performance of the 
shradh , paying off the debt 9 of the deceased, 
the celebration of necessary ceremonies, such 
a3 marriage, etc., the j°opardy of losing the 
whole family estate if a portion be not sold, and 
such like real necessities, that an alienation 
is allowed. Such necessity cannot be infer¬ 
red from the habits and general character 
of a vendor. MlTRAJIT SING v. RAGHUBANSI 
SING. 8 B L.R. App. 5. (6 M.I.A. 303, R.) 

[D., 25 W.R. 532.] 

(31) — Zur-i peshghee lea<e or purchase of 
joint family property—Purchaser not bound to 
see to application of money. — In the case of joint 
family property, according to the decisions, it 
is Qot necessary for lender of money upon cur- 
i-peshghee, or for the purchaser of an estate 
whioh is aotuaily sold, to see to the application 
of the purchase money. It is neoessary for 
him only to make due enquiry as to the neces¬ 
sity to borrow or sell. MUSSAMUT NOWRUT- 

tun Kooer v. Baboo Gouree Dutt 
Singh, 6 W.R, 193. [F., 4 B.H.C. 169; R.. 

12 W.R. 478, 17 W.R. 102, 25 W.R. 532.] 
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(32) — Alienation of son's co-parcenary right — 
Burden of proof ,— Although the son or son’s 
creditor cannot set up his vested interest in 

| ancestral property for the purpose of denying 
the father’s power to alienate it for a debt, the 
father has no power to alienate the son’s co- 
paroenary share in the absence of any debt. 
It is for tbe purchaser from the father to give 
evidence that the alienation was for some pur¬ 
pose which would bind tbe son, or that it was 
made with his consent. CHINNAYA v. 

PERUMAL. 13 M. 51. [ Appr ., 29 M. 200=16 

M.L J. 69=1 M.L.T. 28, F.B.; R., 21 M. 28 = 

7 ML J. 96, 4 Bom. L.R. 587, 14 M.L.J. 
181.] 

(33) — Mortgage by father, when binds son's 

undivided share. — In order to justify a sale or 
a mortgage by a father so as to bind the son’s 
share, there must be, in fact, an antecedent 
debt, i,e., a debt prior to such mortgage or 
sale. Sami ayyangar v. Ponnamab 21 
M 23. [No*F.,27M. 326 = 14 M.L.J. 181 : 

F., 53 P.R. 1901 = 62 P.L.R. 1901. F.B., 31 A. 
176 = 6 A.L.J. 263, F.B. ; Appr., 29 M. 200 = 16 
M.L.J. 69 = 1 M.L.T. 28; R ., 23 M. 60, 4 
Bom. L.R. 587, 17 M.L.J. 283.] 

(34) — Sale of family property to redeem mort¬ 
gage — Sufficient necessity to validate sale — 
Necessity for creation of original mortgage, 
purchaser not bound to enquire into. — Piaintiff 
appellant, son of one L.8 , had, more than 12 
years before the institution of this suit, execut¬ 
ed a deed of conveyance of some of tbe joint 
family property, which it was the object of the 
present suit to set aside. The case of the 

i purchasers was that the property had been 
sold to them for redeeming other family pro¬ 
perty which had been mortgaged and was about 
to be foreclosed. The mortgage-debt being a 
proper and due debt and notice of foreclosure 
having been previously issued, it was held that, 
so far as money was paid by the purchasers in 
order to dischage such debt duo bv L 8. it was 
money paid in order to enable L 8., to do that 
which it was neoessary and for the benefit oi 
the family that be should do. To that extent, 
therefore, the sale was held to be good aa 
against the plaintiff according to the Mifcak- 
shara law. It was contended for the appellant 
that, even supposing that there was any 
necessity as to a certain portion of it, there was 
no such necessity as to the other portion of it, 
and that, therefore, the sale was bad ; it was 
however beiu that, though, according to t e 
general rule, only 

should be sold as will meet the nocessity, and, 

i if a larger portion than is required has been 
sold, it must be shown by the purchaser that 
the money required to pay cfif.the olaina oou 
not be raised otherwise ; this rule can have no 
application to oases where the excess is com¬ 
paratively but small or where the money really 
required could not be raised otherwise thaD ^ 
the course adopted. In this case, it was 
shown that by any other means than by tne 
sale of the property, the estate could have been 
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freed from the olaims upon it. Looking at the 
transaction as a whole, the High Court consi¬ 
dered it to be one in which it was proved 
that the purchaser had aoted with reasonable 
and sufficient oare aud oauliou, and in which a 
necessity did exist, and declared the same to 
be good and valid as against the plaintiff. 

Baboo Luchmedhur Singh v, ekbal 

A LI, 8 W R. 75. [£>., 10 W.R. 57.] 

(35) —Hindu Law — Mitakshara—Ancestral 
property—Respective rights of son aud fathtr .— 
Under the Mitakfosbara Law, a sou has an equal 
right with his father in the ancestral property ; 
he can compel his father to divide the property 
during his lifetime, and any alienation made 
after the birth of tQ9 son without his consent, 
unless for a purpose justified by the Hindu law 
as legal necessity, will not bind the son. If, 
therefore, the father, during the minority of 
the son, alienated the property in fraud of bis 
creditors, such fraud would not bind the son 
who was neither a party nor privy to it. 

Baboo Beer Kishore Buhye bingh v. 
Baboo Hur Rullab narain singn, 7 W R. 
502. [£., 8 W.R. 465, I A. 159, F.B., 6 Bom. 

LR. 925.] 

(36) — Hindu Law —Alienation by father — 
Suit by son to set aside sale—Mitakshara family. 
— A suit by a member of a j nm Hindu family 
living under the Mitakshara law, brought 
during his father’s life-time, for a declaration 
of his future right to a one-sixth share in a 
portion of imm iveabla property belonging to 
the family, and to set aside an alienation of it 
by his father, on the ground of no legal neoes- • 
sity for the alienation, is not m iintainable. 1 

RAOL GORAIN v. Tez.a Gorain, 4 B.L R. 

App. 90. 

(37) —Hiniu Lnw — Mitakshara — Competency 
of father to sell s^lf-acq aired immoveable jro- 
perty--Sale of an est* al proper ty by f i'her l Suit 
by son to set aside —Onus r/ proof. —Tqis was a 
suit to set aside a deed of sale executed by the 
plaintiff's fatbor to the defendant, as being 
invalid under the Mitakshara law, and for the 
recovery of the land convoyed thereby. The 
decree obtained by the plaintiff in the first Court 
was reversed by the Judge on appeal on the 
ground that the property having b 3 en acquired 
by the plaintiff’s father, by gift, it must be 
deemed to have been his self-acquired property. I 
and therefore capable of beiug alienated by him. 
On special appeal by the plaintiff, the following 
points had to be determined. The first point 
was whether, even assuming that the property 
was self-acquired, the plaintiff's father w is 
capable of creating a valid title to it by sslo 
without the consent of his sons, and it was held 
that according to the law as laid down in the 
Mitakshara, a father is not incompetent to sell 
immoveable property acquired by himself In 
answer to the next point the High Court held 
that landed property acquired by a grand-father, 
and distributed by him among his sons* does 

0. IV—73 


Hindu Law —continued. 

-3.—Alienation— continued. 

not. by such gift, become the self-acquired pro¬ 
perty of the sons, so as to enable them to dis¬ 
pose of it by gift or sale without the consent and 
to the prejudice of the grandsons. Although 
the father took the property in question with tbo 
incidents to which the undivided share for which 
it was substituted would have been subject, the 
sons could not, on that ground alone, claim a 
right to ask that, the sale shall be unconditional¬ 
ly cancelled. The sale by a father of ancestral 
immoveable property without the concurrence 
of his sms is not necesFarily void, though it 
may be avoided, unless the purchaser can show 
that it was made during a season of distress for 
tbe sake of tbe family or for pious purposes. 
In the absence of evidence to tbo contrary, it 
must be assumed that tbe price received by the 
father btc^me a part of the assets of the joint 
family. It, therefore, the son seek, the aid of 
the Court to set the purchase aside she must do 
equity and offer to re-pay the purchase money, 
unless be can show that no part of such pur¬ 
chase-money or the produce of it bad ever come 
to his hands. Were this otherwise, the plain¬ 
tiff might- get the estate and keep its prioe. 
while (he purchaser might have no remedy. 

MuddunGop»lTh^koor v. Ram Buksh 

PANDEY, 6 W R. 71. [ft., 10 W R 287, 12 

W.R. 478. 1 A. 391, 12 C L.R. 104, 9 B. 438, 
10 B. 528, 20 A. *67 = 25 l.A. 54 = 2 G W N- 
253 24 M. 429= 11 M B J. 210, 33 C.1158 = 
10 C.W.N. 978, 29 A. 354 = 4 A.LJ. 257 = A. 
W.N. 1907, 77, 35 0. 823 = 8 C.L J. 124 = 12 
C.W.N. 95*1 ; D., 9 W.R. 511, F B ] 

(38)— Hindu Law —Mitakshara— Joint family 
— Sait by f n her. Suit by son to set asi ie on ground 
of wade oy father— Failure to estaoli h waste — 
O, t<oa to re pay pur ch .se money whether exer- 
( isaole. — Plaintiffs sued as members of a joint 
Hindu family to set aside, as invalid under 
Mitakshara law, certain sales made by their 
f-iiber. Tbo case had been previously re¬ 
manded with the observation that, if the sons 
sought the aid of the Court to set aside the 
purchase, they must do equity and offer to re¬ 
pay the puroha-e money, unless they oould 
show that no party of such purchase money or 
the produce of it ever came to their hands ; the 
plaintiffs came into the Court with an amend¬ 
ed plaint with the allegation that the consi¬ 
deration money was spent in dancing and de¬ 
bauchery, and that the plaintiffs derived no 
benefit from the pale, inasmuch as the consi¬ 
deration money was not applied m extending 
the property or advancing the welfare of tbe 
family. O i the evidence, f.hj first Court found 
that it was fully proved that tbe father was a 
respectable and conscientious Brahmin of high 
character and great temperance and that the 
purchase money was expended in paying debts 
contracted for the sradh of his parents, etc. The 
first appellate Court affirming the judgment of 
tbe first Court dismissed the suit. On special 
appeal by the plaintiffs it was objeoted that the 
onus of provirg that the purchase money was 
not applied by tbe father to the family purposes 
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ought not to have been oasfce on the plaintifis. 
But the High Court held that the plaintiff, 
claiming as heirs of, and oo-heirs with, their 
lather, came in to complain of a wrorg done to 
them and the nature and extent of that wrong 
was peculiarly within their own knowledge. It 
was next contended that the plaintiffs, on the 
finding of the Courts b-dow, were entitled to a 
decree for a return of the estate on payment of 
the purchaRe-money, But the H'gh Court was 
of opinion that there wa* no ground for such 
contention. The plaintiffs having had leave to 
amend their plaint, deliberately chose to allege 
that their father had wasted the money in 
debauchery and, on that footing, claimed to get 
back the estate unconditional!v. Tbey failed to 
establish the case upon which they came into 
Court, and they were therefore not entitled to 
claim a decree as for the return of the estate 
on paym°nt of the purchase-money, MUDDUN 

Gopad Th^koor v. Ram Buksh Pandey, 

6 W R. 74. 

(39) — Hindu Daw — Alienation—Obstructed 
property R’qht of son to co7i(rol father's act*. 
—A son cannot control his father’s hcr in 
respect of property, the succession to which ip 
liable to obstruction. Io is only in respect of 
property not subject to obstruction that the 
wealth of the father and the grandfather 
becomes the property of his sons or grandcons 
by virtue of birth. JaWAHIR SINGH v. GUYAN 
SINGH. 3 Agra 78. 

(401 —Joint f imily —Gift by father of share in 
ancestral meveable an i immovi able, —-A Hindu 
father, while unseparated from his son, has no 
power, except for purposes warranted by special 
texts ; to alienate to a stranger his undivided 
share in the ancestral estate, moveable or 
immoveable. Baba v. TlMMA, 7 M. 357, F.B. 
[Apx>r ., 9 M 273, 14 M 459 ; R., 10 M. 251, 
16 M. 353. 18 M 73. 20 M. 167, 12 C. P L R. 
63, 24 B. 547, 26 B 163 = 3 Bom. L.R. 647.] 

(41) — Hindu Law — Debts incurred by father 
—Sale of hous« in executiin of decree — Son's 
right to impeach sale .— The father of a family 
may, in order to discharge a just debt and 
esoape the legal penalties of default, alienate 
anoestral family property, and an alienation 
thereof for the same purpose, in the course of 
law, for debts that are not proved to have been 
on aooount of monies borrowed for or applied to 
improper purposes, is not impeachable or void¬ 
able by his eons. A jadgmppt-debt is a p»i»na 
facie proof of necessity MUSSUMAT BHOWNA 
V. ROOP KTSHORE, 5 N W.P 89. 

(42) — Mit ik*kara—Personal de 'tec against co¬ 
sharer in jomt ancestral estate. Effect of— Right 
of pu* chaser at execution sale — Voluntary 
alienation by co-sharer. — The right, title anrt 
interest of one co-sharer in joint ancestral estate 
may be attaobed and sold in execution to 
satisfy a deoree against him, personally, under 
the Mifcakshara law, as well in Bengal as in 
Madras and Bombay, [F., 1 M. 354, F.B., 
1 M. 358, F.B., 4 C. 809 ; R. t 5 C. 425 = 5 C.L.R. 
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112, 8 C. 517=10 0 LR. 489, 4 M. 1, F.B., 

4 M. 73. 4 M. 96, F.B , 5 4. 430 = 3 A.W.N. 
102, F.B., 9 B. 305, 20 C. 805, 4 Bom. L.R. 
537.] The purchaser at such a sale acquires 
only the right to compel a partition of such 
share as the judgment-debtor possessed. [F. f 
3 C.L R. 282, 5 C.L R. 26, 5 C. 845. 2 A. 80o] 
10 C. 6 26=11 l.A. 26, P.O. ; Appl. t 2 C L.R. 
223 : Exul.. 13 C. 21 = 13 I A. 2 1 , P.0. ; Diss ., 

5 O.L.R. 36,12 C.L.R 104, 9 M 343, F.B., 
9 M. 424, 3 Bnm. L R, 322. 2 A. 746. 3 A. 72, 

3 A. 118, 3 A 1U, 9 C, 452. 1 4 C.L R. 47, 8 B. 

4 81 , 11 B. 361, 15 C. 471 =15 I A. 18 , P.C., 14 
R 597 ; R , 4 C. 142, 5 C. 148 = 4 C.L.R. 226 = 

6 I. A. 88 , P C.. 5 C. 144. 2 A. 267, F.B , 7 C.L. 
R. 2t8, 465 3 A. 88 , 8 O. 149, 8 C. 517 = 10 C. 
L R. 489, 8 C. 898= >0 C.L.R 505, 4 M. 1 . F. 

B. . 5 M. 201, 6 M. 1 = 9 [.A. 128=12 C.L.R. 
169, P C.. 9 C. 389. 5 M 61,5 M. 125. 6 B. 564, 

7 B. 91. 7 B. 438 , 9 C. 817. 10 C. 1 , 8 B. 489, 
9 M. 188. 8 A. 205=6 A.W.N 58 , 8 A 495, 14 C. 
572= 14 I.A 77. P C.. 9 A. 672. 11 M. 64, 12B. 
691, 14 M. 409. 15 A. 339 = 20 I.A. 116 . P.C , 23 

C. 262, 1 O.C. 1 19, 21 B. 616. 21 B 797, 27 C. 
724,23a. 106. 25M 690. 27 A. 16=1 A.L.J.310, 
F.B.] Quce>e —Whether, under the law of the 
Mitakshara i n Bengal, a voluntary alienation 
by one co-rharer, without the consent of the rest, 
of his undivided share in joint ancestral pro¬ 
perty is valid ? [R,, 5 C l4-* = 4 C L R 226 = 

6 I.A. 88 , P C , 4 M I. F.B , 5 A. 364 = 3 

A. W.N. 61, 8 A. 495. IS C. 157 = 17 I.A. 194, 
P.C ] Though a partner in a trading partnership 
cannot, himself, sell his share so as to introduce 
a stranger into the firm without the consent of 
his co-partners, yet the purchaser, at an execu¬ 
tion-sale, of the interest of such partner 
acquires a right fro have the partnership 
accounts tak a n in order to ascertain and realise 
its value. [/*., 13 M. 447, 20 C. 693.] Obiter — 
Though a purchaser, at au execution-sale, of 
the right, title and interest of the judgment- 

i debtor (a father in a joint Hindu family 
! acquires a r gbt only to a severance of his judg¬ 
ment-debtor’s share, as distinguished from the 
shares of his sons, the wife of ju ^gment-debtor, 
if he leaves any. will be entitled to a share in 
the partition to be enforced at the instance of 
the pqrchacpr. DEENDYALLAL v. JUGDEEP 
Narain SINGH 3 C. 198= 1 C.L.R. 49 = 4 I.A. 
247 P C =3 Sar : 730=3 Suther 468. [R., 2 

B. 494, 10 C.L.R 401,9 C.W.N. 270 = 32 C. 
234 = 1 C.L.J. 283 ] 

(43 —Mitok hara Daw-Joint Hindu family — 
Alienation by m'Utb.rs of joint family—Aliena¬ 
tion m ade without neces^ty — Purchaser at 
execution sale. Right of. — Where several of the 
members of a joint Hindu Mitakshara family 
pledge tbe family property for re-payment of a 
loan, and the creditor obtaios a decree against 
the debtors, in execution of whioh he sells, 
purchases, and takes possession of the property 
pledged, then, in a suit by the other members 
of the family for recovery of the property, on 
the ground that the pledge was made without 
necessity or for immoral purposes, the 
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purchaser is entitled to retain so much of the 
property as belonged to his judgment-debtors, 
and to have that partitioned off from the 
remainder. BABOO SOOMRUN THAKOOR v. 
CHUNDER MDN MlSSFR, 3 CLR 282. (l 
O.L.R. 49, 4 I.A. 300, F.) 


(44) — Power of a father to alienate ancestral 
property—Immoral purposes. — By the majority 
ol the Full Bench (Syankte , J. it Oldfield , J.) 
An alienation of ancestral properly, made 
for immoral purposes by a father during the 
minority of his son, can be set aside wholly, 
even though the purohaser may have taken 
bona fide and for value ; it is not valid even to 
the extent of the father’s share. Per Old- 
field % J .—The law on tho point has been 
settled by a course of decisions invalidating 
sales by one co parcener without the consent, 
express or implied, of the others. Per 
Pearson, J .—The purchaser, having acted in 
good faith, is entitled to take the father’s 
share and to have it ascertained by partition. 

Chamaili Kuar v. Ram Prasad, 2 A. 
267, F.B. [F., 5 A. 384 = 3 A W.N. 61 ; 
Appr., 15 A. 339, P.C.; R ., 8 A. *205 = 6 A.W. 
N. 58.] 


(45) — Father's power to alienate ancestral 
property. —An alienation, made by a Hindu 
father, of joint ancestral property, whio’a is not 
made witb the consent of his son or for any 
purpose allowed by Hindu law, can be set 
aside, at the suit of his son, not only to the 
extent of the son’s share, but altogether. 
GANGA RISHESHAR v. PlRTHI PAD, 2 A. 

.633. [F., 16 M. 84, 4 Bom. L.R. 883 ; ft., 29 

B. 51] 

(46) — Salp in execution of a proper decree 
against father — Rinding on the son's interest as 
well. —In Madras, when ancestral property in 
broupbt to sale in execution of a personal 
deoree obtained against the father of an undivi¬ 
ded family, the son’s interest also passes by 
the auction sale, if the deoree against the father 
was properly obtained, and a bona jlde pur¬ 
chaser is protected, from any suit at the 
instance of the sons. SlVASANKARA MUDALI 

v. Parvathi ANNI. 4 M 96, F B. (1 1 A. 3 * 21 , 
Girdharte Lai v. Kantoo Lai , 14 B.L.R. 187 F.) 
[R., 22 M. 49 = 8 M.L.J. 312.] 

(47) —Alienation of ancestral property by 
father—Rights of son to prevent—Mi akshara 
Law .— Under the Mitakshar* Law, the father 
and the son are joint owners in the ancestral 
property. The son’s power of interdiction to 
prevent alienations by the father of ancestral 
estate extends to acts of dissipation or waste of 
property only, and not to alienations for the 
payment of joint family debts and for the 
maintenance of the family. BISS AMBUR NAIK 
V. SUDASHEEB MAHABATTUR, 1 W R. 96. 

(48) — Hindu Law—Sale of ancestrales tale — 
“Family necessity Discretion of manager.— 

.The expression M family neoessity ” juetilying a 
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sale of ancestral estate, must receive a reason¬ 
able construction, and the bead of the family 
and those dealing with him must, in the 
interest of the family itself, be supported in 
transactions which, though iu themselves dimi- 
nisbing the estate, yet prevent or tend to 
I prevent still greater losses. A reasonable 
1 latitude, tco, must be allowed for the exercise 
of a manager’s judgment, especially in the case 
of a father, though this must not be extended 
so as to free the person dealing with him 
i from the need of all precautions where a minor 
son has an interest in the property. The 
Hindu law recognize a debt contracted in order 
to put the father in the way of earning a main¬ 
tenance, as one created under the pressure of a 
family neoessity. A sale of ancestral property 
may still be for family necessity although the 
mortgage or bond for paying eff which the 
money ha* b°en raised, bad some time to run. 
PABAJI Mahadaji v. Krishnaji Bevji 2 b! 

I 666. [ft., 5 B. 99, 8 B. 602.] 


(49) — Paternal estate — Right by birth. Its 
nature—The intervention ol a woman as heir 
dees not alter ichat was originally a * astral into 
s*lf-acquired property .— Properly inherited 
through a mother is not self acquired as between 
her son and grandson. Ownership by birth is Dot 
confined to ancestral or paternal grand-father’s 
property, but extends to father’s or mother’s 
properfy, and, in ths former case, it is a vested 
interest, and equal to, and co-ordinate with, 
that of the father, while in the latter it is 
inchoate and consists in a chance of succession 
and in a power of prohibition where the father 
alienates immoveable property for other than 
authorised purposes. The alienation of ances¬ 
tral property, in which the son acquires owner¬ 
ship by birth, is valid as against him when it 
takes place before his birth, but a debt incurred 
but not secured on the z?mindari before he was 
born is not governed by the same principle. [F 
9 M. 188 ; ft . 9 B. 198,9 B. 279, 10 M 251 12 
B. 122, 20 G. 328. 8 M L J. 312, F B.. 27 M. 
300=* 13 M.L J. 399, F..B ; Doubted D , 20 
M 207.] The course of decisions in Madras, 
from the date of Ramaswami v. Sesliacliella\ 
has been to recognize equal ownership by the 
son in the graud-father’s estate, though it 
may not be divided between the father and son 
and to uphold tho father’s alienations only to 
the extent of bis share. Semble.— The pious 
duty of paying a father’s debcaoes not apply to 
the case of an impartible zemindari in which 
the son cannot project his interests by electing 
a division. MUTT*YAN CHETTI v SlVAOTRT 

Zemindar, a M. 370 . 

(50i- Girdharee Lai v. Kanto Lal-Bindina 
on M idra 9 — Impartible zemindari — Liability 
how t/Jected—Son’s liability to the ex'ent of the 
a \[ e '? ^*9hts, Hde and in'erest of the son, 

tohil. — Tae deoiaion in Girdharee Lai v Kan¬ 
too Lai is bmding on the High Court of Madras 
just as it is binding on the High Courts of 

SL, J^w' 11068 ' [4ppr., 9 M 343 ; R , 10 M, 

261, 22 M. 49, P.B.] The faot of the Zemin. 
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dari being impartible oould not afleofc its liabi¬ 
lity for the payment of the father’s debts, when 
it oame into the hands of the son by descent from 
the father. [R , 11 M. 64 ] A son is liable for 
the debts of his father, to the extent of the assets 
which descended to him from his father, and all 
the right, title and interest of the son in the za- 
mindari, which descended to him from his father 
is liable, if not duly administered, in payment 
of his father’s debts, as against the son, to be 
attached and sold in execution of the amount 
that may be decreed against him. MUTTAYAN 

v. Zemindar of Sivagiri, 6 M. 1, P C. = 9 I. 
A. 128 = 12 C.L.R 169. (14 B.L R. 187= 1 I.A. 
321, R A-F.) [F. 9 29 M. 494= 16 M.L.J. 499 

= 1 M L.T 237 ; Apvr ,9 M. 188. 9 C. 288, 9 M. 
424 = 4 Sar. 345, 13 M. 265 ; R.\ 9 C. 389, 10 C. I, 
8 B. 481, 9 B. 188, 8 A. 203, 2 C PL.R. 146, 
20 G. 328, 19 A. 26, 3 Bom. Ii.R. 322, 4 Bom. 
L.R 587.] 

(51) — Powers of alienation by a member of 
joini family of Jus undivided share in ances rai 
properly - Liability of sons, father's debts — 
Exceptions — Auction-purchasers under no awv 

7 • n 

to m iti i enquirus reoauling nature of debt — 
Execution sale of joint proierty for father's 
debt— O jf-ctwn by sons on the grouni of nature 
of debt -Notice of purchasers —Execution sale 
of family property attached during father's life¬ 
time — Debt net binding on sons — R qht of pur¬ 
chaser .— In Madras one member m^y dispose of 
his share of undivided anoeslral estate even by 
private conveyance, whether for value or by 
gift ; and a fortioii such share may be seized 
in execution and sold for his separate debt. 
(1M.H.C. 471, 2M.H C. 270,416 and 4 M. 
H.G. 30, R.) [R.. 4 M. 1, 5 M. 125, 16 M. 

353, 6C.P L.R. 60, 18 M. 73. 25 N. 690, 

F.B., *7 M. 300=13 M L.J. 398, F.B.] In 
Bombay also, unauthorised voluntary alien¬ 
ations may be made by one co-parcener. (1 B. 
H.C. 192, II B H G. 72, 76, R.) But to sup¬ 
port such an alienation oy cue co parcener of 
his share in undivided property, the alienation 
must be for value. (12 B.H.G. 229, R ) [ R., 21 
B. 797.] In Bengal, though the Law of Madras 
and Bombay regarding property alienated by 
private deed has not yet been adopted, the pur¬ 
chaser of undivided property at an execution 
sale, during the life of the debtor , for bis separate 
debt, does acquire bis share in suen property 
with the power ot ascertaining and realising it 
by a partition. [R., 5 C. 425 ; On appeal 10 G. 
626 = 11 I. A. 26. ] Subject to certain limited ex¬ 
ceptions (e g. % immoral or illegal debts), the 
whole of the family undivided estate is liable in 
the son’s or grandsons’ hands for the father’s or 
graud-father’s debts. (1 I A. 321, R.) Where 
joint aucestral property has passed out of a joint 
family, either by a voluntary alienation by the 
father for an antecedent debt, or in execution 
of a decree for the father’s debt, such property 
could be recovered by the sons only on proof of 
the immorality of the debt and of the pur¬ 
chaser’s Dotioe of such immorality. [F., 3 A. 
126, 15 C. 717 = 15 I.A. 99, P.C., 2 C W.N. 
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603 ; D., 5 C. 144, 2 A. 800. 6 M. 155 ; Relied 
on, 1 A.L.J. 191 ; R. t 5 C.L.R. 36, 5 C.L.R. 
112, 5 C.L R. 224, 5 C. 855, F.B., 7 C.L.R. 

; 429, 5 B. 14, 5 B. 48 = 7 I. A. 18, P.C., 7 CL. 

R. 218. 3 A. 118. 3 A. 191, 7 C. 59, 8 C. 517, 

1 8 C. 899, 4 M. 96. P.B , 4 M. Ill, 9 C. 389, 
j 12 C.L.R. 104, 6 B. 520, 13 C.L.R. 96, 7 B. 

1 438. 6 A. 193 = 4 A. W.N. 23, 6 A. 234 = 4 A.W. 

1 N. 47, 13 C. 21 = 13 I.A. 1, P.C., 9 M. 343, 8 A. 
205 = 6 A W.N. 58, 8 A. 279. 11 M. 64, 11 M. 
413, 14 B. 320, 12 A. 99. 20 C. 328, 15 A. 75 
P.B.. 23 C. 262, 21 M. 28 = 7 M.L.J. 96, 22 M. 
49, F.B. = e M.L.J. 312, 27 C. 724, 3 Bom. L. 
R. 322, 25 A. 2!4, F.B., 4 Bom. L.R. 587, 29 
M. 200=16 M L.J. 69=1 M.L.T. 23, 28 A. 508 
I = A.W.N. 1906. 117 = 3 A.L.J. 274, 11 C.W.N. 
613, 6 A. W.N. 73, 34 C. 735, 11 C W.N. 613 = 

5 C.L. J. 569, 10 O.C. 360, 31 A. 176 = 6 A L.J. 
263.] A purchaser, at an execution-sale being a 
stranger to the suit, is not bound to go further 
1 back than to see that there was a decree against 
the father and that the property was property 
liable to satisfy the decree, if the decree had been 
given properly against the father. [R.. 4 B. 
126, F.B., 4 M. 96, F B.] Where, prior to the 
execution-sale of joint family property for the 
father’s debt, under Mitakshara Law, the sons 
have objected to the sale on the ground of the 
nature of the debt being such as would not 
bind them, upon which they were referred to a 
regular suit, the purchaser must be taken to 
have had actual or constructive notice of the 
objection to the binding nature of the debt and 
to have purchased the properties subject to the 
result of the suit by the sons. [R., 2 A. 899.] 

If, in execution of a decree obtained against a 
I father, the proceedings, under which property is 
attached and sold, have advanced so far a3 to 
constitute, in favour of the creditor, a valid 
ch irge upon the laud, to the extent of the 
debtor’s undivided share therein, his subsequent 
death before the actual sale would not defeat 
the creditor's interest. ("F., 7 A. 731, 5 C L.J. 
80=11 C.W.N, 163 ; /)., 8 A. 495 = 6 AWN. 
154 ; R., 4 M. 1, F.B , 4 M. 73, 4 M. 302, 9 C. 
L.R. 16, 5 M. 232, F.B.. 11 A. 302, 15 B. 673, 

! 20 C. 895, 16 A. 449 = 4 A.W.N. 169, 2 Bern, 
j L R. 32. 23 A. 106. 23 A. 467. 25 M. 690, 6 O. 

C. 271, 8 C.W.N. 843, 33 C. 1159 = 10 C.W N. 

! 979 , 3 A L.J. 127 = A.W.N. 1906, 10, 11 C.W. 

I N. 593, F.B.. 30 M. 413=17 M.LJ. 334 = 2 
I M.L T. 265 ] The restrictions imposed by 
the Mithila Law, on a father’s power of aliena¬ 
tion over ancestral immoveable estate, or the 
same as those imposed by the Mifcakshara Law. 
The purchaser of undivided property, at an 
execution sale, during the life of a debtor, foe 
his separate debt, does acquire his share in such 
property, with the power of ascertaining and 
realising it bv a partition. [F., 10 C. 626—11 
I.A. 26, P.C.] All Courts are agreed that oo- 
paroeners may impeach an alienation of any 
portion of the joint estate by another co-paroe- 
uer, without their express or implied authority, 
and such authority will be implied, at least in 
the case of minors, if it can be shown that tbs 
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alienation was made by the managing member 
of the family for legitimate family purposes. It 
is not so clearly settled whether, in order to bind 
adult oo-paroetrors, their express consent i9 not 
required. 8URAJ BUNSI KOEB v. SHEO PER- 
SAD SINGH, 3 C. 148 = 4 C L.R. 226, P C. = 6 I. 
A. 88 = 4 Sar. 1. [R., 5 0. 845. 4 A. 309, 5 A. 

384 = 3 A.W.N. 61, 11 B. 605, 18 C. 157 = 17 I. 
A. 194, P.O., 34 C. 372=11 C.W.N. 462.] 

(52i— Joint family property — Alienation by 
father — Rights of sons. — An alienation of joint 
ancestral property made by a fafcherin a joint 
Hindu family, in order to raise money to pay 
off family debts and for family necessities, can¬ 
not be questioned by his sons, who are bound 
to pay such debts. The sons can impeach an 
alienation made by their father, only by show¬ 
ing that the debts for the discharge of which 
the property was alienated were contracted for 
immoral purposes, and that the purchasers had 
notice that they were so contracted. Long 
oonfeinued aquiercence, on the part of the sons, 
in the undisturbed possession of the purchaser*, 
will r\ ise a presumption that the alienation 
was bonn fide. DARSU PANDEY v. BlKARMAJIT 
LAD, 3 A. 125, (Ruling of the Privy Council iu 
5 C. 149, F .) 

(53) — Mitakshara — Son's interest at birth — 
Alienation of entire estate by father as managing 
member, when valid—Execution sale, of more 
than lather's sha*e for his separate d'bt t when 
pal id—Distribution of ancestral property during 
father's life-time and atUr his decease—Share 
of wife — Alienation by father — Consent of aciult 
members .—Under the Mitakshara Law, each 
son takes, upon his birth, a share (interest) 
equal to that of his father in ancestral immove¬ 
able estate The father alone, acting as mana¬ 
ger of a Mitakshara family, may convey or 
charge the entire estate when afl the members 
are minors and for family necessity ; otherwise 
his power—and in Bengal his creditors’ rights 
—could extend only to his interest in the pro¬ 
perty. If the managing member of a family, 
the other members of which are at the time 
minors, having authority (the touchstone of 
whioh is necessity), mortgages the whole of the 
ancestral prop* rty, the sale under the mortgage 
would pass the whole property, although the 
mortgagor alone was made defendant. [F., 11 
O.L.R. 263 ; Appr , 15 C. 70= 14 I A. 187, P.C. ; 
Rel. on, 27 C. 724 ; R. t 6 C. 135 = 7 O.L.R. 97, 
8C.517.2GP.LR. 221, 14 B. 597, 20 C. 
•453 ; 20 B. 338 ] Though sons are liable for 
their father’s debts, not contracted for immoral 
purposes, the liability, for their father’s sepa¬ 
rate debt, of anything other than the father’s 
share in the property would arise onlv on the 
other members being made parties to the suit. 
Upon a distribution of ancestral propert y during 
the life-time of the father of a Mitakshara 
family or after his decease, the wife is to take 
an equal share ; bat in the latter event she will 
be entitled only to a half share, if any separate 
property haB been given to her. Upon an exe¬ 
cution sale whioh would pass only the father's 
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share in ancestral property, and whereby the 
purchaser takes possession duriog the father’s 
life-time, the wife would be entitled to an equal 
share with her two sons. [F 1 .. 8 C. 17“9 C. 
L.R. 415 ; Rel. on, 32 C. 234 = 9 C.W.N. 270.] 
Quocre —Whether, even in oases of necessity, 
a father, as managing member, has authority 
toaffot the interest of the adult members of 
the family, without their consent ? PURSID 
NARAIN 8INGH v. HONOOMAN QaHAY, 5 C. 
843 = 3 C L.R. 576. 

(54) — t Joint family property—Execution of 
decree against father — Rights of sons. — Where, 
in execution of a decree obtained against the 
father of a joint Hindu family, on a bond 
hypothecating the whole of the joint family 
property, “jjuob rights and interests only as the 
father has in a joint undivided family” are sold, 
the sale can affect the father’s inrerests only, 
and the auction purchasers can claim to have 
purchased only suoh interests ; for, although a 
Hindu father has a power of dealing with his 
son’s interests, that circumstance alone will not 
make thoso interests his own, so as to pass 
them by a sale which affec r s his own interests 
only. NANHAK JOTI v. J AIMANGAL CHaUBEY, 
3 A. 294. 

(55) — Joint family -Debts contracted by father 
as manager of family b7isin*ss — Sale of a C'stral 
property \n execution of decree against fothir — 
So>i's share. — Where the father of a joint 
Hindu family, who is managing the joint 
f-irmly business,contracts debts in 6uch capacity, 
and in execution of decrees, obtained on such 
debts in suits instituted against him as proprie¬ 
tor of the family business, tbo anoestral 
property of the family is sold, bus son cannot 
3UG for the setting aside cf such 6ale and to 
recover his share of the property, on the ground 
that such decrees had been passed against bis 
father personally and that his interest alone in 
such property, passed by the sale ; for, the 
capacity in which the father wa* sued and the 
nature of the debts for which decrees were 
passed against him, both show that suoh decrees 
must have been passed against him as the 
manager of the family business, and the sale in 
execution must therefore pa*s the whole of the 
family property. PHUTj CHAND v. LaCHMI 
Chand, 4 A. 486 = A.W.N. 1882, 123. [F. f 20 
C. 453.] 

(56) — Mitakshara — Money-decree against 
father — Sale of joint family properly—Interest 
of purchaser , how dtUrmined. — It oanuot be 
broardlv laid down that., in all case*, under a 
sale in execution of a money decree against the 
father in a joint family consisting of a father 
and sons, whether adults or minors, nothing but 
the father’s share passes. In eaoh case, what 
was sold in execution must first be determined, 
the mere circumstance that a decree was obtain¬ 
ed against the father alone not being conclusive 
on the point. If the father was not sued in his 
representative character, no farther question 
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would arise, but, if otherwise, it has to be deter¬ 
mined whether the sons are entitled to set aside 
the sale quz their shares. UMBICA PROSAD 

Tewary v. Ram Sahay Lall 8 C. 898 = 

10 C L.R. 503. iN )te - Tjp decision in Deen 
Djyal Jj ill v. Jug deep Narain Si'iqh (3 C. 198) 
explained and reconciled with the pnuoiple in 
Aludaun Th ihoor v. Kintoo Lai. 3 C. 198, 14 
B.L.R. ib7=l I. A. 3*21, R.) [F,13C.LR. 

96 ; R , 9 G 389, 9 c. 495, 7 B. 438, 9 M. 343, 
F.B , 3 Bom. L. R. 3 22 ] 

(57 )—-Father's power of alienating an-eslral 
properly for debts—In Han Insolvent Act , 11 and 
12, Vic , s 7 Vesting of ancestral estate in 
Official Assignee on insolvency of father —Put - 
chaser's title to en ire ancestral estate including 
sons in erect .“"Where a H.ndu father becoming 
an insolvent Lakes the benefiG of the insolvent 
Aot. 11 and 12 Viet., cl. 21, the usual vexing 
order made has the effect of vesting m the 
Official Assignee the estate and effects of the 
insolvent father with his right, under the 
Mitakshara law, to dispose of his sous’ interest 
in ancestral immoveable estate for paying up 
the father’s debts. When the property and 
rights o( the father are so vested in the Official 
Assignee, he not merely may but ought to sell 
the ancestral immoveable estate, including the 
interests of the sods therein, so far at least as 
is necessary for the payment of the debts of the 
insolvent *, and be cau give to the purchaser a 
good title to such ancestral immoveable estate 
including the aoove mentioned interests Also 
the proceedings in insolvency and the powers 
of the Official Assignee continue after tbe 
insolvent s death and, in the eye of law, the 
natural existence of the insolvent is, for the 
purpose of his estate beiDg realised and dealt 
with, artificially continued in the Official 
Assignee wbo oan after such death deal with 
that estate as he could have dealt with it while 
the insolvent was still alive. FaIvIRCHand 
Motichand V. MotichandHURRUi kchand. 
7 B. 458. [F., 19 M. 74 ; Apur., 4 Bom. L.R 

587 ; R., 2 Bom. L R. 5y, 26 M, 214, 6 Bom 
L.R. 925= 11 C.W.N. 478, P.C.] 

(58) —Mithila Law — Vivada Chinthamani 
— Mitakshara — Ancestral prep rty — Ac:runl 
of son's interest -■ Hindu Law—Ligal neces 
ssly — Decree against jother —Sale of son's 
interiSt. — To ascertain tbe Mithila law, 
Vivada Chiuthamani must be looked to. Where 
the Vivada Chinthamani is silent, the Mitak¬ 
shara is to be taken as the guide. Under 
the Mitakshara law, a son has an owner¬ 
ship in ancestral property even during his 
father’s lifetime ; the ownership accrues on tbe 
son’s birth, arid the father and son are joint 
owners in such property from the sod's birth. 
The existence of a decreo against the father is 
not sufficient evidence as to the necessity of 
tbe sales by the lather of his son’s interest in 
ancestral property. KANTOO LaBB v. CHIREE- 
DHAREB Labb, 9 W R. 469. [Reversed, 14 
B.L.R. 187, P.C. =22 W.R. 56 = 1 I A. 321.] 
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( 59 ) Mortgage-Execution sale— Immoral 

loan. Where the allegation was that a mort* 
gage loan was contracted for immoral purposes 
and that it could not bind the plaintiffs, who 
were minors, held that the creditors were not 
’ bound to go behind the decree itself unless 
1 clear proof were given of the immorality of the 
loan. MUSSAMUT ANOORAGEE KOOER v. 
MUSSAMUT BHUGOBUTTY KOOER, 25 W.R. 
148. (22 W.R. 56, P.C , F.) 

(60) —Execution sale of portions of joint 
{ family property - Partition suit —Portions of a 

j )int lamily estate in course of partition should 
not be scld in execution of decree against the 
whole on account of debis of former holder; 

| though, where such debts were not immoral, 
and the property wis liable for them, the sales 
| should not be set aside. MUSSAMUT PHOOB 
KOOERY v. CxOPEE bINGH, 23 W R. 183. 

(61) —Execution sale of fartvly property mort- 
g'lgc l by father during minority of son—Effect 

, — Mor taoge-acsd — Money decree j— Decree 
oe taring hen. — Where a Hindu father mort¬ 
gages his ancestral property during tbe minority 
of the son, a decree obtained by the mortgagee, 
also during the minority of the son. should be 
treated as a decree against the father in his 
representative capacity, and the son will be left 
no interest in the property. There is no differ¬ 
ence between a decree for money passed upon 
a mortgage-bond, and a decree expressly declar¬ 
ing a lien also oased upon a similar mortgage- 
bond.. What is sold under either of these 
decrees is the same interest, namely, tbe in¬ 
terest of the mortgagee and the mortgagor taken 
together. MUNBASI KOER v. NOWRUTTUN 
j KOER, 8 C.L.R. 428. [D,8C.517.J 

(02 ’—Promissory note by widow not represent - 
ing tbe estate—Liability of the reversioner .— 

■ Where a widow borrows money on personal 
security, but not as representing her husband’s 
estate, and (ails to charge the estate, the rever¬ 
sioners take the estate as assets of her husband 
uncharged by debts incurred by her, however 
necessary and proper they may have been; and as 
tbe reversioners succeed a3 heirs not to her, but 
to her late husband, they do not represent her, 
and there is no privity of contract or estate to 
render them liable. Hence a plaint based on 
i a promissory note executed by the widow, dis- 
i closes no cause of action as against the rever¬ 
sioners, and is liable to be rejected. RAMA* 

( S A WBuI MUDABIAR v. SEBBATT AMMAB, 4 M. 

376. (3 B. 237, Apil.\ 6 C. 36. Diss.) [R., 19 A. 
j 300, 23 M. 597, 2 Bom. L.R. 738, 26 B. 206.] 

| (63)— Liability of sons interest in family 

property for lather's debts. — A son’s inchoate 
interest in excepted debts which will ripen on 
father’s death, is not separate from the father’s 
interest or free from liens on it. SHAH VaJED 
HOSSEIN v. BABOO NaNKOO SINGH, 23 W.R. 
311. 

(64)— Immoral debts — Right of son to set aside 
alienation .— A bona fide purchaser for valuabl 
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consideration of ancestral property, sold in 
execution of a decree, is not bound to go lurther 
back than to see that there was a decree, and 
that the property was liable to satisfy the 
deoree. Where tht9 is done, the heirs of the 
deceased judgment-debtor are not entitled to 
oome in and set aside the proceedings and 
reoover the property. A goo’s freedom from 
obligation to discharge his father's debt h*8 
respect to the nature of the debt and not 
the nature of the property. If the debt of the 
father was contracted for any immoral purpose, 
the son might not be under any pious obligation 
to pay it. Attending nautcbes and occasionally 
giving nautches at oue’s own expense, cannot 
be considered immorality on the part of a 
father absolving a son from obligation to pay 
his debts. BUDREE LAL.L v. KaNTEE LALLi 
23 W R. 260. (14 B L. R. 187, F.) [ft., 9 O. 

495.] 

I 

(65) — AJitak'h'ira — Son's right—-Ancestral 

property — PcutiLwn — Father's illegal and im¬ 
moral debt*, Son's position with resp*>t to — 
Onus of proof — Suit to set aside lath r’s ali na¬ 
tion — Question for Inal — FUhe's » lleg >1 neb's, 
Binding nature ot. — Even though A’sfa her had 
made a partition, between himself and his 
brother, of ancestral property originally belong¬ 
ing to A’s grandfather, A acquires by birth an 
interest in his father’s share obtained in parti¬ 
tion. [tf., 6GL.R. 473, 15 CP.L.R. 21 ] 
The Privy Gounod decision in G ir • h ir, e La l 
v. Kantoo Loll {14 B.L.R. 1 -<7 2 2 W.K. 56 = 

1 I.A. 3 21) praotioallv m kes the am, govern© 1 
by the Mitak*hara Law, with respect to his 
father’s debts, an heir succeeding to the 
ancestral estate upon his father’s death. In a 
suit by a son to set a-udo au alienation by his 
father of ancestral property, during the s m’s 
minority, the true q lostion for consideration is 
not whether there was any legal necessity for 
the alienation, but whether the debt, to satisfy 
which the alienation wns nude, was for an 
immoral purpose. The onus of proving that 
the debt, to discharge which the alienation was 
made by the father, wa9 tainted with immo¬ 
rality, lies on the person seeking to set aside 
the alienation. Qucere — Whether a sou ought 
to discharge his father's illegal, though not. 
immoral debts ? ADURMONI DEBI v. CHOW- 
DHRY SIB NARALN KUR, 3 C. 1. 

( 66 ) — Father's pow*.r to d c al with ancestral 
property - Cmtuhne A of — Sm's l a^il ty to 
disch irge the father's de'jt -Nature of th git s- 
tion—Contract or inheritance — Sale in ex ecu¬ 
tion of a money decree — Sale to en orie a mort 
gage — Difference — Son no party — Remedy — 
While the power of the father to deal with 
ancestral immoveable property has been cur¬ 
tailed by admitting the son to equal ownership 
in the estate, the complete dominion of the 
father was preserved by the recognition of the 
obligation of the bod to discharge the debt of 
the lather. The obligation of the son to dis- 
oharge his lather’s debt is limited to the extent 
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of the assets received by him and, for this 
purpose assets include also the ancestral 
property of the family and the liability is 
commensurate with the whole estate, ancestral 
or self-apquired. (6 M H.C 371 R ) [ Modified , 
9 M. 343 ; R . 19 A. 526, F.B ] Toe question 
of the extent of the liability of a son to the 
debtor is as much a question of succession as 
the question, as to who is the person upon 
whom the deb s devolve. It is not a question 
of contract. fied, 9 M. 343 \ R. % 19 A. 

‘26, F.B ] Wotre a Court orders an absolute 
sale to enforce a mortgage, it professes to sell 
whatever iuierost the mortgagor was, under 
auy circumstances, oompeier.it to create, and 
intended at the time of the mortgage to create. 
Where a Court orders a sale in execution of a 
momy-decree, it professes to sell whatever 
interest in the property would under any cir¬ 
cumstances, be available to creditors at the date 
of the attachment. [/?., 9 M 273, 19 A. 26, 
F.B. ; Cited , 6 M. i55 ; A^pl., 23 A. 467 ; 
Modified, 9 M. 343.] It the sou was not a party 
to ibe suit nor the sale proceedings so as to be 
bound by them, then, save as against a bona 
fide purchaser, it is competent r-o him in sub¬ 
sequent proceedings to contest ihe sale on any 
grounds which, had be been a party to the suit 
or sale proceedings, ho ra'ghr. have advanoed to 
protect his interest. — Per Kertian, J. [F., 4 

J M. 320, 9 C 389 ; R. % 5 M 13^2 N.L.K. 90, 
19 A. 26 , F B ; Cited , mo xifie i , 9 M. 343.] 

In an undivided family, a sale or mortgage, by 
a lather alone, of ancestral property atter the 
birth of a son. for the purpose of raising money, 
not for family necessity or b°nefi , but to pay 
a debt incurred by the father not for immoral 
consideration, binds the son and his iuterest by 
birth. 8uch obligation of the son arises and 
may be made effectual against him iu the life¬ 
time of his father. It there be a deoree against 
a father slone for the sale of the undivided 
family property in respeot of a money debt, and 
if a 6ona /Lie sale he had under such decree, 
the eon is not bound by the decree by way of 
estoppel, and it is open to him to impeach the 
title of the purchaser on any ground legalled 
sutS dent — Per Kividersley, J . The sou is 
bound to discharge his father’s debts unless 
they were contracted for an immoral or illegal 
purpose. This is a part of the law of inherit¬ 
ance, not of contract. A son is responsible for 
his father’s debts even in the life-time ot the 
father, according to Girdharee Lai v. Kantoo 
Lai—Per lnnes, J. The question of the extent 
of the liability of the son to the debtor of the 
father is a question of contract and not of in¬ 
heritance. The only interest that is available 
as assets for the payment of the father’s debl3, 
is the share of the father, which survives to 
bis sons on his death. No doubt Girdharee 
Lai v. Kantoo Lai enforces on the son the 
obligation of paying the father’s debts, but it 
has not the effect of altering ithe Law as to 
rights in property, to the extent of convert¬ 
ing the interest of the son into the estate 
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of the father. The case of Girdharee Lai v. 
Kantoo Lai is not binding on the Courts of 
Madras .—Per Muthusami Aiyar, J. The per¬ 
sonal obligation of the son to pay his father’s 
debt, otherwise th^u as a oo-parcener or by 
reason of assets inherited from him, has been 
treated in the Madras Presidency for more 
than 40 years as a moral and not a oivil obli¬ 
gation. Hence the eon’s special obligation to 
pay the father s personal debt does not remove 
the restrictions placed on or enlarge, the 
father’s power of disposition over the ancestral 
immoveable estate, and so the father’s share is 
all that passes by sale during his life when the 
debt is neither justified by family necessity nor 
beneficial to the family. [/?., 4 M. 236, 8 2 
481, 19 A. 26, F.B ; Appr., 7 M 357; Cons.. 

10 M. 251; R 27 M. 206; Moitfi.d, 9 M. 
343 } A son is not bound by the direction, in 
the decree against his father for the sale of 
the property under hypothecation which is an¬ 
cestral and in which the father and the son 
have equal ownership. PONNAPPA PlLLAI v. 

Pappuvayyangar, 4 M. 1, F.B. [ Modified , 
9 M. 343 ; R., 19 A. 26, F.B,] 

(67) — Mortgage by fa'h?r — Son no party — 
Liability . — Where a mortgage debt was con¬ 
tracted for family purposes, by a father, the 
son is bound by the decree against the father, 
though he is not a party to the suit. SUNDRA- 

RAJA v. JAGANNADA, 4 M. 111. (1 I.A. 321, 
6 I.A. 89, F.) 

(68) — Hindu Law — Milalcdiara — Joint 
Hindu family — Ancestral property — Self- 
acguired property — Legil nectssi y — Purchaser . 
—Where in consequence of a dispute as to the 
succession to joint property, a compromise was 
come to among the immbers of a joint Hindu 
family by which the property was divided 
between them, it wis held that each of the 
different members took the property, not a 3 
ancestral property, but as a definite share which 
became his in pursuance of the agreement, and 
which, therefore, became his own abolu^e pro 
perty. Where ancestral property is sold on 
the plea of necessity, it is suffiiient f >r the 
purchaser to bo satisfied of the fact of necessity ; 
he need net inquire into its causes. MArTAIUR 
Kower v. Jubha SINGH, 8 B.L.R. 38 = 16 
W.R, 221. 

V 

(69) — Alienation, by father — }Jot bind%>\g on a 
co-parcener or si?/ sons. — An alienation male by 
a father to procure funds for the satisfaction of 
the debts incurred by him, though binding on 
the sons, on the authority of the ruling of the 
Judicial Committee in Girdharee Lai v. Kmtoo 
Laly is not binding on a co-parceuer (minor 
and nephew) unless the alienee can show that 
the debts existed at the time of alienation and 
they were such as were inoumbent on the 
minor to discharge. GANGULU v ANCHA 
BAPUGU, 4 M. 73, F.B. (1 I. A. 321, R.) \F , 

4 M. 3*20. 5 M. 61 ; R 9 Bom. L.R. 114 ; D , 
9 A. 493.] 
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(70) — Sal* of family property for father 9 1 debt 
■ Rights of sons .— Where in execution of a 
decree against a Hindu father, the family lands 
are attached and the father’s right, title and 
interest in them are put up for sale, and the 
auction-purchaser is put in possession of the 
whole land instead of the interest of the father 
purchased, the eon, in a subsequent suit, cannot 
recover his share, unless he can show that the 
debts of the father was illegal or immoral. 
GOPALaSAMI v. CHOKKALINGAM, 4 M. 320. 
(4 M. 1, 74, F,) 

(71) — Deeres against one co-parcener — Ex¬ 
tension of us score as against other co parcentrs —* 
Per mi sibihty of-- Decree against one co-p ireener 

— Eject f>s against these not pi*ties — Son's lia- 
• bilxty. — If a suit is brought against one co¬ 
parcener on an obligation entered into by him, 
and a decree obtained, and it is, afterwards, 

. sought in another suit to exteud the scope of 
| the decree by making other co-parceners liable 
upon the obligation this course is not permissi 
ble, because the cause of action upon the obli¬ 
gation is one and indivisible, and a second suit 
cannot be maintained upon the same cause of 
I action. (3 C 353, Appr.) [/?., 22 M. 49, F . 

B. = 3 M.L.J. 312, 22 A. 307, 25 B 378 ; D. t 7 
I M. 328, 16 M. 335.] If it is sought to declare 
that the decree binds tbe whole body of co- 
parnceners, it would be a good answer to it to 
say that they were not parties to tbe suit in 
which the decree was passed, actually or con- 

S'ruciivelv. If it is sought to declare that the 

- 

property of otbec co-parceners is liable under a 
decree against one, it will be an answer to say 
that the operation of the decree cannot be ex- 
! tended to property other than that which the 
array of parties will warrant. [/? , 5 M. 

133 ] Per Muttusoromi Axyar . J. — Toe decision 
in Gndharee Lai's ca9e (1 I A. 32 1) does not 
say that the Court is to sell the son’s property 
in satisfaction of a decree against tbe father 
during tbe father’s life. GURUSAWMI v. 

Chinna Mannar; Gurusami v. Sadasiva, 

5 M. 37. 

(72) — De ree against a father for debt—Sale of 
hi* +ight, tide, a> d i f terest in a-instrat property 

— Pu cha^e in jw^scssion cf ton's share — Suit 
by son t} recover. — Where there has been a 
decree for debt against tbe father, and the 
right, title and interest of tbe father in ances¬ 
tral property has been sold under the decree, 
and tbe purchaser has been placed in possession 
of the entire mass of the property advertised 
for sale in place of the mere interest of the 
judgment -de btor in the property, which was 
all that was advertised to be sold, a son, desir¬ 
ing to obtain bis share in the property which 
by an error in execution has thus got into the 
possession of the purchase, oannot avail him* 

S .*lf of the decision in Deer,d yal's case (3 C. 
198), and he can recover his share only if he can 
show that debt for which the decree was ob¬ 
tained against the father without joining tbe 
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——3.—Alienation— continued. 

son wb a aq illegal or immoral debt. VELEJY- 

AUUAL ▼. KATHA, 5 M. 61. f4 M. 1, 4 M. 73, 

8 C. 198 = 4 I.A. 247, i*.) [K., 11 M. 296 ] 

(73) — Mortgage by father of ancestral pro - 
periy — Its validity as against the son's share 
— Burden of proof. —A mortgage, by a Hmdu 
father, of ancestral property in order that it 
may bind the share of the son as well, must be 
shown to have been contracted for necessary 
purposes, which include payment of an an 
tecedent debt due by tbe father. The burden 
of proof lies on the mortgagee ; and if he does 
not discharge it, the father’s share alone will 
be affected arid not the whole property. 
SlT ARAM AS AMI V. MlDATANA, 6 M. 400. 

(74) —Mortgage by father—Liability of son's 

shares — Burden of proof. — Where a mortgage 
by a H ndu father, of family property, was 
not executed to secure tbe payment of an 
antecedent debt, and the mortgage obtained 
a decree against the father alone, but attached 
the son’s Bhares also in execution, and tbe 
sons’ shares were released from attachment at 
their instance, in a suit by the mortgagee 
against the sous to declare their shares liable 
to satisfy tbeir father’s debt, tbe burden of 
proving that the debt was for the bemfit of tbe 
family lies on the mortgagee. AUUNACHALA 
v. MUN1SAMI, 7 M. 39. (ft., 8 B. 481, 26 B. 

1C3 = 3 Bom. L.R. 647.] 

(75)— Debts—Father and son .— Where, in 
a suit on a mortgage bond against a Hindu 
father governed by the M'takshara, the decree 
awarded interest at the usurious rate mention? d 
in the bend and was one not only directing the 
mort. aged property to be sold but also one 
against the father personally, some anoestral 
property in the hands of the father other than 
tbe one mortgaged was sold, and the son after¬ 
wards sued the auction-purchaser for his share 
therein on the ground that tbe decree was not 
binding on his share : held that, the decree 
being a proper decree, the purchaser need not 
look beyond it in order to ascertain whether the 
Court was right in ordering the sale of prorerty 
other than the mortgaged property. LUCHMI 

Dai Koori v asman Singh, 2 C. 213 = 25 W. 
R. 421. (14 B.L.R. 167, R.) 


Hindu La w - continued. 

-3.—Alienation— continued. 

alienation of joint family property made by a 
father under tbe Mitakshara Law, for the 
purpose of payiDg of an antecedent debt, is 
binding upon tbe sons, unless they show that 
tbo debt was contracted for immoral purposes. 
GUNGA PERSHAD v. 8HEODYAL SINGH , 6 0. 

L.R. 224. (2 C. 483, Not Fg [ F. % 13 C L.R. 

96 ; D., 8 C. 517.] 

(78) —Mitakshara family of father and minor 
son—Mortgage by father — Mo> tgaaee-lender , 
Right if Dtne~ by m - rgrtg-e again t & uih only 
m no'j so7i after )ath r's aea li — Deere* by such 
mortgagee again t father atone — Mo* tgagee's 
rights os agai s' the mi* or in estate— Rights of 
such mortgagi e if the son Were an adult instead 

— Purpost ol loaa- Parity fir payment of ante • 
cedi nt aebt— Zurp shgi and su'.-l a^e ol family 
proper y by manager s of j int Mitakshara family 

— Pu> cha>e by zurpeshg* *ar in i xecutiun of de¬ 

cree for re»>t — Ren’s rights .— Where ihe father 
of a Mitnk kara fam*l>, consoling of himself 
and a minor son, mortgages ancesiral property 
ftDtl there is no proof of legal necessity for the 
loan, cr of its immorality or illegality, or of 
any enquiry on the lender’p part of the purpose 
for which it- was raised, the mortgagee lender 
cannot, in a suit, against, ihe father and the son, 
enforce tbe mortgage itself J hut. the debt, being 
an an ecedent one and the son beiDg a party to 
ihe suu, he would bo entitled to a decree 
directing tbe debt to be raised out of the entire 
estate inclusive of the property mortgaged. 
N.B .— In i bo above case, the deb f was assumed 
to be an an ecedent, deb r . [F., 8 C. 131, 20 C. 

328 ; D. t 15 A. 75. 2 C W N. 603 ; Cons., 3l A. 
176 = 6 A.L J. 26*, 6 C. 135 ; ft.. 8 (\ 5i7, 9 A. 
493 = 7 A.W.N. 116 ; 84 C 94 », F B. = 6 O.L.J. 
237= 1 1 C W N. 959, M B. 320, 4 Bom. L.R. 
587. 11 C..W.N. 613 = 5 C.L.J. 569 = 34 C. 735 
= 17 M L J. 283, U C.W.N. 294 = 34 C. 184 = 5 
C L J. 44l] If the minor is the only son in this 
case, ihe mortgagee would entitled to a simi¬ 
lar decree against him after his father’s death. 
If tbe mortgagee gets a decree for sale of the 
property upon a suit against the father alone 
and purchases it himself in execution, be is 
not a (ona fi ie purchaser for value and hi9 
rights in the property, as against the infant 
son, extend only to tbe lather s interest in it. 
[R , 23 C. 262.] If, in tbe above cases, the 
son were an adult at tbe time of tbe loan and 
the mortgage and be was a party to the suit, 
the mortgagee would be entitled to a decree. 
If tbe Iran were raised partly to pay an antece¬ 
dent debt and partly tor sr m other unexplain¬ 
ed purpose, the whole of it would be treated, in 
tbe view taken of the case as an antecedent 
debt. [ft., 27 C. 762, 29 M. 200=16 M.L.J. 
69 = 1 M L T, 28.] Where two brothers as 
managers of a jciot Mitakshara family consist¬ 
ing of themselves and their sons, executed a 
zuroesbgi lease of family property, the lenders 
making no enquiry as to 'be necessity for the 
loan, and subsequently to? k a sub-lease, being 
merely a devioe to raise money and continue in 
possession of the property, and where th e 


(76 ) — Joii.t family — Suit on mortgage by 
father — Liability of son’s share —In a suit 
against a father and his minor sons, governed 
by the Mituksbara, on a mortgage executed by 
the father, hel i , the creditor ought to prove the 
necessity for the loan and the purposes justify¬ 
ing the mortgage of the sons’ shares also, or, at 
any rate, that the creditor was reasonably led 
into believing that the father had justifiable 
grounds for charging the sons* shares also. 

Bheknarain Singh v. Januk Singh. 2 C. 
438. [Not F t 5 0 L.R 224 = 13 O.L.R. 96 ; 
Cons.. 14 B. 320 ; Principle applied , 9 A. 493 = 
A.W.N. 1887. 116 ; ft., 20 C. 628.] 

(77) —Mitakshara joint estate—Alienation by 
father of joint family — Alienee, Rights of. —An 

0. IV- 74 
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zurpesbgidar purchased the same property in 
execirinn of a decree fcr arrears of rent, it was 
held ibat the sons, if not parties to the suit, 
could recover tbeir shares and tha , even if they 
had been made parties to the suit, could recover 
tbfir shares and that, even if they bad been 
made parties, they would have apparently 
a good defence to tbe suit upon the merits. 
LtLCHMUN DASS v. GlRIDHUR CHOWDHURY 

5 C 895 = 6 C L R. 473, F B. [£., 7 O.L.r! 
429.J 

(791— Mitakshnra—Sou's duty to discharge 
father's de d even in his lifetime and consequent 
validity of sale or mortqaqe —Suit upon mort- 
gage by father ni ne — Property liable as against 
sons, made parties—Adult son's ir>t*rest in pro- 
petty not ordinarily affecte t by deoee against 
father alone, - Under the Mistak^tura, the pay- 
ment, even in the father’s lifetime of an 
antecedent debt oue by him, is a pious duty on 
the part of the son, and its discharge is, there¬ 
fore, such a necessary purpose as to give vali¬ 
dity to a sale cr mortgage by the father as 
against bis minor son 1 -'. Such antecedent debt 
must not be for an immoral purpose and refers 
to a debt antecedent to the transaction in 
question. [ Appr , 15 A 75,2 C.W.N. 603 ; 
ft,, 20 C. 323.J In a suit upon a mortgage bv 
the father alone, tbe property would be bound 
as against tbe sons where i hey are made parties, 
though they may have ben adult when the 
debt (not immoral) was incurred. Qua ances¬ 
tral property, therefore, the son is as liable for 
the father’s debts (not immoral) as for his own 
debts. [D , 8 C 517 ; Cous , 9 C. 495.] But 
if tbe interest of an adult son c^uid not be 
affected by a decree against tbe father alone, in 
the absence of special oircumstances, thus 
where it appeared that an adult son, though a 
party neither to the bond nor to the suit 
brought upon it, wa9 himself liable for a good 
portion of the antecedent debt secured by the 
boDd and present at its execution and allowed 
the mortgagee to remain in possession for more 
than eleven years and to go to expense in 
paying off encumbrances on the property, the 
son, though he ought to have been made a 
parly to the nuit by the mortgagee, was not 
held entitled »o recover his ph ire in such pro¬ 
perty. LALJEE SAHOY v. Fakeer Chand, 

6 G. 135 = 7 C L.R 97. (5 C. 855, Disc,) 

(80) — Mitakshara —Mortgage of ancestral 
property bq managing m*mb fi r — Mortgagee's 
reghtoj sale —Prtpriy acquired out of income 
of ancestral p overty —Son's >ighis.— In a suit 
upon a m r >rigage executed by a H ndu govern* d 
by Mitaksbara Law against the mortgagor and 
his sons, the mortgagee would be entitled, even 
if the property was ancestral and tbe mortgage 
not valid against the sons, to recover the debt 
by the sale of the property of tbe father and 
the sons. [F.. 20 C. 328, 53 PR. 1901=62 
P.L R. 1901, P B. ; R , 14 B. 320, 5 C.L.J569 
= 11 C.W N. 613 = 34 C. 735. 31 A, 176 ; Com¬ 
mented on, 9 A. 493 = 7 A.W.N. 116.] A son 
becomes co-owner with his father only in a 
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property which was inherited from the father 
of the latter. But a property acquired out of 
tbe income of the anoestral property is not a 
property inherited. It is true that, if a pro¬ 
perty be purchased out of such income after 
the birth of the sod, the latter acquires a joint, 
interest in it. But he has no such interest in 
the prefits of snob property before his birth— 
Per JMitter, J. GUNGA PRASAD v. AJUDHIA 
I PERSHAD SINGH, 8 C. 131 = 9 C L R. 417. (5 
| C * S55 > [Diss ., 10 B. 528, 11 M. 246,] ’ 

(81i Mitakshara Alienation by father to 
discharge d<bts — Suit by son to set aside aliena¬ 
tion by fa her Oou j of proof—Joinder of adult 
sen in alienation by father—Estoppel— Decree 
upon mortgage by father - Sen's post ion—Suit 
to make family poperty liable for father's debt 

Parlies - Bight of execution purchase *.—The 
father may alienate the family property to 
discharge his debts that are neither illegal nor 
immoral. [ Cor.s ., 9 C. 495; P.,9 M. 188, 4 

j L.R. 537.] The sou seeking to set aside 

his father’s alieoatioD with respect to his int 3 r- 
eet in the property, must show that the object 
of the alienation was illegal or immoral, 
[Cons., 9 C. 495 ; R., 9 M. 188, 4 Bom. L.R. 
58?.] If an adult son has joined in the con¬ 
veyance by the father or led tbe alienee by his 
conduct to infer his assent thereto, he will be 
estopped from disputing its validity. Points 3, 

4 and 5 apply to a mortgage so a 9 to plaoe the 
purchaser at an execution-sale under a decree 
upon tbe mortgage-bond, in the position of an 
alienee by private sale. [Cons., 9 C. 495 ; R ., 

9 M. 188, 4 Bom. L.R. 587.] If the son is a 
party to the mortgage suit, he is concluded ; 
if not, be can recover his share only on proof 
of the illegality or immorality of tbe original 
debt. [Cons , 9 C. 495 ; R 9 M, 188, 4 Bom. 
L.R. 537, 8 B. 481.j Where the father has 
neither aliened nor mortgaged tbe family pro¬ 
perty but it is sought by suit to make the pro¬ 
perty liable for the father’s debt, both the 
father and the son must be made parties to the 
suit. If the father alone is sued for his debt, 
tbe purchaser in execution of the right, title 
and interest of the father, does not take tbe 
son’s interest. RAMPHUL SINGH v. DEG 
Narain SINGH. 8 C. 517=10 C.L.R. 489. 

[Cr?i5 , 9 C. 495 ; R., 9 M. 188, 4 Bom. L.R. 

587 ; Diss., 9 C. 389.] 

(82) — Mitakshara — Money-decree against - 
father alone — Execution-sale of joint family pro¬ 
perly. —Notwithstanding tbe fact that a decree 
was parsed against the father only of a joint 
Mitaksbara family, there may, under oertain 
circumstances, be a valid sale of joint property 
belonging to the family in execution thereof. 

Sheo Proshad v. Jung Bahadoor, 9 C. 
389=12 C L.R. 494. (8 C 898, 4 M. 1, F.J8C. 

6)7, Diss.) [R , 7 B. 438, 8 B. 481, 9 M. 343, 

F. B., 3 Bom. L.R. 322.] 

(83) —Mitakshara — Joint family — Decree 
against father alone for lawful debts — Ezecu 
lion-sale of entire joint fam\ly property. —Where 
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-8.—Alienation — continued. 

the debt, that formed the basis of a decree 
against, the father alooe of a joint Hindu Mitak- 
sbara family, was proved to have been contract¬ 
ed for lawful purposes, the decree-holder was 
held entitled to execute bis decree against the 
whole of the joint family property. The ruling 
in 3 C. 198 applies only where the father’s in¬ 
terest alone is sold in execution of a decree. , 

ramdut Singh v. Mahender Prasad, 

9 C. 452=12 C L.R. 47. [ft., 7 B. 438.] 

(84) —Mitakshara or Mithila Law—Power of 
co-sharer over joint i rope• ty — Liability ot joint 
proper ty lor father's personal aut*ced lit dots — 
Nices iy lor procf cf antecedent i ha acter of 
debts—Pur hase monty in voluntary tale,no an- 
teceaent debt. —Although no member of a joint 
Hindu Muakshara or Mithila family ha3 
authority, without the consent of his oo-sbarers, 
to sell or mortgage even his own share in 
order to raise money on his own account, and 
not for the benefit of the joint family, yet if 
a father does alienate even the whole joint 
property of himself and his sons, in order to 
pay ofi antecedent personal debts, the sons 
canDOt avoid the alienation, unless they prove • 
that the debis were immoral. [ft., 15 A. 75, ' 
F.B.,3LA 176 = 6 A L. J. 263.] But to mako | 
the alienation to this extent binding upon 
the sons who did not consent to it, it must 
be shown that it was made for the pay- 
ment of antecedent debts, and not simply in 
consideration of a loan, or of a payment made 
to the father on the occasion of his making the 
alienation. Tbe purchase money itself, in the 
case of a voluntary sale, cannot constitute an 
antecedent debt, such as to render that sale 
binding on tbe sons, in tbe absence of proof of 
immorality of tbe transaction. H*NUMAN 
KAMAT v. DOWLUT MUNDAR, 10 C 328 [ft., 
15 A. 75, F.B., 31 A. 176 = 6 A.L.J. 263.] 

(85)— Mitak>lnra Law — Ante edent debt — 
Sale— Right , title aitd interest of ta her — Equity 
—Devise by fa h-r to sons—Character of pro¬ 
perty in the hands of sms. —A Hindu father 
devised his anotetrai estate to his two sods. 
Subsequently he usufruotuanly mortgaged a 
portion of the estate to pay ofi s- me antecedent 
debts. The mortgagee got a decree in execution 
of which be sold the right, title and interest of 
the judgment-debtor, and the purchaser was 
put in possession of the entire property. Held 
that the sons of the judgment-debtor were not 
entitled to set aside tbe sale. When joint 
anoestral property has passed out of a family 
either by a conveyance, executed by a father in 
consideration of an antecedent debt, nr in order 
to raise money to pay such a debt or in execu¬ 
tion of a decree for the father’s debt, the sons 
oannot dispute it except by showing (1) that 
the debt was immoral, and (2) that the pur¬ 
chaser had notice of the immorality. The faot 
that a father has apportioned the anoestral 
estate between his two sons cannot have the 
effect of converting its character, and rendering 
it “ self acquired ” in tbe sons' hands. The 
question, whether an apportionment could legal- 
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ly be made is immaterial, but, in any case, the 
nature of the property cannot be altered. 
HARDAI NARAIN V. HARUCK DHARI SINGH,. 

12 C.L.R. 104. (6 W.R. 71, 3 M.H.C. 50, F.) 

(8 6)— Mi'akshara — Liability , for father s 
deb s, of family propirty in sons 9 hands - Alien 
ahon of family property by lather— Suit by 
sons for shares in such property Purchase 
money tantamount to debt by father— Necessity 
lor refund of money by sons prior m suit 
Objection of er.tue family pi ope> ty not being in¬ 
clud'd \n above suit , not technical. —Under the 
Miukshara law, tbe sen is bound to pay. out 
of the ancestral property in bis hands, the debts 
contracted by his father, unless he can show 
that those debie were contracted for immoral 
purposes mentioned in the Hindu shastra9. 
(1 I. A. 321, ft ) In a suit for partition of certain 
family property sold by a Mitakshara father 
during his son’s minority, brought by such 
eons against the fa'her and the purchaser, 
wherein the sons failed to prove that the pur 
chase money wns obtained for immoral pur¬ 
poses, held , on the principle laid down in this 
case, that the sons would be entitled to 
succeed, only on a refund of the entire purchase 
money, as it would otherwise constitute a debt, 
for which the entire property including that in 
Quit would be liable in the hands of the sons, 
[ft , 14 M.L.J. 14 = 27 M. 361 ; Appr. % 30 A. 
352 = 5 A.L.J. 339 = A. W.N. 1908, 143.] In 
the above suit if it is treated as one for parti¬ 
tion, the objection that tbe entire family 
property is not included in the suit by is no 
means a technical one. KOER HASMaT RAI v* 

Bunder Das, 11 C. 396. 

(97) — Ancestral property — Vested interest — 
Debt — FaheVs right — Son's obligations .— 
Under the Mitakshara and Mayukha, the son 
takes a vested interest in ancestral estate at his 
birth ; but the interest is pnbject to the liabi¬ 
lity of that estate for the debts of hi9 father 
and grandfather. Under the Hindu Law, the 
freedom of tbe son Irora the obligation to dis¬ 
charge the father’s debt ns reference to the 
nature of the debt and not to the nature of the 
estate , whether ancestral or acquired by the 
creator of tbe debt. (6 M I.A. 393, F.) Even 
the ancestral property ot a Hindu lather may 
be sold either by himself, or by a Civil Court 
having jurisdiction, in satisfaction of debts not 
contracted for purposes either illegal or im¬ 
moral ; and such sale will bind son9 in esse at 
the time of the sale. NARAY ANACH aRYA v. 

N arso Krishna, 1 B. 262 (L4 B L.R. 187 = 

1 I.A, 321 = 22 W.R. 36, F.) [F., 24 B. 343 ; 

Avpr , 2 B. 494 ; ft., 2 M. 339, 1 M. 358, F.B., 
3 M. 37, F B., 8 O. 51 r /, 6 B 520, 7 B. 438, 
9 M. 343. F.B , 2 Bom. L.R. 59, 4 Bom. L. 
R 687 ; D. t 9 A. 493 = 7 A.W.N. 116.] 

(89) — Sale cf ancestral property by father — 
Suit by son for setting aside sale—Proper issue to 
be tried. — The plaintiffs sued to set aside a 
sale of anoestral lands by their father and to 
be restored to the possession of those lands, on 
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the ground that the sale waa in order to pay 
debts contracted for immoral purposes. The 
faot was that certain sums amounting to nearly 
Ea. 4,500 had been borrowed hy the father and 
grandfather of the plaintiffs on a mortgage of 
those lauds, and also on bonds, from the 
purchaser, and the father subsequently, sold the 
equity of redemption in those properties for a 
trifling sum of Rs. 250, having previously 
agreed with the purchaser that the latter 
should enter satisfaction as regards all the 
bond-debts also. Held under these oircuin¬ 
stances (i) that the proper issue to be framed 
was not whether there was any necessity for 
the sale by the plaintiff’s father, but whether 
those debts in respect of which the sale was 
madj, were incurred for immoral purposes ; 
and as there was no allegation nor any evidence 
as to the immorality of the antecedent debt of 
Rs. 4,500, the plaintiffs were hold not to have I 
established any case entitling them to set aside 
the sale, (ii) J bat, even if the amount of | 
Rs, 250 alleged to be the consideration of the 
sale, had been made use of for immoral purposes 
the amount being so trivial as compared with 
the amount of the pre-existing debts, the ( 
release of which constituted the main portion 
of the consideration of the sale, suen immoral ’ 
purpose alone cannot justify the setting aside 
of the sale, (1 Ind. App. 321, 15 B.L R 264, R.) | 
(iii) Lastly, that it ought to have been first ' 
ascertained in this case whether any or either 
of the plaintiffs had been born before the date 
of the sale ; for if any or all of them had not j 
been born tbeu, the suit by him or such of them 
would not have been sustainable, as he or they 
could not have had any vested interest iti the 
lands. KASTUR PHAVANI v. APPA, 5 B. 621 
[R. % 5 B. 630, 4 Bom. L.R. 587.] 

• 

(89) — Sole of ancestral property under decree 
apainst father—Sons' shares when net bound — 
Illegal or immoral nature of father's de'ts — 
Burden of proof. — Subject to certain limited 
exceptions 'as, for instance, debts contracted 
for immoral or illegal purposes), the whole of 
the estate of a Hindu undivided family would 
be, when in the bands of sous or grandsons, 
liable to the debt* of the father or grandfather. 
So, in a suit by the sons to recover their shares 
of ancestral family lands oold in execution of a 
mortgage decree against their father, the 
burden of proof that the mortgage debt wig for 
an illegal or immoral purpose, was held to lie 
on the plaintiffs, the sons, and tbev, not having 
proved anything beyond the faot that their 
father kept a mistress, and having failed to esta¬ 
blish any connection between that act and the 
debt of the father, the sale in question was held 
to be binding on the shares of the plaintiffs, 
SADASHIV PlNKAR JOSHI v. DlNKXR 
NARAYAN JOSHI, 6 B 520. [F., 14 B. 320 ; R., 

7 B. 438, 4 O.C. 277, 4 Bom. L.R. 587.] 

(90) — Decree for sale of ancestral property 
mortgaged by father—Right of purchaser in exe¬ 
cution—Purchaser when bound to inquire as to 


i Hindu Ldw-ooDtinued, 
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nature of debt—Divided sons , right of , to redeem 
in etitimt jy,— Sui t lo recover possession of a 
house bought by plaintiff at a Court sale in exe¬ 
cution of a deoree obtained by his father against 
the defendants* father under a mortgage of the 
family property by the latter. Defendants con¬ 
tended that only the undivided share of the 
father passed under the purchase and the plain¬ 
tiff must therefore sue for partition. Held , the 
decision in DeendyaVs case (4 I. 247) limiting 
the “ right, title and interest” passing under 
such an auction-sale, to the father’s share, 
would not apply where ihe decree itself directs 
the mortgaged property to be sold. Ualess, 
however, the mortgage-deed by the father ex¬ 
pressly provided for the redemption of the sons’ 
interests on p&ymeut of a proportionate part of 
the debt, the mortgage in such a case must be 
treated as one and entire. In this esse, the 
shares of the sons were validly bound by the 
mortgage, as it appeared that the debts were 
Dot contracted by the father for any improper 
or immoral purpose. There had beeD a partition 
of the house in question between the father and 
bis sons, so that the father could not be taken 
to havo sufficiently represented his divided sons 
in the sufi. The sons were therefore held enti¬ 
tled to redppm, but only upon the condition, if 
the plaintiff insisted on it, of their redeeming 
the whole of the property. TRIMBAK BAL- 
KRJSHNA v NaRaYAN DaMODAR DaBHOL- 
KER, 8 B. 481. [ft., 12 B. 691, 9 B 198 ] 

(91) — 7c ha*a — Mor’qage by fa’her, of 
joint ancestral ru op r y Site of such property 
in execution of dezr,e against lather — Liability 
of sons' share .—Where a Hindu family is joint, 
and the joint property is in the father’s posses¬ 
sion and management, the whole of it is liable 
under a decree obtained against the father for 
money borrowed by him for the use of the joint 
family ; the suit and the decree in such a case 
must be regarded as against the father as re¬ 
presenting the joint fam'lv. DEVA 8INGH v, 
RAM IVlANOHAR, 2 A. 746 '6 I-A. 233 = 5 C.L. 

R. 477, F.; 3 C. 198, D.) [R , 10 C. 1 J 

(9?)— Mitaksha>a -Mortqace of ancestral pro¬ 
perty by father — Sale <f father's rights and 
interests in execution — Lmb l iy of son's share .— 
Where a Hindu father mortgages anoestral pro¬ 
perty, and, in execution of a decree on such 
mortgage, the rights and interests of the father 
onlv are sold, the purchaser cannot take posses¬ 
sion of the whole estate ; and in a suit against 
him by the sons for the recovery of their shares, 
it would be unnecessary to enquire into the 
nature of the debt on acoount of which the 
father’s righ f s and inter's*? w^re 6old* BlKA 
Singh v. L'Chman Singh. 2A. 800. (3 C. 

198, P C. F.; I I.A. 321, P.c, = 14 B.L.R. P. 

C. 167, 

(93 )—Joint family proner'y— Personal decree 
against father—Sale of father's rights and in¬ 
terests in execution — S f n's rights —Where^ in 
exeoution of a personal deoree tor money against 
the father in a joint Hindu family, his rights 
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and interests in the joint property are only 
■old, the purchaser cannot take possession of 
the whole property. If he does take possession, 
the sons would be entitled to recover their 
share". OH AND \R ANSEN v. GaNGA RAM, 

2 A. 899. (5 G. 184, D.) 

(94 )—M takshira — Mortgage of joint ances¬ 
tral properly by fither—Sale of properly in exe¬ 
cution of decree against lather — Son’s rights. 

—Ia a Hindu family M tbe father is in all oase9 
naturally, and m case of infaat sons necessarily 
the manager of the j nut estate.” and when a 
suit is brought against the father, the assump¬ 
tion, that he is sued as representing the minor 
eon, is thus consistent with the constitution of 
the Hindu family and the father’s position. 
Therefore, where the whole ancestral estate of 
a joint H ndu family, consisting of a father 
and his minor son, w*s mortgaged for money 
borrowed for family purposes, a suit against the 
father to enforce such a mortgage and a decree ( 
obtained in such suit, must be regarded as a 
suit, and as a deoree against him in a represent¬ 
ative capacity, and the deoree can bo executed 
against the whole esta e, although the minor 
son has not been formally j lined as defendant ! 
iD the suit. GAYA DIN V. RAJ BANSI KUUt. 

3 A. 191. (1 I. A. 333 = 5 C.L.R. 477, F.; 3 O. 

198, D.) [P., 20 C. 453 ] 

(95) —Jo nl family — Ali’.nation by father— 
Rights of sons .— Where j »int ancestral property 
has passed our of a joint family either under a j 
conveyance executed by the father in considor- j 
ation of an antecedent debt, or in order to 
raise money to pay off an antecedent debt or 
for other lawful purposes, or under a sale in exe¬ 
cution of a decree ter the father’s debt, his 
sons, by reason of their du»y to pay their 1 
father’s deots, cannot recover that priperty, 
unless they show that the debts were contract¬ 
ed for immoral purposes and that the purcha¬ 
sers had notice that they were so contracted. 
Purchasers at an execution-sale, being strangers 
to suoh a suit, if they have not had notioe 
that the debts were so contracted, are not bound 
to make enquiry beyond what arrears on the j 
face of tbe proceedings. R\DHA KlSHEN 
Man V. Bachhaman, 3 A. 118. (I I.A 321 = 

14 B.L. R. 187, P.C. =» 5 O. 148, P.C., F.) 

(961— Joi>it family — Mo r tgaqe of joint family 
propfrty by father without joining adult son — 
Dere ag linst fathr — Ei ghts of sons.—When 
a Hindu father, who has an adult son, mort¬ 
gages undivided ancestral property of tbe 
family as security for a debt incurred by him 
for necessary purposes without joining his son, 
and the mortgagee obtains a deoree against the 
father alone for the sale of the property, tbe 
son is not entitled to claim that his share of 
the property should be exempted from sale 
merely because, although he was of age, he was 
not asked by the mortgagee to join in the 
mortgage and was not made a party to his 
suit : be is in the same position as he would 
have been, if he had been a minor at the time 


of the mortgage and of the deoree. He oonld 
only succeed by showing that the debt was 
incurred by his father for immoral purposes. 
Where, under the above circumstances, the debt 
is contracted for necessary purposes, and his 
son is aware of it and does not protest against 
it, but on the contrary stands by and benefits 
by the loan, and. being aware of the suit does 
not apply to be made a party to it, he would 
be too late if he afterwards claims that his 
share of the property cannot be sold. (3 A. 
443, R.) Every son born to a father of a joint 
Hindu family in possession of ancestral pro¬ 
perty, acquires a positive, though undefined, 
share in the joint estate, co-extensive with, 
and as large as, that of every other member of 
the joint family including his father, and it is 
competent for eaoh and every member of suoh 
family at any time to demand partition of the 
ancestral property. PHUL ChaND v. MAN 
8INGH, 4 A. 309 —A.W.N. 1882, 49. [R., 8 

A. 205.] 

(97) —Joint family—Alienation of ancestral 
property by lather — Son's right —Burden of 
proving immorality. — In a suit by a Hindu 
minor, to set aside an alienation of ancestral 
property by his father, on the ground that such 
alienation was made to discharge a debt con¬ 
tracted for immoral purposes, the burden of 
proving tbe immoral character of the debt, and 
that tbe purchaser knew of it, i3 on the plain¬ 
tiff General proof of extravagant waste of 
ancestral property is not enough, either to 
m ike the defendant liable, or to raise a pre¬ 
sumption iu favour of the plaintiff’s oase. 
(Straight, J.) (6 M I.A, 392, 5 C. 148, R.) 
General proof of extravagance and waste would 
shift the burden on the defendant. Where the 
circumstances of the ease lead to the inference 
that suit it brought at the instance of the 
father, it would be unsafe to give the plaintiff 
a deoree. ( Stuart , C. J.) HANUMAN * SINGH 
v. N\NaK Chand, 6 A 193 = A.W.N. 1884, 23. 
[Apor. t 9 A. 493, 14 B. 320.] 

(93) — Mitalcsaara and Mithila Laiu — Father 1 1 
alienation tor antect dent debt — Son’s liability — 
Sale ( f e>itire joint estate for father's d* bt — Right 
of sons to question nature of debt — Fxtent of in¬ 
terest in joint estate sold for lather's debt t Dettr- 
mina'ion of -- Parties to proceedings —Both under 
the Mitak hara and the Mitbila Law, there is no 
conflict of authority as to the principle that sons 
cannot set up their rights which are to take 
present vested interests, on their birth, jointly 
with their father in ancestral estate, against their 
father’s alienation for an antecedent debt, or 
against his creditor’s remedies for his debt, if 
not tainted with immorality. [IP., 8 A. 231. 72 
P.R. 1893, 1 A L.J, 310 = 27 A. 16 = 24 A W.N. 
15i ; Bxpl. t 3 a.L.J. 274 = 28 A. 508 = A.W.N. 
1906, 117, 11 O.W.N. 613 = 5 C.L J. 569 = 34 
C. 735 ; R., 87 P R. 18S7, 20 C. 32S, 20 B. 385, 
19 A. 26, F.B. = 16 A.W.N. 183. 24 A. 459 = 22 
A.W.N. 128, 4 A. L.J. 424 = A.W.N. 1907, 159 
= 29 A. 544, 5 A L.J. 175 = A.W N. 1908 61 = 
30 A. 166, 31 A. 176 = 6 A,L.J. 263.] If the 
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father’s debt, not having been contracted for an 
immoral purpose, is such as to support a sale 
of the entirety of the joint estate, either he may 
sell the latter without suit, or the creditor may 
obtain a sale of it by suit. But the joint sons, 
not being parties to the execution proceedings 
or to the sale, will not be precluded from having 
a question as to the nature of the debt tried in 
a suit of their own; a right, which will, how¬ 
ever, avail them nothing, unless it can be shown 
that the debt was not suoh as to justify a sale 
of the joint estate. [F , 15 C. 70, P.C., 12 M. 
309, 1 O.C. 53, 21 M 222 ; Rcl. upon, 1 AL.J. 
191 ; £>., 9 A. 493 = 7 A.W.N, 116 ; R , 11 R. 
37, 12 B. IB. 12 B. 431, 2 C.P L R. 234, 14 B. 
320, 20 C. 453, 15 A. 75. F B., 36 A. 449= 14 
A W.N. 189, 1 O.C. 112, 17 A. 537. F.B , 10 
O.P.L.R. 67, 22 B. 825, 22 M. 49, F.B. = 8 M. 

L. J. 312, 21 A. 301 = 19 A.W.N. 79, 16CPL 
R. 19, 3 Bom. L R. 322, 26 M. 214, 25 A. 214 
= 23 A.W.N. 21, F.B , 4 Bom.L.R. 5^7. 6 O.C. 
101, 6 O.C. 271,14 M.L.J. 431, 29 M. 200=1 

M. L.T. 28= 16 M.L.J. 69, F.B., 11 C. W.N. 294 
= 34 G. 184=5 C L J. 441, 11 C.W N. 593 = 5 
G.L J. 491=2 M.L.T. 207 = 34 C. 642, F.B.. 11 
C.W.N. 959=6 C.L.J. 237 = 34 C. 941, F.B ] 
if, upon the proceedings and in regard to 
the intention of the parties (in respect of an 
alienation of joiut estate for tb« father’s debt), 
doubts are raised whether what has been sold is 
the interest of the father alone, or the joint 
estate, the absence of the sons from the proceed¬ 
ings may be a material consideration. But, if 
the purchaser has bargained and paid for the 
entirety, he may defend his title upon any 
ground which would have justified a sale, h*d 
the sons been brought in to de'end tbeir inter¬ 
ests in the execution proceedings. [F.,9 M. 
424, 11 B, 42, 12 B. 625, 11 M. 64. 17 C. 584*, 
P C. ; April., 11 B. 361 ; Rel. upon, 27 C 724 ; 
R , 8 A. 205 = 6 A.W.N. 5^, 9 A. 142 = 6 A W. 

N. 323. 14 C. 572, 10 M. 316, 1*2 B. 691, 13 M. 
47. 14 B. 597. 15 B. 87 . 23 C. 262. 24 B. 135, 

I Bom. L R. 627 26 C. 677. 3 C.W.N 637, 20 

B. 338, 21 B 616, 9 C.L.J. 453 = 13 C.W.N. 

544.] 3 C. 198 = 4 I A. 247 dees not lay down 

as an invariable rule that cc parcenary interest 
will not pass by an execution sale, unless the 
oo-parceners are joined in the suit, or that only 
the father’s interest passes to the purchaser 
where the suit, was against the father alone, i 

Nanomi Babuasin v. Modhun MOHUN, 13 

C. 21, P.C. = 13 I.A. 1 = 4 Sar. 682. 


(99 )—Liability of ancestral estate for father's 
debt—Mortgage decree. Money decree—Effect of 
sale in execution. — Where a decree is obtained 
against the father only, in an undivided Hindu 
family, for a debt incurred for purposes neither 
illegal nor immoral, and in execution of the 
decree, family property is sold, the sons cannot 
recover their shares from the purchaser, if the 
decree has teen obtained upon a mortgage or 
hypothecation of the property, directing such 
property to be sold to realise the debt. The case 
is otherwise, when the decree, in execution of 
which the sale takes place, is only a money decree 
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Pi r Kernan, J . It will still be neoessary in all 
cases where a creditor seeks in suit to biud a 
son’s estate in ancestral or other property for 
a debt incurred by his father and not by him, 
t hat the son should be made a party to f bo suit. 
PONNAPPA v. PAPPUVAYYANGAR, 9 M. 343 

H 5 Q 7 fl ;’ 9 M# 42i > 3 Bom * L,R » 322 » 4 Bom! 

(100)— Money decree against fafh°r--Sale of 
ancestral estate tn exec wicn —Son's liability 
and right*. — Where a money-decree is obtained 
against the father alone, and the entire family 
estate is sold in execution, his sons oan olaim 
that ; not being parties to the sale or execution 
proceedings, they ought not to be barred from 
trying the faots or the nature of the debt in a 
suit of tbeir own, but such a right will avail 
them nothing, unless they oan prove that the 
debt was not such as to justify the sale. If 
the purchaser at the sale in execution of the 
money-decree, has bargained and paid for the 
entirety of the family estate, he may defend 
is title to it upon any ground, which would 
ave justified a sale if the sons bad been 
brought in to oppose the execution proceedings. 
The revised ruling of the Full Bench in 9 M. 
343, as to sales in execution of money-decrees 
against a Hindu father, has been overruled by 
the decision in 13 T. A 1 = 13 C. 21. NARA- 
SANNA V. Gurappa 9M 424. [R. t II M. 64, 

4 Bom. L.R 587 ; D., 10 M. 316.] 

(101 ) —Joint t xmily — Power of father to alien¬ 
ate 1 ami'y proverty for lions purposes—Issue 
as to real motive lor aliena'ion. — In a joint 
Hindu family, the fatbf r can, without the 
consent of his eonc, provide a p rmanent shrine 
for a family idol ou f of Lm Iv p r operty. 
Gopal Chand Pande v. Ku^war Singh , 8 D.A. 

L P. 1843. Vol V p. 24, R. [ft , 24 B. 547; 

D 11 M.L J. 3*0 ] In a suit bv a son to set 
aside his father’s alienation of family property 
for pious purposes, the plaintiff alleged that the 
real motive of his father was not piety to the 
gods, but malice against him. The High Court 
remitted an issue to the lower appellate Court 
for the purpose of asoertainirg what was the 
real motive. RAGHCJNATH PRASAD v. GOBIND 

Prasad, 8 A. 76. 

(102) — Joint Hindu family — Father's debts — 
Liability cf ancestral prep rty--Immoral pur¬ 
poses, — A eon cannot set up bis right against 
bis father’s alienation of ancestral property for 
an antecedent debt, or against the creditor’s 
remedy for the father’s debt, if it is not tainted 
with immorality. BITARAM v. ZADIM 8INGH, 

8 A. 231 = A.W N. 1886, 62. <13 C. 21, P.C.. F.) 
[R., 14 B. 320, 31 A. 176, F.B. =6 A.L.J. 263; 

D., 9 A. 493.] 

(103) — Joint family—Alienation ly father — 
Suit by so7:s to set n*ide alienation—Duty of 
sons to pay father's d-bt*—Burden of proof.— 

In Suraj Bunsi Koer's case (3 C. 148). Their . 
Lordships of the Privy Council say as to the 
effeot of the earlier decision of the same tribunal 
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in Muddun Thakur v. Kantoo Lai (14 B.L.R. 
18=1 I.A. 333), that where joint ancestral 
property has passed out of a joint family, either 
under a conveyance executed by a father in 
consideration of an ancestral estate, or in order 
to raise money to pay off an antecedent debt, 
or under a sale in execution of a decree for the 
father’s debt, his sons, by reason of their duty 
to pay their father’s debts, cannot recover that 
property, unless they show that the debts were 
contracted for immoral purposes, and that the 
purchasers had notice that they were so con¬ 
tracted. This principle is limited to antecedent 
debts, that is to say. debts contracted before 
the sale or mortgage sought to be impeached by 
the sons ; and it does not cover oases in which 
a sum in ready money bas been paid over to the 
father by the vendee or mortgagee. The autbo- 
. rities therefore seem to come to this, that in 
those oases where a person buys anoestral estate 
or takes a mortgage of it from the father, 
whom he knows to have only a limited 
interest in it, for a sum of ready money paid 
down at the time of the transaction, such 
person, in a suit by the sons to avoid it must 
establish that he made all reasonable and fair 
inquiry before effecting the sale or mortgage, 
and that he was satisfied by suoh inquiry, and 
believed, in paying his money, that it was 
required, for the legal necessities of the joint 
family, in respect of which the father, as head 
and managing member, could deal with and 
bind the joint ancestral estate. LAB SINGH v. 

Deo Narain Singh, 8 A. 279. [Diss., 13 a. 
216 ; R.y 9 A.W.N. 142 ; Appr 9 A. 493 4 
Bom L.R. 5S7, 16 C.P.L.R. 169, 3L A. 176, 
F.B.=6 A.L.J. 263.] 

(104) —Joint family — Suit against lather 
alone for debt incur redl ;/ hint-^—Subsequent suit 
against son for same debt not barred — No 
difference between simple debt ana mortgage d*bt 
— Liability of Hindu son to pay debt incurred : 
by lather. Nature of .—Although a decree may 
have been obtained against the father of a joint 
Hindu family, a subsequent suit is maintainable 
against the son, in reepeot of the same debt, 
for the enforcement of the son's liability for it. 
the debt not being tainted with immorality. 
The fact of the creditor having committed to 
implead the son in his first suit, does not 
preclude him from suing the son afterwards. 
And in this respect, there is no difference in 
principle between the case of a debt secured by 
a mortgage and a simple money debt. (16 A. 
449, lfy A. 379, 17 A. 537, 22 M. 49, 11 M. 4 13, 
R.) [F., 23 A. 355. 29 A. 544 = A.W.N. 1907, 

159 = 4 A.L.J 424; R , 22 A. 307, 22 A. 394, 25 
A. 67, 25 A. 162, 11 C.W.N. 403 = 5 C.L J. 315, 
12 C.W.N. 107 = 6 O.D J. 612 ; D ., 7 O.C. 137. 
The liability of joint debtors under the same 
contract does not apply to the case of the 
pious liability of a Hindu son for the debt of 
his father not tainted with immorality. Suoh 
liability arises, not from a contract entered 
into by the father, but from the fact that he is 
the eou of the father, and that the debt 
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inourred by the father is of suoh a nature that 
it is the duty of the son to pay it, i e. t it is a 
liability which the Hindu law imposes on the 
son, and is independent of the contract made 
by the father. Therefore, the creditor’s cause 
of aotion against the father and the son is not 
a single cause of action which is exhausted 
upon a decree being obtained against one of 
them only. DHARAM SINGH v. ANGaN LAIj, 
21 A. 301 = A W.N. 1899, 79. (13 C. 31, 3 C. 
353, 5 C. 292, R.) [R., 9 O C 350, 11 O C. 
334. ] 

(105) — Joint Hindu fami-y — Mortgage of 
family property by undivided father — Decree 
after death of father againseldest son atone — 
Sale of family property oihe r than mortgaged 
property — Minor sous not pirties to dec’d how 
far bound by it. — After the death of the mort¬ 
gagor who was the undivided father of a Hindu 
joint family, the mortgagee sued on his mort¬ 
gage as against “ the mortgagor deceased by his 
heir, his eldest son” without impleading the 

j other sons, the present plaintiffs who were at 
the time minors. In execution of a decree in 
that suit, a p»rt of the family property (other 
than the mortgaged property) was put up for sale 
and purohased by the defendant. The lower 
! Courts decreed the plaintiffsciaim on the ground 
that, as the mortgag e had m>t sued the mortga¬ 
gor in his life-time, nor had sued the eldest son 
as manager and as representing the family, only 
the share of the eldest eon passed to t he defend- 
1 ant under his purchase. The H'gh Court 
reversed the decree, holding that since the 
deceased father had been made a party through 
his son and heir and the only other members 
of the family were minors, the eldest son must 
be held to have been sued as fully representing 
the family. Looking at the substance of the 
execution proceedings, it was the family estate, 
in its entirety that was intended to be sold. 
J AIR AM BAJ4BASHET V. JOMA KONDI \ , 11 B, 
361. [F., 20 B. 338 ; A pv r , 12 B. 10L ; R. t 

24 B. 135=1 Bom. L R. 627 ; D. t 12 B. 18, 
3 Bom. L.R 97.] 

(106) — Mortgage of ancestral prorerty by 
fa'h- r — Dec* ee on mortgage—Right of sons to 
claim exemption. —The plaintiffs sued for a 
declaration of their proprietary right in cortain 
ancestral property and for exemption of the 
property from being sold in execution of a decree 
against their father in a suit on a mortgage 
exeouted by him It was admitted on behalf 
of the plaintiffs that although tbeir father was 
a person of immoral character, the creditor had 
no means of knowing that the monies advanced 
by him were likely to be applied to any other 
purpose than that for which they were profes¬ 
sedly borrowed. Htli % that the plaintiffs were 
not entitled to tho declaration sought for by 
them. BALBTR 8INGH v. AJUDH1A PRASAD, 

9 A. 142= A.W.N, 1886, 323. [R., 16 A. 449, 

16 C.P.L.R. 19 ] 

(107) — Debt—Liability of sons tor father’s 
debts during father's lift-time—Right of creditor 



